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PREFACE  TO  THE  THIRD  EDITION 


THE  lapse  of  twelve  years  since  the  last  preceding  edition 
of  this  work  has  made  a  new  edition  desirable.  The 
authorities  cited  in  the  former  edition  have  in  most, 
though  not  in  all,  cases  continued  controlling,  but  on  a  great 
number  of  matters  later  authorities  have  been  added,  and  these 
have  in  manj  instances  extended  to  new  phases  or  applications 
of  the  subjects. 

The  extent  of  this  expansion  is  shown  by  the  schemes  or 
analyses  at  the  head  of  the  chapters.  Great  pains  has  also  been 
taken  to  work  out  more  perfectly  in  these  headings  a  full  index 
of  the  topics  in  each  chapter.  Some  chapters  have  been  more 
than  doubled;  others,  such  as  chapters  18  and  19,  are  more 
than  three  times  as  large  as  they  were  before.  Some  portions 
of  the  work  have  also  been  rearranged  to  secure  a  more  per- 
fectly logical  arrangement  of  the  materials.  A  new  chapter  on 
Special  Verdict  and  Special  Questions  has  been  added,  though 
some  of  the  matter  had  been  previously  included  in  other  chap- 
ters, while  the  chapters  on  Control  of  Trials,  on  Province  of 
Court  and  Jury,  and  on  Recording  the  Verdict  and  Entering 
Judgment,  are  entirely  new.  In  nearly,  if  not  quite,  every 
chapter,  much  value  has  been  added,  covering  in  the  total  a 
very  large  mmiber  of  new  questions  which  would  make  too  long 
a  list  to  particularize  here. 

The  popularity  of  the  former  editions  of  this  book  was  ex- 
traordinary, and  it  is  certain  that  its  value  in  this  edition  has 
been  very  greatly  increased. 

February,  1912. 
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PREFACE  TO  THE  FIRST  EDITION 

While  the  merits  of  every  ease  may  be  a  fair  field  for  the  contest  of 
opposing  opinion,  the  main  rules  of  practice  according  to  which 
that  contest  is  to  be  carried  on  ought  to  be  well  understood  and 
applied  with  as  little  difference  of  opinion  as  may  be.  The  chief  burden 
under  which  the  business  of  the  profession  and  the  labors  of  tlie  bench  now 
suffer  is  the  great  number  of  mistrials,  and  consequent  new  trials,  which  re- 
sult from  the  imperfect  manner  in  which  these  rules  are  understood  and 
applied. 

In  these  pages,  which  are  the  outgrowth  of  briefs  I  have  had  occasion  to 
prepare  in  practice,  I  have  endeavored  to  state  fairly  the  rules  of  forensic 
I'ontest,  on  points  that  are  frequently  so  disputed  as  to  make  it  desirable 
to  be  prepared  to  cite  authority  at  the  trial. 

I  mention,  however,  only  a  small  proportion  of  the  authorities  examined, 
believing  that  for  the  purpose  of  a  brief  a  few  well  chosen  are  more  useful 
than  a  mass.  On  questions  of  chief  importance  I  have,  however,  given  one 
or  more  recent  authorities  from  each  of  a  number  of  states. 

Space  has  not  allowed  a  full  statement  of  the  statutes  and  rules  of  court 
of  otlier  jurisdictions  than  New  York;  but  I  trust  that  I  have  indicated 
the  existence  of  such  statutes  in  such  a  way  that  the  intelligent  practitioner 
in  any  jurisdiction  cannot  be  misled. 

In  making  up  a  list  of  Useful  Authorities  on  Evidence  (Division  XV.), 
X  have  not  confined  myself  to  stating  what  I  deem  to  be  settled  law,  deem- 
ing it  there  more  useful  to  index  concisely  the  best  authorities,  including 
some  debatable  points,  rather  than  to  take  space  to  state  each  rule  at 
length. 

In  these  days  more  good  verdicts  are  set  aside,  or  hopes  of  verdict  frus- 
trated, by  errors  in  regard  to  whether  the  case  should  go  to  the  jury  or 
not,  than  from  any  other  cause.  On  the  subject  of  Taking  the  Case  from 
the  Jury  ( Division  XIX. ) ,  I  have  stated  the  rules  which,  if  I  rightly  under- 
stand the  existing  law  as  to  New  Trials  and  Appeal,  ought  to  govern  our 
trial  courts  in  disposing  of  motions  for  a  nonsuit,  or  to  direct  a  verdict, 
and  demurrers  to  evidence.  I  am  not  aware  that  these  rules  are  anywhere 
else  shortly  and  systematically  stated,  nor  have  I  found  it  practicable  to 
state  them  concisely  and  correctly  by  following  the  language  of  the  re- 
ports. But  they  may  be  seen  constantly  applied  in  practice  by  the  ablest 
judges,  and  their  application  is  now  habitually  sustained  and  enforced  with 
remarkable  consistency  by  the  leading  appellate  courts.  They  are  both 
reasonable  and  useful;  and,  indeed,  all  that  is  modern  in  them  is  the 
necessary  result  of  rao<lern  changes  in  the  law  of  evidence  and  review;  and 
in  those  states  where,  as  shown  by  notes  appended  to  the  rules,  they  are 
not  yet  fully  adopted,  a  general  progress  toward  their  adoption  is  clearly 
traceable  in  the  current  of  decision. 

If  this  little  volume  serves  to  facilitate  the  prompt  and  correct  disposal 
of  business  at  the  circuit,  its  principal  object  will  be  accomplished. 

AUSTIN  ABBOTT. 
71  Broadway,  New  York, 
Aug.  15,  1885. 
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Jury  Trial  in  Civil  Actions. 


I.— CONTEOL  AND  REGULATION  OF  TRIAL;  PRES- 
ERVATION OF  ORDER 

1.  General  discretion  of  trial  court. 
'2..  Publicity  and  place  of  trial. 

3.  Expedition  of  trial. 

4.  Presence  of  parties  or  counsel. 

5.  Presence  or  exclusion  of  third  persons. 

1.  General  discretion  of  trial  court. 

To  administer  and  further  justice  in  the  conduct  of  trials 
generally,  much  must  be  left  to  the  discretion  of  the  trial  judge.^ 
It  is  the  duty  of  the  judge  so  to  exercise  his  discretion  as  that 
violation  of  law  or  grave  abuses  of  justice  shall  not  be  accom- 
plished under  the  forms  of  law.*  Misconduct  should  be  re- 
proved, but  not  in  a  way  to  prevent  a  fair  presentation  and  trial 
of  the  case.' 

1  Dictum  in  Wilson  v.  Johnson,  51  Fla.  370,  41  So.  395,  citing  Abbott, 
Trial  Brief,  Civil  Jury  Trials,  2d  ed.  123;  Chesapeake  &  O.  R.  Co. 
V.  Eowsey,  108  Va.  632,  62  S.  E.  363. 

2  Misconduct  of  court,  see  post,  chap,  xviii.  Dictum  that  causes  ought  to 
be  heard  on  their  merits  where  some  rule  of  procedure  or  practice 
is  not  violated.  Pacific  Window  Glass  Co.  v.  Smith,  8  Cal.  App.  762, 
97  Pac.  898;  Goldsmith  v.  Solomons,  2  Strobh.  L.  296.  He  should 
not  when  the  case  is  in  limine  and  the  pleadings  not  in  a  stage  when 
their  sufficiency  can  be  conclusively  determined,  or  when  the  suffi- 
ciency of  them  has  passed  unchallenged,  direct  a  verdict  which  cannot 
be  sustained  on  the  record.  Kelly  v.  Strouae,  116  Ga.  872,  43  S.  E. 
280. 

Abbott,  Civ.  Jar.  T.— 1. 


li  CIVIL    TEIAL    BKIEF. 

3  Should  reprove  wanton  attack  on  witness.  Heflfernan  v.  O'Neill,  1  Neb. 
(Unof.)  3G3,  96  N.  W.  244.  As  where  counsel  repeatedly  and  imper- 
tinently asked  witness  if  he  had  not  formerly  testified  untruly.  Scott 
V.  Dow,  162  Mich.  636,  127  N.  W.  712. 

If  immoderate  it  might  become  in  itself  such  judicial  miscorduct  as  to 
vitiate  the  trial.  See  post,,  chap,  xvm..  Improper  Condue:  of  Judge. 
Kemark  evoked  by  an  impertinent  suggestion  to  court  held  not  error. 
Trimmier  v.  Thomson,  41  S.  C.  125,  19  S.  E.  291.  Disparaging 
truthfulness  of  witness,  and  immoderately  reprimanding  him  and 
counsel.  Wheeler  v.  Wallace,  53  Mich.  355,  19  N.  W.  33.  To  "use 
haTsh  or  censorious  language  to  [counsel],  in  relation  to  what  he 
may  have  done  in  other  cases,''  is  improper,  but  under  circumstances 
of  the  case  it  was  held  harmless.  Friemark  v.  Rosenkrans,  81  Wis. 
359,  51  N.  W.  557.  To  reprove  counsel  in  an  insolent  way,  dis- 
paraging him  in  the  eyes  of  the  jury  and  embarrassing  him  in  the 
,  presentation  of  the  case,  is  error.  Bennett  v.  Harris,  68  Misc.  503. 
124  N.  Y.  ^upp.  797. 

2.  Publicity  and  place  of  trial. 

The  triaJ  must  be  public  and  in  court.^ 

1  Publicity  is  not  denied  by  requiring  the  otfering  of  evidence  in  a  tone 
not  audible  to  bystanders,  it  not  appearing  that  any  occasion  for  a 
bystanders'  bill  to  exceptions  existed.  Northrop  v.  Diggs,  146  Mo. 
App.  145,  123  S.  W.  954.  No  error  in  going  to  judge's  room  to  ex- 
hibit plaintiff's  leg  to  jury  in  presence  of  counsel,  where  the  judge 
treated  his  room  as  part  of  the  court  room,  and  remained  on  the 
bench,  though  the  door  was  momentarily  closed;  but  the  supreme 
court,  while  recognizing  the  trial  court's  discretion  in  such  situations, 
alludes  to  this  as  an  undesirable  practice.  Sheldon  v.  Wright,  80 
Vt.  298,  67  Atl.  807. 

3.  Expedition  of  trial. 

The  court  ought  to  interfere  after  full  reasonable  time  ha.s 
been  given  to  present  evidence,  arguments,  and  requests,  and 
deny  the  right  to  prolong  the  trial  unduly  by  repetitions  and  un- 
necessary further  presentations  of  the  matter.' 

lO'Neil  V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  129  N.  Y.  130,  26  Am.  St.  Rep. 
512,  29  N.  E.  84;  Astruc  v.  Star  Co.  182  Fed.  705.  Within  the 
limits  of  discretion,  the  court  may  limit  the  number  of  witnesses  (sec 
post,  chap,  vm.,  6),  or  requests  (see  post,  chap,  xxin.,  7).  To  call  a 
case  "trivial,"  and  say  that  so  mx  jh  time  "ought  not  to  have  been 
spent"  on  it,  was  error  where  there  was  no  procrastination  Zube  v 
Weber,  67  Mich.  52,  34  N.  W.  264.     It  was  not  error  to  characteri™ 
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conduct  of  counsel  as  "trifling.''  Knapp  v.  Hauer,  38  Kan.  430,  16 
Pac.  702.  But  it  was  held  that  the  mere  repetition  of  motions  in  a 
criminal  case,  supposedly  for  delay,  was  not  a  contempt.  Johnson  v. 
State,  87  Ark.  45,  18  L.R.A.(N.S.)  619,  112  S.  W.  143,  15  A.  &  E. 
Ann.  Cas.  531. 

4.  Presence  of  parties  or  counsel. 

It  is  not  essential  that  the  parties  or  their  counsel  be  at  all 
times  present  at  the  trial,  but  the  right  cannot  be  denied  them.^ 

1  Absence  of  party  or  counsel  as  ground  for  postponement,  see  post,  chap. 
III.,  Applications  to  Postpone.  Discretionary  to  proceed  in  defendant's 
absence.  Gaskell  v.  Cowan,  14  Misc.  254,  35  N.  Y.  Supp.  711.  Not 
error  for  judge  to  question  witness,  in  absence  of  counsel,  who  had 
opportunity  to  examine  witness  later.  Chicago  City  R.  Co.  v.  An- 
derson, 193  111.  9,  61  N.  E.  999.  Not  error  to  refuse  to  permit  party 
to  testify  in  absence  of  counsel,  who  was  late,  and  to  proceed  without 
waiting.  Brewer  v.  National  Union  BIdg.  Asso.  160  111.  221,  46  N.  E. 
752.  But,  as  against  one  of  several  codefendants,  submission  of  evi- 
dence taken  during  his  absence,  and  when  as  to  him  the  case  did  not 
stand  for  trial,  was  error.  New  York  &  T.  S.  S.  Co.  v.  Wright,  — 
Tex.  Civ.  App.  — ,  26  S.  W.'  106. 

Cannot  exclude  witness  who  is  a  party,  during  time  of  examination  of 
another  witness  in  his  behalf.  Mcintosh  v.  Mcintosh,  79  Mich.  198, 
44  N.  W.  592.  A  guardian  of  a  party  may  not  be  excluded  as  an 
ordinary  witness  under  a  rule.  Cottrell  v.  Cottrell,  81  Ind.  87.  Sem- 
ble  that  it  is  error  to  conduct  a  physical  examination  by  the  jury 
out  of  the  presence  of  the  objecting  party.  Garvik  v.  Burlington,  C. 
R.  &  N.  R.  Co.  124  Iowa,  691,  100  N.  W.  498. 

Absence  of  plaintiff. — ^It  is  not  necessary  to  dismiss  when  plaintiff  fails 
to  appear;  defendant  may  proceed  to  trial  and  judgment.  Comstock 
Castle  Stove  Co.  v.  Galland,  6  Kan.  App.  831,  49  Pac.  690.  But 
dismissal  is  the  only  proper  judgment  where  the  action  was  for 
money  and  there  was  no  counterclaim.  Diment  v.  Bloom,  67  Minn. 
Ill,  69  N.  W.  700.  Nonsuit  proper.  Vail  v.  Wright,  3  N.  J.  L. 
681. 

It  is  the  duty  of  counsel  to  be  present  and  in  readiness  for 
the  trial,  and  it  is  only  by  courtesy  that  the  court  sometimes 
notifies  counsel  of  the  actual  taking  up  of  the  hearing.* 

1  Dictum,  that  it  is  optional  to  call  defendant  before  trial.  Home  Pro- 
tection of  North  Alabama  v.  Caldwell,  85  Ala.  607,  5  So.  338.  Not 
necessary  to  notify  defendant  that  case  would  be  taken  upon  plead- 
ings AS  they  then  stood  (demurrer).  Davis  v.  Peck,  12  Colo.  App. 
259,  55  Pac.  192;  Floumoy  v.  Munson  Bros.  Co.  51  Fla.  198,  41  So. 
398.     Counsel  may  be  required  to  impanel  a  jury,  in  absence  of  his 
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client.  Culley  v.  Walkeen,  80  Mich.  443,  45  N.  W.  368.  Not  error  to 
go  on  to  trial  in  absence  of  counsel,  who  relied  on  the  fact  that 
several  other  cases  were  ahead  of  his  on  the  calendar.  Linderman  v. 
Nolan,  16  Okla.  352,  83  Pac.  796.  To  a,  similar  effect,  see  Lincoln  v. 
Staley,  32  Neb.  63,  48  N.  W.  887;  Kyle  v.  Chase,  14  Neb.  528,  16  N. 
W.  821.  The  mere  refusal  of  counsel  to  act  further  is  not  within  a 
statute  requiring  notice  to  substitute  before  proceeding  with  the  trial, 
"when  the  attorney  dies,  is  removed  or  suspended,  or  ceases  to  act." 
Mclnnes  v.  Sutton,  35  Wash.  384,  77  Pac.  736. 

Where,  however,  the  order  for  findings  and  decree  contained  a  direction 
to  notify  parties'  counsel,  the  entry  of  decree  without  such  notice 
would  be  error.  Linville  v.  Scheeline,  30  Nev.  106,  93  Pac.  225. 
Error  to  take  up  without  notice  a  cause  that  has  been  "passed"  for 
the  term,   according  to  usage.     jMaloney  v.  Hunt,   29  Mo.  App.  379. 

The  case  must  be  at  issue  on  all  pleas.  Gunning  v.  Heron,  25  Fla.  849, 
6  So.  856.  It  was  error  to  go  to  trial  on  an  affidavit  of  defense,  in 
absence  of  defendant  and  without  formal  plea,  or  order  that  affidavit 
stand  as  a  plea.     Ensly  v.  Wright,  3  Pa.  St.  501. 

The  right  to  confront  witnesses  does  not  exist  as  in  criminal 
trials.'' 

1  There  is  no  right  to  confront  witnesses  as  in  criminal  trials,  nor  is  it 
a  denial  of  due  process  to  refuse  a  continuance  upon  the  adverse 
party's  admission  of  what  it  is  stated  an  absent  witness  would  tes- 
tify. Geary  v.  Kansas  City,  0.  &  S.  R.  Co.  138  Mo.  251,  60  Am.  St. 
Rep.  555,  39  S.  W.  775. 

5.  Presence  or  exclusion  of  third  persons. 

Persons  other  than  witnesses  under  the  rule,  or  those  likely 
to  be  disorderly  or  to  prevent  a  fair  trial,  or  those  excluded  on 
moral  considerations,  have  a  right  to  be  present  in  court. ^ 

1  Absence  of  witness  as  ground  for  postponement,  see  post,  chap,  n.. 
Applications  to  Postpone.  The  court  could  not  exclude  the  wife  and 
children  of  plaintiff.  Louisville  &  N.  R.  Co.  v.  Foard,  104  Ky.  456, 
47  S.  W.  342.  So,  the  presence  of  a  child  with  plaintiff,  which  jury 
did  not  know  was  plaintiff's  and  which  was  not  referred  to  in  pres- 
ence of  jury,  was  no  cause  for  new  trial.  Merrill  v.  Tinkler,  160 
Mich.  575,  125  N.  W.  717.  It  is  no  objection  that  another  judge  of 
the  same  circuit  was  present  at  the  trial  and  consulted  with  coun- 
sel for  one  of  the  parties,  the  jury  not  being  influenced  thereby.  Ex- 
change Nat.  Bank  v.  Darrow,  154  111.  107,  39  N.  E.  974.  It  cannot, 
as  an  incident  to  the  exclusion  of  spectators,  prohibit  the  publication 
of  {he  evidence,  although  the  same  may  be  indecent  and  prurient. 
Re  Shortridgo,  99  Cal.  526,  21  L.R.A.  765,  37  Am.  St.  Rep.  78,  34 
Pac.  227. 
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1.  General  statement. 

2.  Necessity  for  application  and  order. 

3.  Discretion   of  court. 

4.  Time  for  application. 

5.  Notice   of   application. 

6.  Who  may  make  application. 

7.  For  matters  affecting  the  cause  of  action. 

a.  Another   suit  pending. 

(1)  In  general. 

(2)  Proceedings  on  appeal. 

b.  Settlement  pending. 

c.  Garnishment   proceedings. 

8.  For  matters  of  process  or  bringing  in  parties. 

a.  Service  too  recent  before  term. 

b.  Perfecting  or  serving  process;    amendment. 
u.  Serving  or  bringing  in  parties. 

9.  Public  excitement  or  prejudice. 

10.  For  purpose  of  obtaining  jury. 

11.  For  matters  pertaining  to  pleadings  or   issues. 

a.  Amendment  of  pleadings. 

(1)  In  general. 

(2)  By  statute. 

(3)  Effect  of  previous  notice. 

(4)  Failure  to  ask  for  postponement. 

b.  Giving  defendant  time  to  rejoin. 

c.  Time  to  make  up  issues  on  appearance  of  new  party. 

12.  For  want  of  preparation. 

a.  By  the  party. 

b.  Unpreparedness  of  counsel. 

13.  For  surprise  at  trial. 

a.  Failure  of  evidence. 

b.  Misled  by  witness. 

c.  Surprise  by  admission  of  evidence. 

d.  Surprise  by  exclusion  of  evidence, 

e.  Waiver  of  surprise. 

14.  Mistake  of  counsel  or  party. 

15.  For  absence  of  party. 

a.  General  rule. 

b.  Providential  or  unavoidable  causes, 
e.  Illness   of   party. 

d.  Illness  in  party's  family. 
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e.  Physical  inability  of  party. 

f.  Death  of  party. 

16.  Absence  of  party's  agent  or  representative. 

17.  Absence  'of  cbunsel. 

a.  In  general. 

b.  Absence  of  chief  counsel. 

c.  Illness  of  counsel  or  member  of  his  family. 

d.  Death  of  counsel  or  member  of  family. 

e.  Other  engagements  of  counsel. 

f.  Attendance  on  session  of   legislature. 

18.  Absence  of  witness. 

a.  In  general;   neglect  to  subpcena. 

b.  Opportunity  to  take  deposition. 

c.  Absence  of  foreign  witness. 

d.  Opportunity  to  procure  witness. 

19.  For  absence  of  documentary  evidence. 

20.  Seeking  discovery  and  production  of  papers. 

21.  Diligence  in  procuring  evidence. 

a.  Generally. 

b.  Under    statutes. 

22.  Materiality,   competency,   relevancy,   etc.,   of  evidence  sought. 

23.  Probability  of  securing  desired  evidence. 

24.  Affidavit  required  to  support  application. 

a.  Necessity  of. 

b.  Sufficiency  of. 

e.  Who  to  make. 

d.  Contents  of  affidavit. 

c.  Sufficiency  of  general  allegations  as  to  materiality  of  evidence. 

25.  Opposing  the  motion. 

a.  Presumptions. 

b.  Counter,  affidavits. 

c.  Admitting  desired  facts. 

26.  Imposing  conditions. 

a.  Costs. 

b.  Stipulations    against   abatement. 
o.  Staying   another   suit. 

27.  Remedy  for  refusal  of  application. 

a.  Exception  and  review  of  ruling. 

b.  Necessity  of  exception. 

c.  Preservation   of  exception. 

d.  Specification  of  error;  sufficiency. 

e.  Necessity  that  judgment  be  final. 

28.  Postponement  by  agreement  or  consent. 

29.  Postponement  by  operation  of  law. 

a.  To  next  term. 

b.  Extension  by  legal  holiday. 
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30.  Postponements  by  justices  of  the  peace. 

a.  In  general. 

b.  Failure  to  specify  time  and  place. 

c.  Holding  cause  open. 

1.  General  statement. 

The  diversity  in  laxity  and  strictness  in  different  courts  in 
applying  these  rules  makes  it  important  to  notice  that  they 
ought  to  be  administered  in  view  of  the  consideration  that  the 
right  of  trial  by  jury  involves  on  the  one  hand  the  right  to  a 
reasonably  prompt  trial,  and  on  the  other  hand  the  right  to  rea- 
sonable opportunity  to  get  one's  evidence  in  court  and  to  have 
his  witnesses  examined  there  under  oath.  Hence  has  arisen 
the  modern  rule  that,  at  least  after  a  first  postponement,  an 
iipplication  for  further  postponement  involves  a  question  of 
right;  and  although  the  grounds  are  necessarily  to  some  extent 
discretionary,  the  exercise  of  the  discretion  is  generally  review- 
able, at  least  by  the  full  bench  in  the  same  court,  and  usually, 
in  case  of  the  inferior  state  courts,  by  the  appellate  court. 

2.  Necessity  for  application  and  order. 

A  party  desiring  a  postponement  should  make  formal  appli- 
cation therefor ;  *  but  a  statement  by  the  court,  in  response  to 
a  request  for  leave  to  prepare  and  file  a  formal  application,  that 
any  application  will  be  unavailing,  dispenses  with  the  necessit}- 
<  >f  a  written  application.* 

iCamp  V.  Morgan,  81  Ga,  740,  8  S.  E.  422;  Dueber  Watch  Case  Mfg. 
Co.  V.  Lapp,  35  111.  App.  372;  Lester  v.  Thompson,  91  Mich.  245, 
51  N.  W.  893;  Dillard  v.  Dillard,  2  Va.  Dec.  28,  21  S.  E.  669;  Taylor 
V.  Cox,  32  W.  Va.  158,  9  S.  E.  70. 

2  Nichols  V.  Headley  Grocer  Co.  66  Mo.  App.  321. 

On  court's  own  motion. — The  court  may  of  its  own  motion 
continue  a  cause  indefinitely  on  failure  of  the  parties  to  appear 
on  the  day  set  for  trial.* 

1  Kiefer  V.  Clark  County,  4  Ohio  N.  P.  282,  7  Ohio  S.  &  C.  P.  Dec.  24. 

3.  Discretion  of  court. 

As  a  general  rule  the  continuance  of  an  action  is  in  the  dis- 
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cretion  of  the  court,*  The  power  of  the  court,  however,  is  not 
to  be  exercised  arbitrarily,  but  in  such  a  manner  that  justice 
shall  not  be  denied  to  any  litigant.^  And  where  it  plainly  ap- 
pears that  the  court  below,  in  refusing  a  continuance,  acted  upon 
an  erroneous  notion  of  the  law,  and  that  in  consequence  of  the 
refusal  the  party  has  suffered  a  serious  disadvantage,  the  de- 
cision may  be  reviewed  on  appeal.* 

iSims  V.  Hundley,  6  How.  1,  12  L.  ed.  319;  Barrow  v.  Hill,  13  How. 
54,  14  L.  ed.  48;  Evans  v.  Boiling,  5  Ala.  550;  Planters'  &  M.  Bank 
V.  Willis,  5  Ala.  770;  Watts  v.  Cohn,  40  Ark.  114;  Pilot  Kock  Creek 
Canal  Co.  v.  Chapman,  11  Cal.  161;  Brown  v.  Nachtrieb,  6  Colo. 
517;  Merrill  v.  Whi taker,  42  Ga.  403;  Brooks  v.  McKinney,  5  111. 
309;  Moulder  v.  Kempff,  115  Ind.  459,  17  N.  E.  906;  Harrison  v. 
Charlton,  37  Iowa,  134;  Hottenstein  v.  Conrad,  9  Kan.  435;  Lillard 
V.  Whittaker,  3  Bibb,  92;  Casco  Nat.  Bank  v.  Shaw,  79  Me.  37(). 
1  Am.  St.  Rep.  319,  10  Atl.  67;  Adams  Exp.  Co.  v.  Trego,  35  Md. 
47;  Nebraska  Loan  &  T.  Co.  v.  Hamer,  40  Neb.  281,  58  N.  W.  695: 
Riddle  v.  Gage,  37  N.  H.  519,  75  Am.  Dec.  151;  Armstrong  v.  Wright. 
8  N.  C.  (1  Hawks)  93;  De  Grote  v.  De  Grote,  175  Pa.  50,  34  Atl. 
312;  Becker  v.  Lebanon  &  M.  Street  E.  Co.  9  Pa.  Super.  Ct.  102: 
Wardlaw  v.  Hammond,  9  Rich.  L.  454;  Hill  v.  Hill,  51  S.  C.  134, 
28  S.  E.  309;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  Am.  Rep.  780. 
In  the  following  cases  the  denial  of  a  continuance  was  sustained: 
Hartford  F.  Ins.  Co.  v.  Hammond,  41  Colo.  323,  92  Pac.  686  (at- 
torney too  ill  to  try  case)  ;  Abrook  v.  Ellis,  6  Cal.  App.  440,  92 
Pac.  396  (nonreturn  of  deposition)  ;  Southern  R.  Co.  v.  Miller,  3 
Ga.  App.  410,  59  S.  E.  1115  (general  counsel  preseT^t,  local  counsel 
absent)  ;  Haines  v.  Thompson,  129  111.  App.  436  (proposed  testi- 
mony incompetent  and  immaterial)  ;  Cannon  v.  Dean,  80  S.  C.  557, 
61  S.  E,,  1012  (sick  witness,  certificate  presented  while  judge  wa» 
charging  jury). 

SHensley  v.  Tucker,  10  Ark.  527;  Harrod  v.  Hutchinson,  32  Ky.  L.  Eep. 
3,  105  S.  W.   365. 

3  Maynard  t.  Cleveland,  76  Ga.  52. 

4,  Time  for  application. 

An  application  to  postpone,  made  after  the  applicant  has  an- 
7iounced  ready  for  trial  *  or  during  trial,*  will  not  be  entertained,. 
unless  for  causes  arising  at  trial.'  And  an  application  not  filed 
within  the  time  specified  by  rule  of  court,  without  good  cause 
shown  for  the  delay,  is  properly  refused.* 

1  Hinkle  v.  Story,  96  Ga.  776,  22  S.  E.  334. 
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2  Leavitt   >.   Kennicott,   54   111.   App.   633;    Knauber   v.   Watson,   .50  Kajj. 

702,  32  Pac.  349. 

3  A  continuance  on  the  ground  of  surprise  must  be  asked  for  at  the  time 

of  the  alleged  surprise.  Hughes  v.  Richter,  161  111.  409,  43  N.  E. 
1066.  If  not,  the  court  in  its  discretion  may  refuse  it.  Winn  v. 
Reed,  61  Mo.  App.  621.  See  also  Garrett  v.  Wood,  24  App.  Div. 
620,  48  N.  Y.  Supp.  J002.  For  postponement  for  causes  arising  at 
trial,  see  post,  §  13. 
♦  Under  Michigan  court  rule  22,  prohibiting  hearing  of  applications  to 
postpone  made  after  the  first  day  of  the  term,  an  application  made 
the  second  week  of  the  term  will  he  denied  in  the  absence  of  excuse 
shown  for  the  delay.  Schurtz  v.  Kelley,  119  Mich.  383,  78  N.  W. 
332. 

In  Illinois,  if  plaintiff  fails  to  file  a  statement  of  account  sued 
on  ten  days  before  the  term,  defendant  is  entitled  to  either 
continuance  or  rule  on  plaintiff  to  file  the  statement;  but  after 
pleading,  defendant  cannot  raise  the  objection  at  trial  and  also 
demand  a  continuance.^  And  a  continuance  asked  because  plain- 
tiff failed  to  file  a  copy  of  the  account  sued  on  ten  days  before 
term  was  held  to  be  properly  refused,  where  an  account  was  filed, 
though  not  so  detailed  and  itemized  as  defendant  was  entitled 
to,  after  which  defendant  obtained  an  order  for  a  bill  of  particu- 
lars, under  which  a  detailed  statement  was  filed. "* 

iDuiiker  v.  Schlotfeldt,  49  111.  App.  652    (after  plea  in  bar).     See  also- 

Teeter   v.  Poe,  48  111.   App.   158. 
zCofleen  Coal  &  C.  Co.  v.  Barry,  56  111.  App.  587. 

5.  Notice  of  application. 

A  party  intending  to  apply  for  postponement  must  notify  his 
adversary  of  such  intention  at  the  earliest  opportunity.^ 

1  Gaynor  v.  Crandall,  44  111.  App.  511. 

6.  Who  may  make  application. 

An  application  by  a  party  as  to  whom  the  case  has  been  dis- 
missed will  not  be  entertained.^ 

1  Thus,  in  replevin  against  an  attaching  creditor  and  constable,  an  ap- 
plication to  postpone  by  the  attaching  creditor  after  dismissal  of 
the  case  as  to  him  will  be  denied.  Burgwald  v.  Donelson,  2  Kan. 
App.  301,  43  Pac.  100. 
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7.  For  matters  affecting  the  cause  of  action. 

a.  Another  suit  pending.  (1)  In  general. — A  continuance 
is  proper  where  the  facts  show  that  justice  requires  that  the  case 
shall  await  the  result  of  another  suit  between  the  parties.^  But 
not  where  the  parties  are  not  the  same/  and  the  result  of  the 
other  suit  can  in  no  way  affect  the  suit  sought  to  be  postponed ;  * 
nor  where  the  court  in  which  the  other  suit  is  pending  expressly 
refuses  to  assume  jurisdiction  thereof,  and  the  jurisdiction  of 
the  court  over  the  cause  sought  to  be  postponed  is  unquestioned.* 
The  application  is,  however,  addressed  to  the  discretion  of  the 
court.* 

1  Clark  V.   Clough,   62   N.   H.   693;    E.   F.   Kirwan   Mfg.   Co.   v.  Truxton, 

1  Penn.  (Del.)  409,  42  Atl.  988.  As,  where  the  judgment  in  the  other 
suit  would  operate  as  a  bar  or  estoppel  to  the  action  sought  to  be 
continued.  Standard  Implement  Co.  v.  Stevens,  51  Kan.  530,  33 
Pac.  366.  Or  the  other  suit  is  pleadable  in  abatement.  Becker  v. 
Lebanon  &  M.  Street  E.  Co.  9  Pa.  Super.  Ct.  102.  And  in  Latimer 
V.  Latimer,  42  S.  C.  205,  20  S.  E.  159,  it  was  held  that  the  trial 
court  might,  on  motion  for  continuance,  hear  and  consider,  as  ground 
for  the  motion,  an  order  previously  granted  in  another  proceeding 
not  yet  finally  determined,  which  might  materially  affect  the  judg- 
ment in  the  pending  action,  though  it  was  not  set  up  in  the  plead- 
ings. 
The  contrary  rule,  however,  was  announced  in  Peters  v.  Banta,  120  Ind. 
416,  22  N.  E.  95;  but  the  court  suggested  that  on  a,  proper  applica- 
tion for  stay  of  proceedings,  a,  different  question  would  be  present- 
ed. 

2  Cates  V.  Mayes,  —  Tex.  — .  12  S.  W.  51. 

3  Ft.  Dodge  v.  Minneapolis  &  St.  L.  R.  Co.  87  Iowa,  389,  54  N.  W.  243. 

4  Caledonia  Ins.  Co.  v.  Wenar,  —  Tex.  Civ.  App.  — ,  34  S.  W.  385.     And 

refusal   to   postpone   for   this   reason    is   not   a   refusal  to   give   full 
faith  and  credit  to  judicial  proceedings  of  another  state,  within  the 
prohibition  of  U.  S.  Const,  art.  4,  §§  1,  2. 
*  See  supra,  §  3. 

(2)  Proceedings  on  appeal. — It  is  no  ground  for  a  continu- 
ance of  a  case  that  an  appeal  has  been  taken  in  another  case  be- 
tween the  parties,  which  is  still  pending.^  And  the  institution 
of  proceedings  in  error  to  review  order  for  new  trial  in  the  su- 
preme court  does  not,  of  itself,  operate  to  suspend  further  pro- 
ceedings in  the  case  in  the  lower  court,  or  entitle  plaintiff  in 
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error,  as  matter  of  right,  to  continuance,  until  the  proccediugs 
in  error  are  disposed  of.^  So,  it  is  not  error  to  deny  plaintiff's 
general  request  to  continue  the  action  to  await  the  result  of  an 
intended  appeal  from  an  order  sustaining  exceptions  to  inter- 
rogatories which  he  sought  to  attach  to  his  answer  to  his  petition, 
even  conceding  that  an  appeal  would  lie  from  such  an  order.' 
The  pendency  of  an  attempt  to  review  by  error  proceedings  an 
order  which  is  not  final  furnishes  no  reason  for  any  delay  in 
the  trial  of  the  cause  on  its  merits.*  And  an  allegation  that 
another  action  was  pending  on  appeal  between  one  of  the  par- 
ties and  third  persons,  which  involved  questions  the  decision  of 
which,  it  was  claimed,  would  be  decisive  of  the  questions  raised 
in  the  case  in  which  the  continuance  was  asked,  was  held  no 
.sufficient  ground  for  a  continuance.^ 

The  trial  courts,  however,  have  ample  power  to  grant  a  con- 
tinuance where  it  is  apparent  that  injustice  may  be  done  by 
proceeding  with  a  case  pending  an  appeal  in  another  case  be- 
tween the  same  parties,  judgment  in  which  is  sought  to  be  proved 
as  a  bar  or  estoppel.* 

1  Peters  v.  Banta,  120  Ind.  416,  22  N.  E.  95.  The  court  in  this  case 
said  that,  had  a  proper  application  been  made  for  a  stay  of  pro- 
ceedings, a  different  question  would  have  been  before  it. 

2Topeka  v.  Smelser,  5  Kan.  App.  95,  48  Pac.  874. 

3  Theis  V.  Chicago  &  N.  W.  R.  Co.  107  Iowa,  522,  78  N.  W.  199. 

4Doolittle  V.  American  Nat.  Bank,  58  Neb.  454,  78  N.  W.  926. 

«  Coatee  v.  Mayes,  —  Tex.  — .  12  S.  W.  51. 

Contra,  E.  F.  Kirwan  Mfg.  Co.  v.  Truxton,  1  Penn.  (Del.)  409,  42  Atl. 
988. 

«Willard  v.  Ostrander,  51  Kan.  481,  37  Am.  St.  Rep.  294,  32  Pac.  1092. 
The  court  in  this  case  said:  "It  would  seem  to  us  where  an  appeal 
has  been  taken  in  good  faith  and  a  sufficient  bond  to  stay 
execution  has  been  given,  that,  if  the  introduction  of  a  judgment 
in  another  case  would  have  the  effect,  as  in  the  case  now  before  us, 
to  permit  the  party  holding  the  judgment,  through  the  medium  of 
another  action,  to  collect  that  judgment,  the  trial  court  should  always 
.  .  .  continue  the  trial  until  after  the  case  pending  here  is  de- 
termined. Only  in  this  way  can  full  justice  be  done."  This  case 
was  followed  in  Standard  Implement  Co.  v.  Stevens,  51  Kan.  530, 
33  Pac.  366. 

b.  Settlement  pending. — Postponement  of  a  cause,  because 
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of  a  pending  proposition  of  settlement,  after  two  previous  post- 
ponements for  the  same  reason,  is  properly  refused  where  the 
court  stated  at  the  last  preceding  postponement  that  the  case 
would  not  be  again  postponed  on  that  ground,  and  no  other 
ground  is  assigned.* 

1  Woodward  v.  Burch,  105  Ga.  484,  30  S.  E.  730. 

c.  Oarnishmeni  proceedings. — Proceedings  m  garnishment 
may  be  postponed  for  final  disposition  vntil  the  termination  of 
a  contract  under  which  rights  and  interest  will  accrue  to  the 
judgment  debtor.* 

And  in  an  action  of  assumpsit  where  the  defendant  pleaded 
that,  before  the  service  of  the  writ  upon  him,  he  had  been  sum- 
moned as  trustee  of  the  plaintiff,  and  that  the  trustee  process  was 
still  pending,  this  was  held  good  ground  for  a  continuance.* 
Eut  where  plaintiff  in  a  debt  action  recovered  judgment  and  de- 
fendant appealed,  it  was  held  that  the  case  would  not  be  contin- 
ued, on  defendant's  motion,  for  the  reason  that  the  debt,  if  any 
was  due,  had  been  attached  by  trustee  process ;  the  court  saying 
lliat  the  case  should  at  all  events  proceed  until  the  rights  of  the 
parties  were  finally  ascertained,  and  that  it  would  then  be  time 
to  consider  whether  any  delay  was  necessary  on  account  of  the 
pendency  of  the  other  proceeding.' 

ij.  A.  Fay  &  E.  Co.  v.  Ouachita  Excelsior  Saw  &  P.  Mills,  50  La.  Aun. 
205,  23  So.  312. 

zWinthrop  v.  Carlton,  8  Mass.  ■150. 

3  Wilson  V.  Rutland  &  A.  F.  Ins.  Co.  19  Vt.  177. 

But  in  Drake  v.  Catlin,  18  Wash.  310,  51  Pac.  396,  the  right  to  continue 
garnishment  proceedings  until  the  expiration  of  a  lease  to  the  gar- 
nishee of  household  furniture  was  denied;  but  under  the  statute  there 
was  no  right  to  garnish  such  chattels. 

8.  For  matters  of  process  or  bringing  in  parties. 

a.  Service  too  recent  before  term. — Some  statutes  provide 
that  a  cause  must  be  continued  where  service  of  summons  i.« 
not  perfected  a  sufiicient  length  of  time  before  the  return  dav 
or  term  for  the  cause  to  be  ripe  for  trial.' 

1  Thus,  a  Colorado  statute  piovides  that  on   notice  by  publication,   if  the- 
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first  publication  is  not  sixty  days  before  the  day  named  in  the  sum- 
mons the  cause  must  be  continued  to  the  next  term.  Sloan  v.  Stricl<- 
)er,  12  Colo.  179,  20  Pac.  611.  But  this  does  not  require  a  continu- 
ance to  a  third  term  because  there  were  less  than  sixty  days  inter- 
vening between  the  issuance  of  the  summons  and  the  first  day  of 
tlie  second  tenn.     Ibid. 

b.  Perfecting  w  serving  process;  amendment. — Defendant  is 
not  entitled  to  a  postponement  because  of  an  amendment  of  the 
return  to  show  valid  service  of  process,  allowed  on  the  same  day 
nil  which  the  cause  had  been  by  consent  previously  set  for  trial.* 

lAtlantic  &  D.  R.  Co.  v.  Peake,  87  Va.  130,  12  S.  E.  348. 

c.  Serving  or  bringing  in  parties. — The  trial  court  may  in  its 
discretion  permit  such  continuances  as  may  appear  to  be  reason- 
ably necessary  to  bring  in  defendants  not  served/  or  to  bring  in 
as  necessary  parties  persons  not  previously  named  as  such ;  " 
but  not  to  allow  disinterested  persons  to  be  made  parties.^ 

1  Thus,  in  a  case  where  judgment  must  be  against  all  the  defendants  or 

none.  Simpson  v.  Watson,  15  Mo.  App.  425.  This  was  a  case  on 
scire  facias  to  revive  u,  judgment,  and  it  was  lield  that  because  the 
writ  must  pursue  the  nature  of  the  judgment,  which  was  joint,  the 
scire  facias  must  also  be  joint,  and  that  therefore  a  continuance 
to  serve  one  of  the  defendants  was  proper,  notwithstanding  the  stat- 
utes provide  that,  where  there  are  several  defendants,  some  of  whom 
do  not  appear  or  are  not  summoned,  plaintiff  may  dismiss  as  to 
those  not  served,  and  proceed  against  the  others,  or  continue  the 
cause  to  bring  in  the  others.  But  in  Julius  v.  Callahan,  63  Minn. 
154,  65  N.  W.  267,  an  action  by  a  subcontractor  to  enforce  a  me- 
chanic's lien,  the  original  contractors,  who  were  jointly  liable,  were 
impleaded  as  defendants,  but  only  one  of  them  served;  and  it  was 
held  not  error  to  deny  a.  continuance  to  serve  the  other  because, 
under  the  statute,  judgment  could  be  rendered  against  both  of  them, 
enforceable  against  their  joint  property  and  the  separate  property  of 
the  one  served. 
And  in  Paine  v.  Aldrich,  133  N.  Y.,  544,  30  N.  E.  725,  it  is  held  that  tli<' 
postponement  of  the  trial  of  issues  between  plaintiff  and  one  de- 
fendant until  the  other  defendants  have  been  served  and  their  time 
to  plead  has  expired  rests  in  the  discretion  of  the  trial  court,  and 
will  not  be  reviewed  on  appeal. 

2  Thus,  a,  sheriff  sued  for  damages  for  an  official  act  for  which  he  has 

taken  an  indemnifying  bond  is  entitled  to  a  continuance  for  one  term 
to  bring  in   as  parties  the  makers  of  the  bond.     Rains  v.  Herrinjr. 
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68  Tex.  468,  5  S.  W.  369,  holding  refusal  error  after  applicant  lia^ 
brought  himself  strictly  within  the  statute  providing  for  such  a  con- 
tinuance. 

But  error,  if  any,  in  refusing  the  application  of  defendant  in  an  action 
to  foreclose  a  vendor's  lien,  to  enable  him  to  bring  in  the  sheriff 
and  his  sureties,  to  recover  damages  against  them  for  the  wrongful 
levy  of  a  writ  of  sequestration,  was  waived  where  he  afterward 
withdrew  his  claim  for  such  damages,  and  announced  that  he  would 
press  that  claim  in  a  separate  suit,  and  did  so.  Robertson  v.  Par- 
rish,  —  Tex.  Civ.  App.  — ,  39  S.  W.  646. 

3  Chicago,  St.  L.  &  W.  R.  Co.  v.  Gates,  120  111.  86,  11  N.  E.  527. 

9.  Public  excitement  or  prejudice. 

Ordinarily,  public  excitement  or  prejudice  is  not  deemed  suffi- 
cient ground  for  postponement,  where  the  statute  authorizes  a 
party  to  ascertain  the  state  of  mind  of  the  juror  by  examining 
him  preliminary  to  challenge,^  or  allows  the  party  a  change  of 
venue.^ 

1  Courier-Journal  Co.  v.  Sallee,  20  Ky.  L.  Rep.  634,  47  S.  W.  226. 
8  State  V.  Hawkins,  18  Or.  477,  23  Pac.  475;  Joyce  v.  Com.  78  Va.  287. 

10.  For  purpose  of  obtaining  jury. 

The  right  of  trial  by  a  jury  is  good  ground  for  postponing  the 
trial  of  a  cause,  if  the  applicant  has  fully  complied  with  the  law 
entitling  him  to  a  jury,  and  a  jury  is  not  available  when  the 
trial  is  called.^ 

iThus  in  Burrows  v.  Rust,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1019,  where 
the  parties  had  not  announced  ready  when  the  jury  were  in  attend- 
ance, and  the  court  had  not  then  required  trial,  it  was  held  that  upon 
the  discharge  of  the  jury  the  cause  was  continued  by  operation  of  l.nv, 
and  that  denial  of  a  party's  demand  for  continuance  in  order  to 
preserve  his  right  of  jury  trial  after  he  had  paid  the  required  jury  fee, 
and  forcing  him  to  a  trial  at  that  term  without  a  jury,  was  reversible 
error.  But  where  the  cause  had  been  set  for  trial  by  the  parties 
themselves  for  a  day  after  the  discharge  of  the  jury  for  the  term, 
this  ground  was  not  available.  Cole  v.  Terrell,  71  Tex.  549,  9  S. 
W.   668. 

And  the  trial  court  may,  on  disability  of  a  juror,  order  an  adjournment 
and  continuance  of  a,  case  which  in  any  event  cannot  be  concluded 
at  the  present  term,  until  a  day  certain  of  the  next  term,  under  an 
Indiana  statute  providing  for  continuance  of  the  court's  sitting  where 
a  case  is  progressing  at  the  expiration  of  a  term  fixed  by  law.  Dor- 
sey  Maeh.   Co.    v.   McCaffrey,  139  Ind.   545,  38  N.  E.   208. 
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To  fill  the  paneZ.— Adjourning  a  trial  over  one  day  to  permit 
completion  of  the  jury  from  the  regular  panel,  rather  than  from 
talesmen,  is  neither  an  abuse  of  discretion  nor  a  violation  of 
law.* 

1  Cook  V.  Fogarty,  103  Iowa,  500,  39  L.R.A.  488,  72  N.  W.  677. 

11.  For  matters  pertaining  to  pleadings  or  issues. 

a.  Amendment  of  pleadings.  (1)  In  general. — Amendment 
of  a  pleading  or  filing  a  substituted  or  supplemental  pleading  at 
trial  is  not  sufScient  ground  for  postponement  unless  it  becomes 
necessary  in  order  to  promote  the  ends  of  justice  and  secure  a 
fair  trial  of  the  issues.*  So,  an  amendment  which  merely  sup- 
plies formal  parts  of  the  pleading,  without  in  any  manner  ailect- 
iug  the  issues,  or  which  conforms  it  to  the  proofs  or  to  the  facts,^ 
or  one  which  raises  immaterial  issues,'  will  not  demand  a  post- 
ponement. ISTor  will  an  amendment  justify  postponement  if  in 
fact  there  is  no  surprise  and  the  application  is  for  delay  only.* 
Otherwise,  however,  of  an  amendment  which  materially  changes 
the  issues  or  raises  entirely  new  ones.* 

And  amendment  may  require  continuance  if  adverse  party 
shows  surprise  and  absence  of  material  testimony.®  And  the 
plaintiff  cannot  be  forced  to  trial  on  the  day  a  supplemental  an- 
swer is  filed.' 

iBeshoar  v.  Robards,  8  Colo.  App.  173,  45  Pac.  280;  Atlanta  Land  & 
Loan  Co.  v.  Haile,  106  Ga.  498,  32  S.  E.  606;  Barnes  v.  Hekla  F. 
Ins.  Co.  75  Iowa,  11,  9  Am.  St.  Kep.  450,  39  N.  W.  122;  Colhoun 
V.  Crawford,  50  Mo.  458;  Pifer  v.  Stanley,  57  Mo.  App.  516;  Rosen- 
berg V.  Third  Ave.  R.  Co.  47  App.  Div.  323,  61  N.  Y.  Supp.  1052. 

Ab  a  trial  amendment  praying  for  the  recovery  of  interest  on  the  interest- 
bearing  notes  sued  on  and  offered  in  evidence,  but  which  was  not 
asked  in  the  original  petition.  Morrison  v.  Morrison,  102  Ga.  170, 
29  S.  E.  125. 

Or  additional  reply  filed  at  the  trial,  where  the  material  facts  pleaded 
therein  were  in  issue  under  the  original.  Magnuson  v.  Billings,  152 
Ind.  177,  52  N.  E.  803. 

The  application,  however,  is  addressed  to  the  discretion  of  the  trial  court. 
Sparks  Improv.  Co.  v.  Jones,  4  Ga.  App.  61,  60  S.  E.  810;  Central 
Bkg.  &  T.  Co.  V.  Pusey,  22  S.  D.  223,  116  N.  W.  1126;  Alamo  F. 
Ins.  Co.  V.  Schacklett,  —  Tex.  Civ.  App.  — .  26  S.  W.  630;  Inter- 
national  &  G.   N.  R.   Co.  V.   Howell,  101   Tex.   603,  111  S.  W.  142. 
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See  also  Georgia,  F.  &  A.  R.  Co.  v.  Sasser,  4  Ga.  App.  276,  61  S. 
E.  505. 

And  a  refusal  of  time  to  meet  averments  in  an  amended  statement  and 
liolding  counsel  to  a  clioice  between  a  general  continuance  and  an 
immediate  trial,  after  the  cause  had  already  been  manipulated  on 
the  list  to  suit  counsel's  convenience,  are  not  reversible  error.  Clow 
V.  Pittsburgh  Traction  Co.  158  Pa.  410,  27  Atl.  1004. 

s  Barnes  v.  Scott,  2D  Fla.  285,  11  So.  48;  State  ex  rel.  Rogers  v.  Gage, 
52  Mo.  App.  404;  Western  Brewery  Co.  v.  Meredith,  166  III.  30«, 
46  N.  E.  720;  Calumet  Land  Co.  ».  Perry,  86  111.  App.  378;  Union 
P.  E.  Co.  v.  Motzner,  8  Kan.  App.  431,  55  Pac.  670;  Milliken  v. 
St.  Clair,  136  Mich.  250,  99  N.  W.  7.  Especially  where  issues  were 
joined  without  asking  a  postponement  at  the  time,  and  the  affidavit 
on  the  subsequent  motion  shows  merely  afliant's  opinion  that  he  has 
a.  just  defense  to  part  of  the  cause  of  action  which  he  can,  if  given 
time,  present  and  sustain,  but  the  extent  of  which  is  not  disclosed. 
Bank  of  Ravenswood  v.  Hamilton,  43  W.  Va.  75,  27  S.  E.  296. 

Thus,  an  amendment  of  a  declaration  merely  to  conform  to  -proofs  will 
not  justify  a.  postponement,  where  there  is  no  surprise  and  all  the; 
witnesses  who  could  testify  to  the  matters  alleged  were  before  the 
court  and  had  already  been  examined  in  relation  thereto.  Mack  ^ . 
Porter,  25  U.  S.  App.  595,  72  Fed.  Rep.  236,  18  C.  C.  A.  527.  See 
also  Crane  Lumber  Co.  v.  Bellows,  116  Mich.  304,  74  N.  W.  481. 
But  it  simply  leaves  the  application  discretionary  with  the  trial 
court.  Harvey  v.  Parkersburg  Ins.  Co.  37  W.  Va.  272,  16  S.  E.  580. 
And  refusal  in  such  case  is  not  reversible  error  where  the  record 
shows  that  the  cause  was  in  fact  tried  on  the  theory  disclosed  by  the 
amendment.  George  v.  Swafi'ord,  75  Iowa,  491,  39  N.  W.  804.  See 
also  San  Antonio  &  A.  P.  R.  Co.  v.  Liitke,  —  Tex.  Civ.  App.  — ,  26 
S.  W.  248. 

So,  also,  of  an  amendment  of  a  petition  showing  that  the  amount  origin- 
ally declared  on  as  due  upon  a  promissory  note  is  due  on  settlement, 
where  no  new  evidence  in  chief  is  introduced  by  plaintiff  and  de- 
fendant is  evidently  not  surprised.  Parsons  Water  Co.  v.  Hill,  46 
Kan.  145,  26  Pac.  412.  Or  an  amendment  whose  purpose  is  merely 
to  clarify  ambiguous  language  of  the  pleading,  so  as  to  remove  an 
objection  to  the  introduction  of  evidence  under  it.  Ellen  v.  Lewison, 
88  Cal.  253,  26  Pac.  109. 

Or  an  amendment  correcting  a  mistake  in  defendant's  name,  where  service 
was  acknowledged  in  defendant's  proper  name.  Chattanooga,  R.  4, 
C.  R.  Co.  V.  Jackson,  86  Ga.  676,  13  S.  E.  109. 

So,  also,  of  a  substituted  petition,  though  it  changes  the  issues,  wlvere 
the  count  therein  pleading  a  new  cause  of  action  is  withdrawn, 
leaving  substantially  the  same  cause  of  action  as  that  set  out  in 
the  original  petition.     Skrable  v.  Pryne,  93  Iowa,  691,  62  N.  W.  21. 
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3  Lamb  v.  Beaumont  Temperance  Hall  Co.  2  Tex.  Civ.  App.  289,  21  S. 
W.  713;  Lindsley  v.  Parks,  17  Tex.  Civ.  App.  527,  43  S.  W.  277. 

4Beham  v.  Ghio,  75  Tex.  87,  12  S.  W.  996;  Atlanta  Cotton-Seed  Oil 
Mills  V.  Coffey,  80  Ga.  145,  4  S.  E.  759;  Rosenberg  v.  Third  Ave. 
R.  Co.  47  App.  Div.  323,  61  N.  Y.  Supp.  1052. 

s  Wheaton  v.  Ansley,  71  Ga.  35;  Downey  v.  O'Donnell,  92  111.  559;  Dan- 
ley  V.  Soanlon,  116  Ind.  8,  17  N.  E.  158;  Tourtclot  v.  Tourtelot,  4 
Mass.  500;  Lester  v.  Thompson,  91  Mich.  245,  51  N.  W.  893;  Vicks- 
burg,  S.  &  P.  R.  Co.  v.  Stocking,  —  Miss.  — ,  10  So.  480;  Deshong 
V.  Deshong,  186  Pa.  227,  65  Am.  St.  Rep.  855,  40  Atl.  402;  Galveston, 
I-I.  &  S.  A.  R.  Co.  V.  Smith,  9  Tex.  Civ.  App.  450,  29  S.  W.  186. 

As  where  defendant,  in  an  action  to  restrain  the  enforcement  of  a-  void 
judgment,  a  few  minutes  before  the  case  is  called  for  trial  pleads  in 
reconvention  the  original  cause  of  action.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Schneider,  —  Tex.  Civ.  App.  — ,  28  S.  W.  260. 

And  refusal  of  postponement  asked  by  defendant  because  of  a,  material 
amendment  to  plaintiff's  declaration,  after  all  evidence  was  in  and 
final  arguments  made,  is  error.  Chicago  &  N.  VV.  R.  Co.  v.  Davis, 
78  111.  App.  58.  Or  because  of  an  alteration  of  a  declaration  claiming 
damages  to  one  lot  of  land,  the  number  of  which  is  not  given,  so 
as  to  make  it  apply  to  four  designated  lots  of  land,  of  which  defend- 
ant had  no  knowledge  previous  to  the  calling  of  the  case  for  trial. 
Central  R.  &  Bkg.  Co.  v.  Jackson,  94  Ga.  640,  21  S.  E.  845. 

«Marr  v.  Rhodes,  131  Cal.  267,  63  Pac.  304;  Denver  &  R.  G.  R.  Co.  v. 
Loveland,  16  Colo.  App.  146,  64  Pac.  381;  Eldridge  v.  Young  America 
&  C.  Consol.  Min.  Co.  27  Wash.  297,  67  Pac.  703. 

7  Sparks  v.  Green,  69  S.  C.  193,  48  S.  E.  61. 

(2)  By  statute. — In  some  states  amendment  of  a  pleading  is 
good  ground  for  postponement  if  the  trial  court  is  satisfied,  by 
affidavit  or  otherwise,  as  required,  that  the  opposite  party  is 
taken  by  surprise  and  cannot  be  ready  for  trial  in  consequence 
thereof,^  and  that  the  purpose  of  the  application  is  not  delay.^ 
But  a  strict  compliance  with  those  statutes  is  a  prerequisite.' 

iPifer  V.  Stanley,  57  Mo.  App.  516;  Mo.  Rev.  Stat.  1889,  §  2128. 

f^o  in  Illinois  by  the  present  statute,  although  prior  to  its  passage  it 
was  conclusively  presumed,  under  the  common-law  rule  then  pre- 
vailing, that  defendant  was  surprised  and  unprepared  for  trial  when- 
ever the  declaration  was  amended  in  any  material  particular,  and 
if  defendant  desired  he  was  entitled  to  continuance  as  matter  of 
right  at  plaintiff's  costs.  Chicago  &  E.  I.  R.  Co.  v.  Goyette,  32  111. 
App.  574. 

A  dismissal  by  amendment  at  a,  previous  term  as  to  one  defendant,  be- 
Abbott,  Civ.  Jur.  T.— 2. 
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Iween  whom  and  the  others  there  is  no  interest,  is  not  an  amendment, 
within  the  meaning  of  an  Alabama  statute  allowing  a  continuance 
as  matter  of  right  for  an  amendment  at  hearing  to  bill  or  answer, 
to  the  party  against  whom  it  is  allowed.  Elyton  Land  Co.  v.  Denny, 
108  Ala,  553,  18  So.  561. 

So,  an  amendment  describing  defendant  as  "surviving"  executor,  the 
original  complaint  designating  him  as  "executor"  simply,  is  as  to- 
form  only,  and  does  not  entitle  defendant  to  a,  continuance  under  a 
Florida  statute  allowing  a  continuance  for  an  amendment  in  matter 
of  substance.  Barnes  v.  Scott,  29  Fla.  285,  31  So.  48.  And  see 
note  2,  preceding  section. 

2  Atlanta  Ck)tton-Seed  Oil  Mills  v.  Coffey,  80  Ga.  115,  4  S.  E.  759;  Ga. 
Code,  §  3521.    And  see  note  4,  preceding  section. 

8  (Clause  v.  Bullock  Printing  Press  Co.  20  111.  App.  113,  affirmed  in  118 
]11.  612,  9  N.  E.  201.  And  a  dismissal  of  certain  counts  of  the  dec- 
laration, even  though  it  be  treated  as  an  amendment,  is  insufficient 
without  the  required  statutory  showing.     Ibid. 

So,  in  Georgia,  defendant's  application,  based  on  surprise  at  an  amend- 
ment to  the  declaration,  is  properly  refused  where  he  does  not  state 
that  he  is  less  prepared  for  trial  than  he  would  have  been  if  the 
amendment  had  not  been  made,  and  how,  and  that  such  surprise 
was  not  claimed  for  the  purpose  of  delay,  as  required  by  the  Georgia 
Code.  Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey,  80  Ga.  145,  4  S.  E. 
759. 


But  an  amendment  to  a  pleading  does  not  alone  authorize  a 
continuance;  the  applicant  must  show  some  good  reason  why 
he  cannot  safely  proceed  to  trial.* 

iFoote  V.  Burlington  Gaslight  Co.  103  Iowa,  576,  72  N.  W.  755;  Clark 
V.  Ellithorpe,  7  Kan.  App.  337,  51  Pac.  940;  Wolfe  v.  Johnson,  152 
111.  280,  38  N.  E.  886. 

He  must  show  that  he  is  rendered  less  ready  for  trial  thereby.  Atlanta 
Land  &  Loan  Co.  v.  Haile,  106  Ga.  498,  32  S.  E.  606.  And  merely 
stating  a  feeling  of  surprise,  and  that  he  can  make  a  complete  and 
.absolute  defense  to  the  cause  of  action  if  given  reasonable  opportunity 
to  prepare,  will  not  entitle  defendant  to  a  postponement  for  an 
amendment  by  plaintiff, — especially  where  the  amendment  consisted 
merely  of  striking  out  one  of  the  grounds  of  damages  alleged  and 
changing  the  gross  amount  claimed.  Franklin  v.  ICrum,  171  111. 
378. 


(3)  Effect  of  previous  notice. — Surprise  cannot  be  claimed 
because  of  an  amendment,  where  the  applicant  has  had  sufficient 


II. APPLICATIONS  TO  POSTPONE.  19 

previous  notice  of  it  and  the  issue  raised  by  it  to  put  him  on  in- 
quiry and  prepare  to  meet  it.* 

1  Ab,  where  a  cause  of  action  set  forth  with  pa.rticula.rity  in  an  amended 
pleading  was  mentioned  in  such  manner  in  the  original  as  to  call 
his  attention  thereto  and  give  him  notice  that  plaintiff  relied  on  it. 
Texas  &  P.  R.  Co.  v.  Neal,  —  Tex.  Civ.  App.  — ,  33  S.  W.  693.  Or 
where  the  same  parties  had  been  parties  to  another  action  tried  but 
a  few  months  before,  in  which  practically  the  same  issues  as  those 
raised  by  the  amendment  were  involved,  and  at  which  much  of  the 
evidence  adduced  had.  relation  thereto.  Jordan  v.  Sclnicrman,  C 
Ariz.  79,  53  Pac.  579. 

And  defendant  cannot  claim  surprise  at  a  trial  amendment  claiming 
damages  for  injuries  not  alleged  in  the  original  pleadings,  where 
plaintiff's  depositions,  filed  in  court  over  three  months,  shovifed  that 
damages  would  be  claimed  for  those  injuries.  Gulf,  C.  &  S.  F.  E. 
Co.  V.  Brown,  16  Tex.  Civ.  App.  93,  40' S.  W.  80.  So  of  an  amend- 
ment filed  two  days  before  trial,  changing  the  date  of  the  injuries 
for  which  damages  are  sought,  where  the  date  fixed  by  the  amend- 
ment, which  was  the  correct  one,  was  fixed  in  depositions  taken  long 
before  trial,  in  the  taking  of  which  defendant  participated.  Texas 
&  P.  E.  Co.  V.  Cornelius,  10  Tex.  Civ.  App.  125,  30  S.  W.  720. 

So,  service  of  a  copy  of  an  amendment  on  him  ten  months  previous  to 
the  trial  will  overcome  a,  claim  of  surprise,  although  the  original 
was  not  filed  until  three  days  before  trial.  Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Jordan,  87  Ga.  69,  13  S.  E.  202. 

But  plaintiff  in  certiorari  should  be  granted  a  continuance  where,  after 
admitting  the  truth  of  the  answer,  it  has  been  amended  without  no- 
tice to  him.  Phillips  v.  Atlanta,  79  Ga.  510,  3  S.  E.  431.  And  in 
Sapp  v.  Aiken,  68  Iowa,  699,  28  N.  W.  24,  refusal  on  the  ground 
that  the  party  filing  the  amendment  had  notified  his  adversary  of 
the  substance  thereof  in  time  to  prepare  to  meet  it  was  held  error, 
because  it  was  necessary  to  prepare  to  meet  only  those  issues  raised 
by  the  pleadings. 

For  a  discussion  of  other  matter  arising  at  trial  operating  to  surprise 
a  party,  entitling  him  to  a  continuance,  see  infra,  §  13. 

(4)  Failure  to  ash  for  postponement. — Failure  to  ask  for  a 
postponement  on  the  court's  allowing  an  amendment  to  be  filed 
instanter,  and  proceeding  with  the  trial,  will  prevent  the  sub- 
sequent assignment  of  such  action  as  error.* 

1  Manners  v.   Fraser,   6  Colo.  App.  21,   39  Pac.   889;   Knefel  v.   Planner, 

166  111.  147,  46  N.  E.  762;  Taylor  v.  Cox,  32  W.  Va.  148,  9  S.  E.  70. 

And  a  defendant  who,  instead  of  asking  a  postponement  because  be  was 
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not  given,  notice  of  the  filing  of  an  amendment,  excepts  to  the  in- 
troduction of  any  evidence  thereunder,  and  then  withdraws  from  the 
ease  and  refuses  to  file  an  answer  on  the  ground  that  he  is  not  ready 
for  trial,  cannot  appeal  for  errors  alleged  to  have  been  committed 
at  trial.  Baker  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  107  Mo.  230, 
17  S.  W.  816. 

b.  Giving  defendant  time  to  rejoin. — A  defendant  whose  mo- 
tion to  require  plaintiff  to  make  his  reply  more  specific  is  over- 
ruled on  the  next  to  the  last  day  of  the  term  is  entitled  to  time 
to  rejoin  and  to  take  proof  in  support  of  his  defense. 

1  Moreland  v.  Citizens'  Sav.  Bank,  16  Ky.  L.  Kep.  860,  30  S.  W.  19. 

c.  Time  to  make  up  issues  on  appearance  of  new  party. — A 
defendant  as  to  whom  the  issues  are  joined  and  the  cause  set  for 
trial  cannot  dema^jd  a  continuance  to  make  up  issues  as  to  an- 
other defendant  not  served,  who  voluntarily  appears.^ 

1  National  Bank  of  Commerce  v.  Galland,  14  Wash.  502,  45  Pae.  35. 
Especially  where  the  claims  of  the  new  parties,  who  are  brought  in 
while  the  trial  is  in  progress,  are  undisputed.  Burns  v.  Beck  &  G. 
Hardware  Co.  83  Ga.  471,  10  S.  E.  121. 

12.  Por  want  of  preparation. 

a.  By  the  party. — A  party  who  has  been  diligent  in  his  efforts 
to  he  ready  for  trial  but  is  defeated  by  circumstances  beyond  his 
control  is,  if  no  unreasonable  delay  has  occurred,  entitled  to  a 
reasonable  opportunity  for  presenting  his  case,  and  postpone- 
ment should  be  granted  if  necessary  for  that  purpose ;  ^  and  if 
he  is  not  ready  for  trial  when  his  case  is  called  he  should,  in 
order  to  save  his  rights,  move  to  postpone,  stating  fully  his 
grounds  therefor.*  But  in  a  case  of  long  pendency,  an  appli- 
cant, though  it  is  his  first  application,  is  held  to  the  most  rigid 
requirement  of  the  statutes.' 

iKadford  v.  Fowlkes,  85  Va.  820,  8  S.  E.  817;  E.  F.  Kirwan  Mfg.  Co. 
V.  Truxton,  1  Penn.  (Del.)  409,  42  Atl.  988.  As,  when  his  failure 
to  be  ready  is  due  to  tile  unexpected  continuance  of  another  cause 
set  for  trial  the  same  day,  the  outcome  of  which,  it  was  anticipated, 
would  determine  his  own  cause,  although  he  is  to  some  extent  neg- 
ligent. Re  Davis,  15  Mont.  347,  39  Pac.  292.  But  plaintiff's  applica- 
tion for  time  to  file  an  amended  complaint,  and  to  procure  evidence 
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rendered  necessary  by  the  amendment,  is  properly  denied,  where  the 
cause  has  already  been  twice  tried  and  the  court  is  not  informed  of 
the  nature  of  the  desired  amendments  or  that  plaintiff  is  unable  to 
establish  those  averments  without  additional  evidence.  Schultz  v. 
McLean,  109  Cal.  437,  42  Pac.  557. 

2  Lincoln  v.  Staley,  32  Neb.  63,  48  N.  W.  887. 

3  Watson  V.  Blymer  Mfg.  Co.  66  Tex.  558,  2  S.  W.  353. 

b.  Unpreparedness  of  counsel. — A  party  whose  counsel, 
though  diligent,  is,  for  reasons  beyond  his  control,  unprepared 
for  trial,  is  entitled  to  postponement.''  Otherwise,  however,  of 
a  simple  case  requiring  but  inconsiderable  time  for  preparation.^ 

1  Jaffe  V.  Lilienthal,  101  Cal.  175,  35  Pac.  636   (sudden  illness  of  client). 

2  Glaeser  v.  St.  Paul,  67  Minn.  368,  69  N.  W.  1101. 

But  unpreparedness  of  counsel  because  of  his  being  recently 
retained  will  not  authorize  postponement  if  the  client,  though 
having  sufficient  time  and  reasonable  opportunity,  has  not  been 
diligent  in  securing  counsel  ;^  or  where  counsel  could,  by  reason- 
able diligence,  have  prepared  for  trial.  ^ 

1  Denial  of  the  application  is  not  an  abuse  of  discretion  in  such  a  case. 

Gunn  V.  Gunn,  95  Ga.  439,  22  S.  E.  552;  Texas,  S.  F.  &  N.  K.  Co. 
V.  Saxton,  7  N.  M.  302,  34  Pac.  532.  And  especially  where  tbe  hour 
of  trial  has  been  already  reset  to  an  hour  fixed  by  the  applicant  him- 
self. Barton  v.  Mabaska  County  Dist.  Ct.  90  Iowa,  742,  57  N.  W. 
611.  Or  there  is  no  showing  why  former  counsel  does  not  appear. 
Maloney  v.  Traverse,  87  Iowa,  306,  54  N.  W.  155. 
But  a,  party  whose  counsel  informs  him  on  the  day  of  the  application 
that  he  cannot  try  the  case,  and  who  immediately  employs  new  coun- 
sel, is  entitled  to  postponement, — especially  where  it  appears  that 
he  has  a  meritorious  case  which  would  be  materially  prejudiced  by 
being  forced  to  immediate  trial.  Allen  v.  Pollad,  15  Ky.  L.  Eep. 
52,  22  S.  W.  436. 

2  Pennsylvania  Co.  v.  Kudel,  100  111.  603. 

13.  For  surprise  at  trial. 

a.  Failure  of  evidence. — Failure  of  evidence,  due  to  the  ab- 
sence of  plaintiff's  only  witness  by  whom  he  could  defeat  a  de- 
fense set  up  the  day  before  the  application  to  postpone  was 
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made,  and  which  took  him  by  surprise,  is  ground  for  postpone- 
ment.^ 

1  Alt  V.  Grosclose,  61  Mo.  App.  409   (error  to  refuse). 

h.  Misled  hy  witness. — So,  too,  where  the  applicant  has  been, 
honestly  and  without  indiscretion  on  his  part,  misled  by  a  wifc- 
ness  to  rely  on  his  testimony  and  is  surprised  by  the  witness's 
testifying  contrary  to  what  was  expected;  '  but  the  testimony 
must  be  material.^ 

1  Maynard  v.  Cleveland,  76  Ga.  52.  And  it  is  error  of  law  to  hold  that 
the  applicant's  showing  for  a  continuance,  though  otherwise  satisfac- 
tory, is  met  and  answered  by  the  mere  fact  that  the  witness  ia  called 
by  his  adversary,  and  not  by  himself.     Ibid. 

But  a  claim  that  the  adverse  party  testified  to  a  state  of  facta  different 
from  that  which  it  was  supposed  he  would  testify  to  is  insufficient. 
Butt  V.  Carson,  5  Okla.  160,  48  Pac.  182. 

2Dempsey  v.  Taylor,  4  Tex.  Civ.  App.  126,  23  S.  W.  220. 

c.  Sutprise  hy  admission  of  evidence. — Surprise  predicated 
on  the  admission  of  evidence  is  good  ground  for  postponemenL 
when  it  is  irrelevant  to  any  issue  of  law  or  fact  joined  or  ten- 
dered by  the  party  offering  it ;  ^  or  contrary  to  the  other  party's 
understanding  of  a  ruling  on  a  former  motion,  by  which  he 
understood  it  was  to  be  excluded.^  But  not  when  the  applicant 
is  fairly  apprised  by  his  adversary's  pleadings  of  the  character 
of  the  evidence  which  he  may  expect  will  be  offered,  and  show.s 
no  reason  for  being  unprepared  to  meet  it ; '  nor  where  the  evi- 
dence admitted  requires  no  new  evidence  to  meet  it;  *  and  noth- 
ing but  delay  would  be  accomplished  by  the  postponement. 

1  Garrett  v.  CarUon,  05  Miss.  188,  3  So.  376;  Jourdan  v.  Healey,  46  N. 

Y.  S.  R.  198,  19  N.  Y.  Supp.  240. 

2  Colorado  Midland  R.  Co.  v.  Bowles,  14  Colo.  85,  23  Pac.  467. 

3  Dueber  Watch  Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372 ;  Violet  v.  Rose, 

39  Neb.  660,  58  N.  W.  216.  Especially  where  there  ia  no  showing  that 
the  testimony  is  false  or  can  be  rebutted.  Gidionsen  v.  Union  Depot 
E.  Co.  129  Mo.  392,  31  S.  W.  800. 
"It  is  a  condition  precedent  to  the  relief  sought,  however,  that  the  ap- 
plicant should  himself  be  blameless."  Gidionsen  v.  ■Union  Depot  R. 
Co.  129  Mo.  392,  31  S.  W.  800. 
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*Thus,  a  supplemental  account  filed  by  executors  in  a  proceeding  fur 
distribution,  before  the  jury  is  impaneled,  the  items  of  whicli  aro 
merely  a  continuation  of  those  in  the  original  account.  Shiner  v. 
Shiner,  14  Tex.  Civ.  App.  489,  40  S.  W.  4.39. 

The  admission  of  incompetent  evidence  and  its  subsequent 
withdrawal  before  argument  furnishes  in  itself  no  ground  for 

postponement.* 
I 

1  Especially  where  the  party  asking  its  withdrawal,  who  is  also  the  appli- 
cant for  the  postponement,  is  not  prejudiced  by  it.  Rathgebe  v. 
Pennsylvania  B.  Co.  179  Pa.  31,  36  Atl.  160. 

d.  Surprise  hy  exclusion  of  evidence. — The  exclusion  of  evi- 
dence because  incompetent  does  not  entitle  to  a  postponement 
on  the  ground  of  surprise.*  Othervrise,  however,  where  it  is 
excluded  on  objection  contrary  to  agreement  of  counsel."  But 
the  application  is  discretionary  with  the  trial  court.* 

1  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43. 

■Otherwise,  when  the  incompetency  results  from  a  defect  which  can  be 
cured  without  materially  delaying  the  trial.  Mattfeld  v.  Hunting- 
ton, 17  Tex.  Civ.  App.  716,  43  S.  W.  53.  Though  granting  the  ap 
plication  is  not  sufficient  to  require  a  reversal  of  a  judgment  rendered 
at  a  subsequent  term,  on  full  trial  on  the  merits.  Daniels  v.  Creek- 
more,  7  Tex.  Civ.  App.  573,  27  S.  W.  148. 

2  Cherokee  &  P.  Coal  &  Min.  Co.  v.  Wilson,  47  Kan.  460,  28  Pac.   178. 

See  also  Texas  &  P.  K.  Co.  v.  Boggs,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
1089. 

3  French  v.  Groesbeck,  8  Tex.  Civ.  App.  19,  27  S.  W.  43 ;  Wadsworth  Poor 

School  V.  Orr,  33   S.   C.  273,  11  S.   E.   830    (refusing  to  review  the 
exercise  of  that  discretion). 

e.  Waiver  of  surprise. — -A  party  claiming  to  be  surprisetl 
must  move  for  a  continuance  *  at  the  earliest  practicable 
moment ;  "  and  failure  to  do  so  is  to  waive  the  surprise.* 

1  Collins  V.  Valleau,  79  Iowa,  626,  43  N.  W.  284,  44  N.  W.  904. 

2McLear  v.  Hapgood,  85  Cal.  557,  24  Pac.  788. 

3  Dueber  Wateh-Case  Mfg.  Co.  v.  Lapp,  35  111.  App.  372. 

14.  Mistake  of  counsel  or  party. 

Where,  in  the  progress  of  the  trial,  the  cause  suffers  injus- 
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tice  from  the  honest  mistake  of  the  party  or  Jtiis  counsel,  a  con- 
tinuance will  be  allowed.'  But  a  mistake  of  law  is  no  ground 
for  a  continuance.* 

1  Earnest  v.  Napier,  15  Ga.  306;   Whitaker  v.  Whitaker,  19  Ky.  L.  Rep. 

1476,  43  S.  W.  464;  Schamberg  v.  Leslie,  19  Ky.  L.  Rep.  599,  41  S. 

W.  265;  Myers  v.  Trice,  86  Va.  835,  11  S.  E.  428. 
2Musgrove  v.  Perkins,  9   Cal.  212;   Long  v.  Huggins,  72  Ga.  776;   Hall 

V.  Mount,  3  Coldw.  73. 

15.  For  absence  of  party. 

a.  General  rule. — Absence  of  the  party  himself  from  the  trial, 
without  good  cause  shown,  is  not  ground  for  postponement  as 
matter  of  right ;  *  and  it  is  not  enough  that  he  remains  away  in 
reliance  upon  his  attorney's  advice  that  the  case  would  not  be 
reached,*  though  he  may  do  so  upon  such  a  statement  by  the 
court.* 

1  Tucker  v.  Garner,  25  Kan.  454;  Pardridge  v.  Wing,  75  111.  236;  CuUey 
V.  Walkeen,  80  Mich.  443,  45  N.  W.  368;  ADis  v.  Meadow  Spring 
Distilling  Co.  67  Wis.  16,  29  N.  W.  543,  30  N.  W.  300;  Camp  v. 
Morgan,  81  Ga.  740,  8  S.  E.  422;  Lehman  v.  Hudmon,  85  Ala.  135. 
4  So.  741;  National  Exch.  Bank  v.  Walker,  80  Ga.  281,  4  S.  E.  763; 
Evans  v.  Marden,  154  111.  443,  40  N.  E.  446;  West  v.  Hennessey, 
63  Minn.  378,  65  N.  W.  639;  Huteherson  v.  Ladson,  130  Ga.  427,  60 
S.  E.  1000. 

But  an  action  before  a  justice  in  which  defendant  has  been  arrested 
on  civil  process  should  be  postponed  on  showing  that  defendant  is 
in  attendance  on  the  circuit  court  as  juror.  Brower  v.  Tatro,  115 
Mich.  368,  73  N.  W.  421. 

But  the  motion  must  be  supported  at  least  by  proof  that  he  is  unable 
to  attend,  and  that  his  presence  is  necessary  to  a  fair  trial,  either 
as  an  interested  party  (Telford  v.  Brinkerhoff,  45  111.  App.  586; 
Paulucci  V.  Verity,  1  Kan.  App.  12],  40  Pac.  927),  or  as  an  indis- 
pensable witness  for  himself,  and  that  it  has  been  impossible  to 
secure  his  deposition;  Hurck  v.  St.  Louis  Exposition  &  Music  Hall 
Asso.  28  Mo.  App.  629 ;  Daly  v.  Minke,  86  N.  Y.  Supp.  92.  An  adjourn- 
ment for  this  reason  is  within  the  discretion  of  the  court.  American 
Standard  Jewelry  Co.  v.  Hill,  90  Ark.  78,  117  S.  W.  781. 

A  mere  allegation  that  the  party's  presence  was  necessary  for  conference 
with  his  counsel  during  the  trial, — held,  not  enough  to  make  it  error 
to  refuse.  Pate  v.  Tait,  72  Ind.  450.  Or  that  his  testimony  is  neces- 
sary to  create  a  preponderance  in  his  favor,  one  postponement  for 
the  same  reason  having  already  been  had.  Cochrane  v.  Parker,  12 
Colo..  App.  169,  54  Pac.  1027. 
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But  Mathews  v.  Willoughby,  85  Ga.  289,  11  S.  E.  620,  holds  it  unneces- 
sary to  state  the  reason  why  the  party's  presence  is  desired. 

« Brock  V.  South  &  North  Ala.  E.  Co.  65  Ala.  79;  Miller  v.  Brown,  18 
Idaho,  200,  109  Pac.  139;  Brandt  v.  McDowell,  52  Iowa,  230,  2  N. 
W.   1300. 

2  As,  a  statement  by  the  court  on  the  day  set  for  trial  that  the  cas<? 
would  not  be  reached,  but  if  it  was,  it  would  be  continued  because 
of  the  illness  of  defendant's  counsel.  Light  v.  Richardson,  —  Cal. 
— ,  31  Pac.   1123. 

Otherwise,  of  a  statement  by  a  justice  made  out  of  court  that  a  case 
will  be  continued  to  a  term  subsequent  to  that  to  which  it  is  re- 
turnable, and  of  which  the  adverse  party  has  no  knowledge  until 
he  comes  to  the  trial.  Watkins  v.  Ellis,  105  Ga.  796,  32  S.  B.  131. 
And  in  Holden  v.  McCabe,  21  Pa.  Co.  Ct.  41,  a  continuance  granted 
by  a  justice,  who  met  the  parties  on  the  street  and  told  them  he 
could  not  hear  the  case  till  9  o'clock  the  next  morning,  is  held  invalid, 
and  does  not  bind  defendant  to  appear  at  that  time. 

h.  Providential  or  unavoidable  causes. — Providential  or  un- 
avoidable causes,  or  causes  to  which  neither  the  absentee  nor  his 
counsel  have  contributed,  may,  however,  entitle  the  applicant  to 
a  postponement.^ 

1  As,  where  plaintiff's  failure  to  attend  was  due  to  the  miscarriage  of  a 
letter  written  by  her  attorney.  Helm  v.  Voils,  58  Kan.  816,  49  Pac. 
662. 

And  counsel  should  be  allowed  time  to  prepare  a  formal  application  where 
he  states  that  he  has  written  his  client,  who  lives  at  a  distance, 
of  the  time  of  trial,  and  that  his  absence  is  undoubtedly  due  to 
failure  to  receive  the  letter.  Mayton  v.  Guild,  —  Tex.  Civ.  App. 
—   29  S.  W.  218. 

Otherwise,  however,  when  the  only  evidence  to  support  the  application 
is  a  telegram  from  the  absent  party  that  he  is  "detained  providen- 
tially by  sickness."  McElveen  Commission  Co.  v.  Jackson,  94  Ga. 
549,  20  S.  E.  428.  Or  a  telegram  from  his  copartners  that  he  was  at 
a  place  from  which  he  could  not  reach  the  place  of  trial  until  after 
the  time  at  which  it  was  to  be  called,  and  diligence  demanded  that 
his  deposition  should  have  been  taken.  Mayer  v.  Duke,  72  Tex. 
445,  10  S.  W.  565. 

c.  Illness  of  party. — Illness  of  a  party,  necessitating  his  ab- 
sence from  the  trial,  may  be  ground  for  a  postponement ;  ^  but 
a  refusel  on  an  insufficient  showing  that  it  exists  is  not  error." 

iPost  V.  Cecil,  11  Ind.  App.  362,  39  N.  E.  222;  Elliott  v.  Field,  21  Colo. 
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378,  41  Pac.  504;  Jaffe  v.  Lilienthal,  101  Cal.  175,  35  Pac.  636: 
Mathews  v.  Willoughby,  85  Ga.  289,  n  S.  E.  620;  Garfield  Nat.  Bank 
V.  Colwell,  28  N.  Y.  S.  R.  723,  8  N.  Y.  Supp.  380;  Morse  v.  I^we, 
ni  Ga.  274,  36  S.  E.  688;  J.  H.  Eottman  Distilling  Co.  v.  Van 
Frank,  88  Mo.  App.  54).  Absence  on  account  of  sudden  illness  has 
been  held  to  make  it  error  to  refuse.  Douglass  v.  Blakemore,  12 
Heisk.  564. 

Otherwise,  where  both  parties  announce  "ready"  when  the  case  is  called 
in  its  order,  two  days  before  that  set  for  trial,  and  the  party  is  no 
worse  on  the  day  of  trial  than  she  was  on  the  day  set  for  the  trial. 
Hinkle  v.  Story,  96  Ga.  776,  22  S.  E.  333.  Or  where,  further  than 
his  desire  to  attend,  there  is  no  showing  that  attendance  of  the  party 
who  is  a  nonresident  is  necessary,  either  as  a  party  or  a  witness. 
Paulueci  v.  Verity,  1  Kan.  App.  121,  40  Pac.  927. 

For  other  illustrations  of  refusal  held  proper,  see  Schlesinger  v.  Nunan, 
26  111.  App.  525;'  Duggar  v.  Lackey,  85  Ga.  631,  11  S.  E.  1025; 
Worshman  v.  McLeod,  —  Miss.  — ,  11  So.  107;  Rubens  t.  Mead,  — 
Cal.  — ,  53  Pac.  432. 

B  Smith  V.  Smith,  132  Mo.  681,  34  S.  W.  471;  McGrath  v.  Tallent,  7 
Utah,  256,  26  Pac.  574. 

Thus,  where  illness  was  shown  only  by  physician's  certificate,  without 
afRdavit.  Schnell  v.  Rothbath,  71  111.  83;  Waarich  v.  Winter,  33 
111.  App.  36;  Harlow  v.  Warren,  38  Kan.  480,  17  Pac.  159.  Or 
where  the  certificate  does  not  state  that  the  one  certifying  is  a  phy- 
sician, and  no  evidence  is  offered  that  he  is  such,  and  no  other  evi- 
dence of  the  illness  is  offered,  though  there  is  a  subsequent  offer  to 
show  that  the  one  certifying  is  a  physician.  Gainsley  v.  Gainsley, 
—  Cal.  — ,  44  Pac.  456. 

d.  Illness  in  party's  family. — Illness  in  party's  family  may 
be  ground  for  postponement.' 

1  As,  where  the  applicant's  child  is  dangerously  il'i.  Peebles  v.  Rails. 
1  Litt.   (Ky.)   25;   Rose  v.  Stuyvesant,  8  Johns.  426. 

But  not  where  the  illness  is  not  satisfactorily  shown  to  be  such  at  the 
time  of  the  application  as  to  necessitate  his  remaining  at  home.  Mat- 
thews V.  Bates,  93  Ga.  317,  20  S.  E.  320. 

e.  Physical  inability  of  party. — Physical  inability  of  a  party 
to  attend  court,  due  to  personal  injuries,  etc.,  is  not  ground  for 
postponement  unless  liis  presence  is  indispensable  to  a  fair  trial.* 

iTownsend  v.  Rhea,  18  Ky.  L.  Rep.  901,  38  S.  W.  865;  Beard  v.  Mackey, 
51  Kan.  131,  32  Pac.  921. 
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/.  Death  of  party. — ^Death  of  a  party,  necessitating  a  revivor, 
is  good  ground  for  postponement.^ 

1  Grove  v.  Grove,  13  Ky.  L.  Rep.  807,  18  S.  W.  456. 

And  delay  of  executor  in  applying,  under  the  New  York  Code  of  Civil 
Procedure,  for  continuance  of  an  action  in  which  testator  was  sole 
plaintiff,  and  which  survived,  does  not  prevent  granting  the  motion, 
— especially  in  the  absence  of  any  proof  by  defendant  that  his  de- 
fense has  been  prejudiced  thereby.  Van  Brocklin  v.  Van  Brocklin, 
17  App.  Div.  226,  45  N.  Y.  Supp.  541. 

The  North  Carolina  supreme  court  will  not  review  an  order  directing 
a  postponement,  upon  suggestion  of  the  death  of  a  party,  although 
not  a  necessary  party.     Jaffray  v.  Bear,  98  N.  C.  58,  3  S.  E.  914. 

The  Maryland  statute  providing  that  an  action  to  recover  land  in  which 
an  infant  is  substituted  for  a  deceased  party  shall  be  continued 
until  the  infant  arrives  at  age  is  in  force,  and  is  consistent  with 
the  Maryland  Code.     Tise  v.  Shaw,  68  Md.  1,  11  Atl.  363,  and  582. 

16.  Absence  of  party's  agent  or  representative. 

Absence  of  defendant's  law  agent,  who  prepares  cases  for 
trial,  secures  the  attendance  of  witnesses,  and  assists  counsel  at 
trial,  and  has  all  the  evidence  connected  with  the  case,  will  not 
authorize  postponement,  where  it  does  not  appear  how  or  why 
counsel  cannot  safely  go  to  trial  in  his  absence.*  Especially 
where  another  such  agent  is  present  who  is  well  acquainted  with 
the  facts.' 

1  East  Tennessee,  V.  &  G.  K.  Co.  v.  Fleetwood,  90  Ga.  23,  15  S.  E.  778. 

2  Gulf,  C.  &  S.  F.  R.  Co.  V.  Jagoe,  —  Tex.  Civ.  App.  — ,  32  S.  W.  717. 

17.  Absence  of  counsel. 

a.  In  general. — Absence  of  attorney  or  counsel,  without  good 
<;ause  shown,  is  not  ground  of  postponement  as  matter  of  right,^ 
— especially  if  the  case  presents  no  unusual  or  extraordinary 
features  and  the  party  is  represented  at  the  trial  by  other  compe- 
tent counsel.* 

1  Whitehall  v.   Lane,  61   Ind.  93;   Kern  Valley  Bank  v.  Chester,  55  Cal. 

49. 
Even  though  he  be  new  counsel  called  in  for  the  first  time.     Darley  v. 

Thomas,  41  Ga.  524. 
The  motion  is  one  to  be  disposed  of  in  the  sound  discretion  of  the  court, 

and  in  view  of  the  circumstances  then  made  to  appear.     Baumbergcr 
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V.  Arff,  96  Cal.  261.  See  also  Corbett  v.  National  Bank  of  Com- 
merce, 44  Neb.  230,  62  N.  W.  445;  Boyd  v.  Leith,  —  Tex.  Civ.  App. 
— ,  50  S.  W.  618;  Ostrom  v.  MeCloskey,  —  Tex.  Civ.  App.  — ,  50 
S.  W.  1068. 

2  Adamek  v.  Piano  Mfg.  Co.  64  Minn.  304,  66  N.  W.  981 ;  Gould  v.  Elgin 
City  Bkg.  Co.  136  111.  60,  26  N.  E.  497,  reversing  on  other  grounds, 
36  111.  App.  390. 

And  the  cause  has  been  regularly  set  for  trial  on  the  calendar  some  days 
previously.  Zelinsky  v.  Price,  8  Wash.  256,  36  Pae.  28.  And  it  is 
not  shown  that  counsel  present  needs  the  assistance  of  his  absent 
associate.     Stringam  v.  Parker,  159  111.  304,  42  N.  B.  794. 

h.  Absence  of  chief  counsel. — Absence  of  chief  counsel  may 
make  it  matter  of  right  if  the  dependent  circumstances  and  his 
peculiar  relation  to  the  cause  demand  it.^  Otherwise,  however, 
if  able  associate  counsel  are  present,  and  no  real  injustice  or  pre- 
judice will  result  from  a  refusal.^  And  local  counsel  is  not  jus- 
tified in  waiting  until  the  first  day  of  the  term  at  which  the  ease 
is  to  be  tried  before  trying  to  obtain  leading  counsel.^ 

1  So  expressly  provided  by  statute  in  Georgia. 

And  Green  v.  Culver,  19  Ky.  L.  Rep.  186,  39  S.  W.  426,  holds  a  mere 
showing  of  absence  of  chief  counsel  sufficient.  But  St.  Louis,  C. 
G.  &  Ft.  S.  R.  Co.  V.  Holladay,  131  Mo.  440,  33  S.  W.  49,  holds  that 
absence  of  senior  counsel,  who  are  said  to  be  familiar  with  the  facts 
and  in  possession  of  most  of  the  evidence,  which  is  documentary, 
will  not  support  an  application  where  no  excuse  for  their  absence  is 
given. 

2  Moulder  v.  Kempff,  115  Ind.  459,  17  N.  E.  906;   Johnson  v.  Deaji,  48 

La.  Ann.  100,  18  So.  902. 

3  Perea  v.  State  L.  Ins.  Co.  15  N.  M.  399,  110  Pac.  559. 

a.  Illness  of  counsel  or  member  of  his  family. — Illness  may 
make  it  matter  of  right,  where  it  is  impracticable,  with  due  dili- 
gence, to  secure  other  counsel  in  time.*  So  also  where  counsel 
was  kept  away  by  illness  in  his  family.^  Bvit  an  application  is 
properly  refused  on  an  insufiicient  showing  of  the  illness.' 

iRice  V.  Melendy,  36  Iowa,  166;  Thompson  v.  Hays,  119  Ga.  167,  45  S. 
E.  970. 

"If  there  is  no  sufficient  reason  to  induce  the  belief  that  the  alleged  ground 
of  the  motion  is  feigned,  a  continuance  should  be  granted,  rather 
than  to  seriously  imperil  the  just  determination  of  the  cause  bv 
refusing  it."     Myers   v.  Trice,  86  Va.  835,  11   S.  W.  428. 
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And  refusal  is  reversible  error,  where  the  court  allowed  his  discretion 
to  be  controlled  by  his  custom  to  require  litigants  to  employ  other 
counsel,  when  their  counsel  engaged  are  too  ill  to  attend,  and  the 
case  has  been  long  on  the  docket.  Varn  v.  Green,  50  S.  C.  403,  27 
S.  E.  862. 

But  not  where  it  does  not  appear  that  his  client's  case  is  prejudiced 
thereby.  Tipton  County  Comrs.  v.  Brown,  4  Ind.  App.  288,  30  N. 
E.  925.  Nor  where  the  case  is  a,  simple  case  which  anyone  can  try 
without  preparation,  and  the  applicant  is  himself  a  lawyer.  Jarvis 
V.  Shacklock,  60  111.  378;  Keegan  v.  Donnelly,  11  Colo.  App.  31, 
52  Pac.  292.  And  it  does  not  appear  when,  if  ever,  counsel  employed 
would  be  able  to  try  the  case,  and  there  had  been  ample  time  in  which 
to  have  engaged  other  counsel, — another  well-known  and  able  at- 
torney presenting  the  motion.  Condon  v.  Brockway,  50  111.  App. 
625. 

Nor  is  it  error  to  refuse  a  postponement,  asked  because  of  the  inflamed 
condition  of  counsel's  eyes,  where  immediately  after  the  refusal  he 
proceeded  to  participate  and  conduct  the  trial  in  person.  Hawes 
V.  Clark,  84  Cal.  272,  24  Pac.  118.  Or  because  of  the  illness  of  lead- 
ing counsel,  where  his  associate  was  present  and  participated  in 
the  trial.  Waxelbaum  v.  Matthews,  96  Ga.  774,  22  S.  E.  380;  Wil- 
son V.  Thorn,  11  Ky.  L.  Rep.  945,  13  S.  W.  365;  McCready  v.  Linden- 
born,  37  App.  Div.  425,  56  N.  Y.  Supp.  54. 

And  there  is  no  abuse  of  discretion  in  refusing  a.  second  continuance 
because  of  counsel's  illness  where  there  has  been  no  diligence  to 
procure  other  counsel  or  to  prepare  for  trial  since  the  first  con- 
tinuance.    Hittle  V.  Zeimer,  62  111.  App.  170. 

8  Thompson  v.  Thornton,  41  Cal.  626. 

Setting  aside  a  continuance  granted  for  illness  in  counsel's  family  is  not 
prejudicial  error  where  ample  time  was  afterwards  given  to  prepare 
for  the  trial,  and  the  counsel  appears  and  assists  therein.  Earner 
V.  Bayless,  134  Ind.  600,  33  N.  E.  907;  134  Ind.  606,  34  N.  E. 
502. 

3  Thus,  where  no  evidence  of  illness  is  presented  other  than  the  mere 
oral  statement  of  the  party.  Hunt  v.  O'Brien,  59  111.  App.  321. 
Or  the  unverified  certificate  of  a  physician.  Randall  v.  United  Life 
&  Acci.  Ins.  Asso.  39  N.  Y.  S.  R.  155,  14  N.  Y.  Supp.  631.  Or  simply 
telegram.  Cabell  v.  Holloway,  10  Tex.  Civ.  App.  307,  31  S.  W. 
201. 


d.  Death  of  counsel  or  member  of  family. — Death  of  counsel 
may  be  ground  for  a  continuance.^  But  death,  resulting  from 
sickness  of  such  a  nature  and  duration  that  reliance  should 
3iot  have  been  placed  upon  his  ability  to  attend  the  trial  will 


30  CIVIL    TEIAL    BKIEF. 

not  demand  a  continuance."     Continuance  was  granted  where 
counsel  was  absent  to  attend  mother's  funeral.' 

1  Hunter  v.  Fairfax,  3  Dall.  305,  1  L.  ed.  613. 

2  Geiger  v.  Payne,  102  Iowa,  581,  69  N.  W.  554,  71  N.  W.  571. 
'American  Soda  Fountain  Co.  v.  Dean  Drug  Co.  136  Iowa,  312,  111   N. 

W.  534. 

e.  Other  engagements  of  counsel. — In  the  absence  of  any 
regulation  to  the  contrary,  actual  engagement  of  counsel  in  the 
trial  or  argument  of  a  cause  in  another  court  at  the  same  time  is 
good  ground  for  claiming  a  postponement,*  but  an  engagement 
in  a  trial  in  an  inferior  court  is  not ;  "  and,  after  other  previous 
postponements  allowed  on  this  ground,'  or  where  the  applicant 
is  represented  by  other  apparently  competent  counsel,*  the  appli- 
cation is  addressed  to  the  discretion  of  the  court.  But  absence 
on  other  engagements  is  not  a  sufficient  ground.* 

1  Hill  V.  Clark,  51  Ga.  122,  holding  it  error  to  refuse;  Gerlach  v.  Engel- 
hoffer,  7  Phila.  241;  Watkins  v.  Ahrens  &  0.  Mfg.  Co.  18  Ky.  L. 
Rep.  926,  38  S.  W.  868;  Waxelbaum  Co.  v.  Atlantic  Coast  Line  E. 
Co.  3  Ga.  App.  394,  59  S.  E.  1129;  American  Soda  Fountain  Co.  v. 
Dean  Drug  Co.  136  Iowa,  312,  111  N.  W.  534.  An  engagement  in 
another  court  does  not  confer  an  absolute  right  to  continuance. 
The  whole  subject  is  in  the  discretion  of  the  court.  Southern  R. 
Co.  V.  Beach,  117  Ga.  31,  43  S.  E.  413;  Douglass  v.  Douglass,  24 
Ky.  L.  Rep.  2398,  74  S.  W.  233  (associate  counsel  present).  Crouch 
V.  Dakota,  W.  &  M.  R.  Co.  18  S.  D.  540,  101  N.  W.  722. 
In  the  New  York  city  circuit  the  rule  is  that  "in  a,  case  upon  the  day 
calendar  for  trial,  where  it  shall  appear  to  the  court  by  afiBdavit 
that  counsel  who  is  to  try  the  ease  is  to  argue  a  cause  upon  the 
day  calendar  of  the  Supreme  Court  of  the  United  States,  or  upon 
the  day  calendar  of  the  court  of  appeals  of  the  state  of  New  York, 
or  upon  the  day  calendar  of  any  appellate  division  of  the  supreme 
court,  or  is  actually  engaged  in  the  trial  of  ii  case  in  a,  court  of 
record  in  the  city  of  New  York,  or  in  the  city  of  Brooklyn,  the  case 
shall  be  passed  for  the  day,  or  until  such  argument  or  trial  is  con- 
cluded, unless  the  trial  in  which  counsel  is  engaged  is  a  protracted 
one."  N.  Y.  Court  Rules  189G,  App.  Div.  Rules,  Rule  V.,  Hun's  cd. 
325. 
By  §  1377  of  the  Greater  New  York  charter  this  rule  is  made  applicable 
to  municipal  courts,  and  it  is  reversible  error  to  refuse  to  postpone 
a,  cause  pending  in  the  municipal  court  where  the  aflSdavit  is  in 
the  form  contemplated  by  this  rule  and  shows  that  counsel  is  actually 
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eJigaged  in  the  trial  of  a  designated  case,  in  a  specified  court.  Marsh 
V.  Nassau  Show-Case  Co.  56  N.  Y.  Supp.  1083.  And  the  error  is  not 
cured  by  opening  the  default  upon  a  motion  made  and  heard  upon 
conflicting  affidavits,  with  the  imposition  of  terms  upon  the  defend- 
ant.    Ibid. 

So,  also,  under  the  Pennsylvania  supreme  court  rule  41,  refusing  to  recog- 
nize counsel's  engagements  in  lower  courts  is  ground  for  postponing 
a  cause  in  the  supreme  court,  except  v?hen  the  trial  waa  actually 
begun  the  week  before  the  supreme  court  case  was  set  for  argument. 
Peterson  v.  Atlantic  City  R.  Co.  177  Pa.  335,  34  L.R.A.  593,  35  Atl. 
638. 

And  the  judgment  of  the  lower  court  against  the  party  whose  counsel 
is,  to  the  court's  knowledge,  at  the  time  present  in  the  supreme  coui-t, 
pursuant  to  this  rule,  will  not  be  permitted  to  stand.    Ibid. 

An  inferior  court  should  suspend  proceedings  in  a  case,  though  then  on 
trial,  to  allow  counsel  therein  to  try  cases  called  in  a  superior  court, 
after  the  adoption  by  both  courts  of  mutual  rules  establishing  such 
comity  between  them  as  to  enable  counsel  to  represent  their  clients 
in  cases  pending  in  each,  and  the  superior  court  has  refused  to  post- 
pone because  of  counsel's  attendance  upon  the  inferior  court.  Bibb 
Land-Lumber  Co.  v.  Lima  Mach.  Works,  98  Ga.  279,  25  S.  E.  445. 

See,  however.  Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220,  holding 
that  counsel's  absence  without  leave,  one  attending  the  supreme  court 
in  a,  case  from  another  circuit,  and  the  other  attending  a,  Federal 
court,  was  not  a  legal  showing;  and  Evansville  &  I.  K.  Co.  v.  Haw- 
kins, 111  Ind.  549,  13  N.  E.  63,  holding  that  only  in  cases  present- 
ing unusual  features  can  postponement  because  counsel  are  pro- 
fessionally engaged  be  claimed  as  a  matter  of  right. 

*  Engagement  before  a  justice  of  the  peace.     Packer  v.  Wetherell,  44  111. 

App.  95. 
8  Brock  V.   South  &  North  Ala.  R.   Co.   65  Ala.   79;   Northwestern   Ben. 
Mut.  Aid  Asso.  v.  Primm,  124  111.  100,  16  N.  E.  98. 

*  Reynolds  v.  Campling,  23  Colo.  105,  46  Pac.  639.     And  it  is  not  shown 

that  the  counsel  present  were  not  conversant  with  the  facts,  nor  any 
other  reason  given  showing  a  necessity  for  the  presence  of  the  absent 
counsel.  Watkins  v.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404, 
citing  Western  U.  Teleg.  Co.  v.  Brooks,  78  Tex.  332,  14  S.  W.  699; 
District  Court  Rule  49,  84  Tex.  715. 
'  Jackson  v.  Wakeman,  2  Cow.  578. 


/.  Attendance  on  session  of  legislature. — Actual  attendance 
upon  a  session  of  the  legislature,  of  which  counsel  is  a  member. 
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at  the  time  a  cause  is  called  for  trial,  demands  its  postponement 
as  matter  of  right,  upon  a  proper  showing  thereof.^ 

iSo  by  statute,  in  Illinois.  Harrigan  v.  Turner,  53  111.  App.  292;  Ware 
V.  Jerseyville,  158  111.  234,  41  N.  E.  736.  And  in  Cal.  Code  Civ. 
Proc.  §  595. 

But  it  must  be  shown  that  he  was  actually  employed  before  the  com- 
mencement of  the  session.  Chicago  Public  Stock  Exchange  v.  Mc- 
Claughry,  50  111.  App.  358,  148  111.  372,  36  N.  E.  88.  And  the  ap- 
plicant must  show  that  he  expects  to  have  the  absent  counsel  present 
at  the  next  term.    Lamar  v.  McDaniel,  78  Ga.  547. 

18.  Absence  of  witness. 

a.  In  general;  neglect  to  subpoena. — Absence  of  a  witness 
who,  although  a  resident  within  the  jurisdiction  of  the  court, 
has  not  been  subpoenaed,  without  good  cause  shown  for  the  fail- 
ure to  subpoena,  is  no  ground  for  postponement.^  Nor  does  ab- 
-^ence  of  a  witness  whom  the  applicant  omitted  to  subpoena, 
though  in  reliance  on  his  promise  to  attend,  entitle  to  a  postpone- 
ment.* But  the  application,  is  discretionary  with  the  trial 
court,^  and  its  refusal  is  not  error  unless  that  discretion  is 
abused.*  If  a  witness  absents  himself  from  court  without  con- 
sent of  the  party  who  subpoenaed  him,  it  is  ground  for  continu- 
ance.* 

1  Bates  V.  Messer,  V6  Ga.  696;  People  ex  rel.  Cacheaux  v.  Hanson,  150 
111.  122,  127,  36  N.  E.  998;  Bailey  v.  Kerr,  180  111.  412,  54  N.  E. 
165;  Rose  v.  Hall,  19  Ky.  L.  Rep.  163,  39  S.  W.  413;  Blair  v.  Chi- 
cago &  A.  R.  Co.  89  Mo.  334,  1  S.  W.  367;  Keller  v.  Feldman,  2 
Misc.  179,  49  N.  Y.  S.  R.  718,  23  N.  Y.  Civ.  Proc.  Rep.  37,  29  Abb. 
N.  C.  426,  21  N.  Y.  Supp.  581;  Poole  v.  Jackson,  66  Tex.  380,  1  S. 
W.  75;  House  v.  Cessna,  6  Tex.  Civ.  App.  7,  24  S.  W.  962;  Texas 
&  P.  R.  Co.  V.  TuiTier,  —  Tex.  Civ.  App.  — ,  37  S.  W.  643;  Mullinax 
V.  Waybright,  33  W.  Va.  84,  10  S.  E.  25;  Kearney  Stone  Works  v. 
McPherson,  5  Wyo.  178,  38  Pac.  920. 

So,  even  though  the  applicant  did  not  know  his  case  would  be  for  trial 
until  the  day  before  its  commencement,  where  there  is  no  claim  that 
his  counsel  were  absent  during  the  previous  days  of  the  term.  Out- 
calt  v.  Johnston,  9  Colo.  App.  519,  49  Pac.  1058. 

So,  also,  of  omission  to  notify  witnesses  of  the  day  of  trial  as  required 
by  a  rule  of  court,  although  they  have  been  duly  subpoenaed.  Wil- 
son V.  Burr,  97  Ga.  256,  22  S.  E.  991. 

So,  where  the  failure  to  procure  the  attendance  of  an  employee  of  the 
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applicant  is  due  to  his  absence  from  duty  on  leave.  East  Line  & 
R.  River  R.  Co.  v.  Scott,  71  Tex.  703,  10  S.  W.  298.  Or  bis  attend- 
ance is  promised  by  tlie  applicant,  but  the  failure  is  vmexplained, 
though  counsel  is  not  lacking  in  diligence.  Toledo,  St.  L.  &  K. 
C.  R.  Co.  V.  Stephenson,  131  Ind.  203,  30  N.  E.  1082.  Or  the  wit- 
ness was  not  subpffinaed  because  he  was  the  applicant's  attorney  and 
was  c-vpected  to  be  present,  if  needed.  Zabel  v.  Nyenhuis,  83  Iowa, 
756,  49  N.  W.  999. 

And  so,  even  though  the  witness  has  left  the  country,  where  he  ought  to 
have  been  subpoenaed  before  his  departure.  San  Antonio  &  A.  P.  E. 
Co.  V.  Bowles,  —  Tex.  Civ.  App.  — ,  30  S.  W.  89. 

2  Common  practice.  Frceland  v.  Howell,  Anthon,  N.  P.  272 ;  Blount  v. 
Beall,  95  Ga.  182,  22  S.  E.  52;  Kozlowski  v.  Chicago,  113  111.  App. 
513;  Foster  v.  Hinson,  76  Iowa,  714,  39  N.  W.  682;  Life  Ins.  Clearing 
Co.  V.  Altschuler,  55  Neb.  341,  75  N.  W.  862,  affirming  53  Neb.  481, 
73  N.  W.  942;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298;  Texas  &  P. 
IL  Co.  v.  Hall,  83  Tex.  675,  19  S.  W.  121. 

Otherwise  of  a  foreign  witness  who  could  not  be  .subpoenaed  because  be- 
yond the  jurisdiction,  but  whose  promise  was  properly  relied  upon. 
Cahill  V.  Hilton,  31  Hun,  114.  Even  though  he  be  a  coparty,  and  it 
is  shown  that  he  is  the  only  witness  to  the  facts  desired  to  be  proved. 
Johnson  v.  Mills,  31  Neb.  524,  48  N.  W.  266;  Johnson  v.  Peter,  48  N. 
W.  267,  sub.  nom.  MeCall  v.  Peter,  31  Neb.  528. 

But  Clouston  V.  Gray,  48  Kan.  31,  28  Pae.  983,  upholds  a  refusal  where 
witness  left  the  jurisdiction,  promising  to  return  for  the  trial,  when 
the  case  had  been  ready  for  trial  nearly  a  year,  and  he  did  not  appear 
to  be  the  sole  witness.  Where  expert  witnesses  had  had  promised  to 
attend  the  trial  on  short  notice,  but  were  not  present  owing  to  the 
imexpected  termination  of  a  previous  case,  the  party  desiring  them  was 
held  entitled  to  adjournment  on  payment  of  costs  of  trial.  Smith  v. 
Lidgerwood  Mfg.  Co.  60  App.  Div.  467,  69  N.  Y.  Supp.  975;  HejTnan 
v.  Singer,  51  Misc.  18,  99  N.  Y.  Supp.  942. 

5  Farmers'  &  Drovers'  Bank  v.  Williamson,  61  Mo.  259;  Missouri  P.  R.  Co. 
V.  Haynes,  1  Kan.  App.  586;  Clark  v.  Dekker,  43  Kan.  692,  23  Pac. 
956;  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375;  Wait  v.  Krewson,  5^ 
N.  J.  L.  71,  35  Atl.  742;  State  v.  Howe,  27  Or.  138,  44  Pac.  672; 
Foertsch  v.  Germuiller,  9  App.  D.  C.  351. 

So  in  a  Federal  court,  though  sitting  in  a  state  under  the  statutes  of 
which  it  is  not  discretionary,  since  the  mode  of  summoning  witnesses 
and  taking  testimony  in  Federal  courts  is  regulated  by  United  States 
statutes,  and  the  act  conforming  the  practice  in  Federal  courts  to  that 
of  the  state  courts  does  not  apply.  Texas  &  P.  E.  Co.  v.  Nelson,  2  U. 
S.  App.  213,  50  Fed.  Rep.  814,  1  C.  C.  A.  688. 

4  Norfolk  &  W.  R.  Co.  v.  Shotfc,  92  Va.   34,  22  S.  E.  811;  Hamilton  v. 
Moore,  94  Ga.  707,  19  S.  E.  993. 
Abbott,    Civ.   Jiir.   T.— 3. 
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]'hus,  refusal  is  no  abuse  of  discretion,  where  the  witness  is  present  and 
testifies  at  the  trial.  Imhoflf  v.  Eichards,  48  Neb.  590,  67  N.  W.  483 ; 
Hartford  F.  Ins.  Co.  v.  Corey,  53  Neb.  209,  73  N.  W.  674;  Life  Ins. 
Clearing  Co.  v.  Altschuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  Ti 
N.  W.  942.  Or  where  the  witness,  who  had  been  served  with  a  sub- 
pcena  dvces  tecum,  subsequently  appears  in  court  and  testifies,  and 
all  the  papers  and  records  he  is  required  to  bring  appear  in  the  rec- 
ords of  the  case  and  are  treated  as  though  duly  offered  in  evidence. 
Aldridge  v.  Eleriek,  1  Kan.  App.  306,  41  Pac.  199.  Or  where  his. 
deposition  had  been  taken  in  anticipation  of  his  removal  from  the 
State.     Goodell  v.  Gibbons,  91  Va.  608,  22  S.  B.  504. 

And  an  application  to  procure  a  witness  discovered  pending  the  trial  may 
be  refused  where  neither  party  nor  counsel  knows,  except  by  hearsay, 
that  he  can  testify  to  any  material  fact.  Central  R.  Co.  v.  Curtis, 
87  Ga.  416,  13  S.  E.  757. 

Otherwise  where  absent  and  material  witnesses  were  in  necessary  attend- 
ance upon  a  United  States  court,  and  sufficient  diligence  is  shown. 
Adams  v.  Grand  Island  &  W.  C.  R.  Co.  10  S.  Dak.  239,  72  N.  W.  577. 

Or  where  the  refusal  of  a  sufficient  application  was  based  on  an  errone- 
ous conception  of  the  law,  in  consequence  of  which  the  party  suffered 
serious  disadvantage.     Maynard  v.  Cleveland,  76  Ga.  52. 

But  withdrawing  an  answer  and  demurring  to  the  petition  after  a  refusal 
to  postpone  on  the  ground  of  absent  witnesses  waives  any  error  in 
the  refusal.     Day  v.  Mooney,  3  Okla.  608,  41  Pac.  142. 

5  Bedford  v.  Gartrell,  —  Miss.  — ,  36  So.  529. 

h.  Opportunity  to  take  deposition. — Nor  does  absence  of  a 
transient  witness  whom  the  applicant  had  adequate  opportunity 
to  examine  before  the  trial.* 

llde  V.  Gilbert,  62  111.  App.  524;  McKinsey  v.  McKee,  109  Ind.  209,  9  N. 
E.  771;  Campbell  v.  Blanke,  13  Kan.  62;  Holmes  v.  Corbin,  50  Minn. 
209,  52  N.  W.  531;  Harris  v.  Powell,  56  Mo.  App.  24;  Kansas  City,  \Y. 
&  N.  R.  Co.  V.  Conlee,  43  Neb.  121,  61  N.  W.  Ill;  McKay  v.  Marine 
Ins.  Co.  2  Cai.  384;  Swope  v.  Burnham,  6  Okla.  736,  52  Pac.  924; 
Smith  V.  Cunningham,  9  Phila.  96;  Western  U.  Teleg.  Co.  v.  Rosen- 
treter,  SO  Tex.  406,  16  S.  W.  25;  Galveston,  H.  &  S.  A.  E.  Co.  v.  Hen- 
ning,  —  Tex.  Civ.  App.  — ,  39  S.  W.  302,  affirmed  in  90  Tex.  656,  40 
S.  W.  392;  Wytheville  Ins.  &  Bkg.  Co.  v.  Teiger,  90  Va.  277,  18 
S.  E.  105;  Juch  v.  Hanna,  11  Wash.  676,  40  Pac.  341. 

Inconvenience  and  embarrassment  to  a  railroad  company  caused  by  being 
compelled  to  bring  to  the  trial  as  witnesses  its  train  masters  and 
train  despatchers  will  not  justify  a  continuance  where  their  testimony 
might  have  been  taken  by  deposition.  Hogan  v.  Missouri,  K.  &  T.  E. 
Co.  88  Tex.  679,  32  S.  W.  1035. 
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And  a  third  application  is  properly  refused  when  made  on  account  of  the 
absence  of  a  witness  who  was  also  absent  at  the  preceding  term,  and 
in  the  meantime  no  diligence  \vas  used  to  secure  his  evidence.  Ft. 
Worth  &  D.  C.  E.  Co.  v.  Kennedy,  12  Tex.  Civ.  App.  654,  35  S.  W.  335. 

The  sufficiency  of  the  excuse  for  failure  to  obtain  the  deposi- 
tion of  a  nonresident  witness  before  the  trial,  and  the  degree  of 
diligence  exercised  in  that  respect,  are  questions  for  the  trial 
court.* 

1  Allen  V.  Brown,  72  Minn.  459,  75  N.  W.  385.  A  party  requesting  a  con- 
tinuance for  the  purpose  of  taking  a  deposition  should  show  diligence, 
and  is  not  entitled  to  a,  continuance,  if  opportunities  to  procure  evi- 
dence have  been  neglected.  Nickell  v.  Citizens'  Bank,  22  Ky.  I>.  Rep. 
1552,  CO  S.  W.  925. 

But  where,  after  plaintiff  had  introduced  his  evidence,  the  defendant  asked 
an  adjournment  until  the  arrival  of  a  deposition,  it  appearing  that 
he  was  not  negligent,  it  was  held  error  to  refuse  his  request  for  a 
temporary  adjournment.  Sun  Ins.  Office  v.  Stcger,  129  Ky.  808,  112 
S.  W.  922. 

c.  Ahsence  of  foreign  witness. — Absence  of  a  foreign  witness 
is  ground  for  postponement  if  there  were  circumstances  justify- 
ing the  reliance  of  the  applicant  on  his  voluntary  attendance.* 
Otherwise  not.* 

1  Cahill  V.  Hilton,  31  Hun,  114    (error  to  refuse)  ;   Mowat  v.  Brown,  17 

Fed.  Rep.  718 ;  Brown  v.  State,  65  Ga.  332. 

2  Campbell  v.  Blanke,  13  Kan.  62,  and  Gill  v.  Buckingham,  7  Kan.  App. 

227,  52  Pac.  897  (witness  residing  in  another  county).  See  also 
Drumin-Flato  Commission  Co.  v.  Byers,  7  Kan.  App.  812,  53  Pac. 
1131;  Rome  R.  Co.  v.  Barnett,  94  Ga.  446,  20  S.  E.  355. 
As  where  the  witness  is  applicant's  servant  and  the  court  has  no  power 
to  compel  his  attendance  because  of  his  nonresidence.  Fire  Asso.  of 
Phila.  V.  Hogwood,  82  Va.  342. 

The  mere  fact  of  nonresidence  oi  an  absent  witness,  however, 
will  not  justify  the  assumption  that  ordinary  diligence  coiild 
not  have  secured  the  testimony,  but  the  applicant  must  show 
that,  in  the  exercise  of  due  diligence,  he  was  unable  to  do  so.* 

1  Benoit  v.  Revoir,  8  N.  Dak.  226,  77  N.  W.  605. 

And  that  the  applicant  was  induced  (it  not  being  stated  by  whom)  to 
believe  that  the  witness  would  return  to  the  county  in  which  the  ac- 
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tion  was  pending  in  time  to  finish  a  deposition  already  begun  will  not 
excuse  the  applicant's  failure  to  take  his  deposition  in  the  county 
in  which  the  witness  lived, — especially  where  he  knew  that  a  speedy 
trial  would  be  insisted  upon:  Lciper  v.  Earthman,  —  Tenn.  Ch.  — . 
46  S.  W.  321. 

Otherwise,  where  the  witness  is  sick  at  the  time  of  trial  and  there  has 
been  no  laches  in  taking  her  deposition.  Crittenden  v.  Coleman,  74 
Ga.  803. 

Or  where  the  importance  of  the  witness  was  ascertained  too  recently  be- 
fore trial  to  have  taken  his  deposition,  and  the  postponement  asked 
was  so  short  as  not  to  work  injury  to  the  adverse  party.  Perkins  v. 
Whitney,  .34  N.  Y.  S.  R.  951,  12  X.  Y.  Supp.  184. 

d.  Opportunity  to  procure  witness. — Absence  of  witness  who 
unexpectedly  went  abroad,  so  tbat  there  was  no  opportunity  to 
subpoena  him,  is  ground  for  postponement.*  So  of  the  unex- 
pected death  of  a  subpoenaed  witness  too  shortly  before  the  trial 
to  allow  of  getting  other  evidence.^ 

1  Nixen  v.  Hallett,  2  Johns.  Gas.  21S. 

Or  where  he  left  the  state  after  the  case  was  placed  on  the  calendaj,  but 
before  the  calendar  was  published,  a  rule  of  court  requiring  subpcena- 
ing  of  witnesses  as  soon  aa  the  calendar  is  published  and  announced 
by  the  court.     Miller  v.  Hickman,  1  Penn.    (Del.)    263,  40  Atl.   192. 

Otherwise,  where  witness,  before  leaving,  told  applicant  of  his  intention 
to  leave,  and  that  another  could  give  the  desired  evidence,  although 
the  latter  fails  to  testify  as  expected.  San  Antonio  Street  K.  Co.  v. 
Renken,  15  Tex.  Civ.  App.  229,  38  S.  W.  829. 

2  Long  V.  McDonald,  39  Ga.  186  (judgment  reversed  for  refusing  postpone- 

ment). 

19.  For  absence  of  documentary  evidence. 

i^or  does  absence  of  documentary  evidence  which  the  appli- 
cant has  omitted  to  procure,  though  he  has  had  ample  time  and 
opportunity,*  or  which  in  substance  is  supplied  by  other  evi- 
dence admitted,"  entitle  to  a  postponement.  Otherwise,  of  the 
absence  of  documentary  evidence,  the  existence  of  which  was  too 
recently  discovered  to  enable  the  party  to  have  produced  it.' 

1  Emmons  v.  Pidcock,  93  Va.  146,  24  Sv  E.  905 ;  Huttig  Sash  k  Door  Co.  v. 
Montgomery,  57  Mo.  App.  91;  Pierie  v.  Berg,  7  S.  D.  578,  64  N.  W. 
1130;  Brackett  v.  Carrico,  18  Ky.  L.  Rep.  874,  38  S.  W.  694;  Morrison 
V.  Morrison,  102  Ga.  170,  29  S.  E.  125;  Stewart  v.  Sutherland,  93  Cal. 
270,  28  Pac.  947. 
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Otherwise,  of  necessary  evidence  whose  noiiproduction  is  due  wliolly  to 
causes  not  chargeable  to  the  applicant;  as,  failure  of  a  surveyor  to 
report  his  survey  of  the  land  in  suit,  as  ordered  by  the  court,  thougli 
at  the  adverse  party's  request.  Green  v.  Culver,  19  Ky.  L.  Rep.  180, 
39  S.  W.  420.  So,  even  though  the  failure  is  due  to  the  applicant's 
refusal  to  advance  money  to  pay  for  the  survey,  whore  he  expresses 
his  willingness  to  pay  if  so  ordered  by  the  court.  Scharaberg  v. 
Leslie,  19  Ky.  L.  Rep.  599,  41  S.  W.  205. 

2  Prior  \-.  North  Texas  Nat.  Bank,  —  Tex.  Civ.  App.  — ,  29  .S.  W.  84. 

aCahill  v.  Dawson,  1  Fost.  &  F.  291;  Higginson  v.  Bank  of  England,  1 
Fost.  &  F.  450. 

Othei^wise,  where  with  the  slightest  diligence  the  evidence  might  have 
been  procured.     Slorrison  \.  Morrison,  102  Ga.  170,  2!)  S.  E.  125. 

20.  Seeking  discovery  and  production  of  papers. 

A  party  who,  by  interrogatories  filed  and  commission  at- 
tached, on  proper  notice,  seeks  discovery  from  an  adversary, 
which  is  material  and  within  the  terms  of  the  statute,  is  entitled 
to  a  postponement  on  failure  of  his  adversary  to  answer  the  in- 
terrogatories.^ So,  too,  on  notice  to  produce  papers,  the  court 
may,  on  holding  it  bad  in  part  as  being  too  vague  in  description, 
give  time  to  answer  the  part  held  good.*  But  a  trial  should  not 
be  delayed  for  a  party  demanding  the  production  of  papers  who 
has  been  negligent  in  making  the  demand,  and  offers  no  satis- 
factory excuse  therefor,  though  it  could  lawfully  have  been  made 
earlier.^ 

1  Brown  v.  Mercer,  82  Ga.  550,  9  S.  E.  471. 

8  Parish  v.  Weed  Sewing  Mach.  Co.  79  Ga.  682,  7  S.  E.  138. 

SBarth  v.  Green,  78  Tex.  078,  15  S.  W.  112. 

21.  Diligence  in  procuring  evidence. 

a.  Generally. — There  is  no  fixed  standard  of  diligence.  It 
depends  upon  the  usual  course  of  procedure  and  course  of  busi- 
ness, the  situation  or  location  of  the  absent  witness  and  the  facil- 
ities which  may  be  employed  to  procure  his  attendance,  and  all 
the  facts  and  circumstances  of  the  case.*  Generally,  however, 
whether  at  common  law  or  under  the  statutes,  the  applicant  must 
show  that,  although  diligent,  he  has  been  unable  to  learn  of  the 
witness  and  his  materiality,^  or  his  whereabouts,^  but  that  if 
given  time  they  can  be  discovered ;  *  that  he  has  been  imable  to 
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secure  the  attendance  of  the  witness ;  *  that  the  witness's  absence 
is  not  of  his  procurement,  or  with  his  consent  or  connivance, 
directly  or  indirectly ;  ®  and  that  vexation  or  delay  is  not  the  pur- 
pose of  the  application.'' 

1  Davis  &  K.  Bldg.  &  Mfg.  Co.  v.  Riverside  Butter  &  Cheese  Co.  84  Wis. 

262,  54  N.  \V.  108. 
The  acts  constituting  the  alleged  diligence  must  be  proved  by  one  having 

personal  knowledge  thereof.     Nix  v.  Pope,  —  Tex.  Civ.  App.  — ,  37 

S.  W.  617. 
But  the  oral  statement  of  counsel  that  two  witnesses,  not  named,  were 

sick,  is  insufficient,  no  claim  being  made  that  they  were  material,  and 

no  legal  proof  of  either  fact  presented  on  which  the  court  could  act. 

Spangehl  v.  Spangehl,  39  App.  Div.  5,  57  N.  Y.  Supp.  7. 
For  illustrative  eases  on  the  question  of  diligence,  see  also:   Chambers  v. 

Modern  Woodmen,  18  S.  D.  173,  99  N.  W.  1107;  Hart  v.  Green,  16 

Colo.  App.  70,  65  Pac.  344;  Illinois  C.  R.  Co.  v.  Belt,  29  Ky.  L.  Rep. 

421,  93  S.  W.  601;  Hosman  v.  Kinneally,  43  Misc.  76,  86  N.  Y.  Supp. 

263;  Lichliter  v.  Russell,  89  111.  App.  62;   Corporation  of  Members  of 

Church  of  Jesus  Christ  of  L.  D.  S.  v.  Watson,  30  Utah,  126,  83  Pac. 

731;   Murphy  v.  Hood,   12  Okla.  593;   St.  Louis  Stave  &  Lumber  Co. 

V.  United  States,  100  C.  C.  A.  640,  177  Fed.  178;  Patton  &  G.  Co.  v. 

Shreve,  134  111.  App.  271;  El  Dorado  &  B.  R.  Co.  v.  Knox,  90  Ark.  1, 

134  Am.  St.  Rep.  17,  117  S.  W.  779;   Rankin  v.  Caldwell,  15  IdaJio, 

025,  09  Pac.  103;   Spear  Min.  Co.  v.  T.  J.  Shinn  &  Co.  93  Ark.  346. 

124  S.  W.   1045;    Gillman  v.  Media,  M.  A.  &  C.  Electric  E.   Co.  224 

Pa.  267,  73  Atl.  342;  International  &  G.  N.  R.  Co.  v.  Biles,  —  Tex. 

Civ.  App.  — ,  120  S.  W.  952;  Western  U.  Teleg.  Co.  v.  Woodard,  84 

Ark.  323,  105  S.  W.  579,  13  A.  &  E.  Ann.  Cas.  354;  Armour  &  Co. 

V.  Kollmeyer,   10  L.R.A.  (N.S.)    1110,  88  C.  C.  A  242,   161   Fed.  78; 

Western  U.  Teleg.  Co.   v.  Johnsey,  49  Tex.  Civ.  App.  487,  109  S.  W. 

251;    Slayden-Kirksey   Woolen    Mills   v.    Picker,    130   111.   App.   355; 

Louisville  Cooperage  Co.  v.  Farmer,  33  Ky.  L.  Rep.  180,  109  S.  W. 

893. 

2  Simmons  v.  Louisville  &  N.  R.  Co.  13  Ky.  L.  Rep.  941,  18  S.  W.  1024; 
Richmond  &  M.  R.  Co.  v.  Humphreys,  90  Va.  425,  18  S.  E.  901. 

s  Hogan  v.  Missouri,  K.  &  T.  R.  Co.  88  lex.  679,  32  S.  W.  1035. 

And  of  whom,  when,  where,  and  how  inquiries  in  regard  to  procuring  thi> 
testimony  were  made.  Clouston  v.  Gray,  48  Kan.  31,  28  Pac.  983. 
And  for  illustrations  of  insufficient  showing,  see:  Schultz  v.  Moon,  33 
Mo.  App.  329;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Fleetwood,  90  Ga,  23, 
15  S.  E.  778;  Moffitt  v.  Chicago  Chronicle  Co.  107  Iowa,  407,  78  N. 
W.  45;  Watson  v.  Blymer  Mfg.  Co.  66  Tex.  558,  2  S.  W.  353;  Tomp- 
kins V.  Montgomery,  123  Cal.  219,  55  Pac.  997. 

4  Heitschmidt  v.  McAlpine,  59  111.  App.  231. 
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s  Jones  V.  Rome  Grocery  Co.  99  Ga.  103,  24  S.  E.  059;  Cerealin  Mfg.  Co.  v. 

Bickford,  129  Ind.  236,  28  N.  E.  54.5;  Hunt  v.  Listenberger,  14  Ind. 

App.  320,  320,  42  N.  E.  240,  904;   Texas  &  1^  R.  Co.  v.  Snyder,  — 

Tex.  — ,  18  S.  W.  539;  Ketchum  v.  Breed,  66  Wis.  85,  26  N.  W.  271. 
And  the  fact  that  subpoenas  were  \ssued  at  the  instance  of  a  coparty  who 

filed  no  answer  will  not  avail  an  applicant  who  is  himself  negligent. 

Willis  V.  Sanger  Bros.  15  Tex.  Civ.  App.  655,  40  S.  W.  229.    For  other 

cases,  see  supra,  §  18  and  notes  thereto. 
« Bates  V.  Messer,  76  Ga.  696;   Eunnals  v.  Aycock,  78  Ga.  553,  3   S.  E. 

057;  Lamar  v.  McDaniel,  78  Ga.  547,  3  S.  E.  409;  Boggess  v.  Lowrey, 

78  Ga.  353,  3  S.  E.  771;  North  Chicago  City  R.  Co.  v.  Gastka,  128  111. 

013,  4  L.E.A.  481,  21  N.  E.  522.     Compare,  Blasland-Parcels-Jordon 

Shoe  Co.  v.  Hicks,  70  Mo.  App.  301. 
7  This  is  generally  a  statutory  provision,  and  a  statement  in  the  affidavit 

following  the  language  of  the  statute  is  generally  sufficient.     See  the 

various  codes  and  statutes.     And  see  Lamar  v.  McDaniels,   78   Ga. 

547,  3  S.  E.  409. 

b.  Under  statutes. — In  those  jurisdictions,  however,  in  which 
there  are  statutory  provisions  or  rules  of  court  the  sufficiency  of 
diligence  shown  is  to  be  tested  only  by  strict  compliance  with 
those  statutes  or  rules  ;^  and  ordinarily  an  applicant  who,  in 
good  faith,  has  complied  with  those  statutory  requirements,  and 
shows  due  diligence  used,  in  the  manner  required  by  statute,  is 
entitled  to  continuance  as  matter  of  right,*  or  at  least  to  a  tem- 
porary suspension  of  the  trial  for  a  sufficient  time  to  bring  in  a 
disobedient  witness.'  But  the  application  should  be  made  in 
apt  time.*  And  an  application  not  purporting  to  state  a  case  of 
right  to  continuance  under  the  statute  is  addressed  to  the  discre- 
tion of  the  court.' 

1  Mullaly  V.  Springer  Lithographing  Co.  —  Tex.  Civ.  App.  — ,  29  S.  W. 
107.  And  see  Simon  v.  Sheridan  &  S.  Co.  21  Misc.  489,  47  N.  Y. 
Supp.  647. 

It  is  not  enough  under  the  Texas  statute  to  state  that  diligence  was 
used  to  procure  the  evidence,  but  it  must  also  be  stated  that  due  or 
sufficient  diligence  was  used.  Crawford  v.  Saunders,  —  Tex.  Civ. 
App.  — ,    29  S.  W.  102,  and  authorities  cited. 

But  an  honest  mistake  in  summoning  the  wrong  person  as  a  witness, 
which  is  not  discovered  until  the  night  before  the  trial,  entitles  to  a, 
continuance,  if  the  witness  is  a  material  one.  Myers  v.  Trice,  86  Va. 
835,  H  S.  E.  428. 

Aa  to  necessity  of  tendering  witness's  fees  in  order  to  procure  a  continu- 
ance for  absence  of  the  witness,  see  Texas  &  P.  R.  Co.  v.  Hall,  83  Tas^ 
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678,  19  S.  W.  ]2];  Dillingham  v.  Ellis,  86  Tex.  447,  25  S.  W.  618. 
And  see  Doll  v.  Mundine,  7  Tex.  Civ.  App.  96,  26  S.  W.  87. 

8  Re  White,  45  La.  Ann.  632,  32  So.  758;  Nichols  v.  Headley  Grocer  Co. 
66  Mo.  App.  321;  Kelly  v.  Weir,  19  Misc.  366,  43  N.  Y.  Supp.  497; 
Smyth  V.  Wilmington  City  E.  Co.  1  Penn.  (Del.)  218,  40  Atl.  189: 
Dillingham  v.  Chapman,  —  Tex.  Civ.  App.  — ,  30  S.  W.  677 ;  Texas  & 
P.  K.  Co.  V.  Yates,  —  Tex.  Civ.  App.  — ,  33  S.  W.  291 ;  Cleveland  v. 
Colo.  65  Tex.  402;  Missouri  P.  R.  Co.  v.  Haynes,  1  Kan.  App.  592; 
Reid  V  Farmers'  &  Shippers'  Tobacco  Warehouse,  19  Ky.  L.  Eep. 
1939,  44  S.  W.  124;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mitchell,  18  Tex.  Civ. 
App.  380,  45  S.  W.  819;  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Riverside 
Butter  &  Cheese  Co.  84  Wis.  262,  54  N.  W.  506;  Beatrice  Sewer  Pip*; 
Co.  V.  Erwin,  30  Neb.  86,  46  N.  W.  279. 

So,  vphere  a  vitally  important  witness  absented  himself  without  the  ap- 
plicant's knowledge  or  consent  and  before  he  could  be  called,  after  he 
had  been  brought  into  court  by  process.  Blasland-Parcels-Jordon 
Shoo  Co.  V.  Hicks,  70  Mo.  App.  301.  But  North  Chicago  City  R.  Co. 
V.  Gastka,  128  111.  613,  4  L.E.A.  481,  21  N.  E.  522,  holds  otherwise 
unless  there  is  affirmative  proof  tliat  the  disappearance  was  not  with 
the  applicant's  consent. 

A  postponement  granted  to  one  of  two  joint  defendants,  whose  answers  are 
separate  and  distinct  and  are  based  on  grounds  not  common,  is  not  a 
second  application  as  against  the  other,  so  as  to  preclude  his  ob- 
taining a  postponement  on  an  application  complying  in  every  partic- 
ular with  the  Texas  statute  governing  first  applications.  Ft.  Worth 
&  N.  O.  R.  Co.  V.  Enos,  15  Tex.  Civ.  App.  673,  39  S.  W.  1095. 

Til  at  a  continuance,  liowever,  will  work  a  change  of  venue  should  not  b*- 
considered,  where  the  applicant  shows  reasonable  diligence.  Gonring 
V.  Chicago,  M.  &  St.  P.  R.  Co.  78  Wis.  16,  47  N.  W.  18. 

3  Thus,  where  it  is  shown  that  the  sheriff  can  and  did  procure  her  at- 

tendance within  the  time  asked.  Blasland-Parcels-Jordon  Shoe  Co.  v. 
Hicks,  70  Mo.  App.  301. 

Although  the  attachments  for  the  witness  are  not  actually  issued  until 
the  adjournment  is  decided  upon.  Fish's  Eddy  Chemical  Co.  v.  Stev- 
ens, 92  Hun,  179,  36  K.  Y.  Supp.  397. 

Otherwise,  where  the  attempt  to  bring  in  the  witness  would  be  idle,  be- 
cause he  is  beyond  the  reach  of  process.  Fidelity  &  C.  Co.  v.  Johnson, 
72  Miss.  333,  30  L.R.A.  206,  17  So.  2.  And  u.  continuance  will  not  be 
granted  to  enable  a  party  by  contempt  proceedings  in  another  state  to 
compel  a  contumacious  witness  to  testify  by  deposition,  as  there  is  no 
presumption  that  by  refusing  to  answer  he  is  guilty  of  contempt  of 
court  of  that  state.     Stratton  v.  Dole,  45  Neb.  472,  63  N.  W.  875. 

4  Walbridge  v.  J.  Dewing  Publishing  Co.  53  N.  Y.  S.  R.  935,  24  N.  Y.  Supp, 

602. 
And  except,  perhaps  in  cases  of  surprise,  etc.,  if  not  so  made  it  is  properly 
denied  by  the  court  in  tho  exercise  of  its  sound  discretion.    Re  Becker, 
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3  Pa.  Dist.  R.  513,  34  W.  N.  C.  576.     See  also  Butler  v.  Farley,  9» 

Ga.  631,  25  S.  E.  853. 
6  St.  Louis  &  S.  F.  R.  Co.  v.  Woolum,  84  Tex.  570,  19  S.  W.  782. 
So,  of  a  second  application  not  showing  diligence  as  required  by  statute. 

Rubrecht  v.  Powers,  1  Tex.  Civ.  App.  282,  21  S.  W.  318. 
Or  of  an  application  which  is  neither  the  first  nor  second  application,  or 

which,  if  cither,  fails  to  show  that  every  means  given  by  the  law  to 

procure  the  attendance  of  the  witness  was  used.     Texas  &  P.  R.  Co. 

V.  Hall,  S3  Tex.  675,  19  S.  W.  121. 
The  foregoing  rules  are  stated,  as  they  generally  occur,  with  reference  to- 

witnesses;  but  they  apply  with  equal  force,  of  course,  to  documentary 

evidence. 


22.  Materiality,  competency,  relevancy,  etc.,  of  evidence  sought. 
The  materiality  of  the  absent  evidence  must  be  established  by 
naming  the  witness  who  is  desired,^  by  stating  what  the  expected 
testimony  will  be,*  the  applicant's  belief  in  its  truth,*  and  that 
the  same  facts  cannot  be  proved  by  other  witnesses  within  call.* 
And  the  materiality  of  absent  documentary  evidence,  to  procure 
which  postponement  is  sought,  must  be  shown.' 

1  Life  Ins.  Clearing  Co.  v.  Altschuler,  53  Neb.  481,  73  X.  W.  942.     And  see 

the  various  statutory  provisions. 

2  People  ex  rel.  Cacheaux  v.  Hanson,  150  111.  122,  127,  36  N.  E.  998 ;  Lif» 

Ins.  Clearing  Co.  v.  Altschuler,  53  Neb.  481,  73  N.  W.  942 ;  Shaver  v. 
Southern  Oil  Co.  —  Tenn.  — ,  43  S.  W.  736;  Leiper  v.  Earthman,  — 
Tenn.  — ,  46  S.  W.  321 ;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298,  23 
S.  W.  34;  Merchant  v.  Bowyer,  3  Tex.  Civ.  App.  367,  22  S.  W.  763. 
So  that  the  adverse  party  may,  if  he  choose,  admit  the  facts  and  have 
the  case  proceed  to  trial.  Heise  v.  Pennsylvania  R.  Co.  11  Lane.  L. 
Rev.  31. 

So,  where  witness  is  said  to  be  in  possession  of  important  papers,  applicant 
must  state  what  the  papers  are,  and  what  his  expected  testimony  will 
be.     German  Ins.  Co.  v.  Penrod,  35  Neb.  273,  53  N.  W.  74. 

But  Belcher  v.  Skinner,  28  Neb.  91,  44  N.  W.  78,  and  Coombs  v.  Brenk- 
lander,  29  Neb.  586,  45  N.  W.  929,  hold  that  he  need  not  state  the  na- 
ture of  the  testimony  which  he  expects  to  procure. 

3  Rowland  v.  Shephard,  27  Neb.  49i,  43  N.  W.  344. 

*  Outcalt  V.  Johnson,  9  Colo.  App.  519,  49  Pac.  1058 ;  Rowland  v.  Shephard, 
27  Neb.  494,  43  N.  W.  344;  Hyde  v.  Territory,  8  Okla.  69,  56  Pac.  851 ; 
Taylor  v.  Nevada-California-Oregon  E.  Co.  26  Nev.  415,  69  Pac.  858. 

5  Owen  v.  Cibolo  Creek  Mill  &  Min.  Co.  —  Tex.  Civ.  App.  — ,  43  S.  W.  297. 
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But  a  postponement  cannot  be  had  because  of  the  absence  of 
«vidence  which,  if  offered,  would  be  excluded  as  incompetent*  or 
as  mere  hearsay,'  or  irrelevant,'  or  immaterial  *  or  cumulative," 
or  improbable,®  or  not  the  best  evidence  procurable.'  Not 
because  of  the  absence  of  a  witness  who  is  incompetent  to 
testify.* 

1  VVatkins  v.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404 ;  Dayton  Spice- 
Mills  V.  Sloan,  49  Keb.  622,  68  N.  W.  1040.  See  also  Mattfield  v.  Cot- 
ton, 19  Tex.  Civ.  App.  595,  47  S.  W.  549;  Threadgill  v.  Bickerstaff,  7 
Tex.  Civ.  App.  406,  26  S.  W.  739;  Wood  v.  Farmers'  Life  Asso.  121 
Iowa,  44,  95  N.  W.  226. 

So,  where  the  testimony  which  the  absent  witness  would  give  would  con- 
stitute no  defense.  Texas  &  P.  R.  Co.  v.  Turner,  —  Tex.  Civ.  App.  — , 
37  S.  W.  643. 

SLongnecker  v.  Shields,  1   Colo.   App.  264,  28  Pac.   659. 

•3  White  v.  Waco  Bldg.  Asso.  —  Tex.  Civ.  App.  — ,  31  S.  W.  58 ;  Biggar 
V.  Lister  —  Tex.  Civ.  App.  — ,  27  S.  W.  707 ;  Morrison  v.  Stauffer,  — 
Tex.  Civ.  App.  — ,  32  S.  W.  722;  Pacific  Exp.  Co.  v.  Lasker  Real  Estate 
Asso.  81  Tex.  81,  16  S.  W.  792. 

See  also  Crouch  v.  Johnson,  7  Tex.  Civ.  App.  435,  27  S.  W.  9. 

-is  testimony  that  defendant,  in  an  action  for  work  and  labor,  never  em- 
ployed plaintiil  at  all,  and  that  plaintiff  never  worked  for  defendant, 
where  defendant  merely  denies  the  indebtedness  without  denying  the 
services  alleged,  and  pleads  a  counterclaim.  Cohn  v.  Brownstone,  93 
Cal.  362,  28  Pac.  953. 

So,  also,  after  dismissal  of  the  only  issue  to  which  it  would  relate.  Herd 
V.  Herd,  71  Iowa,  497,  32  N.  W.  469. 

Simpson  v.  Simpson,  —  Cal.  — ,  41  Pac.  804;  Life  Ins.  Clearing  Co.  v.  Alt- 
schuler,  55  Neb.  341,  75  N.  W.  862,  53  Neb.  481,  73  N.  W.  942;  Shaver 
v.  Southern  Oil  Co.  —  Tenn.  — ,  43  S.  W.  736;  Scurry  v.  Fromer,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  461;  Kennedy  v.  Yoe,  —  Tex.  Civ.  App.  — , 
39  S.  W.  946;  Herman  v.  Gunter,  S3  Tex.  66,  18  S.  W.  428. 

■4  Keegan  v.  Donnelli.-,  11  Colo.  App.  31,  52  Pac.  292 ;  Nebraska  Land  &  Live 
Stock  Co.  V.  Burris,  10  S.  D.  430,  73  N.  W.  919;  Stringam  v.  Parker, 
159  111.  304,  42  N.  E.  794;  West  Chicago  Park  Comrs.  v.  Barber,  62  111. 
App.  108;  Kelly ville  Coal  Co.  v.  Strine,  117  111.  App.  115;  Freehold 
Bank  v.  Kennedy  &  W.  Co.  148  111.  App.  310;  School  Directors  v. 
Hentz,  57  111.  App.  648;  Bailey  v.  Kerr,  180  111.  412,  54  N.  E.  165; 
Witowski  V.  Maisncr,  21  Misc.  487,  47  N.  Y.  Supp.  599;  Smokey  v. 
Johnson,  —  Miss.  — ,  4  So.  787;  Taylor  v.  Nevada-California-Oregon 
K.  Co.  26  Nev.  415,  69  Pac.  858. 

Or  because  not  essential  to  a  full  and  fair  understanding  of  the  facts  in 
the  case.  St.  Louis  Southwestern  R.  Co.  v.  Freedman,  18  Tex.  Civ. 
App.  553,  46  S.  W.  101. 
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Or  because  not  essentially  and  materially  different  from  that  of  the  ad- 
verse party.  Helfrich  Saw  &  Planing  Mill  Co.  v.  Everly,  17  Ky.  L. 
Rep.  795,  32  S.  W.  750. 

i  Missouri,  K.  &  T.  K.  Co.  v.  Wright,  19  Tex.  Civ.  App.  47,  47  S.  W.  5G; 
Outcalt  V.  Johnson,  9  Colo.  App.  519,  49  Pac.  1058;  Matthews  v. 
Missouri  P.  R.  Co.  142  Mo.  645,  44  S.  W.  802 ;  Scott  v.  Boyd,  101  Va. 
28,  42  S.  E.  918.  And  see  Robbins  v.  Ginnoehio,  —  Tex.  Civ.  App.  — . 
45  S.  W.  34. 

But  evidence  is  not  cumulative  within  this  rule  where  it  consists  of  facts 
bearing  on  the  issue  to  which  no  other  witnesses  testified,  although 
they  did  testify  to  other  facts  relating  to  the  same  issue.  Dillingham 
V.  Ellis,  86  Tex.  447,  25  S.  W.  618. 

Or  where  the  witness  present  is  an  interested  party  contradicted  by  an- 
other.   Maynard  v.  Cleveland,  76  Ga.  52. 

«  Nix  V.  Pope,  —  Tex.  Civ.  App.  — ,  37  S.  W.  617. 

"  Stewart  v.  Townsend,  41  Fed.  121. 

8  Thus,  of  a  convict.     Tillman  v.  Fletcher,  78  Tex.  675,  15  S.  W.  161. 

23.  Probability  of  securing  desired  evidence. 

And  the  probable  attendance  of  tbe  absent  witness,  or  pro- 
curement of  the  desired  evidence,  at  the  proper  time,  must  be 
assured  M^ith  a  reasonable  degree  of  certainty.^ 

1  Smyth  V.  Wilmington  City  R.  Co.  1  Penn.  (Del.)  218,  40  Atl.  189;  Home 
F.  Ins.  Co.  V.  Galley,  43  Neb.  71,  61  N.  W.  84 ;  Rowland  v.  Shepherd, 
27  Neb.  494,  43  N.  W.  344;  Kelly  v.  Weir,  19  Misc.  366,  43  N.  Y. 
Supp.  497;  Campbell  v.  McCoy,  3  Tex.  Civ.  App.  298,  23  S.  W.  34; 
Western  U.  Teleg.  Co.  v.  Berdine,  2  Tex.  Civ.  App.  517,  21  S.  W.  982; 
Dunnington  v.  Syfers,  157  Ind.  458,  62  N.  E.  29;  Board  of  Internal 
Improvement  v.  Moore,  25  Ky.  L.  Rep.  15,  74  S.  W.  683;  Purse  v.  Pur- 
cell,  43  Colo.  50,  95  Pac.  291. 

But  the  court  is  not  bound  to  grant  a  continuance  where  it  is  conjectural 
whether  the  absent  witnesses  are  living,  or,  if  so,  where  they  reside, 
or  when,  if  at  all,  their  evidence  can  be  procured.  Lowenstein  v.  Greve, 
50  Minn.  383,  52  N.  W.  964. 

Or  where  the  witness  has  no  home,  relatives,  business,  or  ties  in  the  state, 
has  not  been  seen  for  months,  nothing  is  known  of  his  whereabouts, 
and  there  is  no  ground  for  believing  his  attendance  could  be  secured 
at  a  subsequent  time.     Carberry  v.  Worrell,  68  Miss.  573,  9  So.  290. 

Or  where  the  expected  attendance  was  merely  surmised  and  the  desired 
evidence  was  in  substance  supplied  by  other  witnesses.  Hill  v.  Smith, 
6  Tex.  Civ.  App.  312,  25  S.  W.  1079.  See  also  Post  v.  State,  14  Ind. 
App.  452,  42  N.  E.  1]20. 

And  so  of  A  second  adjournment  to  recall  a  witness  who  has  left  the  state, 
wliere  no   time   is   shown   when  his   attendance   can  reasonably  be  ex- 


44  CIVIL    TEIAL    BRIEF. 

peoted.  Borley  v.  Wheeler  &  W.  Mfg.  Co.  34  X.  Y.  S.  R.  987,  12  N.  Y. 
Supp.  45. 
Aad  a  postponement  asked  because  of  a  trial  amendment,  after  an  offer  to 
adjourn  over  two  days  is  declined,  is  properly  refused,  in  the  absence 
of  a  showing  that  the  evidence  cannot  be  procured  in  the  time  offered. 
Clough  V.  Bennett,  99  Iowa,  69,  68  N.  W.  578. 

24.  Affidavit  required  to  support  application. 

a.  Necessity  of. — Upon  an  application  to  postpone  a  trial  the 
court  may  require  that  the  facts  stated  as  the  ground  of  the 
application  be  presented  by  affidavit.^ 

1  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  382;  (a  well-considered 
case,  where  it  is  said  that  the  party  may  require  it)  ;  Tribune  Asso. 
V.  Smith,  8  Jones  &  S.  251;  Thompson  v.  Mississippi  Ins.  Co.  2  La. 
228,  22  Am.  Dec.  129.  And  such  affidavit  is  generally  required  by  tlie 
statutes  of  the  various  states  governing  postponements.  Cozzens  v. 
Chicago  Hydraulic-Press  Brick  Co.  166  111.  213,  46  N.  B.  788;  Mc- 
Grath  v.  Tallent,  7  Utah,  256,  26  Pac.  574;  Scullen  v.  George,  65 
Mich.  215,  31  N.  W.  841;  Bronson  v.  Vaughan,  44  W.  Va.  406,  2!i 
S.  E.  1022;  Ledbetter  v.  McWilliams,  90  Ga.  43,  15  S.  E.  634;  Cassem 
V.  Galvin,  158  111.  30,  41  N.  E.  1087;  Diebold  Safe  &  Lock  Co.  v. 
Holt,  4  Okla.  479,  46  Pac.  512;  Texas  &  N.  0.  R.  Co.  v.  Goldberg,  68 
Tax.  685,  5  S.  W.  824.    See  also  statutes  of  various  other  states. 

But  merely  offering  to  file  the  statutory  affidavit  without  actually  doing 
so  is  insufficient.  Ryan  v.  People,  165  111.  143,  46  N.  E.  206,  affirming 
62  111.  App.  355. 

But  oral  statements,  if  not  objected  to,  are  of  equivalent  effect.  Tribune 
Asso.  V.  Smith,  8  Jones  &  S.  251 ;  Thompson  v.  Mississippi  Ins.  Co.  2 
La.  228,  22  Am.  Dec.  129. 

They  must,  however,  be  made  under  oath.  Mackin  v.  Cody,  08  111.  App, 
108. 

Although  granting  a  continuance  by  a  justice  without  affidavit  or  other 
legal  evidence  than  counseFs  mere  oral  statement  showing  the  neces- 
sity therefor  is  error,  it  will  not  authorize  the  issuance  of  mandamus 
to  compel  dismissal  of  the  action.  Whaley  v.  King,  92  Cal.  41!  1.  2S 
Pac.  579. 


h.  Sufficiency  of. — A  motion  for  leave  to  file  a  supplemental 
affidavit  to  supply  insufficiency  in  the  original  is  properly  re- 
fused in  the  discretion  of  the  court.  ^  But  an  affidavit  good 
when  filed  should  not  be  deemed  bad  because  the  court  has  not 
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acted  on  it  for   soxeral   days   and  the   conditions  may  have 
changed.* 

1  Mackin  v.  Delles,  08  111.  App.  101. 

2  Hanigan  v.  Turner,  .53  111.  App.  292. 

'■.  Who  to  make. — An  affidavit  by  the  party  may  be  required, 
unless  sufficient  reason  for  accepting  the  affidavit  of  another 
person  appears.*  Refusing  to  accept  the  attorney's  affidavit 
when  inability  of  the  party  to  make  it  is  shown  is  error.^ 

1  nius,  an  affidavit  not  sworn  to  by  the  applicant  or  bis  authorized  agent 
is  insufficient  under  the  Illinois  practice  act.  School  Directors  v. 
Hentz,  57  111.  App.  648. 

The  court  will  not  receive  the  affidavit  of  the  attorney's  clerk  unless  it 
state  that  he  has  the  management  of  the  cause  and  is  particularly  ac- 
quainted with  the  circumstances.     Sullivan  v.  Magill,  1  H.  Bl.  637. 

s  Lockhart  v.  Wolf,  82  111.  37  (judgment  reversed  for  this  error).  See 
also  Light  v.  Richardson,  —  Cal.  — ,  31  Pac.  1123;  Garfield  Nat.  Bank 
V.  Ck.lwen,  28  N.  Y.  S.  R.  723,  8  N.  Y.  Supp.  380. 

And  Doll  V.  Mundine,  84  Tex.  315,  19  S.  W.  394,  holds  it  error  to  refuse  to 
accept  counsel's  affidavit  averring  absence  of  witnesses,  materiality  of 
their  evidence,  and  diligence  used  to  procure  their  attendance,  because 
those  facts  are  of  such  character  that  they  may  be  as  well  known  to 
counsel  as  to  client. 

Otherwise,  where  the  inability  is  not  shown,  and  especially  where  the 
party  in  whose  behalf  the  affidavit  was  made  was  a  mere  nominal 
party,  and  it  is  not  shown  that  affiant  had  u.  better  knowledge  of  the 
desired  evidence  than  cither  the  nominal  or  real  party.  Clouston  v. 
Gray,  48  Kan.  31,  28  Pac.  983. 

d.  Contents  of  affidavit. — An  affidavit  to  support  an  appli- 
cation to  postpone,  on  account  of  absence  of  evidence,*  must  be 
to:  (1)  The  merits;*  (2)  the  materiality  of  the  desired 
evidence;'  (3) facts  showing  due  diligence  already  exercised 
in  the  endeavor  to  procure  it;*  and  (4)  assurance  of  probable 
presence  of  the  evidence  at  the  time  proposed.' 

1  This  rule  is  generally  stated,  as  it  generally  occurs,  as  relating  to  wit- 
nesses; but  it  applies  to  documents  also.  See  Felton  v.  Moffett,  29 
Neb.  582,  45  N.  W.  930.  And  see  cases  cited  infra,  this  and  next 
succeeding  section. 

»  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  383;  Hill  v.  Prosser,  3 
Dowl.  P.  f.  704.      (Oath   to  merits   not  required  in  England). 
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Thus,  an  affidavit  stating  that  the  applicant  has  fully  and  fairly  stated 
the  case  to  his  counsel  sufficiently  states  that  fact  within  a  rule  of 
court.     Sutton  v.  Wegner,  72  Wis.  294,  39  N.  W.  775. 

8  Kern  Valley  Bank  v.  Chester,  55  Cal.  49;  Green  t.  King,  17  Fla.  452; 
Ilefling  V.  Van  Zandt,  182  111.  162,  44  N.  E.  424;  McClurg  v.  Ingle- 
heart,  17  Ky.  L.  Eep.  913,  33  S.  W.  80;  Brooklyn  Oil  Works  v.  Brown, 
7  Abb.  Pr.  N.  S.  382;  People  v.  Vermilyea,  7  Cow.  369,  384;  Farmers 
&  M.  Bank  v.  Berehard,  32  Neb.  785,  49  N.  W.  762;  Stone  v.  Chicago. 
M.  &  St.  P.  E.  Co.  3  S.  D.  330,  53  N.  W.  189. 

Even  though  the  evidence  is  to  meet  issues  raised  by  trial  amendment. 
Storch  v.  McCain,  85  Cal.  304,  24  Pac.  639. 

And  in  causes  in  which  there  are  no  pleadings  the  affidavit  must  show 
the  materiality  to  issues  that  will  arise  on  trial.  Hewes  v.  Andrews, 
12  Colo.  161,  20  Pae.  338;  Dawson  v.  Coston,  18  Colo.  493,  33  Pac.  189. 

The  affidavit  should  state,  not  mere  conclusions,  but  facts,  in  the  same 
manner  as  sucli  facts  are  usually  stated  in  a  deposition.  Willard  v. 
Petitt,  54  111.  App.  257,  affirmed,  153  111.  663,  39  N.  E.  991;  Cloustoii 
V.  Gray,  48  Kan.  31,  28  Pac.  983.  See  also  Willis  v.  Sanger  Bros.  15 
Tex.  Civ.  App.  655,  40  S.  W.  229;  Deemer  v.  Falkenburg,  4  N.  M.  149, 
12  Pac.  717;  Evans  v.  Harden,  154  111.  443,  40  N.  E.  446. 

And  so  definitely  and  certainly  that  the  adverse  party  may,  if  he  desire, 
admit  that  the  witness  would  so  testify  if  present.  liagar  v.  Wikoff,  2 
Okla,  580,  39  Pac.  281. 

In  Nebraska,  the  affidavit  may  be  substantially  in  the  words  of  the  stat- 
ute; and  it  is  unnecessary  to  state  the  purport  of  the  testimony 
which  the  applicant  expects  to  procure.  Belcher  v.  Skinner,  28  Neb. 
91,  44  N.  W.  78.  But  an  affidavit  stating  that  the  deposition,  the  loss 
of  which  is  the  basis  of  the  application,  "was  the  same  as  and  fully 
supported  the  allegations  of  the  answer,"  without  setting  out  at  least 
the  substance  of  the  testimony,  is  insufficient.  Felton  v.  Moffett,  29 
Neb,  582,  45  N.  W.  930. 

Otherwise  in  California,  in  a  case  sought  to  be  postponed  for  absence  of  a 
party  claimed  to  be  »  material  witness.  .Jaffe  v.  Lilienthal,  101  Cal. 
175,  35  Pac.  636. 

Omission  to  name  the  ic-itness  held  no  objection  in  Smith  v.  Dobson,  2 
Dowl.  &  R.  420.     And  see  Brown  v.  Murray,  4  Dovvl.  &  R.  832. 

The  contrary  rule,  however,  prevails  in  the  United  States.  Keith  \ . 
Knoche,  43  111.  App.  161;  McClurg  v.  Igleheart,  17  Ky.  L.  Rep.  91:;. 
33  S.  W.  80;  Life  Ins.  Clearing  Co.  v.  Altschuler,  53  Neb.  481,  73  N. 
W.  942,  affirmed  on  rehearing  in  55  Neb.  341,  75  N.  W.  862. 

4  Kern  Valley  Bank  v.  Chester,  55  Cal.  49;  Green  v.  King,  17  Fla.  4.52; 
Wolcott  V.  Mack,  53  Ind.  269;  Ilett  v.  Collins,  102  111.  402;  Sprague 
v.  Heaps,  7  111.  App.  447;  Anheuser-Busch  Brewing  Asso.  v.  Hut- 
maoher,  127  111.  652,  4  L.R.A.  57.5,  21  N.  E.  626;  McClurg  v.  Iglehart, 
17  Ky.  L.  Rep.  913,  33  S.  W.  80;  Moon  v.  Heifer,  25  Kan.  139;  Ingalls 
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V.  Noble,  14  Neb.  272,  15  N.  W.  353;  Thomas  v.  McCormick,  1  N.  M. 
369;  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  N.  S.  382;  People  v. 
Vermilyea,  7  Cow.  369,  384;  Labbaite  v.  State,  6  Tex.  App.  257;  Hand- 
line  V.  State,  6  Tex.  App.  347;  Flournoy  v.  Marx,  33  Tex.  786  (hold- 
ing a  general  averment  of  due  diligence  not  enough)  ;  Hogan  v.  Mis- 
souri, K.  &  T.  R.  Co.  88  Tex.  679,  32  S.  W.  1035;  Falls  Land  &  Cat- 
tle Co.  V.  Chisholm,  71  Tex.  523,  9  S.  W.  479;  Stone  v.  Chicago,  M. 

6  St.  P.  R.  Co.  3  S.  D.  330,  53  N.  W.  1S9.  See  also  Ilex  v.  D'Eon, 
1  W.  Bl.  510,  3  Burr.  1513. 

It  is  not  enough  to  state  the  mere  legal  conclusion  that  diligence  had  been 
used.  Missouri  P.  R.  Co.  v.  Aiken,  71  Tex.  373,  9  S.  W.  437;  Singer 
Mfg.  Co.  V.  McAllister,  22  Neb.  359,  35  N.  W.  181;  Leiper  v.  Earth- 
man,  —  Tenn.  — ,  46  S.  W.  321 ;  Cohn  v.  Brownstone,  93  Cal.  362,  2S 
Pac.   953. 

Or  that  diligent  inquiries  were  made,  without  either  stating  how,  where,  or 
of  whom  they  were  made.  Kilmer  v.  St.  Louis,  Ft.  S.  &  W.  R.  Co. 
37  Kaji.  84,  14  Pac.  465;  Struthers  v.  Fuller,  45  Kan.  735,  26  Pac.  471. 

Or  when  the  witness  left,  and  whether  any  attempt  was  made  to  serve  a 
subpoena  or  to  take  his  deposition,  and  whether  further  inquiries  were 
made.  Haverstick  v.  State,  6  Ind.  App.  595,  32  N.  E.  785,  6  Ind.  App. 
598,  34  N.  E.  589. 

It  must  be  shown,  under  the  Texas  statute,  that  by  the  exercise  of  due 
diligence  the  witness's  deposition  could  not  have  been  taken,  nor  he 
have  been  present  in  person  to  testify.  Clrounds  v.  Ingram,  75  Tex- 
509,  12  S.  W.  1118;  Hogan  v.  Missouri,  K.  &  T.  R.  Co.  88  Tex.  679,  32 
S.  W.  1035. 

And  failure  to  make  the  statutory  oath  that  due  diligence  has  been  used 
to  procure  the  desired  evidence,  stating  the  diligence  used,  leaves  the 
matter  of  continuance  to  the  court's  sound  discretion.  St.  Louis  &  S. 
F.  R.  Co.  V.  Woolum,  84  Tex.  570,  19  S.  W.  782. 

In  Kentucky,  on  an  application  for  continuance  to  secure  the  attendance 
of  absent  witnesses,  the  alfidavit  should  show  that  applicant  has  the 
right  to  require  their  attendance  by  showing  that  they  reside  within  20 
miles  of  the  county  seat.  Cope  v.  Deaton,  19  Ky.  L.  Rep.  1197,  43  S 
W.  190. 

6  Sprague  v.  Heaps,  7  111.  App.  447 ;  Mantonya  v.  Huerter,  35  111.  App.  27 ; 
Lake  Erie  &  W.  R.  Co.  v.  Holderman,  56  111.  App.  144;  McClelland  v. 
Scroggin,  48  Neb.  141,  66  N.  W.  1123;  Brooklyn  Oil  Works  v.  Brown, 

7  Abb.  Pr.  N.  S.  382;  Brown  v.  Moran,  65  How.  Pr.  349;  Cabell  v. 
Holloway,  10  Tex.  Civ.  App.  307,  31  S.  W.  201 ;  Stone  v.  Chicago,  M. 
&  St.  P.  R.  Co.  3  S.  D.  330,  53  N.  W.  189. 


And  an  affidavit  to  support  an  application  to  postpone  on  ac- 
count of  the  absence  of  party  must  state  definitely  and  clearly 
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the  cause  of  tLe  alwcuce;  ^  but  uot  the  reason  why  his  presence 
is  necessary.^ 

1  McBride  v.  Stiadley,  103  Ind.  465,  2  N.  E.  358;  Colin  v.  Brownstone,  !i:i 

Cal.  362,  28  Pae.  953;  Davis  v.  Foreman,  —  Tex.  — ,  20  S.  W.  52. 
And  see  Bergevin  v.  Barnard,  72  111.  App.  47. 

2  Mathews  v.  Willougliby,  85  G.->.  289,  11  S.  10.  620   (holding  it  error  to  re- 

quire) . 

And  to  support  an  application  to  postpone  on  account  of  ab- 
sence of  counsel,  the  affidavit  should  show  diligence  on  counsel's 
part  in  learning  the  time  of  trial.'  And  in  Illinois,  it  must 
state  that  counsel,  who  is  a  member  of  the  legislature,  is  in  actual 
attendance  upon  a  session  thereof ;  "  that  the  suit  sought  to  be 
postponed  was  begun,  and  he  was  actually  employed,  prior  to 
the  commencement  of  the  session,*  and  that  his  attendance  is 
necessary  to  a  fair  and  proper  trial.* 

iCox  V.  Allen,  91  lowii,  462,  59  N.  W.  33.). 
EMackin  *.  Cody,  68  III.  App.   108. 

3  Chicago  Public  Stock  Exch.  v.  McClaughry,  148  111.  372,  36  K.  W.  88. 
The  phrase  "in  such  suit,"  as  used  in  the  statute,  refers  to  a  suit  actually 

commenced,  and  not  to  a  mere  controversy  or  threatened  or  antici- 
pated suit.  Weighard  v.  Fieldon  Creamery  Co.  65  111.  App.  202. 
holding  that  the  use  of  the  words  "this  cause"  in  the  affidavit  meant 
only  that,  anticipating  a  suit,  the  applicant  had  retained  the  counsel 
in  advance, — especially  as,  in  fact,  suit  was  not  begun  until  about  four 
months  after  the  legislature  convened. 
i  McClory  v.  Crawley,  59  111.  App.  392. 

And  an  affidavit  to  support  an  application  grounded  on  sur- 
prise occasioned  by  amendment  to  opposite  party's  pleading  al- 
lowed by  the  court  must  show  that  the  applicant  is  less  ready 
for  trial,  why  and  how,*  and  that  surprise  is  not  claimed  for 
the  purpose  of  delay.^ 

1  Bencpe  v.  Meier,  75  111.  App.  561 ;  'I'exas  &  N.  0.  R.  Co.  v.  Goldberg,  68 
Tex.  685,  5  S.  W.  824;  Ledbetter  v.  McWilliams,  90  Ga.  43,  15  S.  E. 
634;  liindscy  v.  Lindscy,  40  111.  App.  389.  It  must  show  in  what 
respect  the  applicant  is  prejudiced  in  his  preparation  for  trial,  aa 
required  by  statute.  Diebold  Safe  &  Lock  Co.  v.  Holt,  4  Okla.  479, 
46  Pac.  512.  And,  under  the  Illinois  statute  what  particular  facts 
he  expects  to  prove.     Cassem  v.  Galvin,  158  111.  30,  41  N.  E.  1087. 

And  an  affidavit  which  merely  shows  that  in  affiant's  opinion  he  has  a  just 
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case  which  lie  will  be  able  to  present  and  sustain,  if  given  time,  is  in- 
sufficient.    Bank  of  Eavenswood  v.  Hamilton,  43  W.  Va.  75,  27  S.  E. 
290. 
8  Ledbetter  ..  McVVilliams,  SO  Ga.  43,  15  S.  E.  634. 

An  affidavit  that  defendant's  attorney  believed  that  the  case 
could  not  be  tried  at  that  term,  and  had  not  prepared  for  trial, 
is  insuffi^cient.* 

1  Mills  V.  National  F.  Ins.  Co.  92  Wis.  90,  65  N.  W.  730. 

Allegations  on  information  must  state  the  names  and  resi- 
dences of  the  informants.' 

1  Conistock  V.  State,  14  Neb.  205,  15  N.  W.  355;  Thompson  v.  Mississippi 
Marine  &  V.  Ins.  Co.  2  La.  228,  22  Am.  Deo.  129;  Labbaite  v.  State,  6 
Tex.  App.  257.  Compare  Lansky  v.  West  End  Street  R.  Co.  173  Mass. 
20,  53  N.  E.  129;  Smith  v.  Roome,  20  Misc.  8,  44  N.  Y.  Supp.  784. 
McClellan  v.  Gaston,  18  Wash.  472,  51  Pac.  1062. 

In  some  cases  inability  to  procure  another  witness  instead  is  required  to 
be  shown.     Jarvis  v.  Shacklock,  60  111.  378. 

e.  Sufficiency  of  general  allegations  as  to  materiality  of  evi- 
dence.— In  stating  the  materiality  of  the  desired  evidence,  a 
general  allegation  is  usually  enough  on  a  first  application.' 

1  People  V.  Vermilyea,  7  Cow.  369,  386 ;  Hooker  v.  Rogers,  6  Cow.  577 ; 
Wicker  v.  Boynton,  83  111.  545  (dictum).  Contra,  Kern  Valley  Bank  v. 
Chester,  55  Cal.  49.  A  statement  that  an  absent  defendant  will  tes- 
tify "materially  as  stated  in  the  answer,"  which  is  merely  a  general 
denial  and  two  matters  in  reconvention,  does  not  sulTiciently  show  tlie 
evidence  proposed  so  as  to  enable  its  materiality  to  be  determined. 
Crawford  v.  Lozano,  —  Tex.  Civ.  App.  — ,  48  S.  W.  538. 

And  Bradshaw  v.  Stott,  7  App.  D.  C.  270,  holds  that  to  state  merely  that 
the  testimony  is  "material,  proper,  and  competent"  is  not  sufficient. 

An  application  is  deemed  to  be  a  first  application  within  this  rule  if  the 
only  previous  application  prove  not  to  have  delayed  the  cause,  by 
reason  of  its  not  having  been  reached.  Pulvcr  v.  Hiserodt,  3  How.  Pr. 
49. 

But  if  a  postponement  had  already  been  had,'  or  if  circum- 
stances of  suspicion  or  intimation  of  laches  appear,^  or  if  the  nec- 
essary delay  is  great,'  the  court  may  require  that  the  affidavit 

Abbott,  Civ.  Jur.  T.— 4. 
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state  what  the  desired  evidence  will  prove,*  and  the  names  and 
residences  of  desired  witnesses/  or  disclose  the  nature  of  the  evi- 
dence sufficiently  to  see  that  upon  fair  and  probable  grounds  it 
will  be  material.® 

1  Moon  V.  Heifer,  25  Kan.  139. 

2  People  V.  Vermilyea,  7  Cow.  369,  384;  Bush  v.  Weeks,  24  Hun,  545   (jus- 

tice's court  case ) . 

3  Lord  V.  Cocke,  1  W.  Bl.  436. 

*  In  Ogden  v.  Payne,  5  Cow.  15,  it  was  held  that  the  mere  fact  that  the 
desired  witness  was  the  attorney  of  the  party,  so  tliat  it  was  possible 
his  testimony  might  be  privileged,  was  not  ground  for  requiring  a 
disclosure. 

6  Ilett  V.  Collins,  102  111.  402;  Thomas  v.  ]McCormick,  1  N.  M.  369;  Lillien- 
thai  V.  Anderson,  1  Idaho,  673;  Vanwey  v.  State,  41  Tex.  039  (affidavit 
omitting  to  state  knowledge  of  residences).  And,  according  to  Brown 
i.  Johnson,  14  Kan.  377,  and  Cody  v.  Butterfield,  1  Colo.  377,  suffi- 
ciently to  give  the  adverse  party  a  right  to  defeat  the  application  by 
admitting  the  facts. 

6  The  motion  should  be  denied  if  the  desired  evidence  is  inadmissible  under 
the  pleadings.  Cartwriglit  v.  Culver,  74  Mo.  179;  Waldo  v.  Beckwitli, 
1  N.  M.  182;  Thaekaray  v.  Hanson,  1  Colo.  385.  And  may  be  denied 
if  the  witness  is  privileged.  Lavery  v.  Crooke,  52  Wis.  612,  9  N.  W. 
599. 

The  desired  evidence  must  be  stated  so  definitely  in  a  second  application 
that  the  jury  could  find  their  verdict  on  it  should  they  believe  it 
if  admitted.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home,  69  Tex.  643,  9  S. 
W.  440  (allegation  that  the  absent  witnesses  will  prove  the  amount  of 
damages  much  less  than  plaintiff  claims,  but  not  stating  the  amount 
which  they  will  prove  them,   held  to  be  insufficient) . 

So,  an  affidavit  for  a  second  continuance  stating  that  defendant  expects 
to  prove  "'certain  conduct  and  actions  of  plaintifi"'  which  contradict 
his  allegations  of  a  previous  partition  of  land,  but  not  stating  what 
those  acts  were,  is  too  indefinite.  Doll  v.  Mundine,  7  Tex.  Civ.  App. 
90,  26  S.  W.  87. 

An  affidavit  in  support  of  a  third  application,  which  does  not  state  what 
is  expected  to  be  proved  by  the  absent  witnesses,  but  refers  to  a  former 
affidavit,  is  insufficient.  Leiper  v.  Earthman,  —  Tenn.  — ,  46  S.  W. 
321. 

And  it  must  negative  ability  to  prove  the  desired  evidence  by  other  wit- 
nesses. Hodges  V.  Nash,  341  111.  391,  31  N.  E.  151;  Mutzenburg  v. 
McGowan,  10  Colo.  App.  486,  51  Pac.  523 ;  Danielson  v.  Gude,  11  Colo. 
87,  17  Pac.  283;  Livingston  v.  Cooper,  22  Fla.  292. 
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25.  Opposing  the  motion. 

a.  Presumptions. — It  is  presumed  that  the  applicant  will 
state  the  facts  as  strongly  in  his  own  favor  as  the  nature  of  the 
case  permits,  and  therefore  the  court  is  not  called  upon  to  make 
presumptions  in  his  favor.* 

'  Per  Ogden,  J.,  in  Van  Brown  v.  State,  34  Tex.  186;  Dold  v.  Dold,  1  N.  M. 
307. 

And  a  court  refusing  a  continuance  for  reasons  not  supported  by  affidavit 
of  a  creditable  witness  should,  at  least,  have  personal  knowledge  there- 
of, and  not  merely  draw  conclusions  from  other  facts  known  to  him. 
Corsicana  v.  Kerr,  75  Tex.  207,  12  S.  W.  982. 

h.  Counter  affidavits. — On  the  question  of  the  right  to  receive 
counter  affidavits  to  contradict  an  affidavit  for  continuance,  the 
practice  varies  in  different  states.  In  some  jurisdictions  the 
right  is  denied.''  But  there  is  plenty  of  authority  to  the  con- 
trary,^ and  even  in  states  where  the  custom  of  receiving  such 
affidavit  is  condemned  it  has  heen  held  that  they  may  be  received 
where  the  good  faith  of  the  party  seeking  continuance  is  ques- 
tioned, or  he  has  already  been  granted  several  continuances.' 
And  the  wrongful  admission  of  such  affidavits  is  deemed  harm- 
less error  where,  independently  of  them,  the  application  for  con- 
tinuance must  be  denied.* 

1  Manning  v.  Jameson,  1  Cranch,  C.  C.  285,  Fed.  Cas.  No.  9,045 ;  Waarich  v. 
Winter,  33  111.  App.  36;  Quincy  Whig  Co.  v.  Tillson,  67  111.  351;  Chi- 
cago Public  Stock  Exch.  v.  .MeClaugliry,  148  111.  372,  36  N.  E.  88; 
Linville  v.  Golding,  11  Ind.  374;  Shattuck  v.  Myers,  13  Ind.  46, 
75  Am.  Dec.  236;  Eslinger  v.  East,  100  Ind.  434;  Barton  v.  McKay, 
36  Neb.  632,  54  N.  W.  968. 

This  question  also  arose  in  McClurg  v.  Iglehart,  17  Ky.  L.  Rep.  913, 
33  S.  W.  80,  where  the  court  in  discussing  it  distinguished  between 
an  application  based  on  the  ground  of  absence  of  important  testi- 
mony and  one  based  on  the  absence  of  an  interested  party.  After 
citing  and  quoting  from  several  authorities  they  reached  the  con- 
clusion that  in  the  former  ease,  if  the  affidavit  sets  forth  fully  and 
certainly  what  is  expected  to  be  proved  by  them,  giving  their  names 
and  showing  diligence,  counter-affidavits  could  not  be  received  to  con- 
trovert it  because  the  statute  governing  continuances  on  that  ground 
makes  the  continuance  a  matter  of  right,  and  not  of  discretion;  but 
held  that  in  the  latter  case,  which  was  the  case  at  bar,  and  in  ref- 
erence to  which  there  was  no  specific  statute,  the  sufficiency  of  the 
affidavit  was   to  be  determined  by  the  trial  court  in   its  sound  dis- 
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cretion,  and  that  in  the  absence  of  such  statutory  regulation  it  might 

permit  tiie  evidence  to  be  controverted. 
There  are  many  criminal  cases  on  both  sides  of  the  question,  and  the  rulo 

seems  to  be  the  same  in  civil  and  criminal  cases. 
ZKiieebone  ^'.  Kneebone,  83  Cal.  645,  23  Pac.  1031;   Matthews  v.  Bates. 

93  Ga.  317,  20  S.  E.   320;    Bowling  v.  Whatley,  53  Ga.  24;   Cox   v. 

North  Western  Stage  Co.  1  Idaho,  377;  George  v.  Swafford,  75  Iowa. 

491,   39  N.   W.   804;    Allen  v.   Eeilly,   15  Nev.  452;    Weed  v.   Lee,   511 

Barb.  354;   ft^bb  v.  Wegley,  —  N.  D.  — ,  125  N.  W.  562;   Bryee  v. 

Jones,  38  Tex.  205 ;   Skagit  R.  &  Lumber  Co.  v.  Cole,  2  Wash.  57,  25 

Pac.  1077;  Dimmey  v.  Wheeling  &  E.  G.  R.  Co.  27  W.  Va.  32,  55  Am. 

Rep.  292. 
In   Walt  V.   Walsh,    10   Heisk.   314,   the   court   declined  to   pass   upon   the 

practice  of  hearing  counter-affidavits,  but  intimated  that  it  is  proper 

for  the  inferior  court  to  hear  enough  of  the  testimony  to  enable  it 

to  pass  upon  the  motion. 
SMaher  v.  Pulley,  8  La.  89;   Cushenberry   >.  McMurray,  27  Kan.  328. 
Even  a  justice  of  the  peace  has  discretionary  power  to  allow  plaintiff  to 

introduce  evidence  showing  that  defendant's  application  for  post- 
ponement  is   not   made    in   good    faith    and    is   groundless.      Weed   v. 

Lee,  50  Barb.  354. 
But  in  the  Star  Route  Case    (D.   C.   1882)    Wylie,  J.,  refused  to  do  so, 

saying  that  a  motion  for  continuance  must  be  decided  on  the  affidavit 

of  the  party  applying  for  it. 
4Quincy  Whig  Co.  v.  Tillson,  67  111.  351;   Barton  v.  McKay,  36  Neb.  632, 

54  N.  W.  908. 

The  party  making  an  affidavit  for  continuance  may  be  called 
for  the  purpose  of  cross-examination  by  his  adversary.*  Bnt 
evidence  to  disprove  the  facts  which  the  applicant  desires  oppor- 
tunity to  prove  is  inadmissible.^ 

1  Smyth  V.  Wilmington  City  R.  Co.  1  Penn.   (Del.)  218,  40  Atl.  189. 

2  Horn  V.  State,  62  Ga.  362.     And  in  Waldrup  v.  Maxwell,  84  Ga.  613, 

10  S.  E.  597,  judgment  was  reversed  for  error  in  refusing  a  continuance 
on  a  counter-showing  of  u.  statement  by  the  absent  witness  to  the 
adverse  party  that  he  knew  nothing  about  the  case. 

c.  Admitting  desired  facts. — "Where  the  applicant  discloses 
what  facts  he  intends  to  prove  by  the  desired  evidence,  it  is  a 
sufficient  answer  to  the  application  to  admit  the  truth  of  those 
facts.*  But  as  to  whether  it  is  necessary  to  admit  the  truth  of 
the  facts  expected  to  be  proved  by  the  witness,  or  whether  it  is 
sufficient  to  admit  simply  that  the  witness  will  testify  as  alleged, 
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the  authorities  are  not  agreed,  though  the  weight  of  authority 
seems  to  be  in  favor  of  the  latter  rule.^  In  some  states,  however, 
it  is  held  necessary  to  admit  the  truth  of  the  facts  themselves.* 
The  question  is  now  governed  by  statute  in  most  states,  but  even 
at  common  law  the  authorities  were  disagreed.* 

1  Green  v.   King,   17   Fla.   452;    Whiteliall  v.   Lane,   61   Ind.   93;    Hughes 

V.  Waring,  Litt.  Sel.  Cas.  (Ky.)  402;  Maysville  &  L.  E.  Co.  v.  Her- 
rick,  13  Busli,  122;  Brill  v.  Lord,  14  Johns.  341;  Hammonds  v. 
Kemer,  3  Hayw.  (Tenn.)  145;  Fisk  v.  Miller,  13  Tex.  227;  Page  v. 
Arnim,  29  Tex.  53;  St.  Louis  Soutliwestern  E.  Co.  v.  Campbell,  32 
Tex.  Civ.  App.  613,  75  S.  W.  564. 

So,  also,  even  where  the  desired  witness  was  the  party  himself  on  whose 
behalf  the  application  was  made.  Pate  v.  Tait,  72  Ind.  450;  Pniyn 
V.  Gibbens,  24  La.  Ann.  231. 

The  rule  is  otherwise,  however,  when  the  witness's  presence  is  necessai-y 
to  a  fair  trial  because  of  his  personal  knowledge  of  the  matters  in 
controversy  and  ability  to  aid  in  preventing  surprise.  Hopkinson  v. 
Jones,  28  111.  App.  409. 

And  where  the  admission  did  not  extend  to  all  the  matters  which  the 
party  applying  for  continuance  stated  that  he  expected  to  prove 
by  the  absent  witness,  it  was  held  that  the  admission  was  not  broad 
enough  to  justify  refusal  of  the  continuance.  Peck  v.  Lovett,  41  Cal. 
521. 

Any  defect  in  the  affidavit,  which  is  not  specially  assigned,  is  waived  by 
such  an  admission.     Beal  v.  Pratt,  67  111.  App.  483. 

And  where  u.  party  admits  the  facts  contained  in  the  statement,  he  can- 
not afterward  introduce  testimony  to  show  that  the  statement  was 
not  true.    Brent  v.  Heard,  40  Miss.  370. 

So  an  admission  that  an  absent  witness  will  swear  to  facts  set  forth  in 
an  affidavit  for  continuance  will  not  authorize  the  reading  of  the 
affidavit  after  postponement  of  the  trial  by  the  court,  of  its  own 
motion,  for  over  a  month,  where  the  witness  resides  in  the  city  where 
the  trial  is  held  and  there  is  nothing  to  show  that  his  evidence  is 
not  attainable.  Padgitt  v.  Mill,  159  Mo.  143,  52  L.E.A.  854,  81  Am. 
St.  Eep.  347,  60  S.  W.  121. 

2  Hibbard  v.   Kirby,   38   Ark.   102;    Loftus  v.   Fischer,   113   Cal.   286,   4.5 

Pac.  328;  Zobel  v.  Fanny  Eawlings  Min.  Co.  49  Colo.  134,  111  Pac. 
843;  Baldwin  Coal  Co.  v.  Davis,  15  Colo.  App.  371,  62  Pac.  1041; 
Utley  v.  Burns,  70  111.  162;  Graff  v.  Brown,  85  111.  89;  Montgomery 
County  V.  Eobinson,  85  111.  174;  Reed  v.  Lane,  96  Iowa,  454,  65  N. 
W.  380;  Wasson  v.  American  Patriots,  148  Iowa,  142,  120  N.  W. 
778;  Brown  v.  Johnson,  14  Kan.  377;  Sanford  v.  Gates,  38  Kan.  405, 
16  Pac.  807;  Eice  v.  Hodge,  26  Kan.  164;  Hutton  v.  First  Nat.  Bank, 
20  Ky.  L.   Eep.   225,  45   S.   W.   668;    Faulk  v.  Hough,  14  La.  Ann. 
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670;  Smith  v.  First  Nat.  Bank,  45  Neb.  444,  63  N.  VV.  790;  Conrad 
V.  Dobmeier,  64  Minn.  284,  67  N.  W.  5;  Matthews  v.  Missouri  P. 
R.  Co.  142  Mo.  645,  44  S.  W.  802;  O'Neil  v.  New  York  &  S.  P.  Min. 
Co.  .3  Nev.  141;  Chandler  v.  Colcord,  1  Okla.  260,  32  Pac.  330;  Lew 
V.  Lucas,  37   Or.  208,  61  Pac.  344. 

3  Seward  v.   Wilmington,   2   Marv.    (Del.)    375,   43   Atl.   255;    Klugnian  v. 

Gammell,  43  Ga.  581;  Kitchens  v.  Hutchins,  44  Ga.  620;  Cheney  v. 
Smith,  42  Ga.  50;  Nave  v.  Horton,  9  Ind.  563;  Bryan  v.  Coursey, 
3  Md.  61;  Murphy  v.  Murphy,  31  Mo.  322;  Louisville  &  N.  R.  Co. 
V.  Voss,  109  Tenn.  718,  72  S.  W.  983;  liorwitz  v.  La  Roche,  —  Tex. 
Civ.  App.  — ,  107  S.  W.  1148;  Maughmer  v.  Behring,  19  Tex.  ttv. 
App.  299,  46  S.  W.  917. 

But  he  need  not  admit  what  is  cumulative.  Smith  v.  First  Nat.  Bank, 
45  Neb.  444,  63  N.  W.  790. 

The  court  may  require  the  party  applying  for  continuance  to  disclose  what 
facts  he  expects  to  prove  by  the  absent  witness,  in  order  that  the 
opposite  party  may  admit  them  if  he  chooses  to  do  so,  where  in- 
justice would  be  likely  to  result  from  a  delay.  Dickson  v.  Lewis,  2 
Harr.    (Del.)    289. 

4  Smith  v.  Creason,  5  Dana,  298,  30  Am.  Dec.  688;   Larrat  v.  Carlier,  1 

Mart.  (La.)  145;  Louisville  &  N.  R.  Co.  v.  Voss,  109  Tenn.  718,  72 
S.  W.  983,  holding  it  necessary  to  admit  the  truth  of  the  facts  them- 
selves. 

Contra,  Dial  v.  Valley  Mut.  Life  Asso.  29  S.  C.  581,  8  S.  E.  27;  Kerr- 
Murray  Mfg.  Co.  V.  Hess,  38  C.  C.  A.  647,  98  Fed.  56. 

Farrand  v.  Bouchell,  Harp.  L.  83,  is  sometimes  cited  as  an  authority  in 
favor  of  the  more  liberal  rule;  and  the  statement  of  the  facts  in 
this  case  shows  that  the  plaintiff  agreed  that,  if  defendant  would 
state  under  oath  what  he  expected  to  prove  by  certain  absent  wit- 
nesses because  of  whose  absence  he  had  moved  for  a  continuance, 
plaintiff  would  admit  that  the  witnesses,  if  present,  would  swear  to 
the  facts  so  stated,  and  that  this  should  have  the  same  effect  as  if 
the  witnesses  themselves  deposed  to  the  same  in  court,  whereupon  the 
continuance  was  refused.  But  the  court  seems  to  have  regarded  this 
admission  as  an  admission  of  the  truth  of  the  facts,  since  it  says 
that  the  statement  of  facts  was  to  be  received  as  if  it  was  actually 
proved,  and  that  a  party  cannot  complain  when  his  rights  are  de- 
termined on  a,  statement  of  facts  made  out  bj'  himself. 


After  such  admission  the  statement  in  the  application  is  not 
entitled  to  any  greater  weight  than  would  be  the  testimony  of 
the  witness  himself  if  present.*  And  opposing  testimony  to  im- 
])cach  it  cMinot  be  introduced  without  the  usual  foundation  be- 
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ing  first  laid.^     Nor  can  such  an  admission  Ix'  withdrawn  be- 
cause the  witness  has  come  into  court.' 

1  Waldron  v.  Home  Mut.  Ins.   Co.   16  Wash.  193,  47   Pac.  425    ( refusing 

to  disturb  the  verdict  on  the  ground  that  the  jury  discredited  such 
testimony,  and  believed  a  witness  who  swore  in  direct  opposition  to 
the  affidavit).  And  Burris  v.  Court,  48  Neb.  179,  66  N.  VV.  1131, 
holds  that  such  an  admission  is  not  equivalent  to  an  admission  that 
the  proposed  testimony  is  absolutely  true  and  indisputable. 

2  Pool  V.   Devers,  30  Ala.  672;    St.  Louis,  I.  M.  &  S.  R.  Co.   v.  Sweet,  57 

Ark.  287,  21  S.  \V.  587. 

3  Harris  v.  McArthur,  90  Ga.  210,  15  S.  K.  758. 

26.  Imposing  conditions. 

a.   Costs — The  court  may  impose  payment  of  costs  and  dis- 
bursements as  a  condition.* 

1  Voorheea  v.  Chicago,  R.  I.  &  P.  R.  Co.  71  Iowa,  735,  30  N.  W.  29;  J.k- 
Donald  v.  Weir,  76  Mich.  243,  42  N.  W.  114;  Boone  v.  Skinner,  85 
Ark.  200,  107  S.  W.  673;  Atchison,  T.  &  S.  F.  R.  Co.  v.  .Jones,  110 
111.   App.   626. 

As.  where  no  affidavit  was  presented  therefor  until  after  the  jury  were 
sworn  and  the  evidence  heard  in  part.  Morrison  v.  Beckham,  16 
Ky.  L.  Rep.  294,  27  S.  W.  868. 

Ill  the  absence  of  special  cause  for  other  conditions  this  is  all  that  should 
be  required.     Hall  v.  Dwinell,  10  Wend.  628. 

A  party  to  whom  a  continuance  is  offered  on  terms,  and  in  favor  of  whom 
judgment  is  rendered  on  trial  had  after  the  continuance,  may,  if 
the  question  be  properly  saved,  have  a  ruling  imposing  the  terms  re- 
vised on  appeal.     Couts  v.  Neer,  70  Tex.  468,  9  S.  W.  40. 

Otherwise,  if  the  judgment  goes  against  him.     Ibid. 

In  some  states  the  matter  is  regulated  by  statute.  N.  Y.  Code  Civ.  Proc. 
§  3255.     And  compare  other  statutes. 

These  statutes  generally  leave  the  imposition  of  such  a  condition  discre- 
tionary with  the  trial  court,  though  some  of  them  are  mandatory. 
For  illustrative  cases  in  those  states  having  statutes,  see  Eltzroth 
v.  Ryan,  91  Cal.  584,  27  Pac.  932;  Baumberger  v.  Arff,  96  Cal.  201, 
31  Pac.  53;  Williams  v.  Dickenson,  28  Fla.  90,  9  So.  847;  Atcliison, 
T.  &  S.  F.  R.  Co.  v.  Huitt,  1  Kan.  App.  788,  41  Pac.  1051;  State  ex 
rel.  Congdon  v.  Second  Judicial  Dist.  Ct.  10  Mont.  456,  26  Pac.  182. 
Under  the  Vermont  statute,  the  postponement  may  be  granted  on 
terms  to  be  thereafter  determined.  Collins  v.  Richardson,  60  Vt.  8!l, 
28  Atl.  877. 

Amount. — In  New  Vork  the  costs  cannot  exceed  $10,  besides  taxable  dis- 
bursements   and    witness    fees.      Code    Civ.    Proc.    §    3255;    Noxon    \. 
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Bentley,   6   How.   Pr.   418;    Jackson   v.  McBurncy,   6   How.   Pr.   408  •. 

Kennedy  v.  Wood,  26  N.  Y.  S.  E.  34,  7  N.  Y.  Supp.  90.    Unless  leave 

to  amend  is  granted. 
In  Washington  tlie  court  cannot  impose  the  payment  of  more  than  $10 

in  addition  to  witness  fees.    Code  Civ.  Proc.  §  832 ;  Tacoma  Nat.  Bank 

V.  Peet,  9  Wash.  222,  528,  37  Pac.  426,  427. 
In  California  the  court  is  not  limited  to  the  taxable  costs,  but  may  im- 
pose payment  of  a  reasonable  gross  sum.     Pomeroy  v.  Bell,  118  Cal. 

635,  50  Pac.  683. 

And  their  payment  within  a  fixed  time  may  be  further  im- 
posed as  a  condition  to  the  party's  further  appearance  and 
participation  at  trial.'' 

1  Alexander  v.  Moore,  111  Ala.  410,  20  So.  339,  sustaining  an  order  for 
continuance  granted  to  defendant  on  such  condition,  which  stipulated 
that  in  default  of  payment  by  the  first  day  of  the  next  term  judg- 
ment by  default  would  be  rendered  against  him.  But  see  Tacoma 
Nat.  Bank  v.  Peet,  9  Wash.  222,  528,  37  Pac.  426,  427. 

Unless  otherwise  directed  such  payment  is  to  be  made  instan- 
ter,^  and  without  awaiting  formal  demand.* 

1  .Jackson  ex  dem.  Pinkney  v.  Pell,  19  Johns.  270 ;  Bulkeley  v.  Keteltas, 

2  Sandf.  735.  Compare  Tacoma  Nat.  Bank  v.  Peet,  9  Wash.  222, 
528,  37  Pac.  426,  427.  And  some  of  the  statutes  expressly  provide 
that  the  order  of  continuance  shall  not  be  effective  until  the  costs 
for  the  term  shall  have  been  paid  or  secured  by  the  applicant.  Thus, 
in  Arkansas,  Sand.  &  H.  Dig.   §   5799.     Compare  other  statutes. 

2  Jackson  ex  dem.  Pinkney  v.  Pell,  19  Johns.  270.    Compare  Tacoma  Nat. 

Bank  v.  Peet,  9  Wash.  222,  528,  37  Pac.  426,  427. 
And  the  applicant  cannot  excuse  his  nonpayment  on  the  ground  that  an 
itemized  bill  was  not  furnished  where  he  neither  made  offer  of  pay- 
ment nor  requested  a  bill.     Maund  v.  Loeb,  87  Ala.  374,  6  So.  376. 

b.  Stipulations  against  abatement. — On  granting  an  appli- 
cation made  on  behalf  of  a  party  dangerously  ill,  the  court  mav 
require  a  stipulation  that  death  before  final  judgment  shall  not 
abate  the  action.'  The  attorney  has  power  to  bind  his  client 
by  such  a  stipulation.^ 

lAmes  v.  Webbers,  10  Wend.  576. 

2  Cox  V.  New  York  C.  &  li.  R.  R.  Co.  63  N.  Y.  414,  reversing  4  Hun,  176, 
6  Tliomp.  &  C.  405.    It  was  there  conceded  that  counsel  have  the  same 
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power  as  the  attoriiej'  of  record.  But  in  Niglitingale  v.  Oregon  C. 
11.  Co.  2  Sawy.  338,  Fed.  Cas.  No.  10,264,  Deady,  J.,  granted  plaiiitiff'a 
motion  to  set  aside  an  order  for  continuance,  on  llie  gi'ound  that  it 
was  entered  on  a  stipulation  signed  by  counsel  only,  he  being  of  opin- 
ion that  only  the  attorney  of  record  could  sign  such  a,  stipulation, 
and  that  neither  counsel,  even  though  interested  in  the  cause  of  ac- 
tion, nor  the  client  himself,  having  an  attorney  of  record,  could  do 
so. 
The  true  rule  is  that  counsel,  having  sufficient  authority  to  appear  for 
the  trial  of  the  cause  (and  an  application  to  postpone  is  part  of  the 
trial),  have,  at  least  in  the  absence  of  the  attorney  of  record,  and 
equally  in  his  presence  and  without  his  dissent,  authority  to  bind  the 
client  by  acceding  to  any  condition  the  court  have  power  to  impose. 

c.  Staying  another  suit. — A  postponement,  accepted  on  con- 
dition that  the  trial  of  an  action  between  the  same  parties  in 
another  court  of  competent  jurisdiction  shall  be  stayed  for  a 
certain  time,  necessitates  postponement  of  the  former  action  if 
called  for  trial  before  the  expiration  of  that  time.' 

1  Thus,  an  action  by  a  receiver  in  a  court  of  ancillary  jurisdiction  should 
be  postponed,  where  postponement  of  another  suit  by  the  receiver 
on  the  same  cause  of  action  in  the  court  of  original  jurisdiction  had 
been  accepted  by  him  on  condition  that  he  would  not  proceed  to  trial 
with  the  ancillary  suit  until  the  next  term  of  court  of  original  juris- 
diction, and  that  term  had  not  convened  when  the  ancillary  suit  was 
called  for  trial.  Wheeling  Bridge  &  Terminal  E.  Co.  v.  Cochran,  85 
Fed.  500. 

27.  Remedy  for  refusal  of  application. 

a.  Exception  and  review  of  ruling.- — By  the  weight  of  author- 
ity an  exception  lies  to  the  refusal  of  an  applicant  to  postpone,* 
if  made  before  going  on  with  the  trial  f  and  the  affidavits  may 
be  made  a  part  of  the  record.'  In  the  Federal  courts,  however, 
the  contrary  has  been  held,  the  decision  of  the  court  below  being 
regarded  as  discretionary,  and  not  reviewable  in  error;*  but  re- 
cent cases  recognize  the  more  liberal  rule  that,  though  discretion- 
ary, the  decision  can  be  reviewed  if  a  clear  case  of  abuse  is  estab- 
lished, resulting  in  material  injury  to  the  applicant.^  And  some 
of  the  state  courts  also  hold  that  no  exception  lies  to  a  refusal,* 
unless  the  application  is  based  on  a  statutory  ground,  and  the 
applicant  has  fully  complied  with  the  statute.'' 

1  Howard  v.   Fireeman,  3   Abb.   Pr.  N.  S.   292,   7   Robt.   25;    Gallaudet  v. 
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Steinmetz,  6  Abb.  N.  C.  224,  13  Jones  &  S.  239;  Gregg  v.  Howe,  r, 
Jones  &  S.  420;  Lillienthal  v.  Andersou,  1  Idaho,  673;  Johnaon  v. 
Dinsmore,  11  Neb.  391,  9  N.  W.  558. 
Granting  or  refusing  a  continuance  rests  in  sound  discretion,  and  tlif 
appellate  court  will  only  interfere  in  the  cases  of  unreasonable  dis- 
cretion. Lillienthal  v.  Anderson,  1  Idaho,  673;  Davis  v.  Read,  — 
Ark.  — ,  12  S.  W.  558;  Barnes  v.  Barnes,  95  Cal.  171,  16  L.R.A. 
060,  30  Pac.  298;  Keegan  v.  Donnelly,  11  Colo.  App.  31,  52  Pac. 
292;  Johnston  v.  Patterson,  91  Ga.  531,  18  S.  E.  350;  Post  v.  State 
ex  rel.  Hill,  14  Ind.  App.  452,  42  N.  E.  1120;  Condon  v.  Brockway, 
157  111.  90,  41  N.  E.  634;  Borland  v.  Chicago,  M.  &  St.  P.  R.  Co.  78 
Iowa,  94,  42  N.  W.  590;  VVestheimer  v.  Cooper,  40  Kan.  370,  19  Pac. 
852;  Labouisse  v.  Orleans  Cotton  Rope  &  Mfg.  Co.  43  La.  Ann.  582, 
9  So.  492;  Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  v.  Vander- 
bilt,  109  Mich.  489,  67  N.  W.  691 ;  Lowenstein  v.  Greve,  50  Minn.  383, 
52  N.  W.  964;  Valle  v.  Picton,  91  Mo.  207,  3  S.  W.  860;  Keens  v. 
Robertson,  46  Neb.  837,  65  N.  W.  897;  Slingluflf  v.  Hall,  124  N.  C. 
397,  32  S.  E.  739;  Richardson  v.  Penny,  6  Okla.  328,  50  Pac.  231; 
DeGrote  v.  DeGroto,  175  Pa.  50,  34  Atl.  312;  Nebraska  Land  &  Live 
Stock  Co.  V.  Burris,  10  S.  D.  430,  73  N.  W.  919;  Leiper  v.  Earth- 
man,  —  Tenn.  Ch.  — ,  46  S.  W.  321;  Charter  Oak  L.  Ins.  Co.  v.  Gis- 
borne,  5  Utah,  319,  15  Pac.  253;  Trevelyan  v.  Loflft,  83  Va.  141,  1  S.  E. 
901;  Ogle  V.  Jones,  16  Wash.  319,  47  Pac.  747;  Bank  of  Ravens- 
wood  V.  Hamilton,  43  W.  Va.  75,  27  S.  E.  296. 

A  judgment  by  default  after  refusal  to  adjourn  will  not  be  disturbed  on 
appeal  where,  under  the  circumstances  disclosed,  the  trial  court  was 
fully  warranted  in  denying  the  adjournment  and  rendering  the  judg- 
ment. Bird  V.  Snow,  24  Misc.  759,  53  N.  Y.  Supp.  900.  Nor  will  a 
judgment  be  disturbed  which  accords  the  complaining  party  all  the 
relief  that  a  postponement  would  have  given  him.  Morrison  v.  Ileden- 
burg,  138  111.  22,  27  N.  E.  460. 

But  if  a  party  be  ruled  into  a  trial  when  it  appears  tliat  he  is  entitled 
to  a.  postponement,  the  judgment  or  decree  against  him  will  be  re- 
versed on  appeal.  Marmet  Co.  v.  Archibald,  37  W.  Va.  778,  17  S. 
E.  299;  Zuckerman  v.  Hawes,  146  111.  59,  34  N.  E.  479. 

But  he  must  ask  for  the  postponement;  otherwise,  the  error  is  waived. 
Wyland  v.  Mendel,  78  Iowa,  739,  37  N.  \Y.  160. 

The  propriety  of  the  refusal  will  be  tested  by  the  affidavits  in  support  of 
the  application,  and  it  cannot  be  justified  by  a  reference  to  the  proofs 
adduced  on  a  subsequent  trial.  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  River- 
side Butter  &  Cheese  Co.  84  Wis.  262,  54  N.  W.  506.  But  it  is  not 
reversible  error  for  a  witness  to  testify  in  the  presence  of  a  jury  on 
an  application,  where  no  objection  is  offered,  no  motion  made  to  strike 
out,  and  the  court  is  not  asked  to  instruct  the  jury  to  disregard  the 
testimony.  Roller  v.  James,  6  Kan.  App.  919,  Appx.  49  Pac.  630. 
A  ruling  on  an  application  to  postpone,  based  on  a  question  of  fact  aa 
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to  which  the  evidence  is  conflicting,  will  not  be  disturbed  on  appeal. 
Sutherland  v.  Lawless,  59  Mo.  App.  157. 

Error  in  refusing  to  postpone  for  a  certain  time  is  not  waived  by  talving 
part  in  a  subsequent  trial  on  the  merits.  Ogden  v.  Danz,  22  111. 
App.  544.  Unless  tlie  trial  does  not  take  place  until  after  the  expira- 
tion of  the  time  asked.    Baldwin  v.  Rhea,  33  Neb.  319,  50  N.  W.  1. 

*  A  motion  to  suspend  the  trial  to  enable  the  applicant  to  obtain  testimony 
is  addressed  to  the  discretion  of  the  court.  Rapelye  v.  Prince,  4 
Hill,  119,  40  Am.  Dec.  267.  So  held  even  where  defendant  wished  to 
call  plaintiff.     Halbrook  v.  Wilson,  4  Bosw.  04,  72. 

But  there  is  no  merit  in  error  assigned  on  refusal  of  an  application  after 
all  the  evidence  had  gone  to  the  jury.  Russell  Creek  Coal  Co.  v. 
Wells,  90  Va.  410,  31  S.  E.  614.  Or  of  an  application,  in  an  action 
to  try  title,  grounded  on  surprise  at  the  exclusion  of  deeds,  and  re- 
fusal to  permit  parol  evidence  identifying  applicant  with  the  land, 
where  the  description  covild  not  be  aided  by  extrinsic  evidence.  Simp- 
son V.  Johnson,  —  Tex.  Civ.  App.  — ,  44  S.  W.  1076.  Or  where  no  ex- 
cuse is  offered  for  the  failure  to  procure  the  evidence  within  the  time 
allowed  for  the  purpose.  Robbins  v.  Hanbury,  37  Fla.  408,  19  So. 
880;  Atchison,  T.  &  S.  F.  R.  Co.  v.  O'Melia,  1  Kan.  App.  374,  41  Pac. 
437. 

Otherwise  of  an  application  to  allow  plaintiff  time  to  meet  an  entirely  new 
item  of  counterclaim  which  defendant  was  allowed  to  interpose  by 
trial  amendment.     Vale  v.  Trader,  5  Kan.  App.  307,  48  Pae.  458. 

»  Howard  v.  Freeman,  3  Abb.  Pr.  N.  S.  292,  7  Robt.  25 ;  Giraudat  v.  Korn, 
8  Daly,  400;  Kelly  v.  Weir,  19  Misc.  300,  43  N.  Y.  Supp.  497. 

■»  Woods  V.  Young,  4  Cranch,  237,  2  L.  ed.  007;  Barrow  v.  Hill,  13  How. 
54,  14  L.  ed.  48;  Thompson  v.  Selden,  20  How.  194,  15  L.  ed.  1001; 
Crumpton  v.  United  States,  138  U.  S.  361,  34  L.  ed.  958,  11  Sup.  Ct. 
Rep.  355;  Cox  v.  Hart,  145  U.  S.  376,  30  L.  ed.  741,  12  Sup.  Ct. 
Rep.  962;  Richmond  R.  &  Electric  Co.  v.  Dick,  3  C.  C.  A.  149,  8  U. 
S.  App.  99,  52  Fed.  379:  Davis  v.  Patrick,  6  C.  C.  A.  632,  12  U.  S. 
App.  029,  57  Fed.  909 ;  Drexel  v.  True,  20  C.  C.  A.  205,  36  U.  S.  App. 
611,  74  Fed.  12;  Baker  v.  Texarkana  Nat.  Bank,  20  C.  C.  A.  545,  41 
U.  S.  App.  185,  74  Fed.  598.  And  in  Bradshaw  v.  Stott,  7  App.  D.  C. 
270,  it  was  contended  that  the  rigor  of  the  old  rule  had  been  so  modi- 
fied as  to  allow  a,  review  on  appeal  of  a  refusal  in  case  of  abuse  of 
discretion  by  the  trial  court,  resulting  in  material  injury;  but  the 
court  refused  to  pass  on  the  question,  because,  as  they  said,  there 
clearly  had  been  no  abuse  of  discretion  in  that  case. 

» In  Earnshaw  v.  United  States,  146  U.  S.  GO,  30  L.  ed.  887,  13  Sup.  Ct. 
Rep.  14,  it  was  conceded  by  the  court  that  there  might  be  cases  in 
which  refusal  of  a  continuance,  where  a  clear  case  was  made  out 
entitling  the  applicant  to  it,  would  be  such  abuse  of  discretion  as 
would  wojk  a,  reversal  of  the  judgment;  but  the  court  refused  to 
disturb   the   judgment   in   that   case,    holding   that   refusal   under   the 
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eircumstanees  disclosed  was  no  abuse  of  discretion.  SOj  in  later 
cases  the  court  lays  down  the  more  liberal  rule,  that  the  trial  court's 
ruling  on  an  application  for  postponement  will  be  reviewed  if  it  be 
clearly  shown  to  have  abused  its  discretion,  resulting  in  material 
injury.  Means  v.  Bank  of  Eandall,  346  U.  S.  620,  36  L.  ed.  1107, 
13  Sup.  Ct.  Rep.  186;  Isaacs  v.  United  States,  159  U.  S.  487,  40  L. 
ed.  229,  16  Sup.  Ct.  Eep.  51;  Goldsby  v.  United  States,  3  00  U.  S. 
70,  40  L.  ed.  343,  16  Sup.  Ct.  Eep.  216. 

6  V\'ooldridge  v.  State,  13  Tex.  App.  443,  44  Am.  Eep.  708. 

In  Shaler  &  H.  Quarry. Co.  v.  Campbell,  53  Conn.  327,  2  Atl.  755,  the  court 
said:  "It  is  a  well-settled  rule  that  all  questions  of  adjournment  or 
of  the  continuance  of  a  case,  where  there  is  no  provision  of  statute 
determining  the  matter,  are  questions  for  the  discretion  of  the  court 
and  cannot  be  made  the  subjects  of  error.  ...  In  the  absence  of 
conduct  on  the  part  of  the  triers  that  indicates  corruption  or  fraud, 
or  a  prejudice  or  unfairness  that  is  equivalent  to  fraud,  their  action 
in  the  matter  is  final  and  cannot  be  reviewed." 

For  further  illustrative  cases,  see  Smith  v.  Collins,  94  Ala.  394,  10  So. 
334;  Trammell  v.  Hudmon,  86  Ala.  472,  6  So.  4;  Lowering  v.  State, 
98  Ala.  45,  13  So.  498;  Banks  v.  Gay  Mfg.  Co.  108  N.  C.  282,  12  S. 
E.  741;  Dial  v.  Valley  Mut.  Life  Asso.  29  S.  C.  560,  8  S.  E.  27; 
Soper  V.  Manning,  158  Mass.  381,  33  N.  E.  516;  Kittredge  v.  Russell, 
114  Mass.  67;  State  v.  Briggs,  27  S.  C.  80,  2  S.  E.  854;  State  v.  Lucker, 
40  S.  C.  549,  18  S.  E.  797 ;  Capt  v.  Stubbs,  68  Tex.  222,  4  S.  W.  467 ; 
San  Antonio  &  A.  P.  E.  Co.  v.  Manning,  20  Tex.  Civ.  App.  504,  50 
S.  W.  177;  Dimmit  County  v.  Oppenheimer,  —  Tex.  Civ.  App.  — , 
42  S.  W.  1029;   Richardson  v.  Wright,  58  Vt.  367,  5  Atl.  287. 

7  See  supra,  §§  18  et  seq. 


b.  Necessity  of  exception. — And  in  those  jurisdictions  rec- 
ognizing the  decision  of  the  lower  court  as  reviewable,  an  ex- 
ception thereto  is  necessary  before  a  review  can  be  had.^ 

iCorn  Exch.  Bank  v.  Schiittleworth,  99  Iowa,  536,  68  N.  W.  827;   Burke 

V.  Ward,  50  111.  App.  283;  State  v.  Brodden,  47  La.  Ann.  375,  16  So. 

874;   Staples  v.  Arlington  State  Bank,  54  Neb.  760,  74  N.  W.  1066; 

Moss  v.  Katz,  69  Tex.  411,  6  S.  W.  764;  McGregor  v.  Skinner,  —  Tex.. 

Civ.  App.  — ,  47  S.  W.  398;  Brennan  v.  Front  Street  Cable  E.  Co.  8 

Wash.  363,  36  Pac.  272. 
And  a  motion  to  set  aside  a  verdict  rendered   at  a  subsequent  term  is 

insufficient.     Whaley  v.  Cooper,  82  Ga.  72,  8  S.  E.  870. 


c.  Preservation  of  exception. — And  generally  to  obtain  a  re- 
view on  appeal,  the  bill  of  exceptions  must  preserve  the  appli- 
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cation,  the  ruling  thereon,  and  the  exception  to  the  ruling,  and 
must  be  incorporated  in  the  record  on  appeal.^ 

1  Chicago  &  E.  I.  E.  Co.  v.  Goyette,  133  111.  21,  24  N.  E.  549 ;  Hoskiiis  v. 
Hight,  95  Ala.  284,  11  So.  253;  State  v.  .Jones,  134  Mo.  254,  35  S. 
W.  607. 

And  the  correctness  of  the  ruling  will  be  presumed  where  a  material 
portion  of  the  moving  evidence  is  omitted  from  the  record.  Ostlci 
v.  State,  3  Ind.  App.  122,  29  N.  E.  270.  See  also  Holden  v.  Brimagc, 
72  Miss.  228,  18  So.  383.  Or  where  no  evidence  in  support  of  the 
facts  relied  on  is  preserved.  Eddie  v.  Eddie,  138  Mo.  599,  39  S.  W. 
451;  Long  v.  Behan,  19  Tex.  Civ.  App.  325,  48  8.  W.  555.  Or  where 
the  grounds  of  the  application  are  not  shown  by  the  record  except  in 
the  motion  for  a  new  trial.  Ballew  v.  Casey,  —  Tex.  — ,  9  S.  W. 
189.  But  see  Garfield  Nat.  Bank  v.  Colwell,  28  N.  Y.  S.  R.  723,  8 
N.  Y.  Supp.  380,  reviewing  an  exception  when  made  part  of  a  recoid 
and  when  it  was  one  of  the  grounds  of  a  motion  for  a  new  trial. 

So,  also,  the  propriety  of  terms  of  refusal  will  not  be  considered  on  ap- 
peal wliere  the  record  does  not  show  that  appellant  had  a,  meritorious 
defense.  Hefling  v.  Van  Zandt,  60  111.  App.  662,  affirmed  in  part 
and  reversed  in  part  in  162  111.  162,  44  N.  E.  424. 

d.  Specification  of  error;  sufficiency. — The  assignment  of 
error  should  specify  the  ruling  complained  of  with  sufficient 
definiteness  to  present  it  for  review.* 

1  The  assignment  of  error  in  overruling  appellant's  motion  for  a  continu- 
ance is  insufficient  where  there  are  two  separate  and  distinct  rulings 
upon  such  motions.     May   v.  State,   140  Ind.  88,   39  N.  E.  701. 

In  Kansas  the  propriety  of  a  refusal  is  presented  for  review  in  the  court 
of  appeals  by  an  assignment  of  error  to  the  overruling  of  the  motion 
for  a  new  trial,  one  of  the  grounds  of  wliich  motion  was  in  proceeding 
with  the  trial  while  the  case  was  pending  and  undetermined  in  the 
supreme  court  "as  set  forth  in  said  defendant's  motion  for  a.  con- 
tinuance."    Topeka  v.  Smelser,  5  Kan.  App.  95,  48  Pac.  874. 

e.  Necessity  that  judgment  he  final. — And  to  obtain  a  re- 
view of  a  ruling  on  application  to  postpone,  the  judgment  must 
be  final  for  purposes  of  appeal.* 

1  Thus,  a  writ  of  error  will  not  lie  to  an  order  granting  a  continuance 
where  the  cause  is  still  pending  in  the  lower  court.  Carter  v.  Kome 
&  C.  Constr.  Co.  89  Ga.  158,  15  S.  E.  30. 

So  of  an  appeal  when  the  judgment  on  the  merits  is  not  appealed  from. 
Xewman  v.   Wilderstein,   42  La.  Ann.  925,  8   So.  607. 
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So,  denial  of  a  motion  to  strike  a  cause  from  the  calendar  is  equivalent 
to  refusal  of  a  continuance,  and  is  not  appealable.  Wliitefoot  v. 
Leffingwell,  00  Wis.  182,  63  N.  W.  82. 

And  in  South  Carolina  an  order  for  a  continuance  does  not  "involve  the 
merits"  or  "afifect  the  substantial  rights"  so  as  to  be  appealable. 
Latimer  v.  Latimer,  <12  S.  C.  205,  20  S.  B.  159. 

Refusal  of  trial  court  to  grant  postponement  may  be  reviewed  on  motion 
for  new  trial,  or  by  general  terra,  on  appeal  from  order;  but  it  cannot 
be  reviewed  by  court  of  appeals  on  appeal  from  judgment  on  verdict. 
Smith  V.  Alker,  102  N.  Y.  87,  5  N.  E.  791. 

No  appeal  lies  directly  to  the  general  term  of  the  city  court  of  New  York 
from  an  order  denying  a  postponement  of  a  trial,  by  a  defendant  who 
withdraws  therefrom,  but  the  proper  course  is  to  make  a  nonenumerat- 
cd  motion  at  special  term  to  set  aside  such  decision.  McKeon  v. 
Kellard,  6  Misc.  31,  26  N.  Y.  Supp.  72.  But  an  appeal  lies  to  the 
general  term  from  an  order  granting  an  adjournment  if  illegal  con- 
ditions are  imposed.  Kennedy  v.  Wood,  54  Hun,  14,  7  N.  Y.  Supp. 
90. 

In  Canada,  a  judgment  on  a  contested  application  by  a  legatee  to  con- 
tinue a  suit  to  set  aside  a  deed  is  final  as  a  determination  of  the 
right  to  continuance,  and  therefore  appealable  to  the  supreme  court. 
Baptist  v.  Baptist,  21  Can.  S.  C.  425. 

28.  Postponement  by  agreement  or  consent. 

A  cause  may  be  postponed  by  agreement  of  the  parties,  act- 
ing for  themselves  or  through  counsel,  and  with  the  consent  of 
the  court.^  And  some  courts  provide  in  their  rules  that  no  cause 
on  the  trial  list  shall  be  postponed  more  than  once  by  consent 
of  counsel  or  parties.^  And  the  agreement  should  be  reduced 
to  vi^riting.^  But  an  agreement  to  postpone  will  not  always  be 
enforced,* — especially  if  its  enforcement  will  work  prejudice.' 

1  Moulder  v.  Kempff,  115  Ind.  459,  17  N.  E.  906,  holding  such  consent 
of  court  necessary. 

A  stipulation  that  if  for  any  reason  either  party  cannot  attend  on  the 
day  set  for  trial,  the  trial  shall  be  postponed,  does  not  require  action 
by  the  justice,  but  in  the  absence  of  one  party  the  other  is  to  continue 
it  by  force  of  the  agreement;  and  the  word  "party"  includes  counsel- 
Standard  Granite  Co.  Quarries  v.  Aikey,  67  Vt.  116,  30  Atl.  806. 

It  will  not  be  presumed  that  counsel  was  present  and  acquiesced  in  the 
continuance  unless  the  record  contains  statements  expressly  to  that 
effect.  Dickinson  v.  Mann,  74  Ga.  217.  But  an  order  to  postpone, 
granted  on  the  court's  misunderstanding  induced  by  counsel's  state- 
ment   asking   therefor,    that    opposing    counsel    consented   thereto,    i» 
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properly  set  aside,  though  the  latter  is  in  court  when  the  postpone- 
ment is  asked,  unless  he  heard  the  statement  and  made  no  objection 
thereto.     Hunt  v.  Listenberger,  14  Ind.  App.  320,  326,  42  N.  E.  240. 

A  defendant  who,  with  plaintiff's  consent,  obtains  a  postponement  for 
more  than  ninety  days,  under  the  Nebraska  Code,  cannot,  on  the  day 
to  which  adjournment  was  had,  demand  a  dismissal  of  the  action- 
Fischer  V.  Cooley,  36  Neb.  626,  54  N.  W.  960. 

2  So  provided  by  rule  of  court  of  the  common  pleas  of  Lancaster  county, 
Pennsylvania.  And  in  Schrimpton  v.  Bertolet,  155  Pa.  638,  26  Atl. 
776,  it  was  held  that  the  necessary  meaning  of  this  rule  was  that  the 
court  must  grant  at  least  one  continuance  if  both  parties  consent, 
and  that  a  refusal,  which  forces  parties  to  trial  without  witnesses, 
and  is  in  violation  of  this  rule,  is  reversible  error. 

s  So  required  by  a  rule  of  court  in  Alabama.  Collier  t.  Falk,  66  Ala. 
224.  See  also  Griswold  v.  Lawrence,  1  Johns.  507;  Peralta  v.  Mariea, 
3  Cal.  185. 

4  As,  an  alleged  oral  agreement  made  out  of  court,  the  evidence  leaving  it 
uncertain  whether  the  agreement  was  really  made.  Felton  v.  Moffett, 
29  Neb.  582,  45  N.  W.  930. 

6  Thus,  an  agreement  between  counsel,  made  without  the  consent  of  one 
of  the  parties,  will  be  set  aside  by  the  court  in  its  discretion  wlien 
enforcement  of  the  agreement  will  result  in  serious  injury  to  one  of 
the  parties  and  the  other  will  not  be  prejudiced  by  its  being  so  set 
aside.     MeClure  v.  Sheek,  68  Tex.  426,  4  S.  W.  552. 


29.  Postponement  by  operation  of  law. 

a.  To  next  term. — Undisposed-of  cases  on  the  docket  at  the 
end  of  a  term  are,  however,  by  operation  of  law,  continued  to 
the  next  term  without  a  special  order.*  But  an  order  of  the 
court,  on  its  own  motion,  continuing  to  the  next  term  all  cases 
undisposed  of,  may  be  set  aside  a  few  minutes  later  and  the  cases 
ordered  for  trial  at  that  term.^ 

1  Harrison  v.  Com.  81  Va.  491;  Va.  Code,  chap.  161,  §  16;  Poyer  v.  Des 
Plaines,  124  111.  310,  15  N.  E.  708;  Horn  v.  Excelsior  Springs  JJo. 
52  Mo.  App.  548;  Strickler  v.  Foegel,  40  Neb.  773,  59  N.  W.  384. 
And  causes  on  the  short-cause  calendar  in  Cook  county,  Illinois,  cir- 
cuit court  may  be  so  continued  from  day  to  day  if  necessary  to 
dispose  of  them  for  trial.  Armstrong  v.  Crilly,  152  111.  646,  38  N. 
E.  936. 

So,  in  West  Virginia,  a  cause  before  a  justice  stands  over  for  one  week 
and  from  week  to  i\;eek  until  disposed  of  on  the  nonappearance  of  the 
justice  at  the  hour  set;  and  a  judgment  rendered  by  another  justice 
called  in  by  one  party  after  the  hour  has  e.xpired,  without  notice  to 
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the  otlier  party,  is  void  and  will  be  set  aside  on  certiorari.     Parsons 
V.  Aultraan,  M.  &  Co.  43  W.  Va.  473,  31  S.  E.  935. 
J2  Lament   v.  Williams,  43  Kan.  558,  23  Pac.  592,  sustaining  suoth  action 
by   the   trial    court,   and    lidding   that   jurisdiction   and    control   over 
the  case  is  not  lost  by  the  first  order. 

h.  Extension,  by  legal  holiday. — A  postponement  to  a  day  on 
which  the  court  is  prohibited  from  transacting  business — as 
Sunday  or  a  legal  holiday — will  extend  to  the  first  day  there- 
after on  which  it  can  legally  transact  business.' 

1  State  ex  rel.  Carter  v.  King,  23  Neb.  540,  37  N.  W.  310.  And  a  motion 
returnable  on  Labor  Day,  which  by  New  York  laws  is  made  a  legal 
holiday,  stands  over  as  of  course  until  the  next  day,  in  the  absence 
of  a  judge  on  that  day.  Berthold  v.  Wallace,  14  ilisc.  55,  35  N.  Y. 
Supp.  208. 

But  under  the  Wisconsin  statute  prohibiting  the  opening  of  court  or 
transacting  of  business,  except  to  instruct  or  discharge  a  jury  or 
receive  a.  verdict  and  render  judgment  thereon,  a  justice  of  the  peace 
has  no  power  to  further  adjourn  a  cause  on  Thanksgiving  Day,  to 
which  day  it  had  been  previously  adjourned  by  consent  of  parties; 
and  a  judgment  rendered  on  the  last  adjourned  day  is  void,  ilil- 
waukee  Harvester  Co.  v.  Teasdale,  91  Wis.  59,  59  N.  W.  422.  So, 
also,  under  a  South  Dakota  statute.  Leonosio  v.  Bartilino,  7  S.  D. 
93,  63  N.  W.  543. 

30.  Postponements  by  justices  of  the  peace. 

a.  In  general. — ^In  most  states  the  postponement  of  causes 
before  justices  of  the  peace  is  regulated  by  statute ;  ^  and  a  post- 
ponement granted  before  the  time  allowed  by  statute,^  or  for  a 
time  in  excess  of  the  statutory  period,*  or  exceeding  the  number 
of  postponements  allowed,*  is  unauthorized  and  oiists  the  jus- 
tice of  jurisdiction  to  further  proceed  with  the  cause,  unless  the 
postponement  was  expressly  agreed  to  by  the  parties. ° 

1  Thus,  under  a.  Kansas  statute,  a  party  is  entitled  of  right  to  a,  con- 
tinuance for  any  desired  number  of  days  not  exceeding  fifteen  on 
filing  the  required  affidavit.  Cook  v.  Larson,  47  Kan.  70,  27  Pac. 
113. 

In  West  Virginia  defendant  in  an  action  before  a  justice  of  the  peace 
who,  on  the  return  day,  makes  oatli  that  he  has  a  just  defense,  is 
entitled  to  continuance  for  seven  days.  Mullinax  v.  Waybright,  33 
W.  Va.  84,  10  S.  E.  25.  But  a,  mayor,  before  whom  is  returnable  r.n 
order  issued  on  a  petition  to  the  counsel  to  show  why  a.  merry-go- 
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round  should  not  be  abated  as  a  nuisance,  is  not  a  justice  of  the 
peace  within  tlie  meaning  of  the  Code  of  West  Virginia,  allowing 
causes  before  justices  to  be  postponed  seven  days,  and  his  refusal  to 
so  postpone  is  not  error.  Davis  v.  Davis,  40  W.  Va.  4li4,  21  S.  K. 
90G. 

In  Nebraska,  continuance  of  a,  cause  before  a,  justice  for  not  to  exceed 
thirty  days  will  be  granted  on  the  applicant  proving,  as  required  by 
the  Code,  by  his  own  oatli  or  otherwise,  that  he  cannot,  for  want 
of  material  evidence  expected  to  be  produced  by  him,  safely  proceed 
to  trial.  Belcher  v.  Skinner,  28  Neb.  91,  44  N.  W.  78;  Coombs  v. 
Brenklander,  29  Neb.  586,  45  N.  W.  929.  But  not  wlicn  lie  has  al- 
ready had  one  continuance  of  seventeen  days  by  consent  of  the  other 
IJarty;  he  must  then  satisfy  the  justice  by  oath  or  otherwise,  as  re- 
quired by  another  statute,  of  his  inability  to  go  to  trial  before  the 
time  asked  for  want  of  material  evidence,  describing  it;  that  the 
delay  is  not  from  any  fault  of  his,  and  that  he  expects  to  procure 
the  testimony.     Moran  v.  McCullum,  50  Neb.  449,  09  N.  W.  938. 

*Thus,  jurisdiction  is  lost  by  an  adjournment  on  the  return  day  after 
both  parties  have  appeared,  but  before  issue  is  joined.  Duel  v. 
Sykes,  59  Hun,  117,  13  N.  Y.  Supp.  166.  Or  where  plaintiff  does  not 
appear  or  put  in  a  complaint  on  the  return  day,  and  defendant  ap- 
pears and  demands  dismissal  because  of  plaintiff's  failure  to  appear. 
'L'odd  V.  Doremus,  60  Hun,  385,  15  N.  Y.  Supp.  470. 

3  Holden  v.  ]\IcCabe,  21  Pa.  Co.  Ct.  41. 

So,  in  Iowa,  an  adjournment  for  three  days  from  the  return  day  without 
defendant's  consent,  in  violation  of  the  Code,  devests  the  justice  of 
jurisdiction;  and  verbal  notice  of  the  adjournment  given  by  plain- 
tiff to  defendant's  agent  will  not  restore  the  jurisdiction.  Iowa  Union 
Teleph.  Co.  v.  Boylan,  86  Iowa,  90,  52  N.  W.  1122. 

But  the  New  York  statute  restricting  the  right  of  the  justice  of  the  New 
York  city  municipal  court  to  grant  adjournments  to  a  period  "not 
exceeding  ninety  days  from  the  return  of  the  summons''  applies  to  the 
period  of  each  particular  adjournment  asked,  and  is  not  violated  so 
as  to  oust  the  court  of  jurisdiction  because  the  aggregate  time  of  all 
adjournments  granted  on  application  of  either  parly  exceeds  the 
prescribed  limit.  First  Nat.  Bank  v.  Smith,  24  Misc.  709,  53  N.  Y. 
Supp.  795. 

And  an  adjournment  for  three  days  does  not  devest  the  justice  of  juris- 
diction to  hear  the  case  on  the  return  day  because  he  omitted  to 
state  in  his  docket  on  whose  motion  the  adjournment  was  had,  when: 
there  is  no  general  appearance  by  defendant,  and  plaintiff  on  the  re- 
turn day  appears  and  files  his  complaint.  Wheeler  v.  Paterson,  64 
Minn.  231,  66  X.  W.  964. 

*Thus,  11  third  adjourimient  without  cause  shown,  after  two  previous 
adjournments  for  cause,  ousts  jurisdiction.  Stale  v.  Gust,  70  Wis. 
631,  35  N.  W.  5.59. 
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And  under  the  New  York  Code  of  Civil  Procedure  a  second  adjournment 
without  consent  of  both  parties  ousts  the  court  of  jurisdiction.  Mor- 
ris V.  Hays,  24  App.  Div.  8,  43  N.  Y.  Supp.  639.  Although  payment 
of  the  objecting  party's  witness  fees  is  imposed  as  a  condition.  New- 
man V.  Woodcoclc,  16  Misc.  142,  38  N.  Y.  Supp.  957. 

So,  in  Wisconsin,  a  second  adjournment  in  the  absence  of,  and  without 
consent  of,  defendant,  and  without  the  oath  or  affidavit  required, 
deprives  a  justice  of  jurisdiction  under  a  statute  prohibiting  more  than 
one  adjournment  unless  the  applicant  shall  satisfy  the  justice  by  oath 
that  he  cannot  safely  proceed  to  trial  for  want  of  material  evidence, 
although  the  justice  assigns,  as  one  of  the  reasons  for  the  adjourn- 
ment, his  own  illness,  as  another  statute  requires  transference  of  the 
case  to  another  justice  in  case  of  illness.  Gallager  v.  Serfling,  92 
'     Wis.  544,  66  N.  W.  692. 

5  Stoutenburg  v.  Humphrey,  9  App.  Div.  27,  41  N.  Y.  Supp.  140. 

And  under  the  Washington  Code  prohibiting  postponement  for  a  period 
exceeding  sixty  days,  jurisdiction  is  lost  \»here  the  adjournment  ex- 
ceeds sixty  days  and  the  docket  entry  fails  to  show  that  it  is  b.A 
consent  of  both  parties.  Nelson  v.  Campbell,  1  Wash.  261,  24  Pac. 
539. 

And  in  Iowa  a  finding  shown  by  the  justice's  record,  that  an  adjourn- 
ment of  three  days,  in  violation  of  the  Code,  was  with  consent  of  the 
parties,  when  in  fact  defendant  had  not  consented,  is  not  conclusive 
on  the  latter;  and  a  subsequent  default  judgment  against  him  is  void. 
Iowa  Union  Teleph.  Co.  v.  Boylan,  86  Iowa,  90,  52  N.  W.  1122. 

In  Minnesota  an  adjournment  of  one  hour  by  consent  of  both  parties 
when  the  pleadings  are  closed  is  proper,  although,  under  the  statute^ 
an  adjournment  for  more  than  six  days  without  such  consent  is  im- 
proper. Caley  v.  Rogers,  72  Minn.  100,  75  N.  W.  114.  See  also  West 
v.  Berg,  66  Minn.  287,  68  N.  W.  1077. 

And  in  New  York  jurisdiction  is  not  lost  by  an  adjournment  for  the 
time  agreed  on  by  the  parties  after  mistrial,  which  had  been  demand- 
ed by  plaintiff  alone,  and  without  issuing  a,  new  venire,  as  required 
by  the  Code  of  Civil  Procedure,  where  the  plaintiff  waives  his  right 
of  trial  by  jury  and  defendant's  attorney  states  that  he  does  not  de- 
mand a  jury  trial,  although  he  does  state  that  he  wants  the  case 
tried  according  to  law.  Suiter  v.  Kent,  12  App.  Div.  599,  43  N.  Y. 
Supp.  137. 

According  to  Johnson  v.  Hagberg,  48  Minn.  221,  50  N.  W.  1037,  an  ad- 
journment beyond  the  statutory  limitation  under  a  stipulation  of  the 
parties  made  and  filed  before  the  adjourned  day,  for  further  adjourn- 
ment, if  an  irregularity,  is  an  immaterial  one,  and  the  loss  of  juris- 
diction is  waived  by  the  stipulation. 

And  the  undertaking  required  by  a  Nevada  statute  to  procure  a  continu- 
ance or  adjournment  is  not  necessary  where  the  cause  is  adjourned. 
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tliough  beyond  the  statutory  period,  by  consent  of  the  parties.  Nevada 
C.  R.  Co.  V.  Lander  County  Dist.  Ct.  21  Nev.  409,  32  Pac.  673. 

&.  Failure  to  specify  time  and  place. — So,  too,  failure  to 
specify  the  time^  and  place'  to  which  the  cause  is  adjourned  de- 
\ests  him  of  jurisdiction. 

1  Thus,  a   justice  loses   jurisdiction  by   an    adjournment  without  a  fixed 

day  on  a  verbal  agreement  by  the  parties  to  agree  on  the  day,  and 
that  in  case  of  their  failure  so  to  do  the  justice  may  appoint  a  day. 
Bonney  v.  Paul,  39  N.  Y.  S.  R.  596,  15  N.  Y.  Supp.  442. 

2  Fitzhugh  V.  Rivard,  109  Mich.  154,  66  N.  W.  947. 

c.  Holding  cause  open. — But  merely  holding  open  a  cause  for 
a  few  hours  to  allow  defendant  to  appear,^  or  from  day  to  day 
in  order  to  perform  other  official  duties,*  will  not  work  a  loss  of 
jurisdiction. 

1  Steele  v.  Wells,  56  N.  Y.  Supp.  367. 

2Wocmpener  v.  Ketchum,  110  Mich.  34,  67  N.  W.  1106  (holding  that 
"holding  open"  is  not  technically  an  adjournment,  within  the  meaning 
of  Howell's  Annotated  Statutes,  even  though  it  is  so  called  on  the 
docket,  and  that  it  is  not  within  the  provision  of  a  statute  requiring 
the  docket  to  show  adjournments  and  the  place  to  which  they  are 
made). 
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1.  The  right  to  challenge. 

2.  Interrogating  the  jurors. 

3.  Evidence  nliunde. 

4.  Exception  to  admission  or  exclusion  of  evidence. 

5.  Grounds  of  challenge. 

a.  General  disqualifications. 

b.  Prior  service  as  juror. 

(1)  In  same  case. 

(2)  In  other  case. 
u.  Interest. 

(1)  In  general. 

(2)  Interest  as  taxjjajer  or  resident. 

d.  Relationship. 

e.  Business  relationship;   obligation  to  party. 

f.  Acquaintance;   membership   in   church,    secret   society,   etc. 

g.  Formation   and  expression   of  opinion. 

(1)  In  general. 

(2)  Opinion  as  to  incidental  question. 
h.  Conversations  vfith  party. 

i.  Prejudice   against  business   or   calling, 
j.  Litigation. 

6.  Sufficiency  of  challenge;  time. 

7.  Trial,  evidence,  and  decision. 

8.  Exception  to  overruling  of  challenge. 

9.  Peremptory  chrJlonge;  nature  and  extent  of  right. 

a.  In  general. 

b.  Order  of.  • 

c.  When   interposed. 

d.  Number  ot. 

10.  Court  may  set  aside  or  excuse  juror. 

ii.  In  general. 

b.  Time  or  stage  of  the  case. 

c.  Sufficiency   of  showing. 

d.  On  motion  of  court  or  against  consent  ot  party. 

e.  Harmless  error. 

f.  Excusing  person  from  jury  list  or  venire. 

g.  Kosumption  of  trial  after  substituting  juror. 

[The  statutes  abrogating  resort  to  triers,  and  leaving  it  to  the 
judge  to  determine  all  causes  of  challenge,  do  not,  without  more, 
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abrogate  the  distinction  between  challenges  for  principal  cause 
and  challenges  to  the  favor.  In  the  former  class,  if  the  fact 
suggested  be  established,  incompetency  is  an  inevitable  conclu- 
sion of  law;  in  the  latter,  incompetency  is  a  mere  question  of 
fact. 

The  application  of  the  following  rules  should  be  guided  by  the 
recognized  principles  that,  in  the  absence  of  statute  to  the  con- 
trary:  (1)  A  court  of  general  jurisdiction,  finding  the  statu- 
tory means  of  providing  a  jury  inadequate,  may  fall  back  on  its 
common-law  powers;  (2)  an  unfit  juror  may  be  sot  aside  on  a 
just  objection,  though  the  statutes  do  not  provide  for  the  case; 
and  (3)  the  judge  may  properly  interpose  of  his  own  motion, 
when  necessary  to  secure  a  fit  and  impartial  jury.  J 

1.  The  right  to  challenge. 

The  right  to  challenge  jurors  for  a  cause  assigTied,  as  distin- 
guished from  peremptory  challenge,  is  a  common-law  right 
which  cannot  be  taken  away  except  by  express  statute.'' 

1  Barrett  v.  Long,  3  H.  L.  Cas.  30.5,  415.  But  see  Kvindiiiger  v.  Saginaw, 
59  Mich.  355,  26  N.  W.  634,  where  the  court  say:  "It  is  not  neces- 
sary that  the  statute  should  contain  a  provision  that  a  challenge  for 
cause  may  be  allowed.  It  exists  in  all  cases  where  the  jury  impaneled 
is  a  common-law  jury,  and  a,  party  cannot  be  deprived  of  this  right 
by  statute." 

In  South  Dakota  there  may  be  a  challenge  to  the  array  in  civil  cases  as 
well  as  in  criminal  cases,  although  the  Code  of  Civil  Procedure  makes 
no  provision  for  such  challenge.  Jones  v.  Woodworth,  24  S.  D.  5S3, 
]24  N.  W.  844. 

2.  Interrogating  the  jurors. 

Each  party  has  the  right  before  the  jury  is  sworn  to  interro- 
gate each  proposed  juror  under  oath,'  or  to  have  the  court  do  so,^ 
on  points  material  to  the  question  whether  he  has  the  qualifica- 
tions required  by  law  and  is  impartial.^ 

1  To  determine  the  competency  of  a  juror  an  oath  is  administered  to  him, 
and  he  is  required  to  answer  all  questions  touching  his  qualifications 
as  a  juror,  rot  generally,  but  in  that  particular  case.  Ensign  v.  Har- 
ney, 15  Neb.  330,  48  Am.  Rep.  344,  18  N.  W.  73. 

But  that  jurors  were  not  so  sworn  cannot  be  objected  to  on  appeal  in 
the  absence  of  an  exception  to  impaneling  them,  and  it  is  not  even 
stated   that   they   were  not   qualified,   or   that   appellant   was   in   fact 
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prejudiced,   and   it  does   not  appear  when   hia  counsel  first  knew  of 
the  omission.     Preston  v.  Hannibal  &  St.  J.  R.  Co.  132  Mo.  Ill,  33 
S.  W.  783. 
It  is  the  duty  of  a  juror  to  malce  full  and  truthful  answers  to  such  ques- 
tions as  are  asked  him,  neither  falsely  stating  any  fact  nor  conceal- 
ing any  material   matter,   since   full  knowledge  of   all  material  and 
relevant  matters  is  essential  to  a  fair  and  just  exercise  of  the  right 
to  challenge  either  for  cause  or  peremptorily.    And  a,  juror  who  falsely 
misrepresents  his  interest  or  situation,   or  conceals  a  material  fact 
relevant  to  the  controversy,  is  guilty  of  misconduct,  which  is  preju- 
dicial  to   the   party.   And   the   injury   done   cannot   be   repaired   by    a 
subsequent   statement   correcting  the   untruthful    answer.     Pearcy   v. 
Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Rep.  673,  12  N.  E. 
98. 
2  In  Alabama,  neither  party  has  the  right  to  so  examine,  but  the  exam- 
ination must  be  made  by  the  judge.     Kansas  City,  M.  &  B.  R.  Co.  >. 
Whitehead,  109  Ala.  495,  39  So.  705. 
Ihat  the  court  participated  in  the  examination  of  jurors  is  not  cause  for 
reversal  where  appellant  examined  them  as  much  as  he  desired,  and 
accepted  those  who  tried  tlie  case.     Kessel  v.  O'SuUivan,  60  111.  App. 
548. 
But  the  fact  that  the  court  had,  in  order  to  test  their  disinterestedness, 
put  questions  to  the  jurors  as  a  whole,  after  the  completion  of  the 
panel,  to  which  no  juror  responded,  cannot  deprive  a  party  of  his 
right  to  interrogate  the  jurors  for  the  same  purpose  by  the  same  or  ii 
similar  line  of  questioning.     American   Bridge  Works   v,  Pereirsi,   79 
111.  App.  90. 
'Hull  v.  Albro,  2  Disney    (Ohio)    147,  149;   Loeffler  v.  Keokuk  Northern 
Line  Packet  Co.   7   Mo.  App.   185;   Gilliam  v.  Brown,  43  Miss.  641. 
Other  cases  in  note  to  State  v.  Crank,  23  Am.  Dec  131.     See  also 
Paducah,  T.  &  A.  R.  Co.  v.  Muzzell,  95  Tenn.  200,  31  S.  W.  999;  Hol- 
ton   V.   Hendley,   75   Ga.   847.     Contra,   in   South   Carolina,   State   v. 
Crank,  2  Bail.  L.  66,  23  Am.  Dec.  117. 
Interrogating  as  to  general  opinions  of  a  juror's  duties  was  held  not  al- 
lowed even  for  the  purpose  of  ascertaining  if  the  juror  is  "of  sound 
judgment  and  well  informed,"  as  required  by  statute,  in  Pennsylvania 
Co.  V.  Rudel,  100  111.  603. 
Prospective  jurors  may  not  be  cross-examined  as  to  the  meaning  of  vari- 
ous technical  terms  likely  to  be  used  during  the  trial.     San  Antonio 
&  A.  P.  R.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281,  59  S.  W.  607. 
Whether   questions   propounded   to  veniremen   on   such  examination  were 
properly  excluded  is  immaterial,  where  none  of  them  so  questioned 
were  accepted,  and  appellant  had  not  exhausted  his  peremptory  chal- 
lenges, and  it  does  not  appear  that  he  sought  to  so  question  those 
afterward  accepted.     Grand  Lodge  I.  0.  of  M.  A.  v.  Wieting,  168  111. 
408,  48  N.  E.  59,  68  111.  App.  125. 


III. IMPANEI-ING  THE  JUi!Y.  71 

Great  latUvde  is  aUovjed  in  exercising  this  right  of  exaniiiia- 
tion  of  a  juror,*  and  if  it  appears  probable  that  he  is  not  indif- 
ferent he  is  excluded.^  But  its  scope  and  the  pertinency  of  the 
questions  propounded  are  discretionary  with  the  trial  judge,  to 
be  determined  from  the  nature  of  the  case  on  trial.'  And  it  is 
for  the  court  to  say  what  evidence  is  admissible  on  the  question 
of  impartiality.* 

1  But  it  is  error  to  permit  counsel  to  enlarge  on  his  side  of  the  case,  and, 
vmder  pretense  of  such  an  examination,  set  out  what  he  claims  he  will 
prove,  so  as  to  prejudice  the  jurors  before  they  are  sworn.  Hudson 
V.  Roos,  76  Mich.  173,  42  N.  W.  1099. 

And  counsel  should  not  ask  prospective  jurors  questions  intended  to  sug- 
gest that  the  defendant  was  protected  by  indemnity  insurance.  Stew- 
art V.  Brune,  102  C.  C.  A.  534,  179  Fed.  350. 

8  State  V.  Chapman,  1  S.  D.  414,  10  L.R.A.  432,  47  N.  W.  411.  And  see 
Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59,  60  Am.  Rep.  673,  12 
N.  E.  98,  and  cases  cited. 

3  Van  Skike  v.  Potter,  53  Neb.  28,  73  N.  W.  295.     And  for  further  illus- 

trations see  cases  in  notes  following. 

4  Smith  V.  Floyd,  18  Barb.  522. 

This  right  extends  to  facts  not  in  themselves  disqualifying  if, 
in  connection  with  others,  they  might  show  bias ; '  or  to  facts 
which  might  so  affect  the  juror's  mind  as  to  create  bias  or  preju- 
dice.* And  even  to  the  fact  of  prejudice  itself,'  though  not  as 
to  prejudice  against  crime.* 

So,  the  juror  may  be  asked  if  he  has  any  knowledge  of  the 
facts  of  the  case,  or  whether  he  has  formed  any  opinion  about 
it; '  but  not  as  to  his  opinion  on  an  assumed  state  of  facts.* 

But  as  to  the  propriety  of  asking  jurors  which  party  they 
would  favor  if  the  testimony  were  equally  balanced,  the  cases 
do  not  agree.' 

And  the  juror's  relations  with  parties  admitted  to  be  really 
interested  in  the  suit  may  be  inquired  into,  though  they  arc 
strangers  to  the  record ; '  but  it  is  not  proper  to  ask  a  juror  if 
he  is  a  debtor  of  a  party.* 

So,  too,  a  juror  may  be  questioned  as  to  his  acquaintance 
with  counsel  in  the  case,'"  or  so  as  to  ascertain  whether  the  re- 
lation of  attorney  and  client  exists  between  them.*' 
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So,  also,  the  juror's  kinship  to  a  party  may  be  inquired  into, 
though  it  is  not  within  the  degree  disqualifying  him.** 

And  he  may  be  asked  if  he  is  a  man  of  family,  to  enable  coun- 
sel to  advisedly  exercise  his  right  of  peremptory  challenge.*^ 

He  may  be  asked  as  to  his  membership  in  secret  societies  and 
church  organizations ;  **  and  whether  he  is  an  officer  of  or  inter- 
ested in  any  accident  or  indemnity  insurance  company.** 

But  questions  tending  to  his  disgrace,*®  or  disadvantage,"  can- 
not be  asked  the  juror. 

1  Mechanics'  &  F.  Bank  v.  Smith,  19  Johns.  1]5. 

2  Comfort  V.  Mosser,  121  Pa.  4.53,  15  Atl.  612. 

As,  in  a  suit  against  a,  railway  corporation,  it  is  proper  to  ask  the  jury 
whether  the  fact  that  plaintiff  was  riding  on  a  free  pass  would  in- 
fluence their  verdict.  JacksonviHc  S.  K.  E.  Co.  v.  Southworth,  32  111. 
App.  307,  affirmed,  135  111.  250,  25  N.  E.  1093.  So  jurors  may  he 
aslced  as  to  prejudice  against  labor  unions.  Gatzow  v.  Buening,  100 
Wis.  1,  49  L.II.A.  475,  80  Am.  St.  Eep.  17,  81  N.  W.  1003. 

But  to  ask  a  juror  whether  the  testimony  of  witnesses  who  profess  the 
Jewish  faith  would  receive  as  much  credit  as  that  of  members  of  any 
other  faith  is  improper.  Horst  v.  Silverman,  20  Wash.  233,  72  Am.  St. 
Rerp.  97,  55  Pac.  52. 

So,  too,  in  an  action  for  services,  a  juror  who  has  stated  that  he  had 
difficulty  with  his  employers,  touching  payment  of  wages,  cannot  be 
asked  whether  such  difficulty  would  prejudice  him  against  defendant. 
Fish  1.  Glass,  54  111.  App.  655. 

But  where  counsel,  after  all  desired  questions  had  been  asked  by  the  judge, 
announced  themselves  satisfied,  and  the  jurors  were  drawn  according 
to  law,  and  were  competent,  the  court  may  properly  refuse  to  permit 
counsel  to  examine  each  individual  jui'or  to  ascertain  his  bias.  Lon- 
don &  L.  F.  Ins.  Co.  V.  Eufer,  11  Ky.  L.  Rep.  724,  12  S.  W.  948. 

3  Thus,  Ford  v.  Umatilla  County,  15  Or.  313,  16  Pac.  33,  holds  that,  al- 

though not  authorized  by  statute,  it  is  proper  to  allow  jurors  to  be 
asked  as  to  prejudice  existing  in  their  minds  for  or  against  either 
party,  and  that  refusal  is  reviewable  on  appeal.  So,  Plorst  v.  Silver- 
man, 20  Wash.  233,' 55  Pac.  52,  holds  it  proper  to  ask  a  juror  if  he  is 
prejudiced  against  people  professing  the  Jewish  faith;  and  Towl  v. 
Bradley,  108  Mich.  409,  66  N.  W.  347,  holds  that  defendant  may  ask 
jurors  -whether  they  are  prejudiced  against  the  defense  of  the  statute 
of  limitations,  which  he  has  pleaded. 
But  under  a  \'irginia  statute  allowing  examination  of  a  juror  to  ascertain 
if  he  is  related  to  either  party,  or  has  any  interest  in  the  cause,  or  is 
sensible  of  any  bias  or  prejudice  "therein,"  a  juror  cannot  properly  be 
asked  if  he  is  prejudiced  against  corporations.  Atlantic  &  D.  R. 
Co.  v.  Eeiger,  95  Va.  418,  28  S.  E.  590. 
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A  taxpayer  in  a  city  which  is  u.  party  may  be  aslied  wlietliei-  his  interest 
as  such  would  be  likely  to  influence  his  verdiet.  Davey  v.  .lanesville, 
ni  Wis.  628,  87  N.  W.  813. 

lUiggiiis  V.  Miiiaghan,  78  Wis.  602,  U  L.R.A.  ]38,  47  N.  W.  041. 

6  Houston  &  T.  G.  R.  Co.  v.  Terrell,  69  Tex.  650,  7  S.  \Y.  070. 

6  Woollen  V.  Wire,  110  Ind.  251,  11  N.  E.  236;  Com.  &  Van  Horn,  4  Lack. 
L.  News,  63 ;  Fish  v.  Glass,  54  111.  App.  655. 

'In  JJichigan  it  is  held  proper.  Otsego  Lake  Twp.  \.  Kirsten,  72  Mich.  1, 
40  N.  W.  26;  Monoghan  v.  Agricultural  F.  Ins.  Co.  53  Mich.  238,  18 
X.  W.  797.  While  in  Illinois  it  is  not  allowed.  Chicago  &  A.  R.  Co. 
V.  Fisher,  38  111.  App.  33.     See  Fish  v.  Glass,  54  111.  App.  655. 

•  Meyer  v.   Gundlach-Nelson  Mfg.   Co.   67  Mo.  App.  389. 

9  Richardson  v.  Planters'  Bank,  94  Va.  130,  26  S.  E.  413. 

lOO'Hare  v.  Chicago,  M.  &  N.  R.  Co.  139  111.  151,  28  N.  E.  923. 

11  Vandalia  v.  Seibert,  47  111.  App.  477 ;  Lowe  v.  Webster,  19  Ky.  L.  Rep. 
1208,  43  S.  W.  217.  But  refusal  to  permit  the  question  is  not  re- 
versible error  unless  it  appears  that  the  verdict  was  influenced  by  the 
relation  of  attorney  and  client  between  opposing  counsel  and  one  or 
more  of  the  jurors.  Lowe  v.  Webster,  supra.  And  Northern  P.  R.  Co. 
V.  Holmes,  3  W'ash.  Terr.  202,  14  Pac.  688,  while  recognizing  the  line 
of  inquiry  as  legitimate,  holds  that  refusal  to  allow  it  was  not  in 
that  particular  instance  an  erroneous  exercise  of  discretion. 

iZTegarden  v.  Phillips,  —  Ind.  App.  — ,  39  N.  E.  212. 

13  Union  P.  R.  Co.  v.  Jones,  21  Colo.  340,  40  Pac.  891. 

1*  Burgess  v.  Singer  Mfg.  Co.  —  I'ex.  Civ.  App.  — ,  30  S.  W.  1110. 

But  the  pertinency  of  the  question  to  the  particular  case  is  committed  to 
the  sound  discretion  of  the  trial  judge,  and  its  exclusion  is  not  such 
an  abuse  as  to  require  reversal,  in  the  absence  of  prejudice.  Van 
Skike  V.  Potter,  53  Neb.  28,  73  N.  W.  295. 

isOwensboro  Wagon  Co.  v.  Boling,  32  Ky.  L.  Rep.  816,  107  S.  W.  204; 
M.  O'Connor  &  Co.  v.  Gillaspy,  170  Ind.  428,  83  N.  E.  738;  Sailer  v. 
Friedman  Bros.  Shoe  Co.  130  Mo.  App.  712,  109  S.  W.  794;  Heydman 
V.  Red  Wing  Brick  Co.  112  Minn.  158,  127  N.  W.  561;  Girard  v.  Gros- 
venordale  Co.  82  Conn.  271,  73  Atl.  747;  Brusseau  v.  Lower  Brick  Co. 
133  Iowa,  245,  110  N.  W.  577;  Blair  v.  McCormack  Constr.  Co.  123 
App.  Div.  30,  107  N.  Y.  Supp.  750;  Grant  v.  National  R.  Spring  Co. 
100  App.  Div.  234,  91  N.  Y.  Supp.  805. 

Bo  he  may  also  be  examined  as  to  whether  he  is  insured  by  or  interested 
in  a  specified  insurance  company.  Rinklin  v.  Acker,  125  App.  Div, 
244,  109  N.  Y.  Supp.  125. 

And  he  may  be  asked  whether  he  was  or  had  been  a  solicitor  of  any  in- 
demnity insurance  company.  Hoyt  v.  Independent  Asphalt  Paving  Co. 
52  Wash.  672,  101  Pae.  367. 
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16  Burt  V.  Panjaud,  99  U.  S.  180,  381,  25  L.  ed.  452;  Mechanics'  &  F.  Bank 

V.  Smith,  19  Johns.  115;  People  v.  Fuller,  2  Park  Crim.  Eep.  16;  Ryder 
V.  State,  100  Ga.  528,  38  L.R.A.  721,  28  S.  E.  246. 

17  3  Bl.  Com.  363. 


3.  Evidence  aliunde. 

A  -witness  may  be  called  to  prove  the  ground  of  challenge.* 

1  Pringle  v.  Huse,  1  Cow.  432 ;  Burt  v.  Panjaud,  99  U.  S.  180,  25  L.  ed. 
451.     But  compare  Hughes  v.  People,  116  111.  330,  6  N.  E.  55. 

4.  Exception  to  admission  or  exclusion  of  evidencei 

An  exception  lies  to  the  admission  or  exclusion  of  evidence 
\inder  either  of  the  preceding  rules.  But  to  render  available  the 
exclusion  of  evidence  it  must  appear  that  the  party  had  ex- 
hausted his  peremptory  challenges/  or  that  he  vi'as  prevented 
from  ascertaining  vrhether  the  juror  had  such  bias  or  prejudice 
as  would  influence  his  verdict.* 

1  Giand  Lodge  I.  0.  of  M.  A.  v.  Wieting,  68  111.  App.  125,  affirmed  in  16S 

111.  408,  48  N.  E.  59.  And  in  Ford  v.  Cheever,  113  Mich.  440,  71  N.  W. 
837,  such  exclusion  was  held  no  ground  for  appeal  where  the  juror 
was  peremptorily  excused  by  the  party  asking  the  question,  who, 
without  examining  other  jurors,  announced  himself  as  satisfied  with 
the  jury. 

2  Southern  P.  Co.  v.  Rauh,  1   C.  C.  A.  416,  7  U.  S.  App.  84,  49  Fed.  Rep. 

696;  Ford  v.  Umatilla  County,  15  Or.  313,  16  Pac.  33. 

5.  Grounds  of  challenge. 

a.  General  disqualifications. — General  disqualifications  for 
jury  service  will  support  a  challenge  for  cause,- — as,  for  instance, 
conviction  for  infamous  crime.  ^  So,  where  there  is  doubt  as  to 
the  juror's  being  an  elector  of  the  county.'  And  by  statute  in 
some  states  being  a  party  interested  in  a  suit  pending  and  at 
issue  at  the  term  of  the  court  for  which  he  is  summoned,*  is 
ground  of  challenge  for  cause.  So,  at  least  in  one  state,  is  igno- 
rance of  the  English  language.*  But  a  very  imperfect  knowl- 
edge of  the  law  applicable  to  the  case  is  not.*  ISTor  is  the  fact 
that  the  juror  is  exempt  from  jury  duty  ground  of  challenge 
for  cause.*  Color  is  no  test  of  right  to  serve  on  a  jury.''  A 
juror  need  not  be  a  taxpayer,  if  he  possesses  the  other  qualiSca- 
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tions  of  an  elector.'    And  persons  whose  names  are  entered  ou 
the  general  list  for  the  district  are  presumed  qualified.* 

1  i.:arrett  v.  Weinberg,  54  S.  C.  127,  31  S.  E.  341   (S.  C.  Const,  art.  5,  §  22, 

and  art.  2,  §  G,  and  Rev.  Stat.  1893,  §§  2377,  2379,  2406).  But  an 
unsigned  information  charging  crime,  filed  fifteen  years  before,  will 
not  disqualify.  Missouri,  K.  &  T.  R.  Co.  v.  Burrough,  —  Tex.  Civ, 
App.  — ,  46  S.  W.  403.  But  failure  to  object  on  this  ground,  thougli 
the  fact  v^as  known  before  the  cause  was  submitted  to  the  jury,  waives 
that  objection.    Blanton  v.  Mayes,  72  Tex.  417,  10  S.  W.  452. 

2  Even  though  on  voir  dire  he  brings  himself  within  the  statutory  qualifi- 

cation, where  no  complaint  is  made  that  a  fair  jury  was  not  obtained. 
Omaha  &  R.  Valley  E.  Co.  v.  Cook,  37  Neb.  435,  55  N.  W.  943. 
The  South  Carolina  Constitution  requires  jurors  to  be  qualified  electors  as 
provided  therein;  and  they  must  also  be  registered,  registration  being 
a  qualification  for  suffrage.  Mew  v.  Charleston  &  S.  R.  Co.  55  S.  C. 
90,  32  S.  E.  828. 

Jn  California,  jurors,  to  be  competent,  must  have  been  assessed  on  the  last 
assessment  roll  of  the  county  or  city  on  property  belonging  to  them ; 
and  an  assessment  of  the  property  to  two  persons  is  one  against  each 
so  as  to  qualify  each  within  the  Code  requirement.  People  v.  Owens, 
123  Cal.  482,  56  Pac.  251. 

^  N.  C.  Code,  §  1728.  But  a  juror  interested  as  a  creditor  in  a  fund  for 
which  a  receiver  has  sued  is  not  a  party  within  this  statute.  Vickers 
V.  Leigh,  104  N.  C.  248,  10  S.  E.  308.  And  see  various  other  codes 
and  statutes. 

A  person  is  disqualified  as  a,  juror  if  he  has  an  action  pending  against  the 
same  defendant  on  another  issue  arising  from  the  same  wrong  alleged 
in  the  case  on  trial.    Stennett  v.  Bessemer,  154  Ala.  637,  45  So.  890. 

4 Tims,  by  statute,  in  Michigan  (How.  Anno.  Stat.  §  755).  See  O'Neil  v. 
Lake  Superior  Iron  Co.  63  Mich.  690,  35  N.  W.  162.  Contra,  Re 
Allison,  13  Colo.  525,  22   Pac.  820. 

Abilitj'  to  read  and  write  the  English  language  is  a  requisite  in  Missouri. 
Parman  v.  Kansas  City,  105  Mo.  App.  091,  78  S.  W.  1046. 

s  Union  P.  R.  Co.  v.  Motzner,  8  Kan.  App.  431,  55  Pac.  670. 

«Luebe  v.  Thorpe,  94  Mich.  268,  54  N.  W.  41;  Brown  v.  State,  40  Fla. 
459,  25  So.  63;  People  v.  Rawn,  90  Mich.  377,  51  N.  W.  522  (because 
jui'or  over  age)  ;  People  v.  Owens,  123  Cal.  482,  56  Pac.  251  (ex- 
emption under  Cal.  Code  Civ.  Proc.  §  200,  to  persons  holding  county, 
city,  or  township  offices)  ;  Albany  Phosphate  Co.  v.  Hugger  Bros.  4 
Ga.  App.  771,  62  S.  E.  533.  In  8  L.R.A.(N.S.)  498  (State  v.  Cant- 
well,  142  ]vf.  C.  604,  55  S.  E.  820,  9  A.  &  E.  Ann.  Cas.  141),  authorities 
arc  cited  to  sustain  the  propositions  that  an  exemption  of  firemen 
from  jury  duty  is  not  a  vested  right,  but  a  statute  conferring  it  may 
be  amended  or  repealed;  that  the  exemption  will  be  recognized  by  the 
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courts;  and  that  such  exemption  mvist  lie  claimed  by  the  juror  at  tlie- 
first  opportunity.     Alabama   Criminal   Code  relative   to   disqualifica- 
tions and  exemptions  f)f  jurors  applies  to  civil  cases.     Louisville  & 
N.  R.  Co.  V.  Young,  168  Ala.  .-)5],  53  So.  213. 
'McPherson  v.  McCarrick,  22  Utah,  232,  61  Pac.  1004. 

8  Reed  \.  Peacock,  123  Mich.  244,  81  Am.  St.  Eep.  194,  82  N.  W.  53. 

9  Sprague  v.  Brown,  21  E.  I.  329,  43  Atl.  636,  49  L.R.A.  423. 

6.  Prior  service  as  juror.  (1)  In  same  case. — The  fact  thtit 
a  juror  has  served  on  a  former  trial  of  the  same  ease,  in  which 
a  verdict  was  rendered,  is  good  cause  for  challenge.'^  He  is  also 
disqualified,  even  though  no  verdict  was  reached  on  the  former 
trial,  where  a  mistrial  resulted  because  the  jury  were  unable  to- 
agree.^  But  the  mere  fact  that  a  jiiryman  had  sat  on  a  former 
trial  constitutes  no  cause  for  challenge,  where  on  the  first  trial 
a  verdict  was  directed  by  the  court '  or  the  jury  was  discharged 
after  part  of  the  evidence  was  introduced  because  it  was  discov- 
ered that  the  jury  had  not  been  sworn,  and  the  juror  stated  that 
he  had  formed  no  opinion  as  to  the  merits  of  the  case.* 

But  where  a  party,  knowing  of  the  juror's  former  connection 
with  the  case,  fails  to  challenge  him,  the  disqualification  is 
waived  and  cannot  subsequently  be  complained  of.'  Otherwise, 
however,  where  the  disqualification  was  not  disi'overed  in  time 
to  challenge  the  juror.* 

13  Bl.  Com.  303;  Bellows  v.  Williams,  Kirby,  166;  Charleston  &  W.  C.  E. 
Co.  V.  Attaway,  7  Ga.  App.  231,  66  S.  E.  548;  Herndon  v.  Bradshaw. 
4  Bibb,  45;  Kaighn  v.  Kennedy,  1  N.  C.  pt.  1,  p.  26  (Martin,  pt.  1 
p.  37);  Hunter  v.  Matthews,  12  Leigh,  228;  Henry  v.  Cuvillier,  3 
Mart.  N.  S.  524. 

2  Dot-hard  v.  Denson,  72  Ala.   .541  ;   Scott  \:  J'lcDonald,  83  Ga.  28,  9  S.  E. 

770;  Hester  v.  Chambers,  84  ilich.  562,  48  y.  W.  152.  Contra,  Whit- 
ner  v.  Hamlin,  12  Fla.  18. 
In  Weeks  v.  Medler,  20  Kan.  57,  it  was  held  that  under  the  Kansas  stat- 
ute, providing  that  it  is  good  ground  for  challenge  that  one  ha.'j 
formerly  been  a  juror  in  the  same  cause,  it  is  not  essential,  to  bring 
one  Avithin  this  provision,  that  the  cause  shall  have  been  at  sucli 
former  time  fully  tried  and  a  verdict  rendered,  or  the  jury  discharged 
because  unable  to  agree.  In  tliis  case  the  jury  was  discharged  early 
in  the  proceedings,  to  enable  defendant  to  amend  his  bill. 

3  Atkinson   v.  Allen,  12  Vt.  619,  36  Am.  Dec.  361. 

4  Leas  V.  I'atterson,  38  Ind.  465. 

5  Bellows  V.  Williams,  Kirby,  166. 
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«Herndoii  >.  Biaclshaw,  4  Bibb,  45;  Hunter  v.  Matthews,  ^2  Lcigb,  228; 
Hester  v.  Chambers,  84  Mich.  562,  48  N.  AY.  1.52;  Henry  >.  Cuvillicr, 
3  Mart.  X.  S.  r)24. 

(2)  In  other  case. — Jurors  who  have  rendered  a  verdict  in 
one  ease  are  subject  to  challenge  when  called  in  another  C'as(>  in 
which  the  issues  are  the  same.*  And  where  two  jurors  in  an  ac- 
tion of  trespass  had  served  on  the  grand  jur\-  which  had  found 
a  true  bill  against  the  defendant  for  the  same  trespass  on  the 
criminal  side  of  the  court,  a  new  trial  was  granted,  defendant 
liaving  been  ignorant  of  the  disqualification  until  after  the 
trial.'' 

But  the  disqualification  is  waived  l)y  failure  to  challenge  the 
juror.* 

But  where  the  second  case  is  submitted  upon  different 
grounds  than  the  first  one,  a  juror  who  ser\cd  in  the  former  is 
not  disqualified  to  serve  in  the  latter.* 

1  Garthwaite  v.  Tatuui,  21  Ark.  .336,  76  Am.  Dec.  402;  Missouri  P.  R.  Co.  v. 
Smith,  60  Ark.  221,  5  Inters.  Com.  Eep.  348,  29  S.  W.  752;  Grady  v. 
Early,  18  Cal.  108,  12  Mor.  Min.  Rep.  104;  Swarnes  v.  Sitton,  58  HI. 
155  (a  new  trial  was  granted  in  this  case,  disqualification  not  beinj; 
discovered  in  time  to  challenge)  ;  Baker  v.  Harris,  60  N.  C.  (1  Winsr. 
L.)  277;  Appcrson  v.  Logwood,  12  Hcisk.  262. 

Contra:  Algier  v.  The  Maria,  14  Cal.  167;  Chariton  Plow  Co.  -v.  Deusch,  10 
Neb.  .384,  20  N.  W.  208;  Central  R.  &  Bkg.  Co.  v.  Oglotrec,  97  (!:i. 
325,  22  S.  E.  953. 

Where,  during  a  recess  taken  upon  trial  on  account  of  tlic  illness  of  ri 
juror,  two  of  the  puiicl  wore  drawn  and  served  in  another  case  involv- 
ing a  question  which  was  also  au  important  question  in  the  first  case, 
such  jurors  were  held  incompetent  to  proceed  with  the  trial  of  the 
first  case,  on  the  ground  that  they  must  nepessarily  have  formed  and 
expressed  an  opinion  on  the  question  invnlved  in  both  cases.  Weeks  v. 
Lyndon,  54  \'t.  038. 

S  Hawkins  >.  Andrews,  39  Ga.  118. 

3  Central  R.  &  Bkg.  Co.  i.  Ogletree,  97  Ga.  325,  22  S.  E.  953;  Jennings  v. 
Heinroth,  71  Til.  App.  664. 

■*  Smith  V.  Wagenseller,  21   Pa,  491. 

By  statute  in  some  states,  previous  service  as  a  juror  in  the 
f;nme  court,  within  a  designated  time,  is  ground  for  challenge 
for  cause.* 

1  Kansas  Gen.  Stat.  1897,  chap.  24,  §  3;   Hill's    (Colo.)    Anno.  Stat.  1891, 
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§  2595  (one  year);  Ind.  Eev.  Stat.  §  1395  (one  year);  Neb.  Code, 
§  665  (two  years)  ;  Vt.  Stat.  3884,  chap.  Ill,  §  1  (two  years).  Ami 
see  statutes  of  other  states  for  similar  provisions. 

Under  the  Kansas  statute,  service  on  an  earlier  case  during  the  same  term 
will  support  a  challenge  for  cause.  Atchison,  T.  &  S.  F.  K.  Co.  v. 
Snedeger,  5  Kan.  App.  700,  49  Pac.  103. 

But  under  the  Colorado  statute  previous  service  within  the  designated  time 
in  the  county  court  will  not  support  a,  challenge  in  the  district  court. 
Courvoisier  v.  Raymond,  23  Colo.  113,  47  Pac.  284. 

Talesmen  are  also  subject  to  the  Nebraska  statute.  Wiseman  v.  Bruns,  36 
Neb.  467,  54  N.  W.  858. 

But  not  to  the  Vermont  statute.  First  Nat.  Banli  v.  Post,  66  Vt.  237,  28 
Atl.  989. 

Under  a  Mississippi  statute  talesmen  who  have  served  at  the  same  or  last 
preceding  term  in  as  many  as  three  cases  are  disqualified;  but  this 
statute  does  not  apply  to  »  juror  who  is  a  member  of  the  regular 
panel  for  the  week.  Louisville,  N.  0.  &  T.  K.  Co.  v.  Mask,  64  Miss. 
738,  2  So.  360. 

And  the  Indiana  statute,  making  it  unlawful  to  select  any  person  who  has 
served  during  the  year  immediately  preceding,  applies  to  a  talesman 
who  has  served  as  such  in  the  same  court  some  days  before  during  the 
same  term.  Goshen  v.  England,  119  Ind.  368,  5  L.R.A.  253,  21  N.  E. 
977. 

Such  prior  service  entitles  a  juror  to  an  exemption,  but  it  is  not  a  dis- 
qualification under  act  of  Congress  June  30,  1879,  and  Ind.  Terr. 
Anno.  Stat.  1899,  §  2675;  National  Bank  v.  Schufelt,  76  C.  C.  A. 
187,  145  Fed.  509. 

c.  Interest.  (1)  In  general. — An  interest  in  the  result  of 
the  action  disqualifies.^  Membership  in  a  corporation  which  is 
a  party  is  an  interest  within  this  rule.^ 

At  common  law  this  is  ground  of  a  challenge  for  principal 
cause. 

But  membership  in  a  religious  denomination  which  is  a  party 
does  not  necessarily  disqualify  one  on  the  ground  of  interest.' 

So,  a  juror  cannot  be  excluded  because  he  and  one  of  the 
parties  are  Odd  Fellows,  they  not  being  members  of  the  same 
lodge.*  Nor,  in  an  action  against  one  lodge  of  Odd  Fellows,  is 
a  member  of  another  lodge  disqualified,  though  a  member  of  the 
same  lodge  would  be.° 

But  in  an  action  against  a  fraternal  society  on  a  benefit  cer- 
tificate, members  of  the  society,  whose  assessments  would  be 
affected  by  the  result  of  the  action,  are  disqualified.' 
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1  Wood  V.  Stoddard,  2  Johns.  194 ;  Melson  v.  Dickson,  63  Ga.  682,  36  Am. 
Rep.  128.  And  see  Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59, 
60  Am.  Bep.  673,  12  N.  E.  98,  and  authorities  there  cited. 

IJut  the  fact  that  a  juror  is  surety  on  a  prosecution  bond  of  plaintiff  in  a 
similar  action  against  the  same  defendant  does  not  disqualify.  Jen- 
kins V.  Wilmington  &  W.  K.  Co.  110  N.  C.  438,  15  S.  E.  193. 

It  is  not  necessary  to  show  a  pecuniary  interest;  for  a  trustee  of  a  char- 
itable society  serving  without  compensation  and  having  no  possible 
pecuniary  benefit  from  its  recovery  in  the  action,  would  be  incompe- 
tent. And  members  of  a.  law  and  order  lea^e,  who  are  contributors 
to  the  expense  of  a.  prosecution  under  the  liquor  excise  law,  are  dia- 
qualiiied.  Jackson  v.  Sandman,  45  N.  Y.  S.  R.  633,  18  N.  Y.  Supp. 
894. 

But  not  an  interest  merely  in  the  legal  questions  involved,  without  an  in- 
terest in  the  result  of  the  cause.  See  Williams  v.  Smith,  6  Cow.  166; 
Miller  v.  Wild  Cat  Gravel  Road  Co.  52  Ind.  51,  59.  But  compare 
Lewis  V.  Few,  Anthon,  N.  P.  75,  where  it  was  properly  held  that  a 
person  present  and  acting  at  a  political  meeting  was  not  competent  as 
a  juror  in  an  action  between  other  persons  for  a.  libel  contained  in  an 
address  adopted  at  the  meeting;  and  Jeflferson  County  v.  Lewis,  20 
Fla.  980,  where  a  holder  of  similar  county  bonds  to  tliose  sued  on  was 
held  disqualified.  But  the  interest  which  one  has  in  an  action  by 
another  to  recover  for  services,  because  his  own  right  to  recover  de- 
pends on  the  authority  of  the  agent  who  employed  plaintiflF,  is  not 
such  as  to  disqualify  a  relative  as  a  juror,  under  the  Arkansas  stat- 
ute.    Arkansas  S.  R.  Co.  v.  Loughridge,  65  Ark.  300,  45  S.  W.  907. 

Public  policy  requires  that  a  prospective  juror  who  has  an  interest  in  the 
result  of  the  case  should  be  deemed  incompetent  notwithstanding  his 
assertion  that  his  interest  will  not  affect  his  judgment  as  a  juror. 
Gershner  v.  Scott-Mayer  Commission  Co.  93  Ark.  301,  124  S.  W.  772. 

8  McLaughlin  v.  Louisville  Electric  Light  Co.  100  Ky.  173,  34  L.K.A. 
812,  37  S.  W.  851;  Murchison  Nat.  Bank  v.  Dunn  Oil  Mills  Co.  150 
N.  C.  683,  64  S.  E.  883.  But  membership  in  a  corporation  does  not 
disqualify  in  an  action  to  which  a  corporation  is  not  a  party,  merely 
because  a  servant  of  the  corporation  is  the  defendant,  if  the  case  be 
such  that  there  could  be  no  benefit  to  a  recovery  over  against  the  cor- 
poration.    Williams  v.  Smith,  6  Cow.  166. 

Nor  is  a  person  who  is  a  stockholder  in  a,  corporation  which  is  a  rival 
to  one  of  the  parties  to  the  action  necessarily  thereby  disqualified. 
Rogers  Grain  Co.  v.  Tanton,  136  111.  App.  533. 

3Searle  v.  Roman  Catholic  Bishop,  203  Mass.  493,  25  L.E.A.(N.S.)  992, 
89  N.  E.  809,  17  A.  &  E.  Ann.  Cas,  340;  Barton  v.  Erickson,  14  Neb. 
164,  15  N.  W.  206. 

But  in  an  action  between  the  trustees  of  two  religious  denominations  in- 
volving  the   right   of   possession   of   property,   the  members   of   each 
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denomination  were  lielil  iiiconipetent  to  act  as  jurors,  because  of  their 
interest  in  tlie  property.     C'leage   i'.  Hyden,  G  Ileisk.  73. 

4  Reed  V.  Peacucl<,  ]23  Micli.  244,  40  L.R.A.  423,  81  Am.  St.  Rep.  194,  82 

N.  W.  53. 

5  Delaware  Lodge  \o.  1,  1.  0.  U.  F.  v.  Allmon,  1  Peiin.    (Del.)   100,  39  Atl. 

1098. 
«  lidraonds  v.  Modern  \\oodmen.  125  Jlo.  App.  214,  102  S.  \V.  601. 

(2)  Interest  as  taxpayer  or  resident. — At  coinioon  law,  and 
also  under  statutes  declaring  interest  a  disqualification,  a  citizen 
and  taxpayer  in  a  town,  city,  or  otber  municipality  is  disquali- 
fied in  an  action  to  whicli  it  is  a  party,*  unless  it  is  otherwise 
provided  by  statute.^ 

At  common  law  this  is  a  groimd  of  challeniic  for  principal 
cause.     If  the  relation  e.xist.s  the  disqualification  is  absolute. 

1  Day  V.  Savage,  tlobart,  "S.!.  Am.  ed.  -212 ;  Bailey  v.  TnunbuU,  3  Conn. 
581,  583,  diclum;  Kobinson  v.  Wilmington,  8  Jloust.  (Del.)  409,  32 
Atl.  347;  Eusscll  v.  Hamilton,  3  111.  50  (where  an  officer  was  the  nom- 
inal party  for  benefit  of  township)  ;  JTearn  v.  Grecnsburgh,  51  Ind. 
119;  Goshen  >■.  England,  119  Ind.  308,  5  L.R.A.  253,  21  JS'.  E.  977: 
Cramer  v.  Burlington,  42  Iowa,  315,  318;  Cason  \.  Ottumwa,  J02  Iow;i, 
99,  71  K".  W.  192;  Gibson  v.  Wyandotte,  20  Kan.  156:  Broadway  P. 
Mfg.  Co.  V.  Leavenworth  Terminal  I!.  &  Bridge  Co.  81  Kan.  610,  28 
L.R.A.(N.S.)  150,  106  Pae.  1034;  Hawes  v.  Gustin,  2  Allen,  402: 
Eberle  v.  St.  Louis  Public  Schools,  1.1  Mo.  247;  Fine  v.  St.  Loiis 
Public  Schools,  30  Mo.  160.  173;  Omaha  v.  Cane,  15  Xeb.  657,  20  X.  W. 
101;  Peek  v.  Essex  County  Freeholders,  21  N.  J.  L.  650;  Diveny  n. 
Elmira,  51  N.  Y.  500;  Wood  v.  Stoddard,  2  Johns.  194;  N.  Y.  Code 
Civ.  Proe.  §  1179;  Oklahoma  City  v.  Meyers,  4  Okla.  686,  46  Pac.  552; 
Guthrie  v.  Shaffer,  7  Okla.  459,  54  Pae.  698 ;  Ford  v.  Umatilla  County, 
15  Or.  313,  16  Pac.  33;  Multnomah  County  v.  Willamette  Towing  Co. 
49  Or.  204,  89  Pac.  389:  Watson  v.  Tripp,  11  R.  I.  98,  23  Am.  Rep. 
420.  Contra,  Kemper  i.  Louisville,  14  Bush,  87;  Kentucky  Wagon 
Mfg.  Co.  V.  Louisville,  97  Ky.  548,  3]  S.  W.  130;  Jackson  v.  Pool,  91 
Temi.  448,  19  S.  W.  324. 

Contra,  Anderson  v.  Wilmington,  6  Penn.  (Del.)  485,  70  Atl.  204;  Big 
Sandy  R.  Co.  v.  Floyd  County,  125  Ky.  345,  101  S.  W.  354. 

But  the  city  itself  cannot  challenge  a  juror  for  this  cause.  Conklin  v. 
Keokuk,  73    Iowa,  343,  35  N.   W.  444. 

In  the  city  of  \ow  York,  which  is  coextensive  with  tlic  county,  the  objec- 
tion is  waived  or  ignored  from  necessity. 

«  General  statutes  in  various  jurisdictions,  .is  well  as  special  charter  provi- 
sions, create  numerous  peculiar  exceptions  to  this  rule.  Thus,  in  the 
city  of  New  York,  liability  to  pny  taxes  in  a  city,  countv,  or  town  does 
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not  disqualify  in  a  penal  action.  N.  Y.  Code  Civ.  Proc.  §  1179.  Resi- 
dence does  not  disqualify  in  an  action  in  which  u  county  is  interested. 
N.  Y.  Eev.  Stat.  384,  §  4.  Nor  in  an  action  in  which  a  towii  is  inter- 
ested unless  the  proceeding  is  by  or  against  the  town.  X.  Y.  Eev. 
Stat.  357,  §  4.  Nor  does  residence  or  liability  to  taxation  in  a  vil- 
lage incorporated  under  the  general  act.  N.  Y.  Laws  1870,  chap.  291, 
title  8,  §§  9,  28;  2  N.  Y.  Eev.  .Stat.  7th  ed.  904;  N.  Y.  Code  Civ.  Proc. 
§  1179.  And  by  the  charter  of  Troy,  residents  and  ta.xpayers  of  that 
city  are  competent,  if  not  otherwise  disqualified;  and  exclusion  for 
that  reason  alone  is  reversible  error.  Hildreth  v.  Troy,  101  N.  Y. 
234,  4  N.  E.  5.-)9. 

So,  a  Texas  statute  e.xpressly  presides  that  residents  of  a  county  suing  or 
sued  may  be  jurors,  if  otherwise  competent  and  qualified  according  to 
law;  and  they  cannot  be  challenged  on  this  ground  under  another  stat- 
ute forbidding  generally  .-i  person  interested  directly  or  indirectly 
from  sitting.  Watson  v.  De  Witt  County,  19  Tex.  Civ.  App.  150,  46 
S.  W.  1001.  See  also  Marshall  v.  McAllister,  18  Tex.  Civ.  App.  159,  43 
S.  W.  1043:  Jlissouri,  K.  &  T.  E.  Co.  v.  Bishop,  —  Tex.  Civ.  App.  — , 
34  S.   W.   323. 

And  see  dictum  in  Johnson  v.  U'akulla  County,  28  Pla.  720,  9  So.  G90 
(Laws  1870,  chap.  IS,  §  17). 

And  so  by  statute  in  Pennsylvania.  And  this  statute  also  extends  the 
exemption  of  this  disqualffication  to  members  of  city  council,  etc.  And 
their  exclusion  on  this  ground  alone  is  reversible  error.  Scranton 
V.  Gore,  124  Pa.  595,  17  Atl.  144. 

So,  also,  in  "Michigan.  1  How.  Anno.  Stat.  §  466.  See  Smith  v.  German 
Ins.  Co.  107  Mich.  270,  30  L.E.A.  368,  65  N.  W.  236,  recognizing  the 
power  of  the  legislature  to  so  provide. 

But  the  fact  that  a  statute  removes  this  disqualification  does  not  go  to  the 
extent  of  qualifying  them  to  serve  where  they  are  parties  or  quasi 
parties  to  the  proceeding  to  be  investigated,  and  which  they  induced 
the  corporation  to  institute;  and  their  participation  subjects  them  to 
the  imputation  of  bias  in  favor  of  one  and  prejudice  against  the 
other  party.  Thus,  in  Georgia,  petitioners  for  a  new  road  over  the 
land  of  another  are,  when  objected  to,  incompetent  to  sit  as  jurors 
on  the  question  of  damages  between  the  county  and  the  landowner. 
Almand  v.  Rockdale  County,  78  Ga.  199.  And  in  Pennsylvania  mem- 
bers of  a  city  council  are  properly  rejected  in  an  action  against  the 
city  on  a  claim  which  has  been  presented  to  them  and  disallowed. 
Lancaster  County  v.  Lancaster,  170  Pa.  108,  32  Atl.  567. 


d.  Relationship. — Relationship  by  consaDguinity  or  affinity  '^ 
to  a  party,  or  to  one  who  is  disqualified  by  interest,  direct  or  in- 
direct,* disqualifies. 

At  common  law  this  disqualification  extends  to  those  in  the 
Abbott,  C:iv.  Jur.  T.— 6. 
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ninth  degree,'  and  no  further.     By  statute  in  some  states  it  ex- 
tends to  the  sixth ;  *  in  others  to  the  fourth.* 
At  common  law  this  is  ground  of  challenge  for  principal  cause. 

1  Williamson  v.  Mayer  Bros.  117  Ala.  253,  23  So.  3;  Biuldee  v.  Spangler,  12 

Colo.  216,  20  Pac.  760;  Houston  &  T.  C.  E.  Co.  v.  Terrell,  69  Tex.  650, 
7  S.  W.  670;  Geiger  v.  Payne,  102  Iowa,  581,  69  N.  VV.  554,  71  N.  W. 
571;  Sims  v.  Jones,  43  S.  C.  91,  20  S.  E.  905;  Davidson  v.  Wallingford, 
—  Tex.  Civ.  App.  — ,  30  S.  W.  286,  287;  Malianey  v.  St.  Louis  &  H. 
R.  Co.  108  Mo.  191,  18  S.  W.  895.  Compare  Central  R.  &  Banking  Co. 
V.  Roberts,  91  Ga.  513,  18  S.  E.  315. 

The  affinity  must  be  one  subsisting  at  tlie  time.  If,  upon  a  death  in  the 
line,  issue  do  not  survive,  the  affinity  is  severed.  Cain  v.  Ingham,  7 
Cow.  478,  and  note.  After  ivhich  it  is  only  a  circumstance  to  be  con- 
sidered on  the  question  of  actual  bias  as  a  ground  of  challenge  to  the 
favor. 

Relationship  to  a  plaintiff  in  a  former  action,  whose  judgment,  which  has 
been  paid  in  full,  is  the  basis  of  the  present  action,  and  who  appear;- 
in  the  present  action  as  a.  witness  only,  does  not  disqualify.  Faith 
V.  Atlanta,  78  Ga.  779,  4  S.  E.  3. 

2  Thus,   relationship  to  counsel  or  attorney,  whose  fees  depend  on  a  re- 

covery, disqualifies  equally  as  relationship  to  a  party.  Melson  v. 
Dickson,  63  Ga,  682,  36  Am.  Rep.  128.  But  see  Fait  &  S.  Co.  v.  Trux- 
ton,  1  Penn.  ( Del. )  24,  39  Atl.  457,  accepting  as  juror  a  nephew  of  one 
of  the  counsel. 

So,  of  relationship  of  a  juror  as  son  of  a  stockholder  in  a  corporation 
party.     Georgia  R.  Co.  v.  Hart,  60  Ga.  550. 

So,  it  seems,  of  relationship  to  an  inhabitant  of  a,  city  or  town  which  is 
a  party.  Day  v.  Savage,  Hobart,  85,  Am.  ed.  212;  Bailey  v.  Trum- 
bull, 31   Conn.  581,  583,  dicta. 

3  3  Bl.  Com.  363.    Recognized  in  Wirebach  v.  First  Nat.  Bank,  97  Pa.  54.!, 

552,  and  in  Cain  v.  Ingham,  7  Cow.  478.  Coke  speaks  of  relationsliip 
without  limit  as  to  degree. 
In  South  Carolina,  where  there  is  no  statute  fixing  the  degree  within  which 
a  juror  is  disqualified,  the  question  whether  the  relationship  is  such 
as  would  be  likely  to  render  the  juror  not  indifferent  is  left  to  the 
trial  judge  to  determine.  Sims  v.  Jones,  43  S.  C.  91,  20  S.  E.  905, 
and  cases  cited. 

4  Me.  Rev.  Stat.  chap.  1,  §  (j,  rule  22;  N.  Y.  Code  Civ.  Proc.  §  1166;  Ind. 

Rev.  Stat.  1894,  §  240.  See  Tegarden  v.  Phillips,  —  Ind.  App.  — , 
39  N.  E.  212. 

The  Maine  statute  provides,  however,  that  the  parties  may,  by  written  con- 
sent, waive  the  objection.  But  allowing  a  juror  so  disqualified  to  sit 
is  ground  for  new  trial,  though  neither  parties  nor  the  juror  knew  of 
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the  relationship  until  after  \erdict.  Jewell  v.  Jewell,  84  Me.  304,  18 
L.R.A.  473,  24  Atl.  858. 

The  degree  is  ascertained  by  ascending  from  the  juror  to  the  common 
ancestor,  and  descending  to  the  party,  counting  a  dcgi-ee  for  each 
person  in  both  lines,  including  the  juror  and  party  and  excluding  the 
common  ancestor.  N.  Y.  Code  Civ.  Proc.  §  46.  Generally,  however,  in 
this  country  the  mode  of  computation  adopted  is  that  of  the  civil  law, 
beginning  with  the  juror  and  ascending  to  the  common  ancestor,  and 
then  descending  to  the  part}',  recognizing  a  degree  for  each  person  in 
both  ascending  and  descending  lines.  Kahn  v.  Reedy,  8  Ohio  C.  C. 
34.5,  4  Ohio  C.  D.  284.     And  see  statutes  of  various  states. 

6  Mo.  Rev.  Stat.  §  0083 ;  Price  v.  Patrons'  &  Farmers'  Home  Protection  Co. 
77  Mo.  App.  236;  Ohio  Rev.  Stat.  §  5176.  See  Kahn  v.  P.eedy,  8  Ohio 
C.   C.  345,   4   Ohio   C.   D.  234. 

e.  Business  relationship j  obligation  to  party. — The  existence 
of  a  business  relationship  between  a  juror  and  a  party,  as,  for 
instance,  that  of  master  and  servant'  or  landlord  and  tenant^  or 
partners,' — is  sufficient  to  disqualify  the  juror  without  evidence 
of  bias. 

And  a  juror  is  properly  excluded  upon  challenge  where  he 
states  that  he  might  be  influenced  by  the  fact  that  he  was  under 
obligation  to  one  of  the  parties  for  favors  extended  in  the  past 
and  expected  to  be  extended  in  the  future.* 

But  the  mere  fact  that  a  man  is  indebted  to  another  is  not 
cause  for  challenge  to  exclude  the  debtor  from  sitting  as  a  juror 
in  a  case  wherein  the  creditor  is  a  party.* 

And  being  a  guest  i:i  an  inn  for  pay  is  not  cause  for  principal 
challenge,  because  not  a  case  where  one  might  be  subject  to 
control,  the  ability  of  one  party  to  control  the  other  being  the 
basis  of  the  disqualification.* 

1  Hubbard  v.  Rutledge,  57  Miss.  7;  Central  R.  Co.  v,  Mitchell,  63  Ga.  173: 
Louisville,  N.  0.  &  T.  R.  Co.  v.  Mask,  64  Miss.  738,  2  So.  360;  Louis- 
ville &  N.  R.  Co.  V.  Cook,  108  Ala.  592,  53  So.  190;  Atlantic  Coast 
Line  R.  Co.  v.  Bunn,  2  Ga.  App.  305,  58  S.  E.  538;  Pearce  v.  Quinoy 
Min.  Co.  149  Mich.  112,  112  N.  W.  739,  12  A.  &  E.  Ann.  Cas.  304; 
Blevins  v.  Erwin  Cotton  Mills,  150  N.  C.  493,  64  S.  E.  428. 

The  mere  fact  tliat  the  proposed  juror  in  a  suit  against  a  street-railway 
company  is  in  the  employ  of  another  street-railway  company,  is  in- 
sufficient.   Kohler  v.  West  Side  R.  Co.  99  Wis.  33,  74  N.  W.  568. 

If  not  made  a  statutory  ground  of  disqualification,  tlie  challenge  is  ad- 
dressed to  the  discretion  of  the  trial  judge.     Galveston,  H.  &  S.  A.  R. 
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Co.  V.  Thonisberry,  —  Tex.  — .  17  S.  W.  521.  But  the  relationship 
must  be  conclusively  shown  as  a  fact.  Coppersmith  v.  Mound  City 
R.  Co,  51  Mo.  App.  357. 

2  People  V.  Bodine,  1  Denio,  281;  Sherman  v.  Southern  P.  Co.  —  Nev.  — , 

111  Pac.  410;  Pipher  v.  Lodge,  10  Serg.  &  E.  214;  Hathaway  v.  Hel- 
mer,  25  Barb.  29.  And  tlie  abolition  of  distress  for  rent  has  not 
changed  the  rule.     Ibid. 

But  the  fact  that  a  juror  was  a  tenant  of  a,  party  under  a  lease  which 
required  iiim  to  deliver  as  rent  a  certain  share  of  the  crop  after  har- 
vest, which  had  been  delivered  for  that  year,  does  not  malce  him  eitlier 
a  partner  nor  agent  of  tlie  party,  under  Cal.  Code  Civ.  Proc.  §  002. 
Arnold  v.  Producers'  Fruit  Co.  141  Cal.  738,  75  Pac.  320. 

And  the  relation  of  landlord  and  tenant  between  a  juror  and  the  bonds- 
man for  tlie  prosecution  of  tlie  suit  is  not  a.  disqualification  of  such 
juror.     Brown  v.  Wheeler,  18  Conn.  199. 

3  Stumm  V.  Hummel,  39  Iowa,  478. 

4  Denver  S.  P.  &  P.  R.  Co.  \.  DriscoU,  12  Colo.  520,  21  Pac.  708. 

5  Thompson  v.  Douglass,  35  W.  Va.  337,  13  S.  E.  1015. 

6  Cuminings  v.  Gann,  52  Pa.  484. 

On  general  principles  one  subject  to  the  control  of  a  person 
interested  should  be  deemed  equally  disqualified.^ 

1  As,  an  employee  of  bondsmen  on  an  instrument  given  by  a,  party  to  se- 
cure him  in  possession  of  the  property  originally  in  controversy.  Hill 
V.  Corcoran,  15  Colo.  270,  25  Pac.  171. 

But  the  relation  of  landlord  and  tenant  between  a  juror  and  the  bonds- 
man for  tlie  prosecution  of  the  suit  has  been  held  not  a  disqualification. 
Brown   v.  AVheeler,   18  Conn.  199. 

And  the  fact  that  a  juror  is  an  employee  of  a  defendant  in  another  suit 
brought  by  plaintiff  in  the  same  court  on  the  same  issue,  and  set  for 
trial  the  same  day,  of  itself  sufficient  to  raise  a  disqualifying  presump- 
tion of  bias,  though  it  will  support  a,  challenge  for  favor,  requiring 
inquiry  into  the  question  of  bias.  Calhoun  v.  Hannan,  87  Ala.  277,  6 
So.  291. 

So,  an  employee  of  a,  stockholder  of  a.  corporation  is  not,  for  that  reason, 
disqualified  in  an  action  in  which  the  corporation  is  interested.  San- 
souver  v.  Glenlyon  Dye  Works,  28  R.  I.  539,  68  Atl.  545. 

/.  Acquaintance;  menibcvsliip  in  church,  secret  society,  etc. — 
Intimate  acquaintance  ■*  with  a  party  or  fellow  service  in  employ- 
ment^ does  not  disqualify,  but  is  a  circumstance  to  be  considered 
on  the  quest  ion  of  bias.  At  common  law  this  is  ground  of  chal- 
lenge to  the  favor  only. 
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Membership  in  a  religious  denomination  which  is  a  party 
does  not  necessarily  disqualify  one.^ 

And  the  fact  tliat  a  juror  is  a  fellow  member  with  a  party  iu 
a  secret  society — as,  for  instance,  the  Masons — is  only  ground 
for  challenge  to  the  favor ;  that  is,  it  raises  only  a  question  of 
actual  bias  in  the  particular  case.* 

So,  a  juror  cannot  be  excluded  because  he  and  one  of  the  par- 
lies are  Odd  Fellows,  they  not  being  members  of  the  same  lodge.' 
And  even  in  an  action  against  one  lodge  of  Odd  Fellows  a 
member  of  another  lodge  is  not  disqualified  to  sit  as  juror." 

But  in  an  action  against  a  fraternal  society  on  a  benefit  cer- 
tificate members  of  the  society,  whose  assessments  would  be  af- 
fected by  the  result  of  the  action,  are  disqualified.' 

1  Moore  v.  Cass,   10  Kan.  288.     But  see  dictum  and  authorities  cited  in 

Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  ]J1  Ind.  59,  60  Am.  Rep.  673,  12 
N.  E.  98. 

IJut  a  proposed  juror  who  testifies  that  )iis  acquaintance  with  a  party  will 
influence  his  verdict  is  properly  excused.  Omaha  Street  E.  Co.  v. 
Craig,  39  Neb.  601,  58  N.  W.  209. 

So,  also,  that  the  juror  is  acquainted  with  a  party's  attorney,  and  had 
employed  him  professionally  at  some  time,  will  not  support  a  chal- 
lenge for  cause.  Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pac.  701;  Scott 
V.  Eues,  26  Misc.  834,  56  N.  Y.  Supp.  1057.  Nor  will  the  fact  that  the 
juror  has  his  ofDce  in  the  same  rooms  with  the  attorney,  where  no 
other  connection  between  them  is  shown  to  exist.  State  ex  rel.  Rich- 
ards V.  Taylor,  5  Ind.  App.  29,  31  N.  E.  543.  But  in  Fealy  v.  Bull,  11 
App.  Div.  468,  42  N.  Y.  Supp.  569,  a  new  trial  was  awarded  because 
a  juror  had  falsely  stated  on  voir  dire  that  he  had  never  had  business 
relations  with  counsel  for  the  other  party,  when  in  fact  he  then  was 
party  to  a  pending  suit,  and  was  represented  by  that  counsel. 

2  People  V.  Bodine,  1  Denio,  281,  306. 

3  Searle  v.  Roman  Catholic  Bishop,  203  Mass.  493,  25  L.R.A.(N.S.)  992,  89 

N.  E.  809,  17  A.  &  E.  Ann.  Cas.  340;  Barton  v.  Erickson,  14  Neb. 
164,  15  N.  W.  200;  Smith  v.  Sisters  of  Good  Shepherd,  27  Ky.  L.  Rep. 
1107,  87  S.  W.  1083. 

But  in  United  States  v.  Miles,  2  Utah,  19, — a  prosecution  against  a,  Mor- 
mon for  polygamy, — a  Mormon  was  held  incompetent,  it  appearing 
that  he  believed  as  part  of  his  faith  that  polygamy  is  divinely  ap- 
pointed, and  is  thus  above  the  laws  of  man. 

And  in  Cleage  v.  Hyden,  6  Heisk.  73, — an  action  between  the  trustees  of 
two  religious  denominations  involving  the  right  of  possession  of 
property, — the  members  of  each  denomination  were  held  incompetent 
to  act  as  jurors,  because  of  their  interest  in  the  property. 
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4  Purple  V.  Horton,   ]3   Wend.  9,  :J7   Am.  Dec.   167. 

iReed  v.  Peacock,  12.3  Mich.  244,  49  L.Pv.A.  423,  81  Am.  St.  Rep.  194,  82 

K.  W.  53. 
6  Delaware  Lodge  No.  1,  1.  0.  0.  F.  v.  AUmon,  1  Perm.   (Del.)   160,  39  Atl. 

1098.     But,  if  lie  is  n  member  of  the  lodge  which  is  interested  in  the 

suit,  he  is  disqualilied.     Ibid. 
"  Edmonds  v.  Slodern  Woodmen,  125  Mo.  App.  214,  102  S.  W.  601. 

g.  Formation  and  expression  of  opinion.  (1)  In  general.- — 
An  opinion  upon  the  merits  of  the  case,  previously  formed  or  ex- 
pressed, disqualifies,  if  it  is  positire  and  not  merely  hypo- 
thetical, and  would  require  evidence  to  remove.  At  common 
law  this  is  ground  of  challenge  for  principal  cause.^ 

An  opinion  does  not  disqualify  if  the  juror  testifies  that  he 
lielieves  he  can  render  an  impartial  verdict  according  to  the 
evidence,  and  tliat  his  previously  formed  opinion  or  impression 
will  not  bias  or  influence  his  verdict,  and  the  court  is  satisfied 
that  he  does  not  entertain  such  a  present  opinion  or  impression 
as  will  influence  his  verdict.^ 

If  his  testimony  is  not  clear  to  this  effect  he  should  be  ex- 
cluded.' 

1  Chicago,  B.  &  Q.  E.  Co.  »•.  Perkins,  125  111.  127,  17  N.  E.  1;  Spangler  v. 
Kite,  47  Mo.  App.  230;  Doherty  v.  Lord,  8  Misc.  227,  28  N,  Y.  Supp. 
KG;  Long  Mfg.  Co.  v.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32.  See 
Greenfield  v.  People,  G  Abb.  N.  C.  1,  and  note.  And  in  Lewke  v.  Dry 
Dock,  E.  B.  &.  B.  Pi.  Co.  46  Hun,  283,  a  juror  who  testifies  that  he 
would  credit  the  opinion  of  a  certain  doctor  as  an  e.xpert  witness  more 
than  that  of  any  otlier  who  might  testify,  if  they  should  differ  in 
opinion,  was  held  disqualified,  though  he  testified  on  cross-examina- 
tion that  he  would  try  to  act  according  to  his  conscience,  was  capable 
of  doing  so,  and  thought  he  could  consider  the  testimony  of  other  doc- 
tors. But  to  render  disqualification  of  a  juror  for  this  reason  ground 
for  new  trial  it  must  appear  of  record  that  he  was  examined  on  that 
point.    Light  v.  Chicago,  U.  k  St.  P.  E.  Co.  93  Iowa,  83,  61  S.  W.  380. 

So,  of  an  opinion  formed  from  service  as  juror  on  former  trial.  Scott  v. 
McDonald,  83  Ga.  28,  9  S.  E.  770.  But  see  Central  R.  &  Bkg.  Co.  v. 
Ogletree,  97  Ga.  325,  22  S.  E.  933.  Or  from  service  as  jurors  in  other 
cases  tried  at  that  term  and  involving  the  same  issues.  Missouri  P. 
R.  Co.  V.  Smith,  60  Ark.  221,  5  Inters.  Com.  Rep.  348,  29  S.  W.  752. 
Jurors  who  had  heard  the  same  testimony  in  another  case,  and  had 
formed  an  opinion,  were  held  disqualified  in  Barnett  v.  St.  Francis 
Levee  Dist.  125  Mo.  App.  61,  102  S.  W.  583.  And  concealment  of  the 
fact  of  such  previous  service,  and  denial  on  vmr  dire  of  any  opinion 
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formed  or  expressed,  is  ground  for  new  trial  if  the  fact  of  liis  previous 
service  was  not  learned  by  the  defeated  party  or  his  counsel  until 
after  verdict.  Johnson  v.  Tyler,  1  Ind.  App.  387,  27  N.  E.  643.  But 
see  Buck  v.  Hughes,  127  Ind.  46,  26  N.  E.  558. 

But  a  "slight  opinion"  formed  by  one  juror  who  has  forgotten  even  the 
statement  made  to  him,  and  a  conditional  opinion  by  another,  which 
did  not  concern  the  merits  of  the  case,  are  not  unqxialificd  opinion.s 
which  will  disqualify,  under  the  Colorado  statute.  Collins  v.  Burns, 
16  Colo.  7,  26  Pac.  145.  Nor  will  vague  and  indefinite  or  merely  float- 
ing impressions  based  on  newspaper  report,  or  heard  at  about  the 
time  of  the  transaction.    State  v.  Carey,  15  Wash.  549,  46  Pac.  1050. 

-And  that  a  juror  had,  before  trial,  expressed  a  doubt  as  to  the  wisdom 
or  exijcdiency  of  the  law  under  which  the  case  was  brought  will  not 
render  him  incompetent,  if  it  is  shown  that  he  will  be  governed  by 
the  law  of  the  case  as  laid  down  by  the  court.  Judd  v.  C'laremont,  6fl 
N.  H.  418,  23  Atl.  427. 

5  People  V.  Casey,  96  N.  Y.  115,  reversing  31  Hun,  158. 

'I'his  is  the  modern  rule  sanctioned  by  the  decisions  in  civil  cases  and  es- 
tablished in  New  York,  even  in  criminal  cases,  by  statute,  and  in  sub- 
stance applied  in  other  states,  though  not  fully  recognized  in  all.  The 
principles  involved  are  most  frequently  discussed  in  criminal  cases. 

To  the  same  effect  are: 

Union  Gold-Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  96  U.  S.  640,  24  L.  ed. 
648;  Coghill  v.  Kennedy,  119  Ala.  641,  24  So.  459;  Union  Gold-Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank,  2  Colo.  565,  567;  Denver,  St.  P.  & 
P.  R.  Co.  v.  Moynahan,  8  Colo.  56,  5  Pac.  811;  Lycoming  F.  Ins.  Co.  v. 
Ward,  90  111.  545;  Smith  v.  Eames,  4  111.  76,  36  Am.  Dec.  515;  Chicago, 
B.  &  Q.  E.  Co.  vr.  Perkins,  125  111.  127,  17  N.  E.  1 ;  Scranton  v.  Stewart. 
52  Ind.  68;  Rice  v.  Rice,  104  Mich.  371,  62  N.  W.  833;  Will  v.  Men- 
don,  108  Mich.  251,  66  N.  W.  58;  Montgomery  v.  Wabash,  St.  L:  &  P. 
R.  Co.  90  Mo.  446,  2  S.  W.  409;  Rogers  v.  Rogers,  14  Wend.  132; 
Freeman  v.  People,  4  Denio,  9;  Lowenberg  v.  People,  5  Park.  Crini. 
Rep.  414;  Sanchez  v.  People,  22  N.  Y.  147;  Kumli  v.  Southern  P.  R. 
Co.  21  Or.  505,  28  Pac.  637;  Sims  v.  Jones,  43  S.  C.  91,  20  S.  E.  905; 
Haugen  v.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  394,  53  N.  W.  769 ;  Long 
Mfg.  Co.  V.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32;  Conway  v.  Clin- 
ton, 1  Utah,  215;  Hopt  v.  Utah,  120  U.  S.  430,  30  L.  cd.  708,  7  Sup. 
Ct.  Rep.  614;  Jackson  v.  Com.  23  Graft.  919.  But  it  is  discretionary 
with  the  court,  under  such  circumstances,  to  accept  the  juror.  Young 
V.  Johnson,  123  N.  Y.  226,  25  N.  E.  363:  Sprague  v.  Atlee,  81  Iowa, 
1 ,  46  N.  W.  756. 

SIx^ng  Mfg.  Co.  v.  Gray,  13  Tex.  Civ.  App.  172,  35  S.  W.  32. 
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as  to  a  question  incidentally  involved^  does  not  disqualify,  un- 
less found  to  be  sucli  as  to  be  likely  to  influ^ce  the  verdict.^ 

1  For  instance,  in  a  life  insurance  case,  the  question  ^vlletller  suicide  is 
evidence  of  insanity.  Compare  Hagadorn  v.  Connecticut  Mut.  L.  Ins. 
Co.  22  Hun,  249,  and  Boileau  v.  Life  Ins.  Co.  9  Pliila.  218.  Or  in  an 
action  for  wilfully,  fraudulently,  and  corruptly  refusing  a  vote,  an 
opinion  as  to  the  duty  to  receive  a  vote.  Elbin  v.  Wilson,  .33  Md.  ]S.5, 
143. 

?Dew  V.  McDivitt,  31  Ohio  St.  139,  142;  Hughes  v.  Cairo,  92  111.  339;, 
Davis  V.  Walker,  60  111.  452. 

h.  Conversations  with  party. — A  juror  with  whom  a  party 
lias  conversed  as  to  the  merits  of  the  case  is  disqualified.^ 

1  United  States  Rolling  Stock  Co.  v.  Weir,  96  Ala.  396,  11  So.  436. 
But  not  so  of  a  private  conversation  during  trial  having  no  reference  to  the 
ease.    Kelley  v.  Do\vning,  69  Vt.  266,  37  Atl.  968. 

i.  Prejudice  against  business  or  calling. — Prejudice  against 
the  business  or  calling  in  connection  with  which  the  cause  of 
action  arises  disqualifies,  if  found  to  be  such  as  to  be  likely  to 
infiuence  the  verdict;  *  otherwise  not.* 

At  common  law  this  is  ground  of  challenge  to  the  favor  only. 

1  United  States  v.  Borger,  7  Fed.  193  (criminal  case)  ;  Lonibardi  v.  Cali- 
fornia Street  Cable  K.  Co.  124  Cal.  311,  57  Pae.  66;  Winnesheik  Ins. 
Co.  V.  Schueller,  60  111.  465;  Robinson  v.  Randall,  82  111.  521;  Albrecht 
v.  Walker,  73  111.  69;  Fletcher  v.  Crist,  139  Ind.  121,  38  N.  E.  472: 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chance,  57  Kan.  40,  45  Pac.  60;  Brock- 
way  V.  Patterson,  72  Mich.  122,  1  L.R.A.  708,  40  N.  W.  192;  Theisen  a. 
Johns,  72  Mich.  285,  40  N.  W.  727 ;  Marande  v.  Texas  &  P.  R.  Co.  .i!> 
C.  C.  A.  567,  124  Fed.  42. 

3  Maretzek  v.  Cauldwell,  5  Robt.  660,  2  Abb.  Pr.  N.  S.  407 ;  Missouri  P.  R. 
Co.  V.  Brown,  5  Kan.  App.  880,  47  Pac.  553;  Simmons  v.  ilcConnell,  86 
Va.  494,  10  S.  E.  838;  Owen  v.  Kamer,  16  Ky.  L.  Rep.  705,  29  S.  VT. 
437;  Fortune  v.  Trainor,  47  N.  Y.  S.  R.  58,  19  N.  Y.  Supp.  598;  DePuy 
V.  Quinn,  61  Hun,  237,  16  N".  Y.  Supp.  708;  Van  Skike  v.  Potter,  53 
Neb.  28,  73  N".  W.  295. 

A  prejudice  against  the  liquor  business  is  not  suflieient  to  disqualify  a. 
prospective  juror  in  an  action  under  the  civil  damage  act,  if  he  has  no 
prejudice  against  the  person  engaged  in  the  business.  Carpenter  v. 
■Hyma:n,  67  W.  Va.  4,  66  S.  E.  1078,  20  A.  &  E.  Ann.  Cas.  1310. 
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}.  Liiigaiion. — Litigation  between  a  party  and  a  juror  dis- 
qualifies absolutely,  if  an  action  implying  ill-will,  malice,  or 
revenge, — such  as  assault,  slander,  etc.,- — is  pending;  otherwise 
it  does  not  disqualify,  unless  found  to  be  likely  to  influence  the 
verdict.' 

At  common  law  the  former  is  ground  for  challenge  for  prin- 
cipal cause;  the  latter,  for  challenge  to  the  favor  only. 

1  People  V.  Bodine,  1  Denio,  281,  305. 

Having  a,  cause  of  action  against  the  defendant  upon  tlie  same  state  of 

facts  is  enough  to  disqualify.     Davis  v.  Allen,  H  Pick.  466,  22  Am. 

Dec.  386 ;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Wells,  61  Ark.  354,  30  L.R.A. 

560,  33  S.  W.  208.     Stennett  v.  Bessemer,  154  Ala.  637,  45  So.  890. 

"There  is  abundant  latitude  for  selection;   none  should  sit  who  are 

not  entirely  impartial."     (Shaw,  Ch.  J.,  in  Davis  v.  Allen,  supra.) 

6.  Sufficiency  of  challenge ;  time. 

A  challenge  for  cause,  whether  principal  or  to  the  favor,  or 
for  actual  or  implied  bias,  must  specify  the  ground  on  which,  if 
at  all,  it  can  be  sustained,- — simply  challenging  "for  cause"  be- 
ing insufficient.* 

Either  party  may  be  allowed  to  challenge  a  juror  for  cause  at 
any  time  before  he  has  been  sworn  as  a  juror.^  But  a  challenge 
after  trial  is  too  late.' 

1  Southern  P.  Co.  v.  Rauh,  1  C.  C.  A.  416,  7  U.  S.  App.  84,  49  Fed.  60a 

(Or.  Code  Civ.  Proc.  §  237)  ;  Hopt  v.  Utah,  120  U.  S.  430,  30  L.  ed. 
708,  7  Sup.  Ct.  Rep.  614  (Utah  Laws  1878,  §  242)  ;  Bonney  v.  Cocke, 
61  Iowa,  303,  16  N.  W.  139;  Davis  v.  Anchor  Mut.  F.  Ins.  Co.  96  Iowa, 
70,  64  N.  W.  687;  Haggard  v.  Petterson,  107  Iowa,  417,  78  N.  W.  53 

(Iowa  Code,  §  2772). 

2  Edelen  v.  Gough,  8  Gill,  87,  89 ;  Scripps  v.  Reilly,  38  Mich.  10.     In  the 

latter  case,  Marston,  J.,  says:  "Whether  counsel  for  the  different  par- 
ties have  exhausted  their  peremptory  challenges,  and  announced  them- 
selves satisfied  with  the  jury,  or  not,  they  have  undoubtedly  the  right, 
certainly  up  to  the  time  when  the  jury  is  sworn,  to  make  further  chal- 
lenge for  cause.  It  is  the  aim  and  policy  of  the  law  to  have  a  fair 
and  Impartial  jury,  and  to  this  end  it  would  be  the  clear  duty  of  the 
court  up  to  the  last  minute  to  permit  counsel  to  further  examine  the 
jurors."  People  v.  Damon,  13  Wend.  351,  lays  down  the  broader, 
but  very  just,  rule  that  the  court  may  allow  necessary  challenges  to 
secure  an  impartial  jury,  at  any  time  before  testimony  has  been  taken. 
And  this  rule  was  followed  in  People  v.  Carpenter,  102  N.  Y.  238,  6 
N.  E.  584.    And  see  People  v.  Owens,  123  Cal.  482,  56  Pac.  251.    But 
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a  challenge  must  be  made  before  the  jury  is  impaneled.     See  Baxter 
V.  Wilson,  95  N.  C.  137. 
sSinsheimer  v.  Edward  Weil  Co.  —  To.x.  Civ.  App.  — ,  129  S.  W.  1S7. 

7.  Trial,  evidence,  and  decision. 

A  challenge,  Avhether  for  principal  cause  or  to  the  favor,  ia 
now  triable  only  by  the  judge.* 

At  common  law  it  may  be  tried  by  the  judge,  if  no  objection  be 
made; "  but  if  the  judge  or  a  party  object,  a  question  of  fact 
raised  by  either  kind  of  challenge  is  to  be  tried  by  triers. 

On  a  question  of  actual  bias  even  slight  evidence  is  admis- 
sible.* The  object  of  inquiry  is  the  state  of  mind  of  the  pro- 
posed juror;  and  that  state  must  be  such,  in  order  to  make  him 
competent,  as  will  lead  to  the  inference  that  he  will  act  with  en- 
tire impartiality.* 

1  This  is  now  the  common  practice  and  prescribed  in  N.  Y.  Code  Civ.  Proc. 

§  1180.  But  the  distinct  and  wholly  different  nature  of  the  two 
grounds  of  challenge  still  exists  in  New  York,  notwithstanding  this 
statute.  Butler  v.  Glens  Falls,  S.  H.  &  Ft.  E.  Street  R.  Co.  321  N.  Y. 
112,  24  N.  E.  137. 
So,  also,  by  statute  in  most  states.  See  McCarthy  v.  Cass  Ave.  &  F.  G. 
R.  Co.  92  Mo.  536,  4  S.  W.  516^,  Haugen  v.  Chicago,  M.  &  St.  P.  R.  Co. 
3  S.  D.  394,  53  N.  W.  769.     And  see  statutes  of  various  other  states. 

2  People  V.  Mather,  4  Wend.  229,  21  Am.  Dec.  122. 

3  People  V.  Bodine,  1  Denio,  281,  307. 
4May  V.  Elam,  27  Iowa,  365    (Dillon,  J.) 

8.  Exception  to  overruling  of  challenge. 

An  exception  lies  to  the  erroneous  overruling  of  an  objection 
or  challenge,'  but  it  may  be  unavailing  if  the  party  does  not 
finally  exhaust  his  peremptory  challenges ; '  or  unless  the  court 
so  erroneously  exercised  its  discretion  as  to  deprive  the  complain- 
ing party  of  trial  by  a  fair  and  impartial  jury.'  Some  courts, 
however,  hold  the  trial  judge's  decision  on  a  challenge  for  actual 
bias  final,  and  not  reviewable.* 

1  In  Silcox  V.  Lang,  78  Cal.  118,  20  Pac.  297,  it  was  held  that  a  niliiig  on 
a  challenge  for  cause,  if  erroneous,  is  an  error  of  law  which  must  be 
presented  for  review  by  bill  of  exceptions,  and  not  a  mere  irregularity 
which  can  be  presented  by  affidavits. 

*  Robinson  v.  Randall,  82  111.  521   (Dickey,  J.,  dissented,  being  of  opinion 
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that  not  exhausting  the  peremptory  challenges  did  not  reiidoi-  tli.; 
error  harmless)  ;  SuUings  v.  Shakespeare,  46  Mich.  408,  41  Am.  lie;). 
166,  9  N.  W.  451;  Whitaker  v.  Carter,  20  N.  C.  (4  Ired.)  401.  s.  i-. 
Burt  V.  Panjaud,  99  U.  S.  180,  25  L.  od.  451;  Eckert  v.  St.  Louis 
Transfer  Co.  2  Mo.  App.  36,  and  Conway  v.  Clinton,  1  Utali,  21.">, 
where,  however,  the  objectionable  jurors  had  been  excluded  by  otlicr 
challenges. 
To  similar  effect  are:  Prewitt  v.  Lambeit,  19  Colo.  7,  .U  Pat.  684;  Union 
P.  R.  Co.  V.  Tracy,  19  Colo.  331,  35  Pac.  537;  Haggard  v.  Pett«ri3on, 
107  Iowa,  417,  78  N.  W.  53;  State  v.  Simmons,  38  La.  Ann.  41;  David- 
son V.  Bordeaux,  15  Mont.  245,  38  Pac.  1075;  Smith  v.  Meyers,  52 
Xeb.  70,  71  N.  W.  1006;  Brumback  v.  German  Nat.  Bank,  46  Neb.  540, 
05  N.  W.  198;  Savage  v.  Third  Ave.  R.  Co.  25  Misc.  426,  54  N.  Y. 
Supp.  932;  State  /.  Hartley,  22  Nev.  342,  28  L.R.A,  33,  40  I'lic.  372; 
State  V.  Freeman,  100  N.  C.  429,  5  S.  E.  921;  Houston  &  T.  C.  R.  Co. 
v.  Terrell,  69  Tex.  650,  7  S.  W.  070;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Thomsberry,  —  Tex.  — ,  17  S.  W.  .521;  Hopt  v.  Utah,  120  U.  S.  430. 
30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614;  State  v.  Moody,  7  Wash.  395,  3.5 
Pac.  132:  Pool  V.  Milwaukee  Mechanics'  Ins.  Co.  94  Wis.  447,  69  N.  W. 
05. 

In  New  York  the  rule  is  that  an  exception  duly  taken  to  an  erroneou.s 
overruling  of  defendant's  challenge  for  cause  is  not  waived  by  his 
omission  to  challenge  peremptorily,  though  when  the  jury  is  filled  he 
still  has  unused  peremptory  challenges.  People  v.  Bodine.  1  Denio. 
281 ;  Freeman  v.  People,  4  Denio,  9.  And  that  if  by  the  erroneous 
ruling  he  is  compelled  to  exhaust  his  peremptory  challenges,  reversal 
of  the  judgment  is  imperative.  Finkelstein  v.  Barnett,  17  Misc.  564, 
40  N.  Y.  Supp.  694;  People  v.  Casey,  96  N.  Y.  115;  People  ».  Larubia. 
140  N.  Y.  87,  35  N.  E.  412. 

In  Idaho  a  party  who  is  compelled  to  use  a  peremptory  challenge  to  ex- 
clude an  incompetent  juror,  and  who,  before  the  jury  is  completed, 
desires  to  use  a  peronptory  challenge,  but  cannot,  because  he  has 
exhausted  his  allowance,  should,  on  showing  that  the  juror  excluded 
was  incompetent,  liave  his  peremptory  challenge  restored.  Burke  v. 
McDonald,  2  Idaho,  1022,  29  Pac.  98. 

3  Salazer  v.  Taylor,  18  Colo.  538,  33  Pac.  369;  Thompson  v.  Douglass,  35 
W.  Va.  337,  13  S.  E.  1015. 

«  State  V.  Potts,  100  N.  C.  457,  6  S.  E.  657,  and  cases  cited;  Hopt  v.  Utah. 
120  U.  S.  430,  30  L.  ed.  708,  7  Sup.  Ct.  Rep.  614  (Utah  Laws  1884, 
p.  324);  Perry  v.  Miller,  61  Minn.  412,  63  N.  W.  1040;  Hawkins  v. 
Manston,  57  Minn.  323,  59  N.  W.  309,  and  cases  cited. 


9.  Peremptory  challenge;  nature  and  extent  of  right. 

a.  In  general. — Unless  given  by  statute,  no  right  to  peremp- 
tiiry  challenges  exists.* 
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1  Brown  v.  Eome  &  D.  E.  Co.  86  Ala.  206,  5  So.  195.  Colfa.^i  Nat.  Bank 
V.  Davis,  50  Wash.  92,  96  Pac.  823,  16  A.  &  E.  Ann.  Cas.  264.  Per- 
emptory challenges  are  given  in  civil  cases  by  the  statute  ex  gratia. 
and  the  party  is  not  entitled  to  them  independently  of  the  statute  as 
matter  of  right.  Peremptory  challenges  are  exercised  by  a  party,  noi 
in  selection  of  jurors,  but  in  rejection.  It  is  not  aimed  at  disqualifi- 
cation, but  is  exercised  upon  qualified  jurors  as  matter  of  favor  to  the 
challenger.  O'Neil  v.  Lake  Superior  Iron  Co.  67  Mich.  560,  35  N.  W. 
162,  citing  Hayes  v.  Missouri,  120  U.  S.  71,  30  L.  ed.  580,  7  Sup.  Ct., 
Eep.  350.  The  power  of  a  state  legislature  to  prescribe  the  n'umber 
of  peremptory  challenges  is  limited  only  by  the  necessity  of  having 
an  impartial  jury;  and  a  statute  vai-ying  the  number  for  different 
communities  is  not  unconstitutional  as  denying  to  a  party  the  equal 
protection  of  the  law.  Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed.  578, 
7  Sup.  Ct.  Eep.  350. 

The  Texas  statute  requiring  the  same  proceedings  in  regard  to  talesmen 
as  in  impaneling  other  jurors  includes  the  right  of  peremptory  chal- 
lenge if  the  number  allowed  has  not  been  already  exhausted.  Mitchell 
V.  Mitchell,  80  Tex.  101,  15  S.  W.  705. 


The  right  of  peremptory  challenge  has  no  application,  how- 
ever, to  a  struck  jiiry.^ 

1  Watson  v.  St.  Paul  City  R.  Co.  42  Minn.  46,  43  N.  W.  904.  There  can 
be  only  challenges  for  cause.  Eldridge  v.  Hubbell,  119  Mich.  61,  77 
N.  W.  631.  And  the  fact  that  talesmen  are  called  to  complete  the 
jury  makes  no  difi'erence.  Branch  v.  Dawson,  36  Minn.  193,  30  N. 
W.  545. 

A  peremptory  challenge  is  a  privilege,  the  cause  of  which  the 
party  is  never  bound  to  make  known,  and  on  which  the  court 
must  act  without  requiring  reasons.* 

1  Gulf,  C.  &  S.  F.  R.  Co.  V.  Keith,  74  Tex.  287,  11  S.  W.  1117. 

h.  Order  of. — By  statute  in  some  states,  plaintiff  must  be  the 
first  to  exercise  the  right  of  peremptory  challenge.*  But  in  the 
absence  of  a  statute  or  rule  of  court  governing  the  order  of  per- 
emptory challenges,  the  matter  is  discretionary  with  the  trial 
nourt,  whose  decision  is  final,  unless  he  has  abused  his  dis- 
cretion.* 

illegney  v.  Head,  126  Mo.  619,  29  S.  W.  587  (Mo.  Eev.  Stat.  1889,  § 
6081);  Vance  v.  Richardson,  110  Ca).  414,  42  Pac.  909. 
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And  under  sncb  a  statute  defendant  cannot  'be  compelled  to  challenge 
first,  though  he  has  the  burden  of  proof.     Hegney  v.  Head,  supra. 

An  interpleader  in  attachment  is  the  plaintiff  within  the  Missouri  stat- 
ute; and  it  is  error  not  to  require  him  to  challenge.  Cunningham 
V.  Prusansky,  59  Mo.  App.  498.  But  error  in  requiring  defendant  to 
challenge  first  is  not  cause  for  reversal,  if  it  does  not  appear  that  ho 
is  prejudiced  thereby.     Hegney  v.  Head,  126  Mo.  619,  29  S.  W.  587. 

2  Gravely  v.  State,  45  Neb.  878,  04  N.  W.  452. 

In  Minnesota  practice  the  parties  entitled  to  peremptory  challenges  should 
exercise  the  right  alternately,  one  at  a  time,  beginning  with  the  de- 
fendant.    Swanson  v.  Mendenhall,  80  Minn.  56,  82  N.  W.  1093. 

c.  Whoi  interposed. — A  party  has  a  right  to  reserve  his  per- 
emptory challenges  until  the  number  is  full,  after  objections  or 
challenges  for  cause  have  been  disposed  of.^ 

1  Sterling  Bridge  Co.  v.  Pearl,  80  111.  251,  254;  Taylor  v.  Western  P.  E. 
Co.  45  Cal.  323.  The  headnote  in  the  latter  case  is  as  follows:  "In 
a  civil  action  a  party  is  not  bound  to  exercise  his  right  of  peremptory 
challenge  to  jurors  until  there  are  in  the  jury  box  twelve  persons 
whom  the  court  has  adjudged  to  be  competent  jurors."  Judgment 
was  reversed  for  error  in  requiring  a  party  to  do  so. 

The  reason  is  that  unless  a  party  has  ascertained  what  jurors  can  be 
excluded  for  eavise,  and  therefore  need  not  be  challenged  peremptorily, 
he  may  have  the  chief  value  of  this  privilege.  Hunter  v.  Parsons,  22 
Mich.  96,  citing  4  Bl.  Com.  353;  People  v.  Bodine,  1  Denio,  281.  To 
the  same  effect  is  Taylor  v.  Western  P.  R.  Co.  45  Cal.  323. 

And  according  to  Gulf,  C.  &  S.  F.  E.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
W.  129,  if  after  challenges  for  cause  twelve  jurors  remain  on  the 
panel  and  are  in  the  box,  the  parties  must  then  proceed  to  challenge 
peremptorily,  and  cannot  insist  on  calling  in  the  whole  panel  into 
the  box,  or  filling  the  vacancies. 

But  a  party  wlio  voluntarily  and  without  objection  exercises  his  right 
of  peremptory  challenge  alternately  with  the  other  party  as  the 
jurors  arc  being  drawn,  and  who,  after  the  panel  is  filled,  refuses  to 
challenge  in  his  turn,  cannot  complain  of  the  court's  refusal  to  allow 
him  to  challenge  after  the  jury  has  been  accepted  by  the  other  party. 
Vance  v.  Eichardson,  110  Cal.  414,  42  Pac.  909. 

The  statutes  in  some  states  are  held  to  impose  a.  different  rule.  Thus, 
under  an  Illinois  statute,  when  a.  panel  of  four  has  been  accepted  by 
both  parties,  they  become  a  part  of  the  jury,  and  cannot  thereafter 
be  challenged  peremptorily.  Mayers  v.  Smith,  121  111.  442,  13  N, 
E.  216,  25  111.  App.  67.     So,  also,  of  a  panel  of  eight.     Ibid. 

A  peremptory  challenge  is  not  too  late  at  any  time  before  the 
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jury  is  sworn  unless  there  is  reason  to  doubt  its  good  faitli.^ 
But  it  will  not  be  allowed  after  the  jury  is  sworn,"  unless  for 
good  cause  shown.' 

1  Hunter  v.  Parsons,  22  Mich.  AG;  Adams  v.  Olive,  48  Ala.  .55]. 

And  the  fact  that  a  party  may  pass  the  panel  as  satisfactory  to  him  will 
not  prevent  him  challenging  one  of  the  jurors  so  passed  at  any  time 
hefore  he  is  sworn.     Silcox  v.  Lajig,  78  Cal.  118,  20  Pac.  297. 

Although  ordinarily  the  court  should  be  satisfied  of  the  good  faith  of 
an  application  to  withdraw  approval  and  challenge  peremptorily  in- 
stead, yet  where  an  adjournment  has  intervened  so  that  the  jury 
may  have  been  influenced,  the  right  of  peremptory  challenge  exists 
at  the  time  of  swearing  the  jury,  and  it  is  error  to  refuse  to  allow 
it.  Spencer  v.  DeFranee,  3  G.  Greene,  216.  Especially,  if,  after  ap- 
proving the  jury  as  it  stood,  a  vacancy  was  made  and  a  new  juror 
called.     United  States  v.  Daubner,  17  Fed.  793,  797. 

[Jut  in  Massachusetts  it  is  the  practice  to  swear  jurors  at  the  beginning 
of  the  session  to  give  a  true  verdict  in  all  causes  committed  to  them. 
When  the  right  of  peremptory  challenge  was  first  given  in  civil  causes 
by  statute  1862,  §  84,  the  supreme  judicial  court  was  authorized 
to  prescribe  by  rules  the  manner  in  which  it  should  be  exercised  (Pub. 
Stat.  chap.  170,  §  37 )  ;  but,  no  rules  having  been  prescribed,  the  prac- 
tice in  civil  causes  became  established  of  permitting  peremptory  chal- 
lenges up  to  the  time  when  the  trial  commenced  by  the  reading  of  the- 
writ,  or  by  some  action  which,  in  the  ordinary  sense  of  the  words, 
may  be  said  to  be  the  beginning  of  the  trial.  And  this  statutory 
right  extends  to  bystanders  upon  the  panel  as  well  as  to  jurors  regu- 
larly summoned,  and  they  may  be  challenged  after  they  have  beeni 
sworn,  but  before  anything  else  is  done.  Sackett  v.  Puder,  152  MaSM_ 
397,  9  L.R.A.  391,  25  N.  E.  736. 

2  Thorp  V.  Deming,  78  Mich.  124,  43  N.  V,'.   1097;   Ayres  v.  Hubbard,  8S 

Mich.   155,  50  N.   W.   111. 

3  Peoria,  D.  &  E.  E.  Co.  v.  Puckett,  52  111.  App.  222. 

d.  Number  of. — The  number  of  peremptory  challenges  de- 
pends on  the  statute  of  the  jurisdiction.^  Where  several  defend- 
ants unite  in  pleading,  and  appear  by  the  same  counsel,  the.y 
are  entitled  to  but  one  set  of  peremptory  challenges.*  If  they 
plead  separately  and  appear  by  different  counsel  with  defense 
on  which  the  verdict  may  bo  for  one  and  against  another  they  are 
each  entitled  to  the  statute  number.* 

1  The  New  York  statut.e  allows  six  to  each  party  in  a  court  of  record', 
and  three  to  each  party  in  a  court  not  of  record.  Code  Civ.  Proc. 
§   1170.     The  United   Slates  statute  three.     U.   S.  Rev.  Stat.   §   SIO. 
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United  States  v.  Daubner,  17  Fed.  793,  979.  And  compare  the  stat- 
utes of  the  various  other  states. 
\Vhere  a  juror  is  excused  for  illness,  and  another  juror  called  in  his 
place  during  the  trial  and  the  trial  commenced  de  noix),  as  providoil 
by  a  Tennessee  statute,  a,  party  who  has  exhausted  his  perenipl.  . 
challenges  Is  not  entitled  to  further  peremptory  challenges.  Bruce 
V.  Beall,  300  Tenn.  .573,  47  S.  W.  204. 

2  Stone  V.  Segur,  93  Mass.  568;  Bibb  v.  Reid,  3  Ala.  88;  Stroh  v.  Hincli- 
man,  37  Mich.  490. 

The  word  "party"  in  a  statute  giving  each  party  two  peremptory  challenges 
signifies  "side;"  and  only  two  peremptory  challenges  may  be  had  on 
a  side,  although  there  are  a,  number  of  parties.  Moores  v.  Brick- 
layers' Union  No.  1,  7  Ry.  &  Corp.  L.  J.  108. 

So,  the  defendants  in  the  aggregate,  and  not  each  defendant,  in  a  suit 
in  which  the  issues  to  be  tried  between  plaintiff  and  all  the  defend- 
ants are  the  same,  are  entitled  to  six  peremptory  challenges  undei' 
the  Texas  statute  allowing  each  party  six  peremptory  challenges. 
Hargrave  v.  Vaughn,  82  Tex.  347,  18  S.  W.  695.  So,  also,  of  several 
officers  sued  jointly  for  false  imprisonment  where  there  is  no  an- 
tagonism of  interest  between  them.  Wolf  v.  Ferryman,  82  Tex.  112, 
17  S.  W.  772.  And  several  attaching  creditors  who  are  identified 
with  each  other  and  together  constitute  the  parties  on  one  side  against 
interveners  who  claim  that  a  sale  to  the  defendant  of  the  goods  at- 
tached was  obtained  by  fraud  will  be  treated  as  one  party  under  this 
statute.  Raby  v.  Frank,  12  Tex.  Civ.  App.  125.  And  so  of  plaintill 
and  interveners  who  both  seek  to  hold  defendant  liable  on  an  insurance 
policy.  Kelly-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  8  Tex.  Civ. 
App.  227,  28  S.  W.  1027.  And  refusal  to  allow  two  defendants  whose 
interests  are  similar  three  challenges  each  is  not  reversible  error, — 
especially  where  it  does  not  appear  that  they  exhausted  their  peremp- 
tory challenges,  or  that  an  objectionable  jury  was  forced  on  them. 
Allen  V.  Waddill,  —  Tex.  Civ.  App.  — ,  26  S.  W.  273. 

And  a.  refusal  to  allow  six  peremptory  challenges  to  each  of  several  de- 
fendants sued  jointly,  if  error,  is  not  prejudicial,  where  after  six 
challenges  had  been  exhausted  two  additional  jurors  were  placed  on 
the  panel,  neither  of  whom  was  challenged  by  any  of  the  defendants. 
Wolf  v.  Ferryman,  82  Tex.  112,  17  S.  W.  772. 

8  Stroh  V.  Hinchman,  37  Mich.  490  (Cooley,  J.);  McLaughlin  v.  Carter, 
13  Tex.  Civ.  App.  694,  37  S.  W.  606.  Compare  Sodousky  v.  McGee, 
4  J.  J.  Marsh.  267,  269.  Contra  in  the  United  States  courts.  U.  S. 
Rev.  Stat.  §  819. 

An  order  of  court  that  actions  by  the  same  plaintiff  against  different 
defendants  be  consolidated  and  tried  together  cannot  depfive  the  de- 
fendants of  their  several  challenges.  Mutual  L.  Ins.  Co.  v.  Hillmon, 
145  U.  S.  285,  36  L.  ed.  707,  12  Sup.  Ct.  Rep.  909;  Hogsett  v.  Northern 
Texas  Traction  Co.  —  Tex.  Civ.  App.  — ,  118  S.  W.  807. 
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10.  Court  may  set  aside  or  excuse  juror. 

a.  In  general. — The  court  has  discretionary  power  to  set  aside 
a  juror^  because  of  business  relations  or  interests,*  interest  in 
similar  eause,^  relations  personal  or  contractual,*  prejudices,* 
opinions  or  conclusions  already  formed,'^  imperfect  knowledge  of 
the  English  language,''  sickness,*  use  of  intoxicants,®  citizen- 
ship,^" or  position  as  a  public  oilicial.^^ 

It  was  held  error  to  set  aside  a  juror  for  mere  misnomer  in 
summons.*^ 

1  Vaughan  v.  State,  5S  Ark.  353,  24  S.  W.  885   {criminal  case)  ;   State  v. 

Dickson,  6  Kan.  209  (criminal  case)  ;  Michigan  Condensed  Milk  Co. 
V.  Wilcox,  78  Mich.  431,  44  N.  W.  281;  Gilliam  v.  Brown,  43  Miss. 
641,  652,  and  oases  cited;  State  v.  Taylor,  134  Mo.  109,  35  S.  W.  92 
(criminal  case);  State  v.  Bartley,  56  Neb.  810,  77  N.  W.  438;  Perry 
V.  Western  North  Carolina  R.  Co.  129  N,  C.  333,  40  S.  E.  191 ;  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127. 

The  questions  of  the  competency  of  jurors  are  determinable  in  the  dis- 
cretion of  the  judge.  Dictum  in  Dale  v.  Colfax  Consol.  Coal  Co.  131 
Iowa,  67,  107  N.  W.  1096.  This  discretion,  however,  is  not  an 
arbitrary  one  to  be  indulged  without  reasons.  Thus  in  Welch  v. 
Tribune  Pub.  Co.  83  Mich.  661,  11  L.K.A.  233,  21  Am.  St.  Rep.  629, 
47  N.  W.  562,  it  is  said  that  setting  aside  cannot  be  sustained  as  to 
a  juror  with  whom  both  the  parties  have  expressed  their  satisfaction 
and  against  the  consent  of  one  of  them,  unless  the  reasons  for  the 
action  are  set  out  in  the  record;  and  the  reason  so  set  out  must 
afford  a  good  cause  for  rejecting  the  juror. 

It  is  the  duty  of  the  court  to  watcli  over  the  impaneling  of  the  jury  and 
to  preserve  its  impartialty  and  purity.  Gilliam  v.  Brown,  43  iliss. 
641 ;  United  States  v.  Eeed,  2  Blatchf.  435,  450,  Fed.  Cas.  No.  16,134; 
Torrent  v.  Yager,  52  Mich.  506,  18  N.  W.  239.  That  it  is  the  duty 
of  the  court  to  set  aside  an  unfit  juror,  see  an  expression  in  Lawlor 
v.  Linforth,  72  Cal.  205,  13  Pac.  496.  N.  Y.  Code  Civ.  Proc.  §  1174, 
which  requires  that  the  juror  must  serve  unless  "excused  or  set  aside," 
uses  the  quoted  terms  in  a  distinctive  sense;  ''excused"  meaning  dis- 
charged on  reasons  personal  to  tlie  juror  and  at  his  instance,  while 
"set  aside"  means  discharged  on  objection  by  counsel  or  court.  Santee 
V.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N.  Y.  Supp.  361. 

2  Juror   excused  who   had  extensive  business   dealings  with   a  party  but 

not  any  contract.  Quay  v.  Dulutli,  S.  S.  &  A.  K.  Co.  153  Mich.  567, 
18  L.R.A.  (N.S.)  250,  116  N.  W.  1101.  Juror  excused  after  acceptance 
by  patties,  where  he  stated  to  court  that,  on  reflection,  he  felt  biased 
because  of  his  business  relations  with  defendant.  Kobinson  v.  State, 
33  Ark.  180.  Juror  set  aside  because  indebted  to  one  of  the  defend- 
ants.    Thompson  v.  Douglass,  3.j  W.  Va.  337,  13  S.  E.  1015. 
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3  Juror  excused  against  consent  of  party,  because  he  had  been  interested 
in  a  similar  case.  Schieffelin  v.  SchieflFelin,  127  Ala.  14,  28  So.  687. 
Juror  discharged  because  of  another  cause  at  issue  in  the  court  which 
might  be  tried  at  the  same  term.  Claggett's  Case,  2  Cranch,  C.  C. 
247,  Fed.  Cas.  No.  2,779. 

*  Juror  excused  on  court's  own  motion,  because  first  cousin  of  defendant's 
son-in-law.  Williamson  v.  Mayer  Bros.  117  Ala.  253,  23  So.  3.  Jurors 
set  aside  on  their  affirmation  that  they  were  related  to  parties,  were 
witnesses  in  the  case,  or  had  served  as  jurors  at  a  former  trial.  Steed 
V.  Knowles,  97  Ala.  573,  12  So.  75.  It  was  witliin  the  discretion  of 
the  court  to  reject  a  juror  on  the  challenge  of  one  of  the  parties 
because  of  his  intimate  relations  with  the  other  party.  Burch  v. 
Hylton,  89  Va.  441,  16  S.  E.  342.  Court  erred  in  setting  aside  juror 
on  objection  that  his  partner  was  a  friend  of  the  defendant's  attorney. 
Santee  ^.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N.  Y.  Supp.  361. 
Juror  set  aside  on  the  court's  own  motion,  because  a  brother  of  the 
defendant's  agent.  Atlas  Min.  Co.  v.  Johnston,  23  Mich.  30,  1  Mor. 
Min.  E«p.  388.  Juror  excused  because  of  relationship  to  one  of  the 
parties.     Thomas  v.  Leonard,  5  111.  556. 

Agency  or  contract  relations. — Juror  set  aside  because  of  his  employment 
by  defendant  in  the  transaction  out  of  which  the  cause  arose.  Tatum 
V.  Young,  1  Port.  (Ala.)  298.  Juror  set  aside  because  of  former  em- 
ployment by  defendant  and  opinions  formed  on  rumor.  State  v. 
Miller,  29  Kan.  43  (criminal).  Jurors  excused  where  a  struck  jury 
was  demanded  because  of  their  employment  by  defendant.  Louisville 
&  N.  R.  Co.  V.  Young,  168  Ala.  551,  53  So.  213.  Juror  discharged 
because  of  former  employment  by  one  of  the  parties  on  challenge  by 
the  other  party.  Murphy  v.  Southern  P.  Co.  31  Nev.  120,  101  Pac. 
322.  Juror  excused  because  in  the  employ  of  a  corporation  having 
the  same  president  as  the  defendant  corporation.  Glasgow  v.  Metro- 
politan Street  R.  Co.  191  Mo.  347,  89  S.  W.  915.  Jurors  excused  in 
proceedings  against  a  county,  because  of  employment  by  county  com- 
missioners.     Calhoun   County   v.   Watson,    152    Ala.   554,   44   So.    702. 

'  Thus,  where  the  juror  expressed  a  hostility  to  all  landlords,  and  the  case 
was  one  for  treble  rent  and  restitution  of  leased  premises.  Lawlor 
V.  Linforth,  72  Cal.  205,  13  Pac.  496.  Juror  in  the  insurance  busi- 
ness set  aside  because  of  assertion  that  he  would  be  influenced  if  it 
should  appear  during  the  case  that  an  insurance  company  was  the 
real  party  in  interest.  Marande  v.  Texas  &  P.  R.  Co.  59  C.  C.  A. 
567,  124  Fed.  42.  Jurors  set  aside  on  a  prosecution  for  murder,  be- 
cause they  were  Quakers.  United  States  v.  Cornell,  2  Mason,  91  Fed. 
Cas.  No.  14,868.  The  fact  that  the  juror  cross-examined  one  of  the 
witnesses  quite  sharply  did  not  of  itself  afford  a  reason  for  exclud- 
ing him  from  the  jury.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Harper,  128 
111.  384,  21  N.  E.  561. 

Residence  in  a  locality  affected  by  the  result  of  the  action,  or  where  siicti 
residence  might  prejudice  the  trial,  may  warrant  discharge  of  tlie 
Abbott,  Civ.  Jur.  T.— 7. 
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juror.  Juror  excluded  in  an  action  against  a  municipality,  because 
he  was  »  taxpayer  therein.  Dively  v.  Cedar  Falls,  21  Iowa,  56.i. 
Court  excluded  juror  in  action  against  city  treasurer,  because  citizen 
of  the  city.  Snow  v.  Weeks,  75  Me.  105.  Juror  excused  on  challenge, 
because  not  drawn  from  the  body  of  the  county  outside  the  place  where 
the  transaction  took  place,  as  requested  by  the  court.  Felsch  v. 
Babb,  72  Neb.  736,  101  N.  W.  1011. 

As  to  citizenship  of  juror  see  post,  this  section,  note  10. 

*  A  juror  may,  after  his  acceptance  by  both  parties,  be  set  aside  where, 
on  his  own  voir  dire,  he  testifies  that  he  has  reached  an  unalterable 
conclusion.  State  v.  West,  46  La.  Ann.  1009,  15  So.  418.  It  was  not 
error  to  discharge,  on  challenge,  jurors  who  stated  that  they  had 
formed  opinions,  although  they  also  stated  they  would  nevertheless 
be  able  to  render  a  fair  and  impartial  verdict.  Bradford  v.  Territory, 
2  Okla.  228,  37  Pac.  1061.  Juror  set  aside  on  motion  of  court,  be- 
cause of  his  statements  that  he  had  formed  an  opinion.  Atlas  Min. 
Co.  V.  Johnston,  23  Mich.  36,  1  Mor.  Min.  Rep.  388.  Juror  properly 
excused  where,  on  examination,  it  did  not  appear  that  he  was  indif- 
ferent.    Rowell  V.  Boston  &  M.  R.  Co.  58  N.  H.  514. 

'  Juror  discharged  after  examination  by  the  court,  because  of  his  imperfect 
knowledge  of  the  English  language.  State  v.  Ring,  29  Minn.  78,  11 
N.  W.  233  (criminal  case)  ;  Sutton  v.  Fox,  55  Wis.  531,  42  Am.  Rep. 
744,  13  N.  W.  477.  Juror  excused  because  of  deafness  and  his  im- 
perfect knowledge  of  the  English  language.  Atlas  Min.  Co.  v.  John- 
ston, 23  Mich.  36,  1  Mor.  Min.  Rep.  388. 

'  8  Juror  may  be  excused  from  service  because  of  sickness.  Lindsey  t. 
Tioga  Lumber  Co.  108  La.  468,  92  Am.  St.  Rep.  384,  32  So.  464;  State 
v.  Ronk,  91  Minn.  419,  98  N.  W.  334  (criminal)  ;  Silsby  v.  Foote, 
14  How.  218,  14  L.  ed.  394;  Houston  City  Street  R.  Co.  v.  Ross,  — 
Tex.  Civ.  App.  — ,  28  S.  W.  254.  Court  erred  in  excusing  juror  be- 
cause of  mental  distress  caused  by  illness  in  his  family  and  con- 
tinuing the  trial  over  the  objection  of  defendant's  counsel.  Houston 
&  T.  C.  R.  Co.  V.  Waller,  56  Tex.  331. 

9  Juror  set  aside  because  of  his  unfitness  in  consequences  of  the  excessive 

use  of  intoxicating  liquors  while  acting  as  a  juror,  and  another  called 
to  complete  the  panel.  Torrent  v.  Yager,  52  Mich.  506,  18  N.  W. 
239.  Jurors  excused  after  being  drawn,  because  of  intoxication.  Bul- 
lard  v.  Spoor,  2  Cow.  430. 

10  Juror  excused  after  examination  by  court  on  the  question  of  his  citizen- 

ship.    Keady  v.  People,  32  Colo.  57,  66  L.E.A.  353,  74  Pac.  892. 

11  Juror  excused  from  a  struck  jury  because  he  was  postmaster.     Stewart 

V.  State,  1  Ohio  St.  66  (criminal).  Inspector  of  banks  excused  from 
jury  because  his  duties  were  not  delegable.  Piper's  Case,  2  Brown* 
(Pa.)    59. 
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12  It  was  error  to  set  aside  a,  juror  ex  mero  motu  because  of  a  misnomer 
of  his  Christian  name  in  summoning.  Sullivan  v.  State,  102  Ala. 
135,  48  Am.  St.  Rep.  22,  15  So.  284  (criminal  case). 

b.  Time  or  stage  of  the  case. — The  proper  time  to  do  this  is 
before  the  jury  is  sworn, ^  or  before  testimony  is  taken,  but  after 
swearing  the  jury.^ 

1  It  can  be  done  at  any  time  before  the  jury  is  sworn.     O'Neil  v.  Lake 

Superior  Iron  Co.  67  Mich.  560,  35  N.  W.  162. 

2  According  to  the  better  opinion,  it  may  be  done  at  any  time  before  testi- 

mony has  been  taken.  People  v.  Damon,  13  Wend.  351;  Silsby  v. 
Foote,  14  How.  218,  14  L.  ed.  394.  It  was  proper  to  permit  the  re- 
examination of  a  juror  after  jury  was  sworn  and  the  case  was  ready 
for  the  trial,  where  it  appeared  that  the  juror  had  extensive  dealings 
with  one  of  the  parties,  and  to  excuse  such  juror  because  of  it.  Quay 
V.  Duluth,  S.  S.  &  A.  E.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  250. 
116  N.  W.  1101.  Juror  set  aside  after  being  sworn,  but  before  evi- 
dence given,  because  of  relationship  to  one  of  parties.  Thomas  v. 
Leonard,  5  111.  556.  In  Lawlor  v.  Linforth,  72  Cal.  205,  13  Pac.  496, 
it  was  done  when  the  trial  was  ready  to  proceed,  after  the  jury  was 
complete.  A  court  erred  in  setting  aside  a  juror  sworn  in  without 
objection,  when  plaintiff  thereafter  objected  to  him  on  the  grounds 
that  juror's  partner  was  a  friend  of  the  defendant's  attorney.  Santee 
V.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N.  Y.  Supp.  361. 

c.  Sufficiency  of  showing. — Evidence  of  showing  of  incapac- 
ity of  juror  need  not  be  of  such  a  nature  that  it  would  be  admis- 
sible as  evidence  in  the  trial  of  a  cause,  it  being  sufficient  if  it 
satisfy  the  court  of  such  incapacity;  mere  statements  of  coim- 
sel,*  assertions  and  affidavits  of  the  jurors  themselves/  and  mes- 
sages from  third  persons  to  the  court  have  been  held  sufficient.^ 

1  Juror   set  aside  on  mere   statements   of  counsel  to  court  that  he  was 

related  to  the  defendant.     Thomas  v.  Leonard,  5  111.  556. 

2  Jurors  set  aside  on  a  prosecution  for  murder,  on  their  mere  assertion  that 

they  were  Quakers.  United  States  v.  Cornell,  2  Mason,  91  Fed.  Cas. 
No.  14,868.  Juror  discharged  on  his  affidavit  that  he  had  a  cause 
at  issue  in  the  court  which  he  expected  would  be  tried  in  the  same 
term.  Claggett's  Case,  2  Cranch,  C.  0.  247,  Fed.  Cas.  No.  2,779. 
s  A  court  might  excuse  an  absent  juror  from  service,  on  the  receipt  of  a 
telegram  from  a  third  person  stating  that  such  juror  was  sick  and 
unable  to  attend  the  jury.  Houston  City  Streat  R.  Co.  v.  Ross,  — 
Tex.  Civ.  App.  — ,  28  S.  W.  254. 
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d.  On  motion  of  court  or  agaUist  consent  of  party. — A  court 
may  on  its  own  motion  excuse  a  juror  for  cause  ;^  but  where 
the  grounds  for  the  discharge  are  insufficient,  the  discharge  will 
be  error  if  made  over  the  objections  or  against  the  consent  of  the 
parties.^  The  erroneous  discharge  of  a  juror  against  the  consent 
of  a  party  was  not  waived  by  proceeding  with  the  trial.' 

1  Williamson  v.  Mayer  Bros.  117  Ala.  253,  23  So.  3;   Atlas  Min.  Co.  t. 

Johnston,  23  Mich.  36,  1  Mor.  Min.  Rep.  388.  Juror  excused  against 
assent  of  pa.rty  because  he  had  been  interested  in  a,  similar  case. 
Sohieffelin  v.  Schieffelin,  127  Ala.  14,  28  So.  087.  Juror  excused 
against  the  assent  of  one  of  the  parties,  it  appearing  he  was  in  the 
insurance  business  and  there  was  a  dispute  as  to  whether  or  not 
any  question  relating  to  insurance  would  arise.  Marande  v.  Texas 
&  P.  E.  Co.  59  C.  C.  A.  567,  124  Fed.  42. 

2  It  was   error  for   the  court  to  set  aside  a  juror  on   the  motioh   of  the 

plaintiff,  on  grounds  not  constituting  a  legal  disqualification  and 
against  the  consent  of  the  defendant.  Greer  v.  Norvill,  3  Hill,  L. 
26i.  A  court  erred  in  discharging  a  juror  because,  on  examination, 
he  stated  he  had  fonned  an  opinion,  after  he  had  been  accepted  by  the 
defendant  and  before  he  had  been  accepted  or  challenged  by  the  peo- 
ple. Van  Blaricmn  v.  People,  16  111.  304,  63  Am.  Dec.  316  (criminal 
case).  Court  erred  in  setting  aside  a  juror  ex  mero  motu  because 
of  misnomer  of  his  Christian  name  in  summoning.  Sullivan  v.  State, 
102  Ala.  135.  48  Am.  St.  Rep.  22,  15  So.  264  (criminal  case). 
SMahoney  v.  San  Francisco  &  S.  M.  R.  Co.  110  Cal.  471,  42  Pac.  968. 

e.  Harmless  error. — Though  the  court  set  aside  a  juror  im- 
properly, it  is  not  reversible  error,  if  the  jury  which  tried  the 
case  was  fair  and  impartial,  or  if  peremptory  challenges  re- 
mained whereby  the  objectionable  jurors,  if  any,  might  have 
been  excluded ;  *  since  the  reversal  of  the  cause  would,  in  such  a 
case,  only  give  what  already  has  been  had,  viz.,  a  fair  jury.^ 
Rejection  of  a  proper  juror  is  not  so  likely  to  be  prejudicial  as 
acceptance  of  an  improper  one.' 

iTatum  V.  Young,  1  Port.  (Ala.)  298;  Decker  v.  Laws,  74  Ark.  286,  85 
S.  W.  425;  Keady  v.  People,  32  Colo.  57,  66  L.R.A.  353,  74  Pac. 
892  (criminal  case)  ;  Heaston  v.  Cincinnati  &  Ft.  W.  R.  Co.  16  Ind. 
275,  79  Am.  Dec.  430;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery, 
152  Ind.  1,  69  L.R.A.  875,  71  Am.  St.  Rep.  301,  49  N.  E.  582;  Atlas 
Min.  Co.  V.  Johnston,  23  Mich.  36,  1  Mor.  Min.  Rep.  386;  Omaha 
Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  54  N.  W.  557;  Murphy  v. 
Southern  P.  Co.  31  Nev.  120,  301   Pac.  322;  Thompson  v.  Douglass, 
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35  W.  Va.  337,  33  S.  E.  1015;  Sutton  v.  Fox,  55  Wis.  531,  42  Am. 
liep.  744,  13  N.  W.  477.  It  was  not  error  to  set  aside  a  juror  wlio 
stated  that  lie  would  be  prejudiced  if  any  question  of  insurance  would 
arise  in  the  case,  no  complaint  being  made  that  the  jury  actually 
impaneled  was  not  fair  and  impartial.  Marande  v.  Texas  &  P.  E. 
Co.  59  C.  C.  A.  567,  124  Fed.  42.  Changes  made  by  court  during  the 
formation  of  the  jury  were  not  error  where  it  appeared  that  the  jury 
as  formed  was  fair  and  impartial.  Walker  v.  Kennison,  34  N.  H. 
257.  The  discharge  of  a  juror,  for  an  insufficient  reason,  during 
impaneling,  is  not  reversible  error  where  an  impartial  jury  was 
secured  and  peremptory  challenges  were  not  exhausted.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Franklin,  23  Kan.  74,  citing  People  v.  Ferris, 
1  Abb.  Pr.  N.  S.  193.  The  act  of  the  court  in  excusing  a  juror  over 
the  objection  of  the  defendant,  without  legal  cause,  was  without  prej- 
udice to  the  defendant  where  he  had  not  exhausted  his  peremptory 
challenges.  Brennan  v.  O'Brien,  121  Mich.  491,  80  N.  W.  249.  Ex- 
cusing a,  juror  not  disqualified  was  not  prejudicial,  where  such  act 
did  not  prevent  plaintiff  having  a  jury  drawn  from  the  regular  panel 
and  he  had  not  exhausted  his  peremptory  challenges.  Commercial 
Bank  v.  Chatfield,  121  Mich.  647,  80  N.  W.  712.  The  fact  that  the 
peremptory  challenges  were  exhausted  does  not  deprive  the  judge  of 
power  to  set  aside  jurors,  if  all  those  who  composed  the  jury  were 
qualified.  O'Neil  v.  Lake  Superior  Iron  Co.  67  Mich.  560,  35  N.  W. 
162. 
But  that  it  will  not  be  presumed  that  exclusion  of  competent  jurors  was 
harmless,  see  Santee  v.  Standard  Pub.  Co.  36  App.  Div.  555,  55  N. 
Y.  Supp.  361,  following  Hildreth  v.  Troy,  101  N.  Y.  234,  54  Am. 
Rep.  686,  4  N.  E.  559. 

2  Quay  V.  Duluth,  S.  S.  &  A.  R.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)   250, 
116  N.  W.  1101. 

8  State  V.  West,  46  La.  Ann.  1009,  15  So.  418   (criminal  case). 


/.  Excusing  person  from  jury  list  or  venire. — A  court  may, 
in  its  discretion,  excuse  jurors  called  on  the  regular  panel,^  it  ap- 
pearing there  were  more  than  a  sufficient  number  left  to  try  the 
cause.* 

1  Jurors  excused  within  the  discretion  of  the  court  and  "stood  over"  to 

a  later  date  in  the  term.     Fulton  County  v.  Amorous,   89  Ga.  614, 
16  S.  E.  201. 

2  State  V.  Somnier,  33  La.  Ann.  237  (criminal). 


It  was  not  prejudicial  error  to  excuse  them  over  a  bare  objec- 
tion, where  the  party  had  not  done  that  which  was  necessary  to 
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entitle  him  to  a  jury  trial,  and  where  rather  than  accept  the  Jury- 
that  was  left  to  him  he  waived  trial  by  jury.* 

Talesman  no  longer  needed  may  be  excused ;  *  but  a  special  or 
talesman  list  should  be  exhausted  by  calling  those  who  failed  to 
appear,  before  calling  more  jurors.* 

iDoll  V.  Mundine,  7  Tex.  Civ.  App.  96,  26  S.  W.  87. 

2  Court  properly  excused  talesmen  jurors,  it  appearing  their  services  were 
no  longer  necessary.     State  v.  West,  35  La.  Ann.  28   (criminal ) . 

'  Court  erred,  in  a  criminal  cause,  in  refusing  to  stay  the  further  call 
of  jurors  and  force  the  attendance  of  jurors  summoned  upon  a  special 
venire,  and  who  failed  to  appear.  Boles  v.  State,  24  Miss.  445  (crim- 
inal). 

g.  Resutnption  of  trial  after  substituting  juror. — The  trial 
may  be  resumed  on  the  substitution  of  another  competent  juror 
if  evidence  has  not  yet  been  taken.*  After  taldng  of  evidence 
the  setting  aside  of  a  juror  will  work  a  mistrial  and  continuance 
unless  the  parties  assent.* 

1  When  a  juror  has  been  excused  after  swearing  but  before  the  trial  proper. 

Quay  V.  Duluth,  S.  S.  &  A.  R.  Co.  153  Mich.  567,  18  L.R.A.(N.S.)  250, 
116  N.  W.  1101;  State  v.  Moncla,  39  La.  Ann.  868,  2  So.  814  (crim- 
inal); State  v.  Johnson,  48  La.  Ann.  437,  19  So.  476  (criminal). 
When  excused  after  swearing  but  before  evidence  introduced,  because 
of  sickness.  Silsby  v.  Foote,  14  How.  218,  14  L.  ed.  394. 
It  was  no  error  on  the  part  of  a  conunissioner  of  special  bail  to  call  an- 
other juror  and  continue  the  trial,  where  a,  juror  who  had  been  sworn 
failed  to  appear  before  any  testimony  was  taken.  Rice  v.  Sims,  3 
Hill,  L.  5. 

2  As  to  practice  of  withdrawing  juror,  see  post,  chapter  xix.,  §  2. 

A  juror  may  be  excused  because  of  sickness  after  the  trial  has  begun  and 
proof  taken,  and  the  trial  proceeded  with,  where  no  objections  are 
raised  by  either  party.  Lindsey  v.  Tioga  Lumber  Co.  108  La.  468, 
92  Am.  St.  Rep.  384,  32  So.  464;  State  v.  Ronk,  91  Minn.  419,  98 
N.  W.  334  (criminal).  Juror  discharged  and  trial  continued  where, 
after  the  commencement  of  the  trial,  the  juror,  after  an  adjournment, 
appeared  before  the  court  intoxicated,  although  he  stated  he  would 
be  sober  in  the  morning.  Routledge  v.  Ehnendorf,  54  Tex.  Civ.  App. 
174,  116  S.  W.  156.  Court  erred  in  discharging  juror  against  defend- 
ant's objection  after  the  trial  has  begun  and  proof  taken,  because  of 
the  statement  of  the  juror  that  he  did  not  believe  the  statements  of 
certain  of  the  witnesses.  Mahoney  v.  San  Francisco  &  S.  M.  R.  Co. 
110  Cal.  471,  42  Pac.  968. 


IV.— MOTIOITS  ON  THE  PLEADINGS. 

1.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings,  for 
insufficiency  of  complaint. 

a.  In  general. 

b.  Several  defendants. 

c.  Specifying  the  ground. 

d.  Exception  to  ruling. 

e.  Amending  to  defeat  the  motion. 

f.  Motion,  when  to  be  made. 

^.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings,  be- 
cause of  admitted  defense. 
S.  Plaintill's  motion  for  judgment  for  insufficiency  of  answer,  or  because 
of  admitted  cause  of  action, 
a..  In  general. 

b.  Test  of  sufficiency. 

c.  Motion,  when  to  be  made. 

d.  Waiver  of  right  to  move. 

e.  Exception  to  ruling. 
-4.  Motion  to  compel  election. 

a.  Inconsistent  causes  of  action  or  defenses. 

b.  Time  for  objection;  waiver, 
e.  Misjoinder. 

d.  Exception  to  ruling. 
.5.  Assessing  damages. 
■6.  Motion  to  strike  out. 

a.  In  general. 

b.  Discretion  of  court. 

7.  Motion  to  make  more  definite  and  certain. 

1 .  Defendant's  motion  to  dismiss  or  for  judgment  on  the  pleadings, 
for  insufficiency  of  complaint. 
a.  In  general. — The  objection  that  the  complaint  does  not 
state  facts  to  constitute  a  cause  of  action  is  not  waived  by  going 
to  trial  without  raising  it  by  answer  or  demurrer,  but  it  may  be 
taken  by  motion,  at  the  trial,  to  dismiss,^  or  for  such  judgment 
for  defendant  as  he  is  entitled  to  on  the  pleadings.^  So,  of  the 
objection  that  the  court  has  not  jurisdiction  of  the  subject  of 
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the  action.     Eor  the  purposes  of  the  motion,  the  allegations  of 
the  complaint  are  to  he  deemed  true,  as  on  demurrer.' 

1  Tooker  v.  Arnoux,  76  N.  Y.  397,  and  cases  cited;  Mosselman  v.  uaen, 
4  Thomp.  &  C.  171,  1  Hun,  647;  Luddington  v.  Taft,  10  Barb.  447; 
Stannard  v.  Eytinge,  5  Robt.  80,  3  Abb.  Pr.  N.  S.  42,  33  How.  Pr. 
262;  Steuben  County  v.  Wood,  24  App.  Div.  442,  48  N.  Y.  Supp.  471; 
Weeks  v.  O'Brien,  141  N.  y";  I99,  36  N.  E.  185 ;  Hand  v.  Shaw,  20 
Misc.  698,  46  N.  Y.  Supp.  528;  McCullough  v.  Pence,  85  Hun,  271, 
32  N.  Y.  Supp.  986;  Mills  v.  Knapp,  39  Fed.  592;  Milhollin  v.  Fuller, 
1  Ind.  App.  58,  27  N.  E.  112;  Martin  v.  Creech,  58  Mo.  App.  391; 
Knowles  v.  Norfolk  S.  E.  Co.  102  N.  C.  62,  9  S.  E.  7 ;  Jackson  v. 
Jackson,  105  N.  C.  433,  11  S.  E.  173;  Pescud  v.  Hawkins,  71  N.  C. 
299.  Compare  Saunders  v.  Pendleton,  19  R.  I.  292,  36  Atl.  89;  Rich- 
mond V.  Brookings,  48  Fed.  241;  United  Bldg.-Material  Co.  v.  Odell, 
67  Mise.  584,  123  N.  Y.  Supp.  313.  But  see  Thomas  v.  Smith,  75 
Hun,  573,  27  N.  Y.  Supp.  589,  where,  although  recognized  as  lawful, 
this  practice  was  not  commended  as  the  best  means  to  promote  the 
ends  of  justice;  but  judgment  of  dismissal  was  reversed  because  the 
court  held  the  complaint  sufficient,  though  the  court  considered  de- 
fendant had  recognized  its  sufficiency  by  answering. 

Such  a,  motion  admits  the  truth  of  the  pleadings  and  also  the  statements 
of  counsel  in  his  opening.  Roberts  v.  Colorado  Springs  &  1.  R.  Co. 
45  Colo.  188,  101  Pac.  59. 

A  motion  made  at  the  commencement  of  a  trial  to  dismiss  a.  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  n 
cause  of  action  is  practically  a  demurrer  to  the  complaint  on  that 
ground,  and  it  cannot  be  sustained  unless  it  appears  that,  admitting 
all  the  facts  alleged,  no  cause  of  action  whatever  is  stated.  Abbott 
V.  Baston,  195  N.  Y.  372,  88  N.  E.  572.  On  such  a  motion  at  the 
opening  of  the  trial,  the  complaint  must  be  liberally  construed  in  favor 
of,  and  not  against,  it,  as  to  matters  of  form.  Catterson  v.  Brooklyn 
Heights  R.  Co.  132  App.  Div.  399,  116  N.  Y.  Supp.  760.  See  also 
Eckes  V.  Stetler,  98  App.  Div.  76,  90  N.  Y.  Supp.  473;  Oakeshott  v. 
Smith,  104  App.  Div.  384,  93  N.  Y.  Supp.  659;  Hoffman  House  v. 
Foote,  172  N.  Y.  348,  65  N.  E.  169.  The  complaint  may  be  dismissed 
if  the  opening  shows  no  right  of  action.  Miner  v.  Hopkinton,  73  K. 
'  H.  232,  60  Atl.  433;  Sims  v.  Metropolitan  Street  R.  Co.  65  App.  Div. 
270,  72  N.  Y.  Supp.  835;  Eckes  v.  Stetler,  98  App.  Div.  76,  90  N. 
Y.  Supp.  473 ;  Brooks  v.  McCabe  &  Hamilton,  39  Wash.  62,  80  Pac. 
1004. 

j[f  the  complaint  is  dismissed  on  counsel's  opening,  it  must  be  assumed 
that  the  facts  stated  in  the  complaint  and  opening  are  true.  Yaple 
V.  New  York,  0.  &  W.  R.  Co.  57  App.  Div.  265,  68  N.  Y.  Supp.  292. 
If  the  plaintiff  is  entitled  to  nom'inal  damages  the  complaint  cannot 
be  dismissed.  Nilsson  v.  De  Haven,  47  App.  DiY.  537,  62  N.  Y.  Supp. 
506. 
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An  allegation  of  the  conclusion  of  law  which  the  omitted  fact  was  essential 
to  make  out  was  held  not  enough  to  sustain  the  complaint  against 
such  motion,  in  Sheridan  v.  Jackson,  72  N.  Y.  170. 

In  Georgia,  a.  defendant  desiring  to  assail  the  petition  for  insufficieney 
must  do  so  at  the  first  term;  failing  in  which,  plaintiff  is  entitled 
to  be  heard  on  the  merits,  and  an  oral  motion  at  trial  to  dismiss  will 
not  be  entertained.  Bishop  v.  Woodward,  103  Ga.  281,  29  S.  E.  968. 
But  see  Maddox  v.  Randolph  County,  65  Ga.  216. 

In  Colorado,  failing  to  demur  and  answering  accepts  the  complaint  as 
stating  a  cause  of  action;  and  the  court  cannot,  of  its  own  motion 
during  the  trial,  dismiss  a  count  setting  up  a  separate  cause  of  action 
on  the  ground  of  insufficiency.  Kyes  v.  Best,  8  Colo.  App.  129,  45 
Pac.  227. 

In  Iowa,  the  objection  can  be  taken  only  by  motion  in  arrest  of  judgment 
before  judgment  is  entered.  Draper  v.  Ellis,  12  Iowa,  316;  Pierson 
V.  Independent  School  Dist.  106  Iowa,  695,  77  N.  W.  494. 

In  some  states  insufficiency  of  the  complaint  or  petition  to  state  a  cause 
of  action  is  made  the  ground  of  an  objection  to  the  introduction  of 
any  evidence,  interposed  immediately  after  plaintiff's  opening;  and 
this  question  will  be  discussed  in  the  Brief  on  the  Pleadings,  in  its 
appropriate  place. 

Ohjections  waived. — A  motion  to  dismiss  is  not  proper,  however,  for 
other  objections  to  be  taken  by  answer  or  demurrer,  and  which  are 
expressly  waived  if  not  so  raised;  as,  for  instance,  misjoinder  of  causes 
of  action.  Barnard  v.  Brown,  43  N.  Y.  S.  E.  602,  17  N.  Y.  Supp. 
532;  Davis  Lumber  Co.  v.  Home  Ins.  Co.  95  Wis.  542,  70  N.  W.  59; 
Burns  v.  Ashworth,  72  N.  C.  496;  Densmore  v.  Shepard,  46  Minn. 
54,  sub  nom.  Densmore  i.  Red  Wing  Lime  &  Stone  Co.  48  N.  W.  528, 
681. 

Or  that  the  action  was  not  brought  by  the  real  party  in  interest.  Spooner 
v.  Delaware,  L.  &  W.  R.  Co.  115  N.  Y.  22,  21  N.  E.  696. 

Or  that  plaintiff  is  seeking  equitable  relief,  when  he  has  an  adequate  rem- 
edy at  law,  if  jurisdiction  of  equity  and  law  is  not  concurrent.  Ket- 
chum  V.  Depew,  81  Hun,  278,  30  N.  Y.  Supp.  794. 

So,  also,  of  the  objection  that  the  cause  of  action  is  not  equitable  in  its 
nature,  but  is  merely  for  money  paid  and  received  in  violation  of  a 
statute,  although  plaintiff  is  seeking  equitable  relief.  Stiefel  v.  New 
York  Novelty  Co.  14  App.  Div.  371,  43  N.  Y.  Supp.  1012. 

And  of  misjoinder  of  parties  plaintiff.  Schwartzel  v.  Karnes,  2  Kan. 
App.  782,  44  Pac.  41;  Densmore  v.  Shepard,  46  Minn.  54,  sub  nom. 
Densmore  v.  Red  Wing  Lime  &  Stone  Co.  48  N.  W.  528.  The  remedy 
being,  according  to  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Ellington,  94  Ga. 
785,  21  S.  E.  1000,  correction  of  the  petition  by  striking  out  the  im- 
proper party  by  special  demurrer. 
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So,  in  a  personal  action  in  u,  justice's  court,  withdrawal  of  a  motion  to 
dismiss  for  want  of  jurisdiction  of  the  parties,  and  consent  to  try 
the  case  on  the  merits,  waives  the  objection  of  want  of  jurisdiction. 
Luco  V.  Tuolumne  County  Super.  Ct.  71  Cal.  555,  12  Pac.  677. 

Not  does  the  practice  apply  to  a  cause  of  action  defectively  stated  as  to 
form.  Johnson  v.  Crooksbanks,  21  Or.  339,  28  Pac.  78.  Or  where  the 
cause  is  tried  on  an  agreed  statement  of  facts.  Hines  v.  Wilmington 
&  W.  R.  Co.  95  jSr.  C.  434.  And  defendant  cannot,  after  admitting 
in  his  answer  the  execution  and  delivery  of  the  note  sued  on,  move 
to  dismiss,  because  the  note  was  not  filed  with  the  petition,  though 
so  stated  therein.     Fenwick  v.  Bowling,  50  Mo.  App.  516. 

It  is  not  a  fatal  objection  to  a  complaint,  upon  motion  to  dismiss,  that  it 
contains  irrelevant  or  redundant  matter,  or  that  the  allegations  are 
indefinite  or  uncertain.  Such  defects  are  to  be  remedied  by  motion 
to  strike  out,  or  to  make  more  definite  and  certain.  Simmons  v. 
Eldridge,  29  How.  Pr.  309,  10  Abb.  Pr.  296.     See  post,  §§  6,  7. 

«  Denis  v.  Velati,  90  Cal.  223,  31  Pac.  1;  Greenleaf  v.  Egan,  30  Minn.  316, 
15  N.  W.  254;  Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481, 
49  Pac.  573;  Hawkins  v.  Overstreet,  7  Okla.  277,  54  Pac.  472;  Mills 
V.  Hart,  24  Colo.  505,  52  Pac.  680. 

A  motion  for  judgment  on  the  pleadings  goes  to  the  substance  of  the 
pleading  attacked,  and  not  to  the  form:  and,  as  a  general  proposition, 
such  a  motion,  based  on  the  facts  established  by  the  pleadings,  cannot 
be  sustained,  except  where,  under  those  facts,  a  judgment  different 
from  that  pronounced  could  not  be  rendered,  notwithstanding  any  evi- 
dence which  might  be  produced;  or  unless,  under  the  admitted  facts, 
the  moving  party  is  entitled  to  judgment,  without  regard  to  what 
the  findings  might  be  on  the  facts  upon  which  issue  is  joined;  hence 
the  rule  that  the  motion  cannot  prevail,  unless,  on  the  facts  estab- 
lished, the  court  can,  as  matter  of  law,  pronounce  judgment  on  the 
merits, — that  is,  determine  the  rights  of  the  parties  to  the  subject- 
matter  of  the  controversy,  and  render  a  judgment  in  relation  thereto 
which  is  final  between  the  parties.  Mills  v.  Hart,  24  Colo.  505,  52 
Pac.  680.     See  also  Rice  v.  Bush,  16  Colo.  484,  27  Pac.  720. 

So,  frivolousness  of  plaintiff's  pleadings  will  support  such  a  motion.  K. 
Y.  Code  Civ.  Proc.  §  537.  But  its  insufficiency  in  this  respect  must 
be  so  clear  that  it  appears  upon  the  statement  without  any  further 
argument.  Henriques  v.  Trowbridge,  27  App.  Div.  18,  50  N.  Y.  Supp. 
108  (holding  that  §  537,  above,  applies  only  to  a  reply  served  for  the 
reason  that  the  answer  sets  up  a  counterclaim). 

But  a  mere  formal  defect,  such  as  want  of  verification,  cannot  be  reached 
by  such  a  motion.     Speer  v.  Craig,  16  Colo.  478,  27  Pac.  891. 

The  question  of  sufficiency  of  pleadings,  generally,  to  withstand  such  » 
motion,  belongs  properly  to  the  Brief  on  the  Pleadings,  and  will  be 
there  fully  discussed  under  the  appropriate  heads. 
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s  Sheridan  v,  Jackson,  72  N.  Y.  170,  affirming  10  Hun,  89;  Floyd  .-.  John- 
son, 17  Mont.  471,  43  Pac.  631;  People  v.  Johnson,  95  Cal.  471,  31 
Pae.  611;  Merchants'  Nat.  Bank  v.  Eckels,  191  Pa.  372,  43  Atl.  245; 
Haun  V.  Trainer,  190  Pa.  1,  42  Atl.  367;  Ketelium  v.  Van  Busen,  11 
App.  Div.  332,  42  N.  Y.  Supp.  1112. 

And  it  will  be  so  treated  on  appeal,  if  plaintiff  excepts  to  a  dismissal 
instead  of  amending.  Sheridan  v.  Jackson,  72  N.  Y.  170,  affirming 
10  Hun,  89.  The  question  being,  Do  the  facts  alleged  constitute  a 
cause  of  action?  Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481, 
49  Pac.  573. 

And  the  complaint,  although  not  stating  an  essential  fact  by  explicit, 
positive  averment,  as  required  by  the  rules  of  pleading,  will  be  up- 
held when  first  assailed  by  motion  for  judgment  on  the  pleadings, 
if  such  fact  appears  by  plain  and  necessary  implication.  Hargro 
V.  Hodgdon,  89  Cal.  623,  26  Pac.  1106.  And  the  motion,  whether  de- 
manding dismissal  or  judgment  for  defendant  on  the  pleadings,  denied, 
if  the  complaint  states  facts  entitling  plaintiff  to  any  relief,  legal 
or  equitable.  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263;  Staf- 
ford V.  Merrill,  62  Hun,  144,  16  N.  Y.  Supp.  467;  Hawkins  v.  Over- 
street,  7  Okla.  277,  54  Pac.  472. 

Whether  the  motion  to  dismiss  can  be  denied  because  the 
answer  contains  the  matter  which  the  defendant  objects  has  not 
been  alleged,  is  disputed.^ 

But  a  motion  for  judgment  for  defendant  is  precluded  if 
plaintiff's  pleadings  raise  a  material  issue  to  be  tried,*  or  if  the 
defect  in  the  complaint  is  so  apparent  as  not  to  mislead  defend- 
ant,* and  is  supplied  by  the  answer,* 

1  Compare  Miller  v.  White,  4  Hun,  62,  6  Thomp.  &  C.  255;  Toop  v.  New 
York,  36  N.  Y.  S.  K.  724,  13  N.  Y.  Supp.  280,  and  Leon  v.  Bernheimer, 
10  Week.  Dig.  288,  on  the  one  hand;  and  Smith  v.  Van  Ostrand,  64 
N.  Y.  278,  280,  and  Russell  v.  New  York,  1  Daly,  263,  on  the  other. 
See  also  Hvighes  v.  Carson,  90  Mo.  399,  2  S.  W.  441,  holding  that 
any  omission  to  state  a  material  fact  in  the  petition  is  obviated  if 
the  answer  put  it  in  issue. 

*  A  single  material  issue  precludes  a  judgwent  on  the  pleadings.  See 
Iba  V.  Central  Asso.  5  Wyo.  355,  40  Pac.  527,  42  Pac.  20.  See  also 
Mills  V.  Hart,  24  Colo.  505,  52  Pac.  680;  Raymond  v.  Mprrison,  9 
Wash.  156,  37  Pac.  318;  Miles  v.  Edsall,  7  Mont.  185,  14  Pac.  710; 
Floyd  v.  Johnson,  17  Mont.  469,  43  Pac.  631,  and  cases  cited;  Pfistoi- 
v.  Wade,  69  Cal.  133,  10  Pae.  369;  Penny  v.  Ludmick,  152  N.  C.  37.'., 
67  S.  E.  919;  Powers  v.  Miller,  123  App.  Div.  396,  107  N.  Y.  Supp. 
960. 
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A  judgment  on  the  opening  cannot  be  granted  unless  the  facts  stated  pre- 
clude any  recovery.  CoffeyvUle  Min.  &  Gas  Co.  v.  Carter,  65  Kan. 
565,  70  Pao.  635;  Brashear  v.  Kabenstein,  71  Kan.  455,  SO  Pac.  950; 
Stewart  v.  Rogers,  71  Kan.  53,  80  Pac.  58.  The  complaint  should  not 
be  dismissed  on  counsel's  opening  in  which  he  stated  that  he  had  no 
eyewitness  to  the  accident,  and  would  have  to  prove  his  allegations 
by  circumstantial  evidence,  and  rely  on  hostile  witnesses  whose  testi- 
mony he  could  not  forecast.  However  improbable  the  chances  of  suc- 
cess might  appear,  the  plaintiff  was  entitled  to  present  her  evidence. 
Darton  v.  Interborough  Rapid  Transit  Co.  125  App.  Div.  836,  110 
N.  Y.  Supp.  171. 

8  Clement  v.  Hughes,  13  Ky.  L.  Rep.  352,  17  S.  W.  285. 

4  Chicago,  B.  &  Q.  R.  Co.  v.  German  Ins.  Co.  2  Kan.  App.  395,  42  Pac. 
594. 


h.  Several  defendants. — If  the  action  is  against  more  than 
one  defendant  the  objection  may  be  made  on  behalf  of  any  one 
or  more  of  them  as  to  whom  suiRcient  facts  are  not  stated,  and 
the  complaint  dismissed  as  to  him  or  them.^ 

1  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459. 

c.  Specifying  the  ground. — The  motion  to  dismiss  should 
specify  the  defect  with  sufficient  clearness  to  enable  plaintiff  to 
amend.' 

iSee  Higgins  v.  Newton  &  F.  R.  Co.  66  N.  Y.  604,  affirming  3  Hun,  611; 
Robbins  v.  Woolcott,  66  Barb.  63;  Rector  v.  Clark,  78  N.  Y.  21, 
reversing  12  Hun,  189 ;  Boldt  v.  Epstein,  29  Misc.  583,  61  N.  Y.  Supp. 
248;  E.  T.  Burrowes  Co.  v.  Rapid  Safety  Filter  Co.  49  Misc.  539, 
97  N.  Y.  Supp.  1048.  In  Elam  v.  Barnes,  110  N.  C.  73,  14  S.  E.  62], 
a  motion  to  dismiss  for  insufficiency  was  held  a  demurrer,  and  should 
be  disregarded,  as  provided  by  a  statute  forbidding  consideration  of 
demurrer,  unless  it  specify  the  particulars  in  which  the  complaint 
is  deficient. 


d.  Exception  to  ruling. — The  granting  of  the  motion,  when 
the  complaint  is  bad  and  the  motion  is  seasonably  made  and 
amendment  is  not  made,  is  not  matter  of  discretion,  but  of  legal 
right.*  But  if  the  defect  is  one  proper  for  amendment,  subse- 
quent proof  of  the  omitted  facts  cures  error  in  denying  the  mo- 
tion to  dismiss.^  And  an  exception  to  its  denial  will  be  un- 
availing if  the  complaint  is  subsequently  held  bad  on  demurrer.* 
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And  an  exception  to  denial  of  motion  to  dismiss  is  waived  if 
defendant  afterward  introduces  evidence.* 

1  Tooker  v.  Arnoux,  70  N.  Y.  307 ;   Fuller  v.  Brown,  76  Hun,  557,  28  N. 

Y.  Supp.  189;  Hand  v.  Shaw,  20  Misc.  698,  46  N.  Y.  Supp.  528.     And 

see  Clift  v.   Rodger,   25   Hun,   39,   43.     Compare,   however,   Clark  v. 

Crego,  51  N.  Y.  646,  affirming  47  Barb.  599. 
An  order  of  denial  of  the  motion  is  not  appealable.     Cooper  v.  Wyman, 

122  N.  C.  784,  29  S.  E.  947;  Burrell  v.  Hughes,  116  N.  C.  430,  sub 

nom.  State  ex  rel.  Burrell  v.  Hughes,  21  S.  E.  971.     And  a  review 

can  be  had  only  on  appeal  from  the  judgment  on  exception  taken. 

Ronalds  v.   Cammann,  40  N.  Y.  S.  R.  690,  16  N.  Y.  Supp.  72.     Or 

from  a  .judgment  denying  a  new  trial  or  dismissing  the  action.    Thorp 

V.  Lorenz,  34  Minn.  350,  25  N.  W.  712. 
In  Ohio,   dismissal  for  insufficiency,   in   the  absence  of  request  to  amend, 

is  not  a  dismissal   without  final  hearing  from  which  an  appeal  will 

lie.     Radcliff  v.  Radeliff,  15  Ohio  C.  C.  284,  8  Ohio  C.  D.  278. 
In  the  absence  of  a  bill  of  exceptions  showing  the  ground  of  dismissal, 

it   will    be    presumed    that    the    dismissal    was    proper    on    the   facts. 

Chicago  V.  Porter,  124  111.  589,  16  N.  E.  854. 
And   in   Missouri    the   motion    and   ruling   thereon   cannot  be  considered 

unless  set  out  in  the  bill  of  exceptions.    Reitz  v.  Patton,  73  Mo.  App. 

616. 
But   in   Rhode   Island   the   granting  or   refusal   of   a  motion   to  dismiss 

being  a  matter  of  discretion  with  the  court,  no  exception  lies.    Duggan 

v.  McCarthy,  —  R.  I.  — .  13  Atl.  400. 
SLounsbury  v.  Purdy,  IS  N.  Y.  515;   Morton  v.  Pinckney,  8  Bosw.   135; 

Horowitz  v.  Pakas,  22  Misc.  520,  49  N.  Y.  Supp.  1008. 
aConaway  v.  Conaway,  10  Ind.  App.  229,  37  N.  W.  189. 
*  Leber  v.  Stores,  31  Misc.  474,  64  N.  Y.  Supp.  464 ;   American  Bonding 

Co.  v.  Strasburger,  99  C.  C.  A.  622,   176   Fed.   348;   Baiter  v.  Racine- 

Sattley  Co.  86  Neb.  227,  125  N.  W.  587. 

e.  Amending  to  defeat  the  motion. — The  court  has  power  to 
allow  the  defect  to  be  supplied  by  amendment  to  defeat  the  mo- 
tion'' if  the  amendment  does  not  substantially  change  the  cause 
of  action,^  nor  malie  the  case  one  requiring  a  different  mode  of 
trial.*  But  defendant  should  be  allowed  to  defend  also  to  meet 
the  new  allegations,*  and  to  have  an  adjournment  if  surprised,* 

1  Woolsey  v.  Rondout,  2  Keyes,  603 ;  Simmons  v.  Lyons,  55  N.  Y.  671, 
affirming  3  Jones  &  S.  554;  Bauman  v.  Bean,  57  Mich.  1,  23  N.  W. 
451,  with  disapproval  of  the  practice  of  dismissing  on  the  pleadings, 
when  no  demurrer  was  taken   (Cooley,  J.).     And  see  Steuben  County 
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\,  Wood,  24  App.  Div.  442.  But  a  plaintiflF  who  has  not  asked  leave- 
to  so  amend  cannot  be  allowed  to  amend  on  appeal  by  defendant  after 
denial  of  the  motion.  Alleman  v.  Bowen,  61  Hun,  30,  15  N.  Y.  Supp. 
318. 

*  Same  eases. 

SBockes  V.  Lansing,  74  N.  Y.  437,  affirming  13  Hun,  38;  Stevens  v.  New- 
York,  84  N.  Y.  296. 

*  See  Union  Bank  v.  Mott,  11  Abb.  Pr.  42;  Crane  v.  Lipscomb,  24  S.  C.  430. 
'  See  ante,  chapter  I.,  §  13. 

/.  Motion,  when  to  he  made. — The  appropriate  time  for  a 
motion  to  dismiss  the  complaint  for  insufficiency  is  before  the 
case  is  opened  or  before  evidence  is  adduced ;  but  the  court  may 
entertain  such  a  motion  at  any  stage  of  the  case*  before  evidence 
supplying  the  defect  is  heard.^  If  the  motion  to  dismiss  is  not 
made  until  after  the  evidence  is  in,  it  should  not  be  granted 
merely  for  insuiSciency  of  the  complaint,  if  the  cause  of  action 
is  proved  and  defendant  has  not  been  surprised  or  prejudiced.' 

1  Scofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104;  Steuben  County  v.  Wood,  24  App.  Div.  442,  48  N. 
Y.  Supp.  471;  Eyan  v.  Fulghum,  96  Ga.  234,  22  S.  E.  940  (holding 
such  motion  proper  any  time  before  verdict). 

And  Kime  v.  Jesse,  52  Neb.  606,  72  N.  W.  1050,  held  that  a  motion  for 
judgment  on  the  pleadings  for  insufficiency  of  the  petition  may  be 
interposed  before  trial  or  verdict,  or  at  any  time  during  the  cour.ie 
of  the  pleadings. 

8  Perkins  v.  Giles,  53  Barb.  342. 

The  reason  is,  the  court  is  not  bound  to  try  an  action  where  no  cause  is 
alleged.  The  motion  was  made  (and  sustained  on  appeal)  in  Sheridan 
V.  Jackson,  72  N.  Y.  170,  after  admissions  of  fact  had  been  made  by 
plaintiff.  10  Hun,  89,  90.  And  in  Smith  v.  Van  Ostrand,  64  N.  Y. 
278,  after  some  evidence  had  been  given  under  the  complaint  but  none 
under  the  answer. 

And,  a,  motion  to  dismiss,  made  at  the  close  of  plaintiff's  case,  and  after 
evidence  proving  it  had  been  admitted  without  objection,  is  not  proper, 
if  no  suel)  motion  was  made  at  opening.  Kruger  v.  Galewski,  13  Misc. 
56,  34  N.  Y.  Supp.  451;  Cielfield  v.  Browning,  9  Misc.  98,  29  N.  Y. 
Supp.  710;  McLain  ^.  British  &  Foreign  Marine  Ins.  Co.  16  Misc.  336, 
38  N.  Y.  Supp.  77.  And  even  where  it  is  made  at  the  opening,  and 
renewed  at  tlie  close,  of  plaintiff's  case,  its  denial  will  not  require 
reversal  when  testimony  is  thereafter  offered  by  defendant.  Derrick  v. 
Emmens,  38  N.  Y.  S.  R.  481,  14  N.  Y.  Supp.  360. 

3  Miller  v.  White,  8  Abb.  Pr.  N.  R.  46,  less  fully,  57  Barb.  504,  reversed  on 
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another  ground,  in  50  N.  Y.  ]37;  Rector  v.  Clark,  78  N.  Y.  21,  re- 
versing 12  Hun,  189 ;  Meyers  v.  Cohn,  4  Misc.  185,  23  N.  Y.  Supp.  990. 

2.  Defendant's  motion  to  dismiss  or  for  judgment  on  the  plead- 
ings, because  of  admitted  defense. 
The  court  may  entertain  a  motion  at  the  trial  for  dismissal  of 
the  complaint,*  or  a  motion  for  such  judgment  for  defendant  as 
he  is  entitled  to  on  the  pleadings,*  on  the  ground  that  a  defenses 
is  admitted  on  the  pleadings. 

1  Gaucliois  V.  Proctor,  1  App.  Div.  16,  36  N.  Y.  Supp.  957.    Even  if  the  ad- 

mission claimed  is  inferred  from  the  ambiguity  or  informality  of  an 
allegation  or  denial.  Clark  v.  Dillon,  15  Abb.  N.  C.  265;  Millville 
Mfg.  Co.  V.  Salter,  15  Abb.  N.  C.  305.  Contra,  Green  v.  Eaymond,  14 
N.  Y.  Week.  Dig.  322. 

But  an  admission  of  the  defense  set  up,  coupled  with  an  allegation  that  it 
is  a  conditional  defense,  and  that  defendant  has  not  complied  with  the 
condition,  is  not  an  admission  within  the  rule.  Mollyneaux  v.  Witten 
berg,  39  Neb.  547,  58  N.  W.  205. 

2  Thus,  where  plaintiff  fails  to  reply.    Schurmeier  v.  English,  46  Minn.  300, 

48  N.  W.  1112;  VVatkinds  v.  Southern  P.  K.  Co.  4  L.R.A.  239,  38  Fed. 
711;  Orr,  S.  &  Co.  v.  Gilbert,  68  111.  App.  429;  Dean  v.  Messer,  IT 
Ky.  L.  Rep.  14,  30  S.  W.  198.  But  under  the  Oklahoma  Code  of  1890 
a  motion  by  defendant  for  judgment  on  the  pleadings  before  plaintiff 
had  been  ruled,  as  required  by  the  Code,  to  reply  to  allegations  of  new 
matter  in  the  answer,  was  properly  refused.  Keokuk  F.  Improv.  Co. 
V.  Kingsland  &  D.  Mfg.  Co.  5  Okla.  32,  47  Pac.  484.  If  a  reply  is  un- 
necessary, because  the  answer  amounts  only  to  the  general  issue,  and 
sets  up  new  facts  constituting  a  defense,  a  motion  for  judgment  on  the 
pleadings  is  not  proper.  Brown  v.  Spear,  5  How.  Pr.  146.  And  see 
Iba  V.  Central  Asso.  5  Wyo.  355,  40  Pac.  527,  42  Pac.  20. 
Or  fails  to  reply  within  the  proper  time.  Heebner  v.  Shepard,  5  N.  D.  56, 
63  N.  W.  892. 

Or  fails  to  specifically  deny  new  matter  set  up  by  way  of  defense.  See 
Wyatt  V.  Henderson,  31  Or.  48,  48  Pac.  790.  And  if  the  admissions  of 
the  reply  so  contradict  the  allegations  of  the  complaint  as  to  defeat 
the  right  of  action,  the  remedy  is  by  motion  for  judgment  on  the 
pleadings.  Ibid.  And  defendant's  right  to  judgment  on  the  pleadings 
on  this  ground  is  not  affected  by  the  fact  that  he  did  not  move  until 
after  verdict.  Benicia  Agri.  Works  v.  Creighton,  21  Or.  495,  28  Pac. 
775,  30  Pac.  676. 

Or  to  file  the  requisite  verified  denial  of  allegations  of  new  matter  set  up 

by  way  of  defense.    Limerick  v.  Barrett,  3  Kan.  App.  573,  43  Pac.  853. 

But  mere  failure  of  the  reply  to  designate  the  count  of  the  answer  it  is  in- 
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tended  to  deny  will  not  authorize  judgment  for  defendant  on  the  plead- 
ings.    Highlands  v.  Eaine,  23  Colo.  295,  47  Pac.  283. 

Where  the  reply  admits  certain  facts  set  out  in  defendant's  answer,  the 
question,  on  defendant's  motion  for  judgment  because  of  those  admis- 
sions, is  the  sufficiency  of  the  admitted  facts  to  warrant  the  judgment 
demanded  by  defendant,  and  the  materiality  or  immateriality  of  those 
upon  which  issue  is  joined.  Mills  v.  Hart,  24  Colo.  505,  52  Pac,  680. 
And  if  the  admitted  facts  are  insufficient  to  support  the  judgment 
demanded  by  defendant,  the  motion  is  properly  refused.  Knaus  t. 
Givena,  110  Mo.  58,  sub  nom.  Knaus  v.  Dudgeon,  19  S.  W.  535. 

In  Washington,  it  is  only  in  eases  where  no  reply  whatever  has  been  filed 
to  the  affirmative  answer  that  judgment  is  authorized,  and  not  where 
a  reply  has  been  actually  filed,  though  found  to  be  insufficient  in  law. 
Davis  V.  Ford,  15  Wash.  107,  45  Pac.  739,  46  Pac.  393.  See  also  Ray- 
mond V.  Morrison,  9  Wash.  156,  37  Pac.  318. 

3.  ■  Plaintiff's  motion  for  judgment  for  insufficiency  of  answer,  or 
because  of  admitted  cause  of  action. 

a.  In  general. — If  defendant  has  not  in  his  answer  denied 
either  of  the  allegations  in  the  complaint,  and  has  not  alleged 
new  matter  sufficient  to  constitute  a  defense,  the  plaintiff,  if  a 
«ause  of  action  is  sufficiently  alleged  in  his  complaint,  is  prima 
facie  entitled  to  recover  without  giving  evidence  of  the  truth  of 
his  allegations.''  So,  too,  where  the  answer  is  held  frivolous^ 
or  evasive.* 

And  an  answer  admitting  plaintiff's  cause  of  action  as  good, 
in  part,  will  authorize  a  judgment  for  plaintiff  to  the  extent  of 
the  admitted  liability.* 

But  partial  insufficiency  of  an  affidavit  of  defense  is  not  an 
admission  of  any  liability  within  the  rule  in  Pennsylvania,  if 
it  is  sufficient  as  to  any  part  of  plaintiff's  claim.' 

1  Bacon  v.  Cropsey,  7  N.  Y.  195;  Eaton  v.  Wells,  82  N.  Y.  576,  affirming  22 
Hun,  123;  United  States  v.  Dashiel,  4  Wall.  182,  185,  18  L.  ed.  31i), 
321.  And  to  the  same  effect  are:  Loveland  v.  Garner,  74  Gal.  298, 
15  Pac.  844;  Benham  v.  Connor,  113  Cal.  168,  45  Pac.  258;  Schoonover 
v.  Birnbaum,  148  Cal.  548,  83  Pac.  999;  Seaton  Mountain  Electric 
Light,  Heat  &  P.  Co.  v.  Idaho  Springs  Invest  Co.  49  Colo.  122,  33 
L.R.A.(N.S.)  1078,  111  Pac.  834;  Lawrence  v.  Middle  States  Loan, 
Bldg.  &  Constr.  Co.  7  App.  D.  C.  161;  Purity  Ice  Works  v.  Roundtrec, 
104  Ga.  676,  30  S.  E.  885;  Horn  v.  Butler,  39  Minn.  515,  40  N.  W. 
833;  Norton  v.  Beckman,  53  Minn.  456,  55  N.  W.  603;  Sweeney  v. 
Sehlessinger,  18  Mont.  326,  45  Pac.  213;  McDonald  v.  Pincus,  13  Mont. 
83,  32  Pac.  283;   Irish  v.  Pheby,  28  Neb.  231,  44  N.  W.  438;   Biisto! 
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Iron  &  S.  Co.  v.  Selliez,  175  Pa.  18,  34  Atl.  .'JOfl;  First  Xat.  Bank  v. 
Crosby,  179  Pa.  63,  30  Atl.  155;  Mantua  Hall  &  Market  Co.  ,-.  Brooks, 
163  Pa.  40,  29  Atl.  744. 

But  that  ail  affidavit  of  defense  might  be  more  clear,  definite,  and  particu- 
lar does  not  necessarily  prove  its  sufficiency  to  prevent  judgment. 
Steiner  >-.  Bartlett,  2  Pa.  Super.  Ct.  4. 

A  material  issue  is  raised  by  an  answer  denying  plaintiff's  performance 
of  the  contract.     Hudson  Cos.  v.  Briemer,  113  N.  Y.  Supp.  997. 

Whatever  the  system  of  pleading  may  be,  it  can  hardly  justify  or  require 
the  court  to  give  an  instruction  contrary  to  lavi'.  Nelson,  J.  United 
States  V.  Dashiel,  4  Wall.  182,  185,  18  L.  ed.  319,  321.  And  see  Gro- 
cers' Bank  v.  Murphy,  9  Daly,  510,  and  cases  cited. 

Tlii-  question  of  the  sufficiency  of  the  facts  set  up  in  an  answe.r  to  consti- 
tute a  good  defense,  whether  tested  by  demurrer  or  motion,  is  fully 
discussed  in  the  Brief  on  the  Pleadings,  under  appropriate  titles. 

2V;iss  V.  Brewer,  122  N.  C.  226,  29  S.  E.  352  (Code,  §  388)  ;  First  Nat. 
Bank  v.  Pearson,  119  N.  C.  494,  26  S.  E.  46. 

An  answer  is  frivolovis  within  tliis  rule  where  it  is  obvious  fr.om  mere  in- 
spection that  it  contains  a  defense  to  no  part  of  the  cause  of  action  al- 
leged, and  neither  raises  nor  tenders  an  issue  of  fact.  Fargo  v.  Vin- 
cent, 6  S.  D.  209,  60  N.  W.  858.  But  not  where  it  denies  knowledge 
or  information  sufficient  to  form  n  belief  as  to  material  allegations 
of  the  complaint.  Bryne  \.  Hegeman,  24  App.  Div.  152,  48  N.  Y. 
Supp.  783. 

And  where  it  shadows  forth  a  good  defense,  but  states  it  imperfectly,  tho 
defects  should  be  met  by  a.  motion  calling  for  an  amendment,  and  not 
by  a  motion  for  judgment  on  the  answer  as  frivolous.  Yerkes  v.  Cruni, 
2  N.  D.  72,  49  N.  W.  422. 

And  judgment  will  not  be  rendered  on  an  answer  as  frivolous,  if  an  argu- 
ment is  necessary  to  establish  the  insufficiency.  German  Exch.  Bank 
V.  Kroder,  13  Misc.  192,  34  N.  Y.  Supp.  133.  Nor  because  part  of  an 
answer  is  frivolous,  if  another  part  is  held  good  and  raises  triabli^ 
issues.     Siriani  \.  Deutsch,  12  Misc.  213,  34  N.  Y.  Supp.  26. 

And  the  rule  is  equally  applicable  to  a  motion  for  judgment  for  frivolouH- 
ness  of  defendant's  demurrer  to  plaintiff's  reply.  Charlton  \-.  Webster, 
44  N.  Y.  S.  R.  117,  17  N.  Y.  Supp.  539. 

3  South  Bethlehem  School  Dist.  v.  McGovern,  6  Northampton  Co.  Rep.  237; 

Chapman  v.  Natalie  Anthracite  Coal  Co.  11  App.  D.  C.  386.  But  not 
where  the  objection  can  be  removed  by  changing  the  word  "when''  to 
"where."     Raker  v.  Bucher,  100  Cal.  214,  217,  34  Pac.  654,  849. 

4  O'Connor   v.  Henderson  Bridge  Co.  95  Ky.  633,  27  S.  W.  251,  983    (Civ. 

Code,  §  380);  McConnell  v.  First  Nat.  Bank,  38  Neb.  252,  56  N.  W. 
1013;  Frey  v.  Fitzpatrick-Cromwell  Co.  108  La.  125,  32  So.  437. 

And  this  under  Pa.  act  May  31,  1893.  without  prejudice  to  plaintiff's  right 
to  jiroceed  for  the  balance.    Jordan  v.  Kleinsniitli.  5  Pa.  Dist.  R.  674; 
Abbott,  Civ.  .lur.  'I'.— S. 
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DeJIorat  r.  Entrekin,  33  W.  N.  C.  100;  Roberts  v.  Sharp,  161  Pa.  ]8o, 
28  Atl.  1023. 

Tlio  operation  of  this  act  is  not  confined  to  the  admission  of  distinct  items, 
but  applies  where  an  amount  is  admitted  to  be  due  on  items,  all  of 
which  are  more  or  less  in  dispute.  Calkins  v.  Keely,  3  Pa.  Dist.  R. 
339.  But  not  where  defendant,  though  admitting  certain  items,  al- 
leges payment  of  a.  larger  amount  on  account  of  his  indebtedness  tn 
plaintiff,  without  stating  on  what  items  and  what  account,  and  th^ 
court  is  unable  to  determine  whether  such  payment  was  applied  tn 
the  admitted  or  disputed  items.  Philadelphia  v.  Second  &  T.  Streets 
Pass.  R.  Co.  2  Pa.  Dist.  R.  705. 

But  the  rendition  of  a  judgment  on  the  pleadings  without  proof,  for  a 
larger  sum  than  is  admitted  to  be  due  by  the  answer,  is  erroneous. 
Van  Ettcn  v.  Kosters,  48  Neb.  152,  66  N.  W.  1106. 

5  Jordan  v.  Kleinsmith,  5  Pa.  Dist.  R.  674 ;  Eeilly  v.  Daly,  159  Pa.  005,  2S 
Atl.  493;  New  Ca.stle  v.  New  Castle  Electric  Co.  2  Pa.  Super.  Ct.  22S; 
Myers  v.  Cochran,  3  Pa.  Dist.  E.  135;  Muir  v.  Shinn,  2  Pa.  Super.  Ct. 
24;  Ganor  v.  liinrichs,  2  Pa.  Super.  Ct.  522.  But  see  Cohurn  \. 
Reynolds,  3  Pa.  Dist.  R.  475. 

But  where  the  answer  denies  all  the  material  allegations  of 
the  petition  or  complaint  plaintiff  is  not  properly  entitled  tr> 
judgment  without  proof  of  his  cause  of  action.' 

1, Tones  v.  Rowley,  73  Fed.  286;  Wagner  v.  Boyce,  6  Ariz.  71,  52  Pac.  1122: 
Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117  Cal.  481,  49  Pac.  573;  People 
ex  rel.  Atty.  Gen.  v.  Brown,  23  Colo.  425,  48  Pac.  661 ;  Tyrer  v.  Chew. 
7  App.  D.  C.  175;  Johnson  v.  Manning,  2  Idaho,  1073,  29  Pac.  101; 
Doyal  V.  Landes,  119  Ind.  479,  20  N.  E.  719,  21  N.  E.  1108;  Hutchison 
V.  Meyers,  52  Kan.  290,  34  Pac.  742;  Wichita  Nat.  Bank  v.  Maltby,  5:; 
Kan.  567,  36  Pac.  1000;  Parks  v.  Smith,  155  Mass.  26,  28  N.  E.  1044 ; 
Malone  v.  Minnesota  Stone  Co.  36  Minn.  325,  31  N.  E.  170;  Wheeler 
V.  Winnebago  Paper  Mills,  62  Minn.  429,  64  N.  W.  920;  Saville  v. 
Huffstetter,  63  Mo.  App.  273.  See  Floyd  v.  Johnson,  17  Mont.  469,  43 
Pac.  631;  Van  Elten  v.  Kosters,  48  Neb.  152,  66  N.  W.  1106;  Waldrou 
V.  Union  Trust  Co.  28  App.  Div.  156,  50  N.  Y.  Supp.  891;  Morgan  v. 
Roper,  119  N.  C.  367,  25  S.  E.  952;  Willis  v.  Holmes,  28  Or.  265,  42 
Pac.  989;  Hummel  v.  Lillj',  188  Pa.  463,  41  Atl.  013;  Newton  Rubber 
Co.  V.  Kahn,  186  Pa.  306,  40  Atl.  483;  Townsend  v.  Price,  19  Wash. 
415,  53  Pac.  668;  Port  Townsend  S.  R.  Co.  v.  Weir,  15  Wash.  507,  4(> 
Pac.  1044;  State  ex  rel.  Perkins  i.  Sheridan  County.  7  Wyo.  161,  51 
Pac.  204. 

And  failure  of  the  answer  to  deny  an  immaterial  fact  does  not  take  the 
case  out  of  this  rule.  ilcKenzie  v.  Poorman  Silver  Mines,  31  C.  C.  A. 
409,  60  U.  S.  App.  1,  88  Fed.  111. 

A  motion  for  judgment  because  the  answer  was  not  verified  was  held  to  he 
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not  strictly  proper  practice  in  Speer  v.  Craig,  10  Colo.  478,  27  Pac. 
801,  tlie  better  practice  being  to  move  to  strike  out  the  unverifleil 
answer  and  for  judgment  as  for  default. 

b.  Test  of  sufficiency. — On  a  motion  for  judgment  for  in- 
sufficiency of  the  affidavit  of  defense,  the  matters  presented  by 
the  claim  and  affidavit  are  all  that  can  be  considered.* 

iMusser  v.  Stauflfer,  178  Pa.  99,  35  Atl.   709.     Either  in  support  of  or 

against  the  defense  disclosed  by  the  affidavit.    Allegheny  v.  McCaffrey, 

131  Pa.  137,  IS  Atl.  1001. 
But  the   reasonableness   or  unreasonableness  of  the   statements  therein   is 

not  before  the  court.    Rockwell  Mfg.  Co.  v.  Cambridge  Springs  Co.  191 

Pa.  380,  43  Atl.  327. 
And  affidavits  of  third  persons  cannot  be  considered  under  a  rule  of  court 

providing  only  for  affidavits  by  plaintiff  and  defendant.     The  llicli- 

niond  V.  Cake,  1  App.  D.  C.  447. 
But  a  Federal  court  may  take  judicial  notice  of  a  judgment  of  a  .state  not 

within   its   jurisdiction,   holding   valid   and   regular   the   judgment   on 

which  the  suit  before  it  is  based.     Ball  v.  Warrington,  87  Fed.  095. 

c.  Motion,  when  to  be  made. — A  motion  for  judgment  for  in- 
sufficiency of  the  answer  should  be  made  before  plaintiff  has 
adduced  evidence  to  prove  his  cause  of  action  * 

iTevis  V.  Hicks,  41  Cal.  123. 

d.  Waiver  'of  right  to  move. — The  right  to  judgment  for  in- 
sufficiency of  an  adversary's  pleading  may  be  waived  by  not 
moving  therefor*  at  the  proper  time.^ 

1  Louisville  &  N.  R.  Co.  v.  Copas,  95  Ky.  460,  26  S.  W.  179. 

2  Green  ,-.  Raymond,  14  N.  Y.  Week.  Dig.  322. 

e.  Exception  to  ruling. — Granting  a  motion  seasonably  made* 
is  a  matter,  not  of  discretion,  but  of  legal  right,  if  the  answer  or 
affidavit  of  defense  is  held  insufficient  and  no  amendment 
sought.^  And  error  in  denying  it  is  not  waived  by  afterwards 
proceeding  to  trial.' 

iSuch  a  motion  will  not  be  considered  on  appeal,  if  it  was  not  made  at 
trial.  United  States  ex  rel.  Search  v.  Choctaw,  0.  &  G.  K.  Co.  3  Okla. 
401,  41  Pac.  729. 
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2  Johnson  v.  AYi-iglit.  2  App.  D.  ('.  21(1.  And  a  judgment  of  refusal  wliicli 
is  clenrly  improper  ivill  be  reversed.  Xo.  2  Assistance  Bldg.  &  L.  Asso. 
V.  Wampole,  0  Pa.  Super.  Ct.  238.  But  the  error  in  law  must  he  ap- 
parent.    Ferree  v.  Young,  0  Pa.  Super.  Ct.  307. 

In  some,  states  a  judgment  showing  by  its  recitals  that  it  was  rendered  on 
the  pleadings  on  plaintiff's  motion,  witliout  trial  of  the  issues,  may  be 
reviewed  uithout  a  bill  of  exceptions  setting  fortli  the  facts  recited. 
Weeks  v.  Garibaldi  South  Gold  Min.  Co.  73  Cal.  599,  15  Pac.  302.  See 
also  Power  v.  Gum,  6  Mont.  5,  9  Pac.  '>7y<  (holding  formal  exception  to 
a  denial  unnecessary). 

It  will  not  be  disturbed,  however,  because  there  is  inserted  in  the  tran- 
script what  purports  to  be  a  notice  of  the  hearing  of  the  motion  on 
an  earlier  day  than  that  mentioned  in  the  judgment,  and  which  was 
a  legal  holiday,  in  the  absence  of  a  bill  of  exceptions  showing  that 
such  notice  was  the  one  pursuant  to  v/hich  the  motion  was  finally 
heard.     Prescott  f.  Grady,  91   Cal.  olS,  27  Pac.  755. 

But  in  Evans  v.  Paige,  102  Cal.  1.".2.  30  Pac.  400,  denial  of  such  a  motion 
was  held  reviewable  only  on  appeal  from  the  judgment,  and  not  on 
ajipeal  from  an  order  denying  the  party's  motion  for  a  new  trial. 

On  appeal  from  a  ruling  on  such  a  motion  the  only  question  is  as  lo 
whether  the  answer  or  affidavit  defense  raises  any  issue  for  trial. 
East  River  Electric  Light  Co.  >.  Clark,  45  N.  Y.  S.  R.  035,  18  N.  Y. 
Supp.  403;  Aetna  Ins.  Co.  v.  Confer,  158  Pa.  598,  28  Atl.  153.  And. 
according  to  Sullivan  County  v.  Middendorf,  7  Pa.  Super.  Ct.  71,  a 
judgment  for  want  of  sufficient  affidavit  of  defense  will  be  reversed 
on  appeal  if  the  declaration  fails  to  state  a  cause  of  action. 

3  Power  V.  Gum,  6  Mont.  5,  9  Pac.  575.  But  Becker  v.  Simons,  3  Neb.  080, 
50  N.  W.  1129.  holds  that  error  in  denying  u  motion  is  waived  by 
pleading  anew  and  going  to  trial  on  the  merits. 

4.  Motion  to  compel  election. 

a.  Iticonsisient  causes  of  action  or  defenses. — If  incompatible 
causes  of  action  of  defenses*  are  stated  in  the  same  pleading,  the 
court  may,  at  the  trial^  compel  the  party  to  elect  between  them. 

But  an  objection  to  the  restating  of  the  same  contract  or  griev- 
ance in  different  forms  or  under  different  aspects  cannot  avail 
to  exclude  evidence  at  the  trial.' 

But  a  plaintiff  who  sets  out  causes  of  action  which  are  identi- 
cal, one  merely  setting  out  the  facts  more  fully  than  the  other, 
cannot  be  required  to  elect  between  them ;  the  appropriate  rem- 
edy being  to  move  to  strike  out  one  of  the  causes  as  surplusage.* 

A  party  ought  not  to  be  compelled  to  elect,  before  evidence 
lias  been  given,  between  two  causes  of  action  or  defenses  unless 
they  Mi-e  nbsolutely  inconsistent,  that  is  to  say,  incompatible; 
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nor  even  wliere  they  arc,  if  t.he  case  be  such  that  he  is  entitled  to 
a  discovery,  at  the  ti-iai,  as  to  the  facts  necessary  to  enable  him 
to  elect.  The  present  practice  sanctions  a  pleader  in  asking  al- 
ternative relief  on  the  same  facts;  and  in  supporting  the  same 
claim  by  stating  facts  in  several  counts  or  causes  of  action,  al- 
though success  upon  one  will  supersede  any  right  to  recover  on 
the  other  share  of  his  claim.  The  inconsistency  "which  is  ground 
for  compelling  election  is  an  absolute  incompatibility  in  the  facts 
alleged,  not  -a  mere  superfluity  of  grounds  for  recovery,  nor  a 
mere  alternative  in  legal  results  arising  in  such  doubts  as  it  may 
l)e  a  part  of  the  object  of  the  trial  to  investigate  and  determine.^ 
The  better  opinion  is  that  where  a  plaintiff  has  realh'  two  dis- 
tinct and  separate  grounds  for  claiming  the  relief  demanded  in 
the  complaint,  and  states  each  one  thei'oin  separately  and  plain- 
ly, or  where  he  is  somewhat  uncertain  as  to  the  exact  ground 
of  recovery  the  proof  may  afford,  he  may  frame  a  complaint  for 
the  recovery  of  a  single  claim  in  several  distinct  counts  or  state- 
ments, and  the  court  will  not  compel  him  to  elect  between  them.* 

1  SouthwortU  V.  Bennett,  58  N.  Y.  659;  Hazen  v.  Bay  City  Traction  & 
Electric  Co.  152  Mich.  457,  IKJ  N.  W.  364;  Lankford  v.  Lankford,  — 
Ky.  — ,  117  S.  W.  902.  In  Kadley  v.  Smith,  23  Mo.  App.  87,  the  law 
is  stated  to  be  that  wliere  causes  of  action  which  may  properly  Iv 
joined  in  one  petition  arc  placed  in  one  count  iii.stead  of  being  sepa- 
rately stated  in  sepai-atc  counts,  the  remedy  is  by  motion  to  compel 
plaintiff  to  elect  one,  and  to  strike  out  the  remaining  causes  improp- 
erly joined.  And  in  Dooley  v.  Missouri  P.  E.  Co.  36  Mo.  App.  38],  a 
motion  to  elect  was  held  the  proper  and  only  practice  to  reach  im- 
proper mingling  or  joining  of  two  or  more  causes  of  action  in  a  count. 
Se.;  also  lirown  v.  Kansas  City,  St.  J.  &  C.  B.  li.  Co.  20  Mo.  App. 
427;  Dougherty  v.  Wabash,  St.  L.  &  P.  R.  Co.  19  Mo.  App.  419;  Alex- 
ander V.  Thacker,  30  Neb.  CH,  46  N.  VV.  825.  But  Austin,  T.  &  W. 
Mfg.  Co.  v.  lleiscr,  0  S.  D.  429.  61  N.  W.  445,  holds  such  motion  inap- 
propriate as  to  a  plaintiff  who  failed  to  state  separately  several 
causes  of  action  as  required  by  a  South  Dakota  statute. 

B\i!  the  right  to  make  the  election  ordered  rests  with  the  party,  and  can- 
not be  exercised  by  the  court.  Stewart  v.  Hvmtington,  124  N.  Y.  127, 
26  N.  E.  289.  See  also  Shannon  v.  Eester,  69  Miss.  238,  13  So.  587. 
Nor  by  the  party  asking  for  the  election.  See  Brown  v.  Kansas  City, 
St.  J.&  C.  B.  R.  Co.  20  ]\ro.  App.  427. 

And  for  illustrative  oases  requiring  an  election  by  plaintiff  between  incom- 
patible causes  of  action  stated  in  the  complaint,  see  Matz  v.  Chicago 
&  A.  R.  Co.  88  Fed.  770;  Burgett  v.  Grider,  54  Ark.  560,  16  S.  W.  573; 
Seyniore  v.  Rice,  94  Ga.  .183,  21  S.  E.  203;  Louisville  &  N.  E.  Co.  v. 


lis  CXVli  TEIAL  BRIEF. 

Kellem,  33  Ky.  L.  Rep.  225;  Alsop  v.  Central  Trust  Co.  100  Ky.  375, 
38  S.  W.  510;  Brady  v.  Ludlow  Mfg.  Co.  154  Mass.  468,  28  N.  E.  901; 
Roberts  v.  Quincy,  0.  &  K.  C.  R.  Co.  43  Mo.  App.  287;  Union  Nat. 
Bank  v.  Lyons,  220  Mo.  538,  119  S.  W.  540;  Stokes  v.  Belirenes,  23 
:Misc.  442,  52  N.  Y.  Supp.  251;  Wiley  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  4  Ohio  Dec.  209;  Reed  v.  Northeastern  R.  Co.  37  S.  C.  42,  16  S. 
E.  289;  Shanks  v.  Mills,  25  S.  C.  358;  Hill  v.  Hill,  51  S.  C.  134,  28 
S.  E.  309;  Ross  v.  Sheldon,  —  Ky.  — ,  119  S.  W.  225. 

aSouthworth  v.  Bennett,  58  N.  Y.  659;  Spaulding  ,-.  Saltiel,  18  Colo.  86, 
31  Pac.  486;  Ruff  v.  Columbia  &  G.  R.  Co.  42  S.  C.  114,  20  S.  E.  27. 
See  also  Stokes  v.  Behrenes,  23  Misc.  442,  52  N.  Y.  Supp.  251,  sus- 
taining the  practice  of  moving  before  answer. 

But  Tuthill  V.  Skidmore,  124  N.  Y.  148,  20  N.  E.  348,  holds  that  when  the 
inconsistency  is  apparent  on  the  face  of  tlie  complaint  defendant 
sliould,  before  answering,  move  that  plaintiff  be  compelled  to  elect; 
and  if  he  lies  by  until  trial,  and  then  moves,  the  court  may,  in  its 
discretion,  wait  until  part  or  all  the  evidence  is  in  before  ruling  on 
the  motion,  and  that  its  decision  will  not  be  reviewed  when  it  appears 
that  defendant  was  not  harmed. 

So,  in  Boenier  v.  Central  Lead  Co.  09  ilo.  App.  001,  an  action  by  a  widow 
for  the  negligent  killing  of  her  husband,  plaintiff,  as  between  the 
counts  of  the  petition,  one  of  which  was  founded  on  a  special  statute 
and  tlie  other  on  tlie  general  damage  act,  was  not  compelled  to  elect 
before  trial,  but  \iiis  held  to  have  the  right  to  elect  at  the  close  of  the 
testimony,  if  required,  by  instructions  to  the  jury,  which  wils.  in  effect, 
done  by  an  instruction  to  find  for  the  defendant  on  the  first  count. 

SGillett  v.  Borden,  0  Lans.  239,  221;  Tregent  v.  Maybee,  51  Mich.  393,  10 
N.  W.  374;  Kelly  v.  Bernheimer,  3  Thonip.  &  C.  140;  AniericaTi  Dock  & 
Improv.  Co.  a.  Staley,  8  Jones  &  S.  539;  Newton  v.  Cecil,  19  Ky.  L. 
Rep.  1430,  43  S.  W.  734;  Remy  v.  Olds,  —  Cal.  — ,  21  L.R.A.  04.-),  31 
Pac.  210;  CaiAker  City  State  Bank  v.  Jennings,  89  Iowa.  230,  .10  X. 
W.  494. 

In  JUanders  v.  Croft,  3  Colo.  App.  230,  32  Pac.  836,  whether  or  not  a  rej)- 
etition  of  a  cause  of  action  in  a  different  form  is  unnecessary  and  will 
require  an  election  under  the  Code  was  held  discretionary  with  the 
trial  judge. 

4  Pollock  V.  ^^  hippie,  45  Neb.  844,  64  N.  W.  210.     But  compare  Shcnners  v. 

West  Side  Street  R.  Co.  74  Wis.  447,  43  N.  W.  103. 

5  But  on  tliis  (jnestion  rulings  adverse  to  this  view  have  often  been  made. 

Compare,  for  instance.  Walters  v.  Continental  Ins.  Co.  5  Hun,  343; 
Roberts  v.  Leslie,  14  Jones  &  S.  76;  Comstock  v.  Hoeft,  1  Month.  L. 
Bull.  43;  Brinknuin  ^.  Hunter,  73  Mo.  172,  39  Am.  Rep.  492;  Chicago 
&  A.  n.  Co.  V.  Smith,  10  111.  App.  359:  Clapp  v.  Campbell,  124  Mass. 
50;  Sullivan  v.  Fitzgerald,  12  Allen,  482;  Gardner  v.  Locke,  2  N.  Y. 
Civ.  Proe.  Rep.  252;  Dickens  v.  New  York  C.  R.  Co.  13  How.  Pr.  228. 
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and  oases  cited.     Lake  Shore  &  M.  S.  R.  Co.  a.  Warren,  .''.  Wyo.  134, 
0  Pac.  724   (classifying  contticting  authorities). 

If  plaintiff  claims  under  a  count  for  performance  of  a  contract  and 
on  another  count  on  a  quantum  meruit,  he  cannot  be  compelled  to 
elect  between  the  two.  Norbeclc  &  N.  Co.  v.  Pease,  21  S.  D.  .368,  112 
X.  W.  1136. 

6  Southern  R.  Co.  v.  Chambers,  126  Ga.  404,  7  L.E.A.  (X.S.)  926,  55  S.  E, 
37. 

So  lield,  in  an  acticm  against  an  insurance  company  for  the  loss  of  prop- 
erty by  fire,  the  complaint  alleging,  first,  the  issue  of  a  policy  thereon, 
and,  second,  a  contract  by  defendant  to  insure  and  to  issue  a  policy. 
Velie  V.  Newark  City  Ins.  Co.  12  Abb.  N.  C.  309,  65  IIow.  Pr.  1.  'Jo 
tile  same  elVeet  in  a  negligence  case.  Railway  CVj.  v.  Hedges  (Ohin 
Com.  June,  1884)  11  Week.  L.  Bull.  326;  McDulTce  v.  Boston  &  M.  E. 
Co.  81  Vt.  52.  130  Am.  St.  Rep.  1019,  69  Atl.  124. 

In  Bruce  v.  Burr,  67  N.  Y.  237,  it  is  held  that  the  Code  allows  a  defendant 
to  put  in  as  many  defenses  or  counterclaims  as  he  may  have,  and  the 
objection  of  inconsistency  between  them  is  not  available.  In  this  case 
the  exception  was  to  the  referee's  refusal  to  compel  defendant  to  elect 
between  his  original  defense  (which  was  rescission  for  false  repre- 
sentations) and  a  defense  added  by  leave  of  court  ( i!~.,  a  counter- 
claim for  false  warranty).  It  was  held  not  error  to  refuse  to  compel 
defendant  to  elect.  It  is  not  held  that  if  the  allegations  of  act  had 
been  incompatible  it  would  have  been  error  to  compel  election. 

The  courts  are  never  bound  to  give  a  party  time  both  to  prove  and  dis- 
prove the  same  thing. 

For  illustrative  cases  of  the  rule  stated  in  the  text,  see  American  Nat. 
Bank  v.  National  Wall  Paper  Co.  23  C.  C.  A.  33,  40  U.  S.  App.  646, 
77  Fed.  85;  Cowan  v.  Abbott,  92  Ca).  100;  Leonard  v.  Roberts,  20 
Colo.  88,  36  Pac.  880;  Craft  Refrigerating  ilach.  Co.  v.  Quinnipiac 
Brewing  Co.  63  Conn.  551,  25  L.R.A.  850,  29  Atl.  76;  Piano  Mfg.  Co. 
V.  Parmenter,  30  111.  App.  569;  Trench  v.  Hardin  County  Canning; 
Co.  168  111.  135,  48  N.  E.  64;  Perrin  v.  Lebus,  14  Ky.  L.  Rep.  26,  IS 
S.  W.  1010;  Turner  w  .Johnson,  18  Ky.  L.  Rep.  202,  31  S.  W.  1087; 
McNair  v.  Gourrier,  40  La.  Ann.  353,  4  So.  310;  Beauregard  v.  Webb 
Cranite  &  Constr.  Co.  100  Mass.  201,  35  N.  E.  555;  Cadwell  v.  Corey, 
91  Mich.  335,  51  X.  W.  888;  Antenrieth  \.  St.  Louis  &  S.  F.  R.  Co. 
30  Mo.  App.  254;  Globe  Light  &  Heat  Co.  v.  Doud,  47  Mo.  App.  439; 
Follett  V.  Brooklyn  Elev.  R.  Co.  91  Hun,  296,  36  X.  Y.  Supp.  200; 
Building  &  Sav.  Co.  v.  Bank,  3  Ohio  Dec.  689;  Farley  v.  Charleston 
Basket  &  Veneer  Co.  51  S.  C.  222,  28  S.  E.  193,  401;  Shenners  v.  Wet 
Side  Street  R.  Co.  74  Wis.  447,  43  X".  Vv'.  103:  Marshall  v.  Rugg,  6 
Wyo.  270,  33  L.R.A.  679,  44  Pac.  700,  45  Pac.  486. 

A  defendant  may,  as  a  general  rule,  unless  expressly  pro- 
hibited by  statute,  plead  as  many  defenses  as  he  may  Lave ;  and  a 
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plea  or  defense  separately  pleaded  iii  an  answer,  though  it  con- 
tain several  matters,  should  he  consistent  as  to  these ;  but  a  plea 
or  defense,  regarded  as  an  entirety,  if  otherwise  sufficient  in 
form  and  substance,  is  not  to  be  defeated  or  disregarded  merely 
because  it  is  inconsistent  with  some  other  plea  or  defense  plead- 
(^d;  hence  the  rule  that  a  defendant,  though  his  defense  be  utter- 
ly inconsistent,  cannot  be  compelled  to  elect  between  them,  nor 
can  evidence  under  either  be  excluded  because  of  the  incon- 
sistency.^    This  rule  does  not,  however,  obtain  in  some  states.^ 

1  Tlius,  the  New  York  Code  of  Civil  Procedure  expressly  provides  that  n 

defendant  may  set  forth  in  his  answer  as  many  defenses  or  counter 
claims,  or  both,  as  he  may  have.  But  a  ruling  requiring  an  election 
between  a  defense  and  a  counterclaim  on  the  ground  of  inconsistency 
is  not  ground  of  error,  where  the  facts  stated  as  constituting  tin- 
counterclaim,  which  was  abandoned,  do  not  state  a  valid  counterclaim. 
Societa  Italiana  Di  Beneficenza  v.  Sulzer,  138  N.  Y.  4G8,  34  N.  E.  ]9:i. 
And  for  further  cases  where  defendant  was  not  compelled  to  elect  between 
defenses  interposed,  see  Buhne  v.  Corbett,  43  Cal.  264;  Barr  v.  Hack, 
46  Iowa,  308;  Lane  y.  Bryant,  100  Ky.  138,  36  L.E.A.  709,  37  S.  VV. 
584;  Weingartner  v.  Louisville  &  N.  E.  Co.  19  Ky.  L.  Eep.  1023,  4l> 
S.  W.  839 ;  Stebbins  v.  Lardner,  2  S.  D.  127,  48  N.  W.  847 ;  Connor  \ . 
Eaddon,  16  Utah,  418,  52  Pac.  764;  Whittaker  v.  McQueen,  128  Ky. 
260,  108  S.  W.  236. 

2  Minnesota    is  a  notable  crception-  to  this   rule.     The  Code  of  that  state 

has  the  same  provision  as  the  New  York  Code  of  Civil  Procedure,  but 
in  Derby  v.  Gallup,  5  Minn.  119,  the  practice  of  allowing  inconsistent 
defenses  was  vigorously  condemned,  the  court  insisting  that  the  pro- 
vision of  the  t!ode  allowing  the  defendant  "to  sot  forth  by  his  answer 
as  many  defenses  as  he  shall  have"  must  be  understood  with  the  re- 
striction that  those  defenses  must  be  true — that  they  must  be  such 
as  the  facts  to  be  proved  will  sustain. 

tS'o,  in  Kansas  ami  Missovri,  the  rule  is  settled  that  a  motion  to  compel 
defendant  to  elect  between  inconsistent  defenses  will  prevail,  notwith- 
standing the  Code  providing,  as  in  New  York,  that  defendant  may 
plead  all  the  defenses  he  may  have.  Ferguson  v.  Prince,  2  Kan.  App, 
7,  41  Pac.  988;  Sherman  v.  Rockwood,  26  Mo.  App.  407.  See  also 
Auld  V.  Butcher.  2  Kan.  159;  Butler  v.  Kaulback,  8  Kan.  672. 

And  on  a  trial  de  novo  in  the  district  court  on  appeal  from  a  justice,  de- 
fendant's statement  that  he  will  offer  evidence  to  support  two  separat'.^ 
defenses  has  the  same  effeet  as  if  the  two  defenses  had  been  set  up, 
by  answer  or  bill  of  particulars,  empowering  the  court  to  compel  him 
to  elect  between  them  if  they  are  inconsistent,  even  though  by  the 
Code  he  is  not  j'cquired  to  file  any  pleadings  in  either  the  justice's- 
or  district  court,  unless  tliey  are  demanded  by  plaintiff.     Ferguson  v. 
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Prince,  2  Kan.  App.  7,  41  Pac.  nSS.  Sec  also  Slierrnan  v.  Jlockwood. 
20  Mo.  403. 
Defenses  are  incmisistent ,  witliin  the  rule  requiring  election  between  them 
by  defendant,  when  the)'  are  no  contradictory  of  each  other  that  some 
of  them  must  necessarily  be  false.  Snodgrass  v.  .\ndross,  19  Or.  23(i, 
23  Pac.  969;  Gammon  v.  Ganfield,  42  Minn.  308,  44  N.  W.  125;  Stati' 
use  of  C^ooley  >.  Samuels,  28  Mo.  App.  649.  Thus,  where  defendant 
denies  positively  the  allegations  of  the  complaint,  and  then  pleads, 
as  a  defense  thereto,  new  matter  in  the  nature  of  confession  and  avoi'l- 
anee,  the  denial  and  new  matter  are  not  necessarily  inconsistent  with 
each  other,  as  it  is  possible  for  both  of  them  to  be  true.  Snodgrass  ^ . 
Andross,  19  Or.  236,  23  Pac.  969.  But  a  defense  that  the  contract  in 
suit  was  a  mere  joke  is  inconsistent  with  the  defense  of  breach  of 
warranty.  Sherman  v.  Rockwood,  26  Mo.  App.  403.  See  also,  for 
instances  of  cases  holding  the  defenses  not  inconsistent,  DeLissa  v. 
Fuller  Coal  &  Min.  Co.  59  Kan.  319,  52  Pac.  880;  Backdahl  v.  Grand 
Lodge  A.  O.  U.  W.  40  Minn.  6.1,  48  N.  W.  4.>4;  Oavitt  v.  Tharp,  30 
Mo.  App.  131. 

fe.  Time  for  objection;  waiver. — A  motion  to  compel  plaintiff 
to  elect  between  counts  is  too  late  after  the  trial  begins.''  And 
failure  to  move  at  the  proper  time  to  compel  plaintiff  to  elect  on 
which  cause  of  action  he  will  rely  waives  the  objectionable  state- 
ment of  incompatible  causes  of  action  in  the  same  complaint  or 
petition.^ 

1  Chicago,  P.  &  St.  L.  R.  Co.  v.  Bay  .Shore  Lumber  Co.  140  Mo.  App.  52, 

119  S.  W.  973;  Diamond  Coal  Co.  v.  Carter  Dry  Goods  Co.  20  Ky. 
L.  Rep.  1444,  49  S.  W.  438. 

2  National  Si^curity  Bank  v.  Butler,  129  U.  S.  223,  32  L.  ed.  682,  9  Sup.  Ct. 

lU'p.  281 ;  Bowen  v.  Carolina,  C.  G.  &  C.  R.  Co.  34  S.  C.  217,  13  S.  E. 
421  ;  Norfolk  &  W.  R.  Co.  v.  Wysor,  82  Va.  250;  Hardigen  v.  Simp- 
kins,  19  Ky.  L.  Rep.  1370,  43  S,  W.  410;  Walters  v.  Hamilton,  75  Mo. 
.\pp.  237. 

huA  the  court  may  properly  submit  to  the  jury  both  causes  of  action  on 
each  count.    Joy  v.  Bitzer,  77  Iowa,  73,  3  L.R.A.  184,  41  N.  W.  575. 

And  in  Bassett  v.  Shares,  Q3  Conn.  39,  27  Atl.  421,  it  was  said  that  a  de- 
fendant, by  delaying  the  motion  till  the  opening  of  the  trial,  might 
fairly  be  regarded  as  waiving  the  objection,  and  it  was  held  to  be  dis- 
cretionary with  the  trial  court  to  allow  the  motion. 

But  in  Kansas  Refrigerator  Co.  v.  Pert,  3  Kan.  App.  364.  42  Pac.  94.!, 
judgment  was  reversed  because  it  could  not  be  sustained  on  any  of 
the  remedies  sought,  or  by  combining  any  of  them  not  inconsistent 
with  each  other,  though  defendant  had  not  moved  at  trial  to  compel 
plaintiff  to  elect;  but  it  was  said  that  the  judgment  would  not  havu 
been  disturbed  if  it  could  liave  been  so  upheld. 
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c.  Misjoinder. — The  misjoinder  of  causes  of  action  or  de- 
fenses not  appropriate  to  be  united  in  the  same  pleading,  unless 
they  are  such  as  to  require  different  modes  of  trial/  is  not  an 
incompatibility  within  the  above  rule,  and  will  not  sustain  a  mo- 
tion at  the  trial  to  compel  the  party  to  elect.^ 

1  Thus,  in  Schneider  v.  Kirkpatrielc,  72  Mo.  App.  103,  plaintiff,  whose  peti- 
tion set  up  a  cause  of  action  at  la^v,  and  also  one  at  equity,  was  held 
to  have  been  properly  required  to  elect  which  he  would  try  first,  sinci' 
one  was  triable  by  jury  and  the  otlier  by  the  court  without  a  jury. 

■2  Lee  Bank  v.  Kitohing,  7  Bosw.  6C4,  11  Abb.  Pr.  435;  Sherman  v.  Inman 
Steamship  Co.  26  Hun,  107;  Blossom  v.  Barrett,  37  S'.  Y.  434,  97  Am. 
Dec.  747 ;  Woodman  v.  Davis,  32  Kan.  344,  4  Pac.  263. 

d.  Exception  io  ruling. — An  exception  lies  to  a  decision  on 
a  motion  made  at  trial  to  compel  election  between  incompatible 
causes  of  action  or  defenses  stated  in  the  same  pleading.'' 

i  But  such  a  motion  to  compel  plaintiff  to  elect  is  so  far  discretionary 
that  it  will  not  be  reviewed  when  it  appears  that  defendant  was  not 
harmed.  Tuhill  v.  Skidmore,  124  N.  Y.  148,  26  N.  E.  348.  See  also 
Bassett  v.  Shares,  63  Conn.  '39,  27  Atl.  421. 

But  Milbauer  v.  Schotten,  95  Wis.  28,  69  N.  W.  984,  holds  that  an  order 
denying  the  motion  is  not  appealable,  as  it  is  not  included  in  the  Wis- 
consin statute  regulating  appeals  from  orders  entered  before  judg- 
ment. 

The  motion  should  be  set  out  in  the  transcript  on  appeal,  in  Montana,  to- 
gether with  the  order  of  denial  by  bill  of  exceptions  or  otherwise,  and 
a  mere  leference  to  it  in  the  affidavits,  on  the  motion  to  set  aside  a 
default  judgment  against  defendant,  is  insufGcienl.  Butte  Butcherin.i; 
Co.  V.  Clarke,  19  Mont.  306,  48  Pac.  303. 

Barnes  v.  Scott,  29  Fla.  28.5,  11  So.  48,  however,  holds  tliat  a  requirement 
of  the  court  that  defendant  elect  between  two  pleas,  followed  by  tlie 
required  election,  is  apparent  on  the  face  of  the  recoj'd,  and  requires 
no  exception  to  render  it  reviewable  on  appeal. 

Harmless  error. — But  a  ruling  requiring  plaintiff  to  elect  at  the  close  of 
her  evidence  on  which  count  she  will  rely  is  harmless  error  where  there 
is  no  evidence  to  go  to  the  jury  on  the  abandoned  count.  McLean  v. 
Fiske  Wharf  &  Warehouse  Co.  1.58  Mass.  472,  33  X.  E.  499;  Conroy  v. 
Clinton,  158  Mass.  318,  33  N.  E.  52.-).  Or  if  plaintiff  is  not  entitled 
to  recover  on  eitlier  count.  May  v.  Whittier  Mach.  Co.  154  Mass.  29, 
27  N.  E.  768.  Or  where  evidence  was  taken  on  both  causes  of  action. 
Thomas  i.  Turner,  18  Ky.  L.  Rep.  209,  35  S.  W.  1035;  Estep  v.  Ham- 
mons,  20  Ky.  L.  Rep.  448,  46  S.  W.  715.    Or  where  the  evidence  affirm- 
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atively  disclosps  tliat  the  abandoned  count  eould  not,  under  the  facts, 
lead  to  recovery.  Boyer  v.  Richardson,  52  Neb.  156,  71  N.  W.  081. 
And  defendant  is  not  prejudiced  by  denial  of  his  motion  to  compel  plaintiff 
to  elect,  where  plaintiff  was  permitted  to  give  evidence  as  to  one 
cause  of  action  only,  and  the  instructions  confined  the  damages  to  be 
awarded  to  that.  Pinnell  v.  St.  Louis,  A.  &  T.  E.  Co.  49  Mo.  App.  170. 
Or  where  tliough  they  are  substantially  the  same,  but  one  is  tried, 
though  proof  required  for  one  would  support  the  other.  Freet  v. 
Kansas  City,  St.  J.  &  C.  B.  E.  Co.  63  Mo.  App.  548.  Or  where  the  re- 
covery is  for  one  only,  though  proof  is  adduced  in  support  of  both. 
Cram  v.  Springer  Lithographing  Co.  10  Misc.  660,  30  N.  Y.  Supp. 
1130.  And  where  an  election  is  made  on  renewal  of  the  motion  at 
opening  of  the  trial.    Van  Hook  v.  Burns,  10  Wash.  22,  38  Pac.  763. 

5.  Assessing  damages. 

When  the  court  directs  judgment  on  the  pleadings  the  jury 
luay,  under  the  direction  of  the  court,  assess  the  damages.^ 

IN.  y.  Code  Civ.  Proe.  §  1183,  last  clause.  See  also  Cowart  v.  Stanton, 
104  Ga.  520,  30  S.  PI.  743;  Everett  v.  We.stmoreland,  92  Ga.  670,  19 
S.  E.  37.  But  compare  Humboldt  Min.  Co.  v.  American  Mfg.  &  Mill 
Co.  10  C.  C.  A.  415,  22  U.  S.  App.  334,  62  Fed.  356. 

6.  Motion  to  strike  out. 

a.  In  general. — Irrelevant,  redundant,  scandalous,  and  other 
improper  matter  docs  not  vitiate  a  good  pleading*  and  may  be 
-tricken  out  f  but  the  objection  is  waived  imless  raised  by  mo- 
tion to  strike  out'  interposed  before  demurrer  or  answer,*  or 
\\  ithin  the  time  fixed  by  rules  of  court,'  and  cannot  be  taken  by 
motion  at  the  trial. ^ 

For  the  purposes  of  the  motion,  the  truth  of  all  facts  well 
pleaded  are  deemed  true,  as  on  demurrer.^ 

1  riie  question  whether  a,  pleading,  or  parts  of  it,  are  irrelevant,  redun- 

dant, scandalous,  and  the  like,  whether  tested  by  demurrer  or  motion, 
is  fully  treated  in  the  Brief  on  the  Pleadings,  under  the  appropriate 
titles;  and  the  following  text  and  notes  will  be  limited,  therefore,  to 
a,  treatment  of  the  motion  to  strike,  solely  with  reference  to  its  pro- 
priety and  exclusiveness  as  such  to  reach  the  defect,  and  when  it 
shall  be  made. 

2  Thus,   under   the   Ne^^•   York   Code   of  Civil   Procedure   irrelevant,   redun- 

dant, or  scandalous  matter  contained  in  a  pleading  may  be  stricken 
out  upon  the  motion  of  a  person  aggrieved  thereby.  Armstrong  v 
Phillips,  00  Hun,  243,  14  N.  Y.  Riipp.  582.     Bvit  allegations  will  not 


124  C,1\U,  TIUAL  BIMEK. 

be  stricken  out  as  inelevant,  unless  the  irrelevancy  is  clear,  and  therp 
is  more  than  a  barely  possible  danger  of  false  issues.  Finger  v.  King- 
ston, 29  K.  Y.  S.  R.  703,  9  N.  Y.  Supp.  175. 

The  practice  does  not  extend  to  striking  out  an  answer  or  part  thereof  ai 
frivolous.  If  the  entire  pleading  is  frivolous  the  party  aggrieveii 
may  move  for  judgment  thereon,  and  that  is  the  only  proper  practice. 
Owens  V.  Hudnut's  Pharmacy,  35  N.  Y.  S.  E.  567,  12  N.  Y.  Supp.  700. 

r.ut  Fosdick  V.  Kingdoods,  5  Ohio  N.  P.  330,  7  Ohio  S.  &  C.  P.  Dec.  413. 
holds  that  a  plea  frivolous,  equivocal,  and  evasive  aho\ild  be  stricken 
out  of  the  answer  or  from  the  files  on  motion. 

And  the  burden  of  proof  is  upon  the  moving  party  to  show  that  he  is  ag- 
grieved.    Smith  v.  Smith,  50  S.  C.  54,  27  S.  E.  545. 

I'oKcr  is  inherent  in  courts,  according  to  Christie  v.  Dreunon.  1  Ohio  Dec. 
374,  to  .strike  from  the  files  frivolous  or  sham  pleadings,  both  at  law 
and  in  equity,  and  exists  although  not  expressly  given  by  statute,  it 
is,  however,  a  discretionary  power.  Smythe  v.  Pai'sons,  .'i7  Kan.  79,  14 
Pac.  444.  See  post,  §  6,  b.  But  they  have  neither  inherent  nor  statu- 
tory power,  according  to  Larson  v.  Winder,  14  Wash.  047,  45  Pac. 
315,  lo  strike  denials  out  from  an  answer  as  sham  and  frivolous,  al- 
though they  have  both  inherent  and  statutory  power  to  strike  sham 
and  frivolous  answers. 

.A-n  answer  containing  no  defense  may  be  stricken  out.  Ebiior  i.  Heid,  2 
Alaska,  000. 

fiut  if  a,  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  the  remedy  is  by  demurrer  or  objection  io  evidence.  Tt  can- 
not be  stricken  oiit.  First  Nat.  Bank  v.  Cochran,  17  Okla.  538,  87 
Pac.  855. 

And  the  sufficiency  of  a  counterclaim  cannot  be  determined  on  a.  motion  to 
strike  out  an  answer  as  frivolous.  Smith  \.  Smith,  J 37  App.  Div. 
911,  121  N.  Y.  Supp.  1085. 

3  For  exclusiveness  of  the  remedy,  as  against  a  demurrer,  to  reach  sucli 
defects,  see  generally:  Henry  v.  United  States,  22  Ct.  CI.  75;  Colo- 
V.  Tuck,  108  Ala.  227,  in  So.  377;  Davis  v.  Louisville  &  N.  E.  Co.  10* 
.Via.  6G0,  18  So.  087;  .^lilligan  v.  Pollard,  112  Ala.  405,  20  So.  620; 
Springfield  F.  &  M.  Ins.  Co.  v.  De  ,7arnctt.  111  .Via.  248,  19  So.  995; 
Hagely  v.  Plagely,  08  Cal.  348,  0  Pac.  305;  Camp  v.  Hall,  39  Fla.  535, 
22  So.  792,  and  cases  cited;  Smith  v.  Champion,  102  Ga.  92,  29  S.  E. 
160;  Reed  v.  Lane,  !I6  Iowa,  454,  65  N.  W.  380;  St.  Louis  v.  Weitze!, 
130  Mo.  600,  31  S.  W.  1045;  Hershiser  v.  Delone,  24  Neb.  380,  38  N. 
W.  803;  Fox  v.  Graves,  46  Neb.  812,  65  N.  W.  887:  Armstrong  v.  Phil- 
lips, 60  Hun,  243,  14  X.  Y.  Supp.  582;  Fosdick  v.  Kingdoods,  5  Ohio 
N.  P.  330,  7  Ohio  S.  &  C.  P.  Dec.  413. 

Special  demurrer  was  held  tlii^  appi'opriate  remedy  to  reach  a  material 
averment  defectively  stated,  and  not  a  motion  to  strike  out,  in  Swain 
V.  Burnetta,  76  Cal,  200,  18  Pac.  394. 
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Thr  siifficiency  of  a  defease,  whether  as  a  wliole,  or  oiii'  fact  plcadpd  a-i 
such,  is  to  be  tested  by  demurrer,  and  not  by  motion  to  strike  out. 
Smith  V.  Amciicaii  Turquoise  Co.  77  Hun,  102,  28  N.  Y.  Supp.  329; 
Nordlinger  v.  McKim,  38  N.  Y.  S.  E.  S80,  14  N.  Y.  Supp.  .'J].');  Kelly 
,-.  Ernest,  2r,  App.  Div.  90;  Silsby  v.  Taeoma,  0.  &  G.  H.  R.  Co.  6 
Wash.  295,  32  Pac.  1007.  See  also  Humble  v.  McDonough,  5  Misc. 
.508,  25  N.  Y.  Supp.  965.  The  motion  to  strike  out  the  entire  defense 
being  available  only  when  it  is  shown  to  be  sham  or  irrelevant,  or  a 
liortion  redundant,  immaterial,  or  insufficient.  Cochrane  v.  Parker, 
.-)  Colo.  App.  527,  39  Pac.  361. 

A  petition  is  to  be  stricken  from  the  flies  at  the  discretion  ol"  the  court,  and 
not  at  the  option  of  the  adverse  party,  for  failure  of  tlje  party  filing 
the  petition  to  fllo  a  copy  for  the  use  of  the  adverse  party,  as  re- 
((uired  by  a  rule  of  court.  Searles  v.  Lu.\,  86  Iowa,  0],  52  N.  W.  327; 
Searles  v,  JIaag,  .So  Towa,  754,  52  N.  W.  328. 
i^ieukirk  v.  Nieukirk,  84  Iowa,  307,  51  N.  W.  10  (holding  any  error  in 
refusing  the  motion  was  waived  by  demurrer  subsequently  filed  assail- 
ing the  ])lcading  on  its  merits,  although  both  motion  and  demurrer 
are  based  on  the  same  ground). 

Holt  County  v.  Cannon,  114  Mo.  514,  21  S.  W.  851  (holding  that  any  error 
in  refusing  the  motion  was  waived  and  not  available  en  appeal  when 
defendant  answered  over  to  the  merits ) .  See  also  Atty.  Gen.  v.  Lon- 
don &  N.  W.  R.  Co.  [1892]  3  Ch.  274;  Pitkin  v.  New  York  &  N.  E. 
R.  Co.  64  Conn.  482;  Voorheis  v.  Eiting,  15  Kj.  L.  Rep.  16],  22  S.  W. 
SO;  Paddock  v.  Somes,  102  Mo.  226,  10  L.R.A.  254,  14  S.  W.  746. 

'In  New  Yoric  it  is  required  by  a  rule  of  court  that  motions  to  strike  out 
must  be  noticed  before  demurrer  or  answer,  and  within  twenty  days 
from  service  of  the  pleadings  assailed.  Rule  22,  General  Rules  of 
Practice,  .\pp.  Div.  (Hun's  ed.  1890)  p.  103.  Siriani  v.  Deutsch,  12 
Misc.  213.  34  N.  Y.  Supp.  26.  See  also  New  York  Ice  Co.  v.  North- 
western Ins.  Co.  21  How.  Pr.  234,  12  Abb.  Pr.  74;  Roosa  i.  Sauger- 
ties  &  W.  Xurnp.  Road  Co.  8  How.  Pr.  237;  Barber  v.  Bennett,  4 
Sandf.  705;  ^\■alkcr  >.  Granite  Bank,  1  Abb.  Pr.  N.  S.  406. 

A  pleading  cannot  be  stricken  out  aftei-  verdict.  Uzzell  ^.  Horn,  71  S.  C. 
426,  51  S.  E.  253. 

'Smith  v.  Countryman,  30  N.  ^■.  655;  Augusta  R.  Co.  v.  Glover,  92  Ga. 
132,  18  S.  K.  406.  And  see  Richmond  &  D.  R.  Co.  v.  Worley,  92  Oa. 
84,  18  S.  E.  361.  So  a  motion  to  strike,  interposed  at  the  commence- 
7nent  of  a  second  trial,  after  reversal  on  appeal,  the  first  trial  having 
been  had  without  any  .~uch  motions  made,  comes  too  late,  the  delay 
operating  as  waiver  of  the  objection.  Hunt  v.  Elliott.  77  Cal.  588, 
20  Pac.  132. 

As  to  the  propriety  of  motions  to  strike,  as  applied  to  trial  amendments, 
compare  Cason  \.  Ottumwa,  102  Iowa,  99,  71  N.  W.  192;  Security 
Nat.  Bank  v.  li^timer,  51  Neb.  498,  71  N.  \V.  38;  Hobbs  ^.  First  Nat. 


126  civil.  TEIAL  BEIEF. 

Bank,  15  Tex.  Civ.  App.  308.  39  S.  W.  331;  Nelson  v.  Hays,  75  Iowa, 
07],  37  N.  W.  177. 

T  Paddock  v.  Somes,  102  Mo.  226,  10  L.R.A.  254,  14  S.  W.  746;  Mabiu  \. 
Webster,  129  Ind.  430,  28  N.  E.  863;  Faylor  v.  Brioe,  7  Ind.  App.  551, 
34  N.  E.  833. 

The  test  of  the  materiality  of  averments  in  a,  pleading  on  a  motion  to 
strike  out  ia  whether  they  tend  to  constitute  a  cause  of  action  or  de- 
fense; and,  if  taken  as  true,  they  do,  it  is  error  to  strike  the  portion 
assailed.  Atkinson  v.  Wabash  E.  Co.  143  Ind.  501,  41  N.  E.  947,  and 
cases  cited.  Unless  the  same  facts  are  admissible  under  another  par- 
agraph of  the  pleading.  Faylor  v.  Brice,  7  Ind.  App.  551,  34  N.  E. 
833.    See  also  Gilbert  v,  Loberg,  86  Wis.  661,  57  N.  W.  982. 

But  the  rule  whicli  obtains  on  the  argument  of  general  demurrers  of  exam- 
ining the  whole  record  does  not  apply  in  deciding  motions  to  strike 
out,  according  to  Wilson  v.  Johnson,  —  N.  J.  L.  — ,  29  Atl.  419;  an4, 
although  it  may  be  defective,  a  count  in  the  declaration  cannot  he  con- 
sidered. 

And  in  Davis  v.  Louisville  &  N.  R.  Co.  108  Ala.  660,  18  So.  687,  it  is  held 
that  a  motion  to  strike  out  a  plea  as  frivolous  cannot  be  made  to 
take  the  place  of  a  demurrer. 

i.  Discretion  of  court. — A  motion  to  strike  out  is  addressed 
to  the  sound  judicial  discretion  of  the  trial  court,  and,  though 
causes  for  its  allowance  exist,  refusal  of  the  court  to  allow  it  is 
not  reviewable  error.  ^ 

1  As  the  party  pleading  can  take  nothing  on  the  trial  by  reason  of  im- 
proper matter,  no  injury  can  result  to  the  adverse  party  from  refusal 
of  the  motion.  Davis  v.  Louisville  &  N.  R.  Co.  108  Ala.  660,  18  So. 
687.  See  also  Smythe  v.  Parsons,  37  Kan.  79,  14  Pac.  444,  citing,' 
Drake  v.  Ft.  Scott  First  Nat.  Bank,  33  Kan.  639,  7  Pac.  219. 

It  should  use  this  power  with  reluctance  and  caution.  There  is  little 
benefit  in  motions  of  this  kind,  and  there  may  be  much  harm.  Imma- 
terial evidence  can  always  be  rejected  at  the  trial.  Essey.  t.  New 
York  &  C.  R.  Co.  8  Hun,  361. 

But  denial  of  the  motion  does  not  involve  the  merits  of  the  action  or 
involve  a  substantial  right.  Emmens  v.  McMillan  Co.  21  Misc.  638, 
47  N.  Y.  Supp.  1099.  See  also  Dunton  v.  Hagerman,  18  App.  Div. 
146,  46  N.  Y.  Supp.  758;  Hatch  v.  Matthews,  85  Hun,  522,  33  N.  Y. 
Supp.  332;  Dunkirk  v.  Lake  Shore  &  M.  S.  R.  Co.  75  Hun,  366,  27 
N.  Y.  Supp.  105. 

7.  Motion  to  make  more  definite  and  certain. 

As  a  general  rule,  indefiniteness  and  uncertainty  in  a  plead- 
ing '  is  reached  only  by  a  motion  to  maJce  the  pleading  more 
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definite  and  certain '  but  the  objection  is  waived  unless  taken 
by  appropriate  remedy,  during  the  time  allowed  for  pleading,^ 
or  before  the  party  has  notice  the  cause  for  trial,*  but  cannot 
be  taken  by  motion  at  the  trial.* 

And  a  motion  filed  out  of  time  may,  on  application  of  the  ad- 
verse party,  be  stricken  from  the  files.® 

1  Tlie  sufFicieiicy  of  pleadings  in  this  respect,  generally,  is  discussed  in  tlie 

Brief  on  the  Pleadings,  in  appropriate  places;  this  section  being  lim- 
ited in  its  scope  to  the  propriety  of  the  remedy,  and  when  the  objec- 
tion may  be  raised  with  reference  to  the  trial. 

2  As  to  exclusiveness  of  the  remedy,  see,  generally.  Bush  v.  Cella,  52  Ark. 

37S,  12  S.  W.  783;  Thomson  v.  Madison  Bldg.  &  Aid  Asso.  103  Iml. 
279,  2  N".  E.  735;  Roe  v.  Elk  County  Corars.  1  Kan.  App.  219,  40  Pac. 
1082;  Gfeller  v.  Graefemann,  64  Mo.  App.  162;  Dexter  v.  Fulton,  80 
Hun,  433,  33  N.  Y.  Supp.  901;  Stokes  v.  Taylor,  104  N.  C.  394;  Giroux 
Amalgamator  Co.  v.  White,  21  Or.  435,  28  Pac.  390;  Long  v.  Hunter, 
48  S.  C.  179,  2fi  S.  E.  228 ;  Fares  v.  Gleason,  14  Wash.  657 ;  Dr.  Shoop 
Family  Medicine  Co.  v.  Wernich,  95  Wis.  764,  70  N.  W.  160;  Dicker- 
son  V.  Hamby,  — Ark.  — ,  131  S.  W.  674;  Stewart  v.  Fleming,  —  Ark. 
— ,  131  S.  W.  955;  Yarslowitz  v.  Bienenstock,  141  App.  Div.  64,  ]2o 
N.  Y.  Supp.  649;  Roberts  v.  St.  Louis,  I.  &  M.  &  S.  E.  Co.  95  Ark.  249, 
130  S.  W.  531. 

In  Kellogg  V.  Baker,  15  Abb.  Pr.  286,  this  motion  was  said  to  be  a  sub- 
stitute for  a  special  demurrer,  which  formerly  discharged  the  same 
office. 

And  some  of  the  courts  still  hold  to  the  special  demurrer.  Colton  v.  On- 
derdonk,  69  Cal.  155,  58  Am.  Rep.  556,  10  Pac.  395;  Printup  v.  Rome- 
Land  Co.  90  Ga.  180,  15  S.  E.  764;  Randall  v.  Rosenthal,  —  Tex.  Civ. 
App.  — ,  31  S.  W.  822. 

8  As  before  demurrer.  Fritz  v.  Grosnicklaus,  20  Neb.  413,  30  N.  W.  411; 
Burr  V.  Brantley,  40  S.  C.  538,  19  S.  E.  199 :  Van  Etten  v.  Medland, 
53  Neb.  569,  74  N.  W.  33. 

Or  before  plea  to  the  merits.  Huntington  v.  Mendenhall,  73  Ind.  460; 
German  Nat.  Bank  v.  Leonard,  40  Neb.  676,  59  N.  W.  107;  Weaver  v. 
Harlan,  48  Mo.  App.  319;  Huber  v.  Wilson,  33  N.  Y.  S.  R.  849,  11  N. 
Y.  Supp.  377;  Pugh  v.  White,  78  Ky.  210;  Williams  v.  Myers,  18 
Pa.  Co.  Ct.  416;  Gaines  v.  Summers,  39  Ark.  482. 

But  a.  stipulation  extending  the  time  to  answer  or  demur  does  not  waive 
the  right.    Young  v.  Lynch,  66  Wis.  514,  29  N.  W.  224. 

4  Kellogg  V.  Baker,  15  Abb.  Pr.  286. 

SNischke  v.  Wirth,  66  Wis.  319,  28  N.  W.  342;  St.  Louis  &  S.  F.  R.  Co.  v. 
Snaveley,  47  Kan.  637,  28  Pac.  615.  See  also  Stickney  v.  Blair,  50 
Barb.  341. 
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,\11  mere  techrical  or  formal  objections — and  these  include  indefinitenf*s 
and  uncertainty — must  be  raised  by  appropriate  remedy  before  trial ; 
otherwise,  they  are  waived.  Orraan  v.  Mannix,  17  Colo.  564,  17  L.R.A. 
G02,  30  Pac.  1 037 ;  Cliesterson  v.  Munson,  27  Minn.  498,  8  N.  W.  593 ; 
Boston  &  A.  1!.  Co.  v.  Pearson.  128  Mass.  445.  And  see  Folsom  v. 
Brawn,  25  N.  11.  114. 

And  such  defects  in  pleading  cannot  be  questioned  by  oral  dcmuricr  at 
the  opening  of  the  trial.  Glaspie  v.  Keator,  50  Fed.  203.  Nor  by  oral 
demurrer  at  trial  objecting  to  the  introduction  of  any  evidence  under 
the  pleading.  Weaver  v.  Harlan,  48  Mo.  App.  319;  Hurst  v.  Asli 
Grove,  96  Mu,  108,  9  S.  \\\  031;  Armstrong  v.  Danahy.  75  TTini.  4(l.j. 
27  N.  Y.  Supp.  00.     And  sec  Stickncy  v.  Blair.  50  Barb.  341. 

«  Fritz  >>.  Grosniciclaus,  20  Neb.  413,  30  N.  W.  411. 


v.— THE  EIGHT  TO  OPEN  AND  CLOSE. 

].  Wlio  entitled  to,  generally. 
■2.  Effect  of  admissions. 

a,.  In  general;  sufficiency. 

b.  Necessity  of  admitting  quantum  of  damages. 

c.  Necessity  of  incorporating  in  pleadings. 

d.  Admissions  offered  at  the  trial. 

p.  Several  defendants  and  admissions  not  made  \>y  all. 

f.  Defendant's  failure  to  introduce  evidence. 

g.  Time  for  making  admission  or  request  to  open  and  close, 
h.  Effect  of  reply  to  restore  right  to  plaintiff. 

'3.  Eefuaal  of  the  right,  error. 

4.  Duty  to  begin. 

-5.  Waiver  of  the  opening  and  closing. 

1,  Who  entitled  to,  generally. 

The  burden  of  proof,  with  its  incident  right  to  open  and  close, 
naturally  and  necessarily  is,  in  the  first  instance,  with  the  plain- 
tiff or  party  who  initiates  the  action,  and,  if  he  has  to  give  any 
evidence  in  order  to  be  entitled  to  a  verdict,  he  has  the  right  to 
begin  by  opening  the  case  to  the  jury  and  adducing  his  evidence 
first.^ 

-1  This  is  the  only  sound  rule  under  the  new  procedure.  It  is  fully  esta.b- 
lished  in  practice  in  the  state  of  New  York,  and,  I  believe,  is  also 
in  force,  or  has  been  recognized  in  principle  to  a  greater  or  less  ex- 
tent, in  the  states  indicated  below,  as  well  as  in  England. 

England— Mercer  v.  Wliall,  5  Q.  B.  ^47.  14  L.  J.  Q.  B.  N.  S.  267,  9  Jur. 
.578. 

Arkansas — Sillivant  v.  Reardon,  5  Ark.  140;  Pogue  v.  Joyner,  7  Ark. 
402;  Pierce  r.  Lyman,  28  Ark.  550;  Bertrand  v.  Taylor,  32  Ark. 
470,  476;  Mine  La  Motte  Lead  &  Smelting  Co.  v.  Consolidated  An- 
thracite Coal  Co.  S.5  Ark.  123,  107  S.  ^Y.  174. 

Florida— Pylcs  v.  Mt.  Airy  Guano  Co.  58  Fla.  348,  50  So.  872. 

Oeorgia— McKibbon  v.  Folds,  38  Ga.  235. 

Illinois — Geringer  v.  Novak,  117  111.  App.  160. 

Indiana — Aurora  v.  Cobb,  21  Ind.  492;  Baltimore  &  0.  E.  Co.  v.  McWhin- 
ney,  36  Ind.  436,  444;   Fetters  v.  Muncie  Nat.  Bank,  34  Ind.  2.>1,  7 
Am.   Rep.  22r);    Camp  v.   Brown,  48  Ind.   575.     But  held  otherwise  in 
actions  of  tort  in  Indiana.     Heilman  v.  Shanklin,  00  Ind.  424. 
Abbott,  Civ.  Jur.  T.— 0.        129 
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Kansas — Perkins  v.  Ermcl,  2  Kan.  325. 

Kentucky— Barker  Cedar  Co.  v.  Roberts,  23  Ky,  L.  Rep.  1345,  65  S.  W. 

123. 
Maine — Johnson  v.  Josephs,  75  Me.  544,  where  the  rule  is  clearly  stated. 
-Missouri — Elder  v.  Oliver,  30  Mo.  App.  575,  where  a  large  number  of  cases 

is  cited. 
Nebraska— Rolfe  v.  Pilloud,  16  Neb.  21,  19  N.  W.  615;   Mizer  v.  Bristol,. 

30  Neb.  138,  46  N.  W.  293. 
New  York — See  cases  cited  under  next  point,  and  Katz  v.  Kuhn,  9  Daly, 

166,  as  qualified  in  32  Moak  Eng.  Rep.  276,  note;   Lake  Ontario  Nat. 

Bank  v.  Judson,   122  N.  Y.  278,  25  N.  E.  3G7. 
North  Carolina — Love  v.  Dickerson,  85  N.  C.  5. 
If  defendant  introduces  no  evidence,  he  is  entitled  to  open  and  close  the 

argument.     Brown  v.  Southern  R.  Co.  140  N.  C.  154,  52  S.  E.  198. 
Ohio — Dille  v.  Lovell,  37  Ohio  St.  415   (a  well-considered  case). 
South  Carolina — Burckhalter  v.  Coward,  ]6  S.  C.  435. 
\'ermont — See  reasoning  in   Goss  v.   Turner,   21  Vt.   437. 
Virginia — Young  v.  Highland,  9  Gratt.  16    (a  well-considered  case). 

It  has  been  held  in  Alabama,  California,  Maryland,  and  Massachusetts  that 
the  plaintiff  has  the  right  to  open  and  close  in  all  cases.  Chamber- 
lain V.  Gaillard,  26  Ala.  504;  Benham  v.  Rowe,  2  Cal.  387,  56  Am. 
Dec.  342;  Townshend  v.  Townshend,  7  Gill,  10,  25;  Dorr  v.  Tremont 
Nat.  Bank,  128  Mass.  349. 

Except  in  Massachusetts,  in  an  avowry  for  rent  in  replevin,  where  the 
practice  was  said  to  be  not  uniform.     Page  v.  Osgood,  2  Gray,  260. 

The  books  abound  in  conflicting  authorities  under  the  common-law  pro- 
cedure, where  it  was  sought  to  settle  the  question  on  theoretic  con- 
siderations and  in  view  of  artificial  rules  of  pleading  which  often 
made  it  difficult  to  determine  who  had  the  affirmative.  The  question. 
Who  has  thn  affirmative  of  the  issue?  if  it  be  applied  as  the  test, 
will  generally  lead  to  the  above  conclusion ;  but  as  there  are  cases 
in  which  a  legal  presumption  supplies  the  place  of  evidence  to  estab- 
lish that  affirmative,  and  other  cases  in  which  the  party  having  the 
negative  has  the  burden  of  giving  evidence  because  the  facts  are  pecul- 
iarly within  his  knowledge,  that  rule  does  not  serve  as  a  guide  to  the 
right  to  open  and  close,  unless  close  attention  is  paid  to  its  exceptions. 
The  little  volume  of  Best  on  the  Right  to  Begin — an  admirable  analysis 
of  conflicting  authorities  and  deductions  of  lesulting  rules — is  not 
a,  safe  guide  under  the  new  procedure. 

The  only  substantial  question  raised  by  the  recent  American  authorities 
touching  this  point  is  whether  the  necessity  of  evidence  in  order  to 
establish  the  amount  of  damages,  when  the  existence  of  a  cause  of 
action  is  admitted,  entitles  the  plaintilT  to  begin,  or  whether  he  must, 
in  such  case,  wait  until  defendant  has  adduced  evidence  in  support 
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of  his  justiPieation,  or  other  afTiniiative  defense.  The  latter  has  been 
lield  to  be  the  rule  in  Illinois,  Indiana,  Kew  Hampshire,  South  Caro- 
lina, and  Kentucky.  Chicago,  B.  &  Q.  E.  Co.  v.  Bryan,  90  111.  126, 
1.34;  McLees  v.  Felt,  11  Ind.  21S,  220  (and  see  above);  Seavy  v. 
Dearborn,  19  N.  H.  351;  Hoses  v.  Gatewood,  5  Rich.  L.  234  (but 
in  BurcUlialter  v.  Coward,  IC  S.  C.  43.5,  443,  there  is  a  dictum  say- 
ing, "It  seems  that  in  all  actions  for  unliquidated  damages  for  per- 
sonal injuries,  libel,  and  slander,  the  plaintiff  opens  and  replies")  ; 
M'Kenzie  v.  Milligan,  1  Bay,  248;  Goldsberry  v.  Stutevillc,  3  Bibb. 
345. 

But  when  the  plaintiff  has  to  prove  his  cause  of  action  as  well  as  his 
damages  he  is  required  to  give  his  evidence  on  both  points  while 
presenting  his  case  in  chief,  and  cannot  reserve  his  evidence  as  to 
damages  until  rebuttal.  Where  an  admission  takes  the  place  of  evi- 
dence as  to  the  cause  of  action,  the  rule  of  convenience  in  respect  to 
proving  damages  remains  unchanged.  It  has  been  said  in  support  of 
the  other  view  that  when  a,  cause  of  action  is  admitted,  it  is  then 
for  defendant  to  attempt  to  establish  his  justification  or  other  af- 
firmative defense,  and  if  he  fails  the  case  stands  as  if  there  were  a 
default,  and  plaintiff  can  thereupon  give  evidence  to  assess  his  dam- 
ages. The  fallacy  of  this  is  that  if  defendant  gives  any  substantial 
evidence  in  support  of  his  affirmative  defense  it  cannot  be  known 
whether  he  has  sustained  it  or  not  until  the  verdict  is  received.  Hence, 
the  most  convenient  time  practically  to  prove  damages  is  also  the 
most  appropriate  theoretically, — ^before  defendant  opens;  and  if  de- 
fendant Avishes  the  right  to  begin  he  should  be  held  to  admit  all 
that  plaintiff  has  any  right  to  prove  under  his  pleading. 

The  rule  generally  accepted  for  determining  the  right  to  open  and  close 
is  that  he  upon  whom  the  burden  of  proof  lies,  or,  as  has  been  said 
in  some  cases,  he  who  holds  the  laboring  oar,  is  entitled  to  open  and 
close  the  case,  whether  he  be  plaintiff  or  defendant.  Einstein  v. 
Munnerl.Mi,  32  Fla.  381,  13  So.  920;  Fidelity  Bkg.  &  T.  Co.  v.  Kan- 
gara  Valley  Tea  Co.  95  Ga.  172,  22  S.  E.  50;  Cassell  v.  First  Nat. 
Bank,  169  111.  380,  48  N.  E.  701;  Leib  v.  Craddock,  87  Ky.  525,  9 
S.  W.  838;  Olds  Wagon  Co.  v.  Benedict,  25  Neb.  372,  41  X.  W.  254; 
Hickman  v,  Layne,  47  Neb.  177,  00  N.  W.  298;  Staats  v.  Hausling, 
22  Misc.  520,  50  N.  Y.  Supp.  222;  Whitney  v.  Browncwell,  71  Iowa. 
251,  32  N.  \\'.  285;  Bush  ,-.  Wathon,  20  Ky.  L.  Rep.  731,  47  S.  W. 
599. 

Or,  as  sometimes  stated,  the  general  rule  is  that  tlie  right  to  open  and 
close  belongs  to  the  party  who  has  the  burden  of  proof,  and  who 
Avould  be  defeated  if  no  evidence  were  offered.  Bcal  &  D.  Dry  Goods 
Co.  V.  Barton,  80  Ark.  326,  97  S.  W.  58;  Turner  v.  Elliott,  127  Ga. 
338,  56  S.  E.  434  (admitting  plaintiff's  claim  and  assuming  burden 
of  proof)  ;  in  Re  Wharton,  132  Iowa,  714,  109  N.  W.  492  (will, 
execution  admitted,  contest  as  to  mental  capacity)  ;  Rich  v.  Bailey, 
123  Ky.  827,  97  S.  W.  747   (false  imprisonment,  arrest  admitted  and 
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justified)  ;  Early  v.  Early,  7J  S.  C.  35.  54  S.  E.  827  (complaint  ad- 
mitted, affirmativp  defense). 
In  Cortelyou  v.  Hiatt,  30  Neb.  584,  54  N.  W.  904,  Chief  Justice  Max- 
well said:  "The  rule  is  this:  'That  where  the  plaintiff  has  anything 
to  prove  in  order  to  get  a  verdict,  whether  in  an  action  ex  contractu 
or  ex  delicto,  and  whether  to  establish  his  right  of  action  or  to  fi-t 
the  amount  of  his  damages,  the  right  to  begin  and  reply  belongs  to 
him.'  This  rule  has  been  generally  adopted  in  this  country.  The 
unvarying  test  furnished  by  this  rule  is  to  consider  which  party 
would,  in  the  estate  of  the  pleadings  and  of  the  record  admissions, 
get  a  verdict  for  substantial  damages,  if  the  cause  were  submitted 
to  the  jury  without  any  evidence  being  offered  by  either.  If  the  plain- 
tiff would  succeed,  then  there  is  nothing  for  him  to  prove  at  the 
outset,  and  the  defendant  begins  and  replies;  if  the  defendant  would 
succeed,  then  there  is  something  for  plaintiff  to  prove  at  the  outset, 
and  the  plaintiff  begins  and  replies." 

Tile  test  is  whether  without  any  proof  the  plaintiff  upon  tiie  pleadings 
is  entitled  to  recover  upon  all  the  causes  of  action  alleged  in  his  com- 
plaint. If  he  is,  and  the  defendant  alleges  any  counterclaim  contro- 
verted by  the  plaintiff's  pleading  or  any  affirmative  matter  of  de- 
fense in  avoidance  of  the  plaintiff's  alleged  cause  of  action  and  which 
is  the  subject  of  trial  the  defendant  has  the  right  to  open  and  close ; 
other\vise  not.  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N.  Y.  278, 
25  N.  E.  307;  Miller  v.  Meyerhoff,  79  App.  Div.  532,  81  N.  Y.  Supp. 
234. 

The  test  formerly  stated,  and  sometimes  repeated  even  in  cases  xmder  the 
new  procedure,  is  that  the  party  against  whom  judgment  would  go 
if  no  evidence  were  given  has  the  right  to  begin.  Addison  v.  Duncan, 
35  S.  C.  105,  14  S.  E.  305;  Martin  v.  Suber,  39  S.  C.  525,  18  S.  E. 
125;  Finnell  v.  Bohannon,  19  Ky.  L.  Eep.  1587,  44  S.  W.  94;  Porter 
V.  Still,  03  Miss.  357. 

But  this  is  not  a  safe  guide  under  the  new  procedure,  for  now  partial  de- 
fenses may  be  pleaded;  and  if  a  partial  defense  is  the  only  defense, 
plaintiff  would  be  entitled  to  judgment  if  no  evidence  were  given,  but, 
nevertheless,  if  the  partial  defense  is  only  a  traverse  of  a,  part  of  his 
complaint  or  allegations  of  damage,  he  is  entitled  to  give  evidence, 
and  therefore  to  open  and  close,  in  order  that  he  may  recover  tlie 
full  amount  claimed. 

On  a  plea  of  payment  of  the  amount  due  on  a  contract,  although  the 
letter  of  the  rule  would  give  to  the  defendant  the  right  to  begin  and 
conclude,  yet,  where  his  testimony  tended  to  prove  that  plaintiff 
maliciously  delayed  the  work  and  contested  the  matter  as  if  there 
had  been  a  plea  having  the  effect  of  the  general  issue,  the  burden  is 
on  the  plaintiff  and  entitles  him  to  begin  and  conclude.  Smaltz  v. 
Ryan,  1 12  Pa.  423,  3  Atl.  772. 

In  a  suit  brought  on  a  promissory  note,  when  the  execution  of  the  note 
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has  been  denied  under  oath,  the  burden  of  proving  its  execution  rests 
on  plaintiffs,  and  they  are  entitled  to  open  and  close  the  argument. 
Bates  V.  Forclit,  89  Mo.  121,  1  S.  W.  120. 

AnA  a  city  in  an  action  to  recover  a  penalty  for  the  violation  of  a  muni- 
cipal ordinance  has  the  right  to  open  and  conclude  argument  before 
the  jury.     Columbia  v.  Johnson,  72  Mo.  App.  232. 

In  many  of  the  states  statutes  have  been  enacted  providing  rules  for  the 
detiirmination  of  which  party  shall  open  and  close  the  case.  Distinc- 
tions are  made  in  these  statutes  between  -those  who  may  open  the 
argument  and  those  who  must  open  the  case  to  the  jury  and  adduce 
the  first  evidence.  In  California  (Code  Civ.  Proc.  §  607),  Idaho 
(Eev.  Code,  §  4383),  Louisiana  {Garland's  Rev.  Code,  §  485),  Montana 
(Code  Civ.  Proc.  1895,  §  1080),  North  Dakota  (Eev.  Codes,  §  5431), 
Oregon  (Hill's  Anno.  Laws,  §  196),  and  Utah  (Rev.  Stat.  §  3147),  the 
plaintiff  must  open  the  argument,  unless  the  judge  for  special  reasons 
otherwise  directs,  except  in  Louisiana,  where  the  statute  leaves  ni> 
discretion  with  the  trial  court. 

In  the  states  of  Arizona  (Rev.  Stat.  §  703),  Arkansas  (Sand.  4.  H.  Dig. 
§  5820;  Mansur  &  T.  Implement  Co.  v.  Davis,  61  Ark.  627,  33  S.  \\. 
1074),  Indiana  (3  Horner's  Eev.  Stat.  1896,  §  536;  Slmlse  v.  Mc- 
Williams,  104  Ind.  512,  3  N.  E.  243),  Iowa  (Code  1897,  §  3701), 
Kentucky  (Bullitt's  Codes  of  Practice,  §  317),  Texas  (Sayles's  Civ. 
Stat.  arts.  1297,  1299 ;  Hittson  v.  State  Nat.  Bank,  —  Tex.  — ,  14  S. 
W.  780),  Washington  (2  Hill's  Anno.  Laws,  §  354), — ^the  party  having 
the  burden  of  proof  has  the  right  to  the  opening  and  closing  argument. 

In  the  state  of  Arizona  the  provision  is  that  he  who  has  the  burden  of 
proof  on  the  whole  case  shall  open  and  close,  but  if  there  be  several 
parties  having  several  claims  or  defenses  the  court  may  prescribe  the 
order  of  argument.     Eev.  Stat.  §  763. 

In  Minnesota  the  defendant  commences  and  the  plaintiff  concludes  the 
argument.     Gen.  Stat.  1894,  §  5371. 

In  the  states  of  Nebraska  and  Ohio  the  party  who  would  be  defeated  if  no 
evidence  were  given  has  the  opening  and  closing  of  the  argument,  un- 
less the  court  for  special  reasons  othervrise  directs.  Neb.  Comp.  Laws 
1897,  11  5855;  Bates's   (Ohio)   Stat.  §  5190. 

In  the  states  of  Arizona  (Rev.  Stat.  §  761),  Arkansas,  California,  Idalio,. 
Kentucky,  Louisiana  (Garland's  Code  1894,  §  476),  Minnesota  (Gen. 
Stat.  §  5371 ) ,  Nebraska,  North  Dakota,  Ohio,  Oregon,  Utah,  and  Wash- 
ington, the  plaintiff  opens  the  case  to  the  jury  unless  the  court  shall 
otherwise  direct,  except  in  Louisiana  and  Washington,  where  this  last 
phrase  is  not  found.  See  sections  of  the  statutes  of  those  states  cited 
supra.  In  the  states  of  Indiana  (Horner's  Rev.  Stat.  1896,  §  533), 
Iowa  (Code  1897,  §  3700),  Kansas  (Gen.  Stat.  1897,  §  285),  Montana, 
Oklahoma,  Texas,  and  Wyoming  (Rev.  Stat.  H  2553),  the  party  who 
has  the  burden  of  proof  opens  the  case,  unless  the  court  for  special 
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reasons  otlienvise  directs,  except  in  Iowa,  where  this  last  phrase  is 
not  found.     (See  sections  of  tliose  statutes  cited  supra.) 

In  the  states  of  Arlcansas,  California,  Idaho,  Kentucky,  Louisiana,  Minne- 
sota, North  Dakota,  Oregon,  and  Utah,  the  plaintiff  produces  his  evi- 
dence first,  unless  the  court  otherwise  directs,  except  in  Louisiana, 
where  tlio  court  has  no  discretion.  See  sections  of  these  statutes  cited 
supra. 

In  the  states  of  Arizona,  Indiana  (Horner's  Eev.  Stat.  ]89li,  §  u.33),  Iowa 
(Code  1S97,  §  3700), .Kansas  (Gen.  Stat.  1897,  §  285),  Montana,  Okla- 
homa (Stat.  H  41  Go),  Texas,  Wasliington,  and  Wyoming  the  party  who 
has  the  burden  of  proof  must  produce  his  evidence  first. 

In  the  states  of  Nebraska  and  Ohio  the  party  who  would  be  defeated  if  im 
evidence  were  given  must  produce  his  e^'idence  first,  unless  the  court 
for  special  reasons  otherwise  directs. 

In  Iowa  (Code  1897,  §  3700),  Louisiana  (Garland's  Code,  §  476),  and 
Washington  (2  Hill's  Anno.  Laws,  §  354),  the  phrase  "unless  the  court 
otherwise  directs"  is  not  part  of  the  statutory  provision. 

And  in  many  of  the  states  the  matter  is  regulated  by  rules  of  court. 

2.  Effect  of  admissions, 

a.  In  general;  sufficiencij. — Wliore  the  defendant,  either  in 
positive  terms  or  by  the  nature  and  character  of  his  pleading, 
absolutely  admits  the  cause  of  action,  thereby  absolving  the 
plaintiff  from  the  necessity  of  making  any  proof  thereof  in  order 
to  succeed,  the  burden  of  proof  shifts  and  rests  with  the  defend- 
ant, and  he  is,  therefore,  entitled  to  open  and  close.  But  this 
admission  must  be  unqualified,  and,  where  defendant  does  not 
admit  the  entire  demand  of  plaintiff,  and  where  there  are  several 
issues,  if  the  plaintiff  is  called  on  to  maintain  a  single  one.  he 
retains  and  has  the  right  to  open  and  close. ^ 

IBeall  V.  Newton,  1  Crancli,  C.  C.  404,  Fed.  Cas.  No.  1,164;  Henderson 
V.  Castecl,  3  Cranch,  C.  C.  365,  Fed.  Cas.  No.  6,350:  Kitner  v.  Whit- 
lock,  88  111.  513;  Carpenter  v.  First  Nat.  Bank,  119  111.  352,  10  N.  E, 
18;  Razor  ,.  Razor,  42  111.  App.  504,  affirmed  in  149  111.  621,  36  N.  E. 
963;  Shaw  v.  Bernhart,  17  Ind.  183;  Camp  v.  Brown,  48  Ind.  575; 
Lindley  v.  Sullivan,  133  Ind.  588,  32  N.  E.  738,  33  N.  E.  361;  Milwau- 
kee Harvesting  Co.  v.  Crabtree,  101  Iowa,  526,  70  N.  W.  784;  Abat  v. 
Sigura,  5  Mart.  N.  S.  73;  Ross  v.  Gould,  5  Me.  204  (dictum);  Por- 
ter \.  Still,  63  Miss.  357;  Crapson  v.  Wallace  Bros.  81  Mo.  App.  680; 
Cortelyou  v.  Hiatt,  36  Neb.  584,  54  N.  W.  004 ;  Citizens'  State  Bank  v. 
Baird,  42  Neb.  219,  60  N.  W.  551  (dictum)  ;  Welsh  v.  Burr,  56  Neb. 
r!61,  76  N.  W.  905;  Sorensen  v.  Sorensen,  68  Neb.  483,  94  N.  W.  540, 
lis  N.  W.  837,  TOO  N.  W.  930,  103  N.  W.  455;  Belknap  v.  Wendell,  21 
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:Nr.  H.  175;  Buzzell  v.  Siiell,  25  N.  H.  474;  Bills  v.  Vose,  27  N.  H.  212; 
Clarkson  v.  Meyer,  39  N.  Y.  S.  R.  188,  14  N.  Y.  Supp.  144;  Conselyoa 
V.  Swift,  103  N.  Y.  604,  9  N.  E.  489;  Eedmond  v.  Tone,  32  X.  Y.  S.  R. 
260,  10  N.  Y.  Supp.  506;  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N.  ">'. 
278,  25  N.  E.  307;  Tallmadge  v.  Press  Pub.  Co.  39  X.  Y.  S.  R.  29,  14 
X  Y.  Supp.  331;  Plenty  v.  Rendle,  43  Hun,  568;  McRae  v.  Lawrence, 
7o  N.  C.  289;  Stillwell  v.  Archer,  64  Hun,  169,  18  N.  Y.  Supp.  8S8; 
. Johnson  v.  Maxwell,  87  N.  C.  18;  Lexington  Fire,  Life  &  M.  Ins.  Co.  a. 
Paver,  16  Ohio,  324;  Montgomery  v.  Swindler,  32  Ohio  St.  224;  Sanders 
V.  Sanders,  30  S.  0.  207,  9  S.  E.  94;  Jones  v.  Swearingen,  42  S.  C.  5R, 
19  S.  E.  947;  Beckham  v.  Southern  R.  Co.  50  S.  C.  25,  27  S.  E.  Gil; 
Sanders  v.  Bridges,  07  Te.\.  93,  2  S.  W.  663;  Harris  v.  Pinckney,  — 
Tex.  Civ.  App.  — ,  55  S.  W.  38;  Steptoe  v.  Harvey,  7  Leigh,  501; 
Vuyton  v.  Brenell,  1  Wash.  C.  C.  467,  Fed.  Cas.  Ko.  17,026;  Wiscon- 
sin Cent.  Bank  v.  St.  John,  17  Wis.  157;  Edwards  v.  Murray,  5  Wyo. 
153,  38  Pac.  681;  Curtis  v.  Wheeler,  Moody  &  M.  493,  4  Car.  &  P. 
196;  James  v.  Salter,  1  iloody  &  R.  501;  Overbury  v.  Muggridge,  1 
Fost.  &  F.  137,  note;  Thompson  v.  Security  Trust  &  L.  Ins.  Co.  6." 
S.  C.  290,  41  S.  E.  464. 

The  plaintiff's  case  must  be  admitted  in  its  entirety,  for  otherwise  the 
onus  is  left  upon  him.  Filby  v.  T^irner,  9  Colo.  App.  202,  47  Pac. 
1037.  If  the  defendant  denies  even  one  of  the  important  allegations 
of  the  plaintiff's  claim,  he  is  not  entitled  to  open  and  conclude  the 
argument,  although  he  admits  the  remainder  of  the  allegations  of  the 
complaint.  Steed  v.  Petty,  65  Tex.  490;  Benedict  v.  Penfleld,  42  Hun, 
176. 

Thus  in  an  action  for  goods  sold,  an  admission  of  the  purchase,  coupled 
with  an  allegation  that  defendant  agreed  to  pay,  not  in  money  but  in 
merchandise,  is,  though  in  form  new  matter,  in  effect  only  a  denial  of 
the  contract  as  alleged.  Bradley  v.  Clark,  1  Cush.  293 ;  Gilland  v. 
Lawrence,  13  N.  Y.  Week.  Dig.  372. 

So,  in  an  action  for  price  of  services  or  goods  an  allegation  of  negligence 
or  deficiency  in  quality,  stated  as  a  ground  for  recoupment,  does  not 
admit  the  cause  of  action.  Fiedeldey  v.  Reis,  12  Ohio  L.  J.  77,  citing 
Simmons  v.  Green,  35  Ohio  St.  104;  Graham  v.  Gautier,  21  Tex.  Ill 
(an  action  for  damages  for  malpractice).  This  question  is  still  con- 
tested. Penhryn  Slate  Co.  v.  Meyer,  8  Daly,  61;  Howard  v.  Hayes,  ].'> 
Jones  &  S.  89.  But  compare  Stronach  v.  Bledsoe,  85  N.  C.  473.  For 
other  illustrations  see  Cheesman  v.  Hart,  42  Fed.  98;  Steel  v.  Stames 
—  Ark.  — ,  15  S.  W.  17;  Thompson  v.  Mills,  39  Ind.  528;  Donahoe  v. 
Rich,  2  Ind.  App.  540,  28  N.  E.  1001;  Goodpastcr  v.  Voris,  8  Iowa, 
334,  74  Am.  Dec.  313;  Vance  v.  Vance,  2  Met.  581;  Lafayette  County 
Bank  v.  Metcalf,  29  Mo.  App.  384;  Lindsley  v.  European  Petroleum 
Co.  10  Abb.  Pr.  N.  S.  107,  41  How.  Pr.  50;  Felts  v.  Clapper,  69  Hun, 
373,  23  N.  Y.  Supp.  508;  Trenkmann  v.  Schneider,  23  Misc.  336,  51 
N.  Y.  Supp.  232;  McDougall  v.  Walling,  19  Wash.  80,  52  Pac.  530; 
Edwards  v.  Murray,  5  Wyo.  153,  38  Pae.  681. 
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Whether  an  allegation  which  is  in  form  new  matter,  but  is  in  fact  incon- 
sistent with  a  material  allegation  of  the  complaint,  is  to  be  deemed  a 
denial  under  the  new  procedure,  is  a  question  on  which  there  i* 
much  difference  of  opinion.  Compare  with  above  cases  8  Abb.  N.  Y. 
Dig.  (new  ed.  vol.  2  of  Supp.)  509,  §§  184,  18.5. 

The  better  view  is  that  for  the  purpose  of  determining  the  right  to  begin, 
the  admission  of  plaintiff's  case,  which  defendant  relies  on,  must  be 
explicit  and  not  obscure;  and  that  if  his  answer  gives  an  inconsistent 
version  merely,  without  an  express  denial,  he  may  be  required  to  maki> 
an  express  admission  of  plaintiff's  version  as  a-  condition  of  claiming 
the  right  to  begin.  Argumentative  denials,  and  affirmative  statements 
which  imply  a  denial,  have  generally  been  held  to  leave  the  right  to 
begin  with  plaintiff.  Teller  v.  Ferguson,  24  Colo.  432,  51  Pac.  429; 
Haines  v.  Kent,  11  Ind.  126;  Shulse  v.  McWilliams,  104  Ind.  512, 
3  N.  E.  243 ;  Eobbins  v.  Spencer,  121  Ind.  594,  22  N.  E.  660 ;  Samples 
V.  Carnahan,  21  Ind.  App.  55,  51  N.  E.  425;  Denny  v.  Booker,  2  Bibb. 
427;  Thurston  v.  Kennett,  22  N.  H.  151;  Churchill  v.  Lee,  77  N.  C. 
341;  Beatty  v.  Hatcher,  13  Ohio  St.  115.  But  compare  Patton  v. 
Hamilton,  12  Ind.  256;  Aurora  v.  Cobb,  21  Ind.  492;  Hoxie  v.  Greenf. 
37  How.  Pr.  97 ;  DeGraff  v.  Carmiohael,  13  Hun,  129. 

Defendant  has  the  right  to  open  and  close  in  suits  for  the  recovery  of 
money  due  under  a  contract  to  pay,  such  as  a  note,  bond,  or  other 
instrument,  on  his  admissions  of  the  execution  of  the  instrument  and 
its  delivery,  coupled  with  averments  of  failure  of  consideration,  duress, 
that  it  was  given  by  mistalce.  Grabosski  v.  Gewerz,  44  N.  Y.  S.  R.  127. 
17  N.  Y.  Supp.  528 ;  Brown  v.  Tausick,  1  Misc.  16,  20  N.  Y.  Supp.  369 ; 
Addison  v.  Duncan,  35  S.  C.  165,  14  S.  E.  305;  Martin  v.  Suber. 
39  S.  C.  535,  18  S.  E.  125 ;  Montgomery  v.  Hunt,  93  Ga.  438,  21  S.  E. 
59;  Levins  v.  Smith,  102  Ga.  480,  31  S.  E.  104;  Southern  Mut.  Bids- 
&  L.  Asso.  V.  Perry,  103  Ga.  800,  30  S.  E.  658,  or  setting  up  other 
affirmative  defenses,  such  as  usury  (Seekel  v.  Norman,  78  Iowa,  254, 
43  N.  W.  190 ;  Suiter  v.  Park  Nat.  Bank,  35  Neb.  372,  53  N.  W.  205 ) , 
payment  or  set-off  (Morehead  Bkg.  Co.  v.  Walker,  121  N.  C.  115,  2S 
S.  E.  253;  Truesdale  Mfg.  Co.  v.  Hoyle,  39  111.  App.  532),  or  counter- 
claim for  damages  (Brower  v.  Nellis,  16  Ind.  App.  183,  44  N.  E.  939; 
Fitch  V.  Parker,  20  Ky.  L.  Rep.  842,  47  S.  W.  627;  Grant  Quarry 
Co.  V.  Lyons  Constr.  Co.  72  Mo.  App.  530;  Harley  v.  Fitzgerald,  84 
Hun,  305,  32  N.  Y.  Supp.  414;  Parks  v.  Young,  75  Tex.  278,  12  S.  W. 
986). 

If  the  only  issue  tried  is  on  a  counterclaim  the  defendant  has  the  right  to 
close.     Fischer  v.  Frohne,  51  Misc.  578,  100  N.  Y.  Supp.  1016. 

In  a.  suit  on  a  life  insurance  policy  when  the  answer  admits  the  execution 
of  the  policy,  death  of  the  party  whose  life  was  insured,  proof  of  loss, 
etc.,  but  pleads  in  defense  a  violation  of  the  condition,  the  defendant 
has  the  right  to  open  and  close.  Beller  v.  Supreme  Lodge,  K.  of  P.  GU 
Mo.  App.  449.  Likewise  in  an  action  on  a  policy  of  fire  insurance, 
where  the  loss  is  admitted  and  the  sole  question  is  upon  the  claim  of 
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defendant  that  the  fire  was  caused  in  a  certain  manner,  the  defendant 
bears  the  burden  of  proving  that  cause  and  takes  with  it  the  right  to 
open  and  close.  Fireman's  Ins.  Co.  v.  Schwing,  10  Ky.  L.  Rep.  833, 
11  S.  W.  14. 

The  same  rule  prevails  in  a  suit  on  a  judgment,  the  validity  of  which  is 
unquestioned,  when  payment  is  the  defense.  Lofland  v.  McDaniel,  I 
Penn.  (Del.)  416,  41  Atl.  882;  Pinson  v.  Puckett,  35  S.  C.  178,  14  S.  E. 
393. 

And,  under  a  statute  providing  that  the  party  who  would  be  defeated  if 
no  evidence  were  given  must  first  produce  his  evidence  and  argue  the 
case  to  the  jury,  when  the  answer  makes  no  denial  of  the  allegations 
of  the  complaint,  that  advancements  by  plaintiff  of  specific  sums  had 
been  made  for  the  benefit  and  at  the  request  of  defendant,  but  averred 
that  they  were  made  to  a  third  party  and  that  the  defendant  was 
insane,  the  defendant  will  be  entitled  to  open  and  close.  Eea  v.  Bishop, 
41  Neb.  202,  59  N.  W.  555;  Neb.  Code  Civ.  Proc.  §  283. 

In  trespass  to  try  title,  when  the  defendant  admits  the  plaintiff's  right 
to  recover  unless  that  right  is  defeated  by  reason  of  a  defective  ac- 
knowledgment to  plaintiff's  deed,  the  defendant  has  the  right  to  open 
and  close,  where  the  plaintiffs  had  a  deed  which  appeared  to  be 
duly  acknowledged  and  this  made  a  prima  facie  case  for  them.  Atkin- 
son V.  Reed,  —  Tex.  Civ.  App.  — .  49  S.  W.  260. 

Defendant  also  has  this  right  in  an  action  to  recover  for  libel  or  slander, 
if  he  admits  the  act  complained  of,  but  pleads  that  it  was  justified. 
Cox  V.  Strickland,  101  Ga.  482,  28  S.  E.  655;  Palmer  v.  Adams,  137 
Ind.  72,  36  N.  E.  695;  Stith  v.  FuUinwider,  40  Kan.  73,  19  Pac.  314; 
Hall  V.  Elgin  Dairy  Co.  15  Wash.  542,  46  Pac.  1049.  Or  if  the  an- 
swer is  in  mitigation  merely.  McCoy  v.  McCoy,  106  Ind.  492,  7  N.  E. 
188.  Or  if  defendant  also  deny  that  the  publication  was  malicious 
or  that  the  words  were  slanderous  when  it  is  unnecessary  to  prove 
malice  because  the  words  published  were  of  themselves  actionable,  he 
bears  the  burden  of  proving  his  plea  of  justification  and  has  the  right 
to  open  and  conclude.  Louisville  Courier  Journal  Co.  v.  Weaver,  13 
Ky.  L.  Rep.  599,  17  S.  W.  1018.  But  see  §  2,  and  cases  cited,  where  it 
is  said  that  plaintiff  shall  open  and  close  if  he  has  damages  to  prove, 
and,  in  the  same  connection,  Burckhalter  v.  Coward,  16  S.  C.  435, 
where  the  court  says  that  the  rule  seems  to  be  settled  in  the  English 
courts  that  although  the  defendant  admits  the  cause  of  action  and 
justifies,  in  actions  for  personal  injuries,  libel,  and  slander,  the  plain- 
tiff shall  open  and  close  if  he  must  prove  unliquidated  damages. 

A  like  rule  obtains  in  suits  to  recover  for  an  assault  and  battery.     The 

plea  justifying  entitles  the  defendant  to  open  and  close.     Phillips  v. 

Mann,  19  Ky.  L.  Rep.  1705,  44  S.  W.  379;  Strickland  v.  Atlanta  &  W. 

P.  R.  Co.  99  Ga.  124,  24  S.  E.  981;  Seymour  v.  Bailey,  76  Ga.  338. 
A  plea  of  justification  in  a  suit  to  recover  for  malicious  prosecution  and 

arre.st  entitles  the  defendant  to  open  and  conclude.    Henderson  v.  Fran- 
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cis,  75  Ga.  178;  Ocean  S.  S.  Co.  v.  Williams.  69  Ga.  251;  Kigden  v. 
Jordan,  SI  Ga.  0G8,  7  S.  E.  8.57;  Johnson  v.  Bradstrcet  Co.  81  Ga.  425, 
7  S.  E.  807.  But  see  Horn  v.  Simms,  92  Ga.  421,  17  S.  E.  670,  where  it 
was  held  that  the  plea  was  insuflicient  in  justification  and  that  de- 
fendant did  not  have  the  right  to  open  and  conclude.  The  same  rule 
obtains  in  suits  for  damages  for  personal  injuries  when  the  defendant 
pleads  negligence  on  the  part  of  the  plaintiff  contributing  to  his  in- 
jury.    Bush  V.  \yathen,  20  Ky.  K  Rep.  731,  47  S.  W.  599. 

As  to  what  is  a  plea  of  justification,  see  Ocean  S.  S.  Co.  v.  Williams,  69 
Ga.  251;  Central  R.  Co.  r.  Crosby,  74  Ga.  737,  58  Am.  Kep.  403; 
Georgia  R.  Co.  v.  Williams,  74  Ga.  723;  Henderson  v.  Francis,  75  G;i. 
178;   Seymour  v.  Bailey,  76  Ga.  338. 

The  right  of  the  court  where  tliere  are  several  issues  to  sever  the  issues, 
and  give  the  opening  and  closing  to  each  party  accordingly,  was 
recognized  in  Wisconsin  Central  Bank  v.  St.  John,  17  Wis.  157,  and 
Vuyton  V.  Ercnell,  1  Wash.  C.  C.  467,  Fed.  Cas.  No.  17,026. 

The  qncsLion  whether  an  admission  the  effect  of  whicli  is 
claimed  to  shift  the  burden  of  proof  and  the  incident  right  to 
open  and  close  is  sufficient,  in  form  and  substance,  to  accomplish 
what  is  sought  in  making  it,  generally  depends  in  any  given  casp 
upon  the  particular  circumstances  of  that  case. 

In  some  cases  the  admission  is  not  made  in  express  terms  l)\it 
by  implication  or  inference,  from  the  nature  and  character  of  an 
affirmative  plea  or  answer  which  does  not  deny  the  allegations 
of  the  plaintiff's  pleadings,  but  confesses  and  avoids  them.'  But 
where  the  averment  which  is  claimed  to  have  the  effect  of  an  ad- 
mission, though  affirmative  in  form,  is  negative  in  substance,  it 
will  not  operate  to  give  to  the  party  making  it  the  right  to  open 
and  close.* 

iMann  v.  Scott,  32  Ark.  593;   Fairbanks  v.  Irwin,  15  Colo.  366,  25  Pac. 

701;  Williams  v.  Shup,  12  111.  App.  454;  Truesdale  Mfg.  Co.  v.  Hoyle, 

39  111.  App.  532;   Indiana  State  Bd.  of  Agriculture  v.  Gray,  54  Ind. 

91;   Oxtoby  \.  Henley,  112  Iowa,  697,  84  N.  W.  942;  Tipton  v.  Trip- 

lett,  1  Met.   (Ky.)   570;  Gran  v.  Spangenberg,  53  Minn.  42,  54  N.  W. 

933;  Rea  v.  Bishop,  41  Neb.  202,  59  N.  W.  555;  Woodriff  v.  Hunter, 

65  App.  Div.  404,  73  N.  Y.  Supp.  210;  Hoxie  v.  Greene,  37  How.  Pr. 

97;  Chicago  Cottage  Organ  Co.  v.  Biggs,  22  Ohio  C.  C.  392,  12  Ohio  C. 

D.  497:  Norris  v.  Insurance  Co.  of  N.  A.  3  Yeates,  84,  2  Am.  Dee. 

360;  Blackwell  v.  Coleman  County,  — ■  Tex.  Civ.  App.  — ,  60  S.  W.  572; 

Bonnell  >'.  Jacobs,  36  Wis.  59. 
2  Teller  v.  Ferguson,  24  Colo.  432,  51  Pac.  429;   Ryals  v.  Powell,  83  Ga. 

278,  9  S.  E.  613;  Haines  v.  Kent,  11  Ind.  126;   Shulse  v.  McWillianis. 
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104  Ind.  512,  3  N.  E.  243;  Barker  Cedar  Co.  v.  Roberts,  23  Ky.  L. 
Rep.  1345,  65  S.  W.  123;  Chambers  v.  Hunt,  18  K.  J.  L.  339;  Smith 
V.  Frazier,  53  Pa.  226. 

An  allegation  not  essential  to  tlie  party's  recovery  of  the 
amount  claimed  need  not  be  admitted  by  the  other  in  order  to 
entitle  the  latter  to  the  right  to  begin.^  The  fact  that  a  party 
has  alleged  what  he  has  not  the  burden  of  proving  in  order  to  re- 
cover does  not  entitle  him  to  begin.^ 

iBusli  V.  Wathen,  20  Ky.  L.  Rep.  731,  47  S.  AA'.  599;  Steele  v.  Ilinshaw, 
14  lud.  App.  384,  42  N.  E.  1034. 

Thus  where  plaintitts  sued  for  goods  sold  by  them  jointly,  their  allegation 
that  they  were  partners,  tliough  it  is  relevant,  and,  it  may  be,  mate- 
rial, in  ease  plaintiff  has  to  give  evidence,  is  not  essential  to  enable 
them  to  recover  the  amount  claimed;  and  hence,  an  admission  of  the 
sale,  though  coupled  with  a  denial  of  the  partnership,  is  «  suniciciit 
admission  within  the  rule.  Millerd  v.  Thorn,  56  N.  Y.  402,  15  Abb. 
Pr.  N.  S.  371.  See  also  Hurliman  v.  Seckendorf,  9  Misc.  264,  29  N.  Y. 
Supp.  740;  Trenkmann  ^.  Schneider,  23  Misc.  336,  51  N.  Y.  Supp.  232. 

So,  a,  demand  in  the  answer  for  the  production  of  an  instrument,  u,  copy  of 
which  is  annexed  to  the  complaint,  coupled  with  an  admission  of  the 
genuineness  of  the  original,  does  not  change  the  rule,  ilurray  \ .  New 
York  L.  Ins.  Co.  85  N.  Y.  236,  9  Abb.  N.  C.  309,  reversing  19  Huii, 
350.  Nor  does  defendant's  denial  of  an  allegation  not  essential  to  re- 
covery, but  relevant  only  as  anticipating  and  avoiding  an  expected 
defense.     List  v.  Kortepeter,  26  Ind.  27. 

But  compare  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3  Bosw.  200,  where  it 
was  held  that  an  allegation  of  malice  in  the  publication  of  an  article 
apparently  privileged  was  one  which  plaintiff  had  a  right  to  prove, 
and  had  therefore  a  right  to  begin  for  the  purpose  of  proving. 

2  Millerd  v.  Thorn.  50  N.  Y.  402,  15  Abb.  Pr.  N.  S.  371. 

Claflin  V.  Baere,  28  Hun,  204,  where  the  allegation  was  defendant's  alle- 
gation, in  form  as  a  separate  defense,  that  the  goods  were  sold  on  a 
credit  which  had  not  expired,  for  this  was  in  legal  effect  only  a  denial 
of  part  of  plaintiff's  case. 

h.  Necessity  of  admilUng  quantum  of  damages. — -Whenever 
the  damages  claimed  by  the  plaintiff  are  ascertainable  by  com- 
putation, an  admission  of  the  cause  of  action  by  the  defendant, 
coupled  with  an  aifirmative  defense  thereto,  will  suffice  to  give 
him  the  right  to  open  and  close.* 

But,  in  actions  for  unliquidated  damages,  the  defendant  must 
not  only  admit  the  cause  of  action,  but  also  the  amount  of  the 
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damages,  in  order  to  obtain  the  right  to  open  or  close ;  otherwise- 
the  right  is  with  the  plaintiff.^  And  plaintiff  is  entitled  to  open 
and  close  if  he  has  but  to  prove  the  amount  of  attorneys'  fees 
to  which  he  is  entitled.* 

1  Huntington  v.  Conkey,  33  Barb.  218;  Brennan  v.  Security  L.  Ins.  & 
Annuity  Co.  4  Daly,  296;  Lake  Ontario  Nat.  Bank  v.  Judson,  122  N. 
Y.  278,  25  N.  E.  367. 

The  reason  is  that  it  is  a  deduction  of  law,  and  not  a  question  of  fact;  but 
the  facts  on  which  the  right  to  interest  depend  are  matter  for  evi- 
dence. 

SMereer  v.  Whall,  5  Q.  B.  447,  14  L.  J.  Q.  B.  N.  S.  267,  9  Jur.  576; 
Morris  v.  Lotan,  1  Moody  &  R.  233;  Wood  v.  Pringle,  1  Moody  &  E. 
277;  Foley  v.  Tabor,  2  Fost.  &  F.  663;  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Taylor,  57  Ark.  136,  20  S.  W.  1083;  Brunswick  &  W.  R.  Co.  v. 
Wiggins,  113  Ga.  842,  61  L.R.A.  513,  39  S.  E.  557;  Sawyer  v.  Hopkins,. 
22  Me.  276;  Johnson  v.  Josephs,  75  Me.  544;  Elder  v.  Oliver,  30  Mo. 
App.  575;  Fry  v.  Bennett,  28  N.  Y.  324,  affirming  3  Bosw.  200;  Par- 
rish  V.  Sun  Printing  &  Pub.  Asso.  6  App.  Div.  585,  39  N.  Y.  Supp. 
540;  Huntington  v.  Conkey,  33  Barb.  218;  Tallmadge  v.  Press  Pub. 
Co.  39  N.  Y.  S.  R.  29,  14  N.  Y.  Supp.  331;  Littlejohn  v.  Greeley,  l:l 
Abb.  Pr.  41;  Hecker  v.  Ilopkins,  16  Abb.  Pr.  301,  note;  Cunningham 
V.  Gallagher,  61  Wis.  170,  20  N.  W.  925;  Wausau  Boom  Co.  v.  Dun- 
bar, 75  Wis.  133,  43  N.  W.  739. 

But  see  Chicago,  B.  &  Q.  R.  Co.  v.  Bi^an,  90  111.  126;  Louisville  &  N.  R.  Co. 
V.  Brown,  13  Bush,  475;  Cheesman  v.  Hart,  42  Fed.  98,  16  Mor.  Min. 
Rep.  263. 

sStarnes  v.  Schofield,  5  Ind.  App.  4,  31  N.  E.  480. 

c.  Necessity  of  incorporating  in  pleadings. — The  question; 
whether  the  admission  which  will  transfer  to  defendant  the  right 
to  open  and  close  must  be  found  and  determined  by  an  inspection 
of  the  pleadings,  or  whether  it  may  be  in  any  other  way  made 
upon  the  record,  or  whether  it  may  be  made  in  any  other  manner,, 
either  before  or  at  the  trial,  has  been  the  subject  of  much  dis- 
cussion in  the  courts.  In  the  absence  of  statute  or  court  rules, 
which  in  many  states  govern  the  matter,  the  weight  of  authority 
would  seem  to  be  in  favor  of  the  doctrine  that  the  right  to  open 
and  close  must  be  determined  at  the  commencement  of  the  trial, 
and  from  an  inspection  of  the  pleadings  only;  and  that  matter 
aliunde  the  pleadings  will  not  be  considered  in  arriving  at  such 
a  determination.* 

IDorough  V.  Jolinson,  108  Ga.  812,  34  S.  E.  108:  Goodrich  v.  Friedersdorff,. 
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27  Ind.  308:    Woodruff  v.  Hensley,  20  Ind.  App.  592,  (iO  N.  E.  312 
Kentucky  Wagon  Mfg.  Co.  v.  Louisville,  97  Ky.  548,  31  S.  W.  330 
Lake  Ontario  Nat.  Bank  v.  Judson,   ]22  N.  Y.   278,  25   N.  E.   367 
Kobbe  V.  Price,  14  Hun,  55 ;  Woodriff  v.  Hunter,  65  App.  Div.  404,  73 
N.  Y.  Supp.  210;  Trenkman  v.  Scbueider,  23  Misc.  336,  51  N.  Y.  Supp. 
232;   Hollander  v.  Farber,  52  Misc.  507,  102  N.  Y.  Supp.  500;   Clark- 
son  V.  Meyer,  39  N.  Y.  S.  E.  188,  14  N.  Y.  Supp.  144;   Richards  v. 
Nixon,  20  Pa.  19;  Brown  v.  Kirkpatrick,  5  S.  C.  267;  Eurckhalter  v. 
Coward,  16  S.  C.  435;  McConnell  v.  Kitchens,  20  S.  C.  430,  47  Am.  Rep. 
845;    Dahhnan  v.   Hammel,  45   Wis.   466.      But  see   Katz  v.   Kuhn,   9 
Daly,  160 ;  and  Plenty  v.  Rendle,  43  Hun,  568. 

d.  Admissions  offered  at  the  trial. — Defendant  has  the  riglit 
t(_)  begin,  if  by  leave  of  court  he  withdraws  or  strikes  out  all  de- 
nial from  his  pleading,'  or  if  he  makes  an  unqualified,*  oral,'  or 
written  admission,*  conceding  alP  that  the  plaintiff  would  need 
to  prove  to  entitle  him  to  recover  the  amount  claimed.  In  New 
^'ork  the  answer  must  be  amended.®  Attorney  or  counsel  has 
implied  authority  to  make  such  admission.''  But  it  is  not  enough 
to  admit'  that  plaintiff  has  a  prima  facie  case,  supposing  that 
defendant  should  fail  to  establish  his  affirmative  defense.  The 
admission  must  be  of  the  facts.^ 

1. Jackson  v.  Delaplaine,  6  Houst.  358;  Harvey  v.  EUithorpe,  26  111.  418; 
McCloskey  v.  Davis,  8  Ind.  App.  190,  35  N.  E.  187. 

2  An  admission  coupled  with  a  contingency  is  not  enough.    Camp  v.  Brown, 

48  Ind.  575.  In  this  ease  the  action  was  on  a  note  including  reasonable 
attorney's  fee,  and  an  admission  that  a.  specified  sum  would  be  rea- 
sonable, if  plaintiff  should  be  found  entitled  to  recover  the  whole 
amount  of  tlie  note,  was  held  insufficient  to  entitle  defendant  to  be- 
gin.    See  also  Smith  v.  Wellborn,  75  Ga.  799. 

3  T<>  the  contrary  was   .Johnson  v.   Wideman,  Dud.  L.   325,  where  it  was 

held  that  the  admission  must  be  of  record,  before  trial.  To  the  same 
effect  was  Gray  v.  Cottrell.  1  Hill,  L.  38 ;  Ramsey  v.  Thomas,  14  Tex. 
Civ.  App.  431,  33  S.  W.  259. 

4  Campbell  v.  Roberts,  66  Ga.  733;  Aurora  v.  Cobb,  21  Ind.  492,  509;  Katz 

v.  Kuhn,  9  Daly,  100;  Clements  v.  McCain,  —  Tex.  Civ.  App.  — ,  49  S. 
W.  122. 

SBertrand  v.  Taylor,  32  Ark.  470,  476;  Burroughs  v.  Hunt,  13  Ind.  178, 
180;  Clarkson  v.  Meyer,  39  N.  Y.  S.  R.  188,  14  N.  Y.  Supp.  144;  Sand- 
ers v.  Bridges,  67  Tex.  93,  2  S.  W.  603.  But  the  right  is  denied  him 
if  he  docs  not  admit  all.  Western  &  A.  R.  Co.  v.  Brown,  102  Ga.  13, 
29  S.  E.  130. 

'Lake  Ontario  Xat.  Bank  v.  Judson,  122  N.  V.  27S,  25  N.  E.  367. 
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7  See  Oliver  v.  Eomictt,  05  X.  Y.  559;   Oscanyan   v.  Winchester  P.epeatiTi;; 

Arms  Co.  :03  U.  S.  26],  26  L.  ed.  539.  And  compare  p.  41  of  tliis 
brief,  subd.  34,  note  2,  with  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y. 
•i02,  34  Am.  Kep.  550. 

8  Wigglesworth  v.  Atkins,  5   Gush.  212.     Tlie  rule  of  court  referred  to  in 

this  last  ease  is  to  be  found  in  8  Cush.  603,  note. 

sit  is  not  enough  that  plaintiff  has  obtained  an  auditor's  report  in  his 
favor,  for  he  may  or  may  not  use  it.  Snow  v.  Batchelder,  8  Cush.  513. 
Nor,  if  he  does  use  it,  does  it  change  the  right  to  begin  if  its  con- 
clusion is  impugned  by  defendant.  Chesley  v.  Chesley,  37  N.  H.  229. 
It  is  said  in  Sanders  v.  .Johnson,  6  Blackf.  50,  36  Am.  Dec.  564,  that 
if  plaintiff  has  been  compelled  to  keep  his  witnesses  in  attendance 
till  after  commencing  to  swear  the  jury,  it  is  unreasonable  to  deprive 
him  of  the  privilege  of  opening. 

In  an  attachment  of  real  propertj',  when  upon  the  announcement  ready  for 
trial,  the  defendant  admits  the  plaintiff's  cause  of  action  in  full  and 
only  denies  that  the  property  levied  upon  was  subject  to  forced  sale, 
claiming  it  as  his  homestead,  although  the  complaint  alleges  that  the 
defendant  was  about  to  transfer  his  property  to  defraud  his  cred- 
itors, the  defendant  need  not  also  admit  these  allegations  in  order  to 
be  entitled  to  open  and  conclude.  Milbum  Wagon  Co.  v.  Kennedy, 
75  Tex.  212,  13  S.  W.  28.  For  other  instances,  see  Dodd  v.  Norman, 
99  Ga.  319,  25  S.  E.  650;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Fleetwood, 
90  Ga.  23,  15  S.  E.  778;  Conselyea  v.  Swift,  103  N.  Y.  604,  9  N.  E. 
489 ;  Munn  v.  Martin,  —  Te.x.  App.  — ,  15  S.  W.  195. 

The  plaintiff  has  the  right  to  reply  although  the  defendant  did  not  call 
any  witness,,  when  the  defendant  put  in  evidence  certain  documents 
during  the  cross-examination  of  plaintiff's  witness.  Quintal  v.  Chal- 
mers, 12  Manitoba,  231. 

Although  no  issue  is  raised  on  a  denial,  the  defendant  will  not  be  given 
the  opening  and  closing  unless  the  denial  is  disclaimed  (Boehm  v.  Lies, 
46  N.  Y.  S.  R.  26,  18  N.  Y.  Supp.  577),  nor  will  he  be  given  the  right 
when  the  plaintiff  has  the  burden,  although  he  has  the  burden  on  cer- 
tain issues   (Rials  v.  Powell,  83  Ga.  278,  9  S.  E.  613). 

There  seems  to  be  some  little  difference  in  opinion  between  the  courts  of 
various  states  concerning  the  time  at  which  the  admissions  must  be 
made  in  order  that  the  defendant  may  be  entitled  to  open  and  con- 
elude  the  argument. 

In  Georgia  the  court  has  declared  that  it  is  necessary  for  the  admission 
to  be  made  before  the  plaintiff  offers  any  evidence,  and  an  admission 
after  the  plaintiff  has  made  out  a  prima  facie  case  comes  too  late. 
Cook  V.  Coffey,  103  Ga.  384,  30  S.  E.  27;  Abel  v,  Jarratt,  100  Ga. 
732,  28  S.  E.  543;  Messengale  v.  Pounds,  100  Ga.  770,  28  S.  E.  510. 

In  Indiana  the  admission  must  be  made  by  the  pleadings  before  the  trial 
commences,     lloyd  v.  Smith,  15  Ind.  App.  324,  43  X.  E.  1056. 
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In  some  of  the  states,  however,  it  is  said  tliat  tlie  court  may  permit  the 
defendant  to  open  and  close  whenever  during  tlie  trial  he  assumes  tlio 
affii-mative.  Goetz  v.  Sona,  05  111.  App.  78;  Gardner  v.  Meeker,  16!) 
111.  40,  48  N.  E.  307,  affirming  69  111.  App.  422. 

A  party  who  has  admitted  a  fact  on  the  trial  and  therehy  obtained  the 
right  to  open  and  close  may  not  thereafter  controvert  the  fact  ad- 
mitted.    Smith  V.  Wellborn,  75  Ga.  799. 

In  Iowa,  the  admission  made  after  the  opening  argument  and  for  the  pur- 
pose of  obtaining  the  right  to  close  came  too  late.  Fred  Miller  Brew- 
ing Co.  V.  De  France,  90  Iowa,  395,  57  N.  W.  959.  And  in  Abel  v. 
Jarratt,  100  Ga.  732,  28  S.  E.  453,  it  was  held  that  an  admission  after 
the  introduction  of  any  evidence  was  too  late;  but  in  Names  v.  Dwell- 
ing House  Ins.  Co.  95  Iowa,  642,  64  N^.  W.  628,  defendant  was 
permitted  to  open  and  close  the  argument  by  admitting  plaintiff's  case 
at  the  conclusion  of  the  evidence. 

e.  Several  defendants  and  admissions  not  made  hy  all. — 
Where  there  are  several  defendants  and  some  of  them,  expressly 
or  impliedly,  admit  the  plaintiff's  case,  but  one  or  more  of  them 
deny  some  portion  of  the  case,  the  plaintiff  is  entitled  to  open 
and  close  as  against  all  the  defendants.^ 

1  King  v.  King,  37  Ga.  205 ;  Kirkpatrick  v.  Armstrong,  79  Ind.  384 ;  Clod- 
fcltcr  V.  Hulett,  92  Ind.  426;  Lieb  v.  Craddock,  87  Ky.  525,  9  S.  W. 
838;  Simons  v.  Pearson,  22  Ky.  L.  Rep.  1707,  61  S.  W.  259;  Boatmen's. 
Sav.  Inst.  V.  Forbea,  52  Mo.  201. 

/.  Defendant's  failure  to  introduce  evidence. — In  England 
and  in  some  of  the  states  the  rule  provides  that  where  defendant 
introduces  no  evidence,  that  fact  will  operate  to  give  him  the 
riglit  to  open  and  close.*  None  of  the  cases  gives,  in  terms, 
a  reason  for  this;  but  it  would  seem  that  it  must  be  upon 
the  principle  that,  by  not  offering  evidence,  the  defendant  virt- 
ually admits  the  plaintiff's  case. 

1  Dover  v.  Maestacr,  5  Esp.  92 ;  Harvey  v.  Mitchell,  2  itoody  &  E.  366 ; 
Moore  v.  Carey,  116  Ga.  28,  42  S.  E.  258;  Brown  v.  Southern  R.  Co. 
140  N.  C.  154,  52  S.  E.  198.  But  see  De  Maria  v.  Cramer,  70  N.  J.  L. 
682,  58  AtL  341.  ' 
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g.  Time  for  niahing  admission  or  request  to  open  and  close. 
■ — In  order  to  entitle  defendant  to  the  opening  and  conclusion  of 
the  argument  by  virtue  of  an  admission  that  plaintiff  has  a  prima 
facie  right  to  recover,  defendant  must,  before  the  introduction 
■of  any  evidence,  admit  facts  authorizing,  without  further  proof, 
;i  verdict  in  plaintiff's  favor.  It  is  too  late,  after  plaintiff  has 
made  out  a  prima  facie  case,  for  defendant  to  make  any  admis- 
sion which  will  deprive  plaintiff  of  the  right  to  open  and  con- 
clude.* Even  if  an  answer  to  a  petition  admits  sufficient  facts  to 
entitle  plaintiff  prima  facie  to  a  recovery,  it  is  not  erroneous  to 
refuse  to  allow  defendant  to  open  and  conclude  the  argument, 
when  no  request  to  do  so  is  presented  imtil  after  the  testimony 
•on  both  sides  has  been  closed.^  And  an  offer  that,  if  plaintiff' 
should  recover  judgment  on  the  note  in  suit,  he  should  be  entitled 
to  recover  the  amount  of  the  attorneys'  fees  demanded  in  the 
■complaint,  comes  too  late,  when  not  made  until  the  trial  has  com- 
menced, to  operate  to  change  the  burden  of  proof  so  as  to  deprive 
plaintiff  of  the  right  to  open  and  close.' 

a  Abel  V.  Jarratt,  100  Ga.  732,  28  S.  E.  453,  citing  McKibbon  v.  Folds,  3S 
Ga.  235,  and  distinguishing  McCalla  v.  American  Freehold  Land 
Mortg.  Co.  90  Ga.  113,  15  S.  E.  687;  Massengale  v.  Pounds,  100  Ga. 
770,  28  S.  E.  510;  Cook  v.  Coffey,  103  Ga.  384,  30  G.  E.  27;  Central 
K.  Co.  V.  Morgan,  110  Ga.  168,  35  S.  E.  345. 

8  Southern  R.  Co.  v.  Gresham,  114  Ga.  183,  39  S.  E.  883. 

3  Boyd  V.  Smith,   15  Ind.  App.  324,  43  N.  E.  1050. 

Ih.  Effect  of  reply  to  restore  rigid  to  plaintiff. — Where  defend- 
ant would  be  entitled  to  begin  under  the  foregoing  rules,  yet 
nevertheless  if  the  plaintiff,  by  a  reply  admitting  and  avoiding- 
■defendant's  allegation  of  new  matter,  or  by  an  unqualified  oral 
iidmission  at  the  trial,  concedes  all  that  defendant  would  have  to 
prove  in  order  to  entitle  himself  to  a  verdict,  or  to  a  reduction 
'of  plaintiff's  recovery  to  the  full  extent  which  defendant  has 
claimed,  then  plaintiff  has  the  right  to  begin.* 

1  Cripps  V.  Wells,  Car.  &  M.  489 ;  Mann.  v.  Scott,  32  Ark.  593 ;  Edwards 
V.  Hushing,  31  111.  App.  223;  French  v.  Howard,  10  Ind.  339;  Kent  v. 
White,  27  Ind.  390;  McCloskey  v.  Da^^s,  8  Ind.  App.  190,  35  N.  E.  187; 
Judah  V.  Vincennes  University,  23  Ind.  272;  Viele  v.  Germania  Ins. 
Co.  26  Iowa,  9,  00  Am.  Dec.  83;  Wright  v.  Korthwestern  Slut.  L.  Ins. 
€o.  91  Ky.  208.  I.l  S.  W.  '142:  Stejjp  v.  Hatcher,  23  Kv.  L.  Rep.  2441, 
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67  S.  W.  819;  Eobinaon  v.  Hitchcock,  8  Met.  64;  Thornton  v.  West 
Feliciana  E.  Co.  29  Miss.  143;  Thurston  v.  Kennett,  22  N.  H.  151;  Love 
V.  Diekerson,  85  N.  C.  5;  Richards  v.  Nixon,  20  Pa.  19;  Brown  v. 
Kirkpatrick,  5  S.  C.  267. 

But  see  Boweii  v.  Spears,  20  Ind.  146;  Brewer  v.  Nellis,  16  Ind.  App.  183, 
44  Jv,  E.  9.39. 

But  tlie  plaintiff  may  not  change  after  tlie  evidence  is  in  when  the  defend- 
ant has  had  the  initiative  until  that  time.  St.  Louis  &  S.  F.  R.  Co. 
V.  Thomason,  59  Ark.   140,  26  S.   W.  598. 

For  an  extended  treatment  of  the  question  of  the  effect  of  admissions  on 
the  right  to  open  and  close,  with  a  review  of  all  the  authorities,  see 
note  in  61  L.R.A.  513. 

3.  Refusal  of  the  right,  error. 

An  exception  lies  to  the  refusal  of  the  right  to  begin.* 

ITobin  V.  Jenkins,  29  Ark.  151;  James  v.  Kiser,  65  Ga.  515;  Chapman  v. 
"  Atlanta  &  W.  P.  R.  Co.  74  Ga.  547;  Phelps  v.  Thurman,  74  Ga.  837; 
Colwell  v.  Browei-,  75  111.  516;  Chicago,  B.  k  Q.  R.  Co.  v.  Bryan,  90  111. 
126,  134;  Shank  v.  Fleming,  9  Ind.  189;  Judah  v.  Vincennes  Univer- 
sity, 23  Ind.  272,  284;  Boyd  v.  Smith,  15  Ind.  App.  324,  43  X.  E.  1056; 
Denny  v.  Booker,  2  Bibb,  427;  Wright  v.  Northwestern  Mut.  L.  Ins. 
Co.  91  Ky.  208,  15  S.  W.  242;  Royal  Ins.  Co.  v.  Schwing,  10  Ky.  L. 
Rep.  380,  9  S.  W.  242;  Crabtree  v.  Atchison,  13  Ky.  L.  Rep.  321; 
Johnson  v.  Josephs,  75  Me.  544 ;  Porter  v.  Still,  63  Miss.  357 ;  Millerd 
V.  Thorn,  56  N.  Y.  402,  15  Abb.  Pr.  N.  S.  371;  Opper  v.  Caillon,  9  N. 
Y.  Week.  Dig.  39,  9  Daly,  157;  Murray  v.  New  York  L.  Ins.  Co.  9 
Abb.  N.  C.  309,  85  N.  Y.  236,  reversing  19  Hun,  350;  Conselyea  v. 
Swift,  103  N.  Y.  604,  9  N.  E.  489;  Parrish  v.  Sun  Printing  &  Pub. 
Asso.  6  App.  Div.  585,  39  N.  Y.  Supp.  540;  Hudson  >-.  Wetherington, 
79  N.  C.  3;  Stronacli  v.  Bledsoe,  85  N.  C.  473;  Ramsey  v.  Thomas,  14 
Te.K.  Civ.  App.  431,  38  S.  W.  259;  Hillboldt  v.  Waugh,  —  Tex.  Civ. 
App.  — ,  47  S.  W.  829.  And  see  22  iloak,  Eng.  Rep.  739.  Contra,  Day 
V.  Woodworth,  13  How.  303,  14  L.  ed.  181;  Hall  v.  Weare,  92  U.  S. 
728,  23  L.  ed.  500;  Goodpaster  v.  Voris,  8  Iowa,  334,  74  Am.  Dee.  31:!. 

It  is  not  essential  to  the  maintenance  of  error  in  a  ruling  as  to  the  riglit  bi 
open  and  conclude  that  the  party  denied  the  privilege  by  a  ruling  after 
the  jury  was  sworn  should  offer  to  introduce  his  witness  or  open  and 
conclude  the  case.  Fireman's  Ins.  Co.  v.  Schwing,  10  Kv.  L.  Rep.  883. 
11  S.  W.  14. 

However,  a  judgment  may  not  be  reversed  for  tlie  mere  granting  of  the 
privilege  to  open  and  close,  when  it  does  not  appear  from  the  record 
that  the  privilege  was  exercised,  and  it  will  not  be  assumed,  for  the 
purpose  of  impugning  the  judgment,  that  the  party  awarded  the  riglit 
opened  and  concluded  the  argument.  St.  Louis,  A.  &  T.  R.  Co.  v. 
Orenbauni,  4  Tex.  App.  Civ.  Cas.  (Willson)  182.  16  S.  W.  936. 
Abbott,  Civ.  Jur.  T.— 10. 
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While  it  is  undoubtedly  the  rule  in  most  jurisdictions  that  an  error  in 
awarding  the  right  to  open  and  close  will  work  a  reversal  of  the  case 
if  complained  of  upon  appeal,  nevertheless  in  some  jurisdictions  such 
is  not  the  rule.  And  when  the  order  of  trial  is  fixed  by  statute  with 
the  proviso  that  such  shall  be  the  order  unless  the  court  for  special 
reasons  otherwise  directs  (See  statutes  cited  under  §  1,  supra),  it 
has  been  held  that  the  right  to  open  and  close  rests  in  the  sound 
judicial  discretion  of  the  trial  court.  Aultman  v.  Falkum,  47  Minn. 
414,  50  N.  W.  471. 

Judge  Thompson,  although  admitting  that  the  rule  in  Missouri  is  contrary 
to  that  in  most  jurisdictions,  maintains  that  the  right  to  open  and 
close  rests  in  the  sound  discretion  of  the  court  and  that  an  error 
committed  in  that  regard  will  not  be  sufficient  to  reverse  a  cause  un- 
less it  is  plainly  ina.de  to  appear  that  injury  has  resulted  therefrom. 
Elder  v.  Oliver,  30  Mo.  .App.  575.  To  the  same  effect,  see  Watkins 
V.  Atwell,  —  Tex.  Civ.  App.  — ,  45  S.  W.  404;  Parker  v.  Kelly,  61  Wis. 
552,  21  N.  W.  539. 

And  in  other  jurisdictions  also  it  is  said  that  an  erroneous  permission  to 
open  and  close  will  not  be  ground  for  reversal  unless  it  plainly  appear* 
that  injury  resulted.  Moore  v.  Brown,  81  Ga.  10,  6  S.  E.  833 ;  Seller 
V.  Economic  L.  Asso.  105  Iowa,  87,  43  L.R.A.  537,  74  N.  W.  941 ; 
Stith  V.  FuUinwider,  40  Kan.  73,  19  Pac.  314. 

In  other  cases  it  is  maintained  that  a  judgment  will  not  be  reversed  be- 
cause of  error  in  awarding  the  right  ix)  open  and  close,  unless  it  1» 
shown  that  the  court  abused  its  discretion.  Carpenter  \.  First  Nat. 
Bank,  119  111.  352,  10  N.  E.  18;  Goetz  v.  Sona,  65  111.  App.  78;  Perry 
v.  Archard,  1  Ind.  Terr.  487,  42  S.  W.  421;  Fred  Miller  Brewing  Co. 
V.  De  France,  90  Iowa,  395,  57  N.  W.  959;  White  v.  Adams,  77  Iowa, 
295,  42  N.  W.  199 ;  Coombs  Commission  Co.  v.  Block,  130  Mo.  668,  32 
S.  W.  1139;  Meredith  v.  Wilkinson,  31  Mo.  App.  1;  Henry  Gaus  & 
Sons  Mfg.  Co.  V.  Magee,  L.  &  La.  B.  Mfg.  Co.  42  Mo.  App.  307;  More- 
head  Bkg.  Co.  V.  Walker,  121  N.  C.  115,  28  S.  E.  253. 

In  yet  other  jurisdictions  the  award  of  the  opening  and  closing  is  looked 
upon  merely  as  a  matter  of  practice  and  is  not  reviewable  on  appeal. 
Twaddell  v.  Chester  City  Traction  Co.  6  Del.  Co.  Rep.  399;  Overby 
V.  Gordon,  13  App.  D.  C.  392;  Shober  v.  Wheeler,  113  N.  C.  370,  1» 
S.  E.  328;  Blume  v.  Hartman,  135  Pa.  32,  8  Atl.  219. 

Error  of  refusal  is  not  cured  by  allowing  the  claimant  the  closing  ad- 
dress. Penhryn  Slate  Co.  v.  Meyer,  8  Daly,  61.  But  the  erroneous 
ruling  may  be  corrected  when  discovered  after  all  the  evidence  haa 
been  introduced  and  the  party  having  the  burden  of  proof  be  allowed 
the  opening  and  conclusion  of  the  argument.  McCalla  v.  American 
Freehold  Land  Mortg.  Co.  90  Ga.  113,  15  S.  E.  687. 

4.  Duty  to  begin. 

The  party  who  has  the  right  to  begin  may  be  required  to  do 
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SO ;  and,  if  he  refuse,  the  other  party  may  rest  on  the  admission 
which  gave  the  right  to  begin,  and  take  a  verdict  accordingly.* 

1  Osborne  v.  Kline,  18  Neb.  344,  25  N.  W.  360. 

5,  Waiver  of  the  opening  and  closing. 

The  right  to  open  and  close  may  be  waived  by  the  party  en- 
titled to  it,  and  such  waiver  will  be  implied  from  conduct  in- 
consistent with  the  assertion  of  the  right.* 

1  Tl)e  party  entitled  to  open  and  close  has  been  held  to  have  waived  the 
right  by  acquiescing  in  a  ruling  of  the  court  permitting  the  other 
party  to  open  and  conclude.  Frey  v.  Mathias,  18  Ky.  L.  Eep.  913,  38 
S.  W.  871;  Sherman  v.  Hale,  76  Iowa,  383,  41  N.  W.  48.  Or  by  not 
claiming  the  affirmative  at  the  proper  time.  Crawford  v.  Tyng,  7 
Misc.  239,  27  N.  Y.  Supp.  424.  Or  by  permitting  the  other  party 
without  objection  to  assume  the  right  in  the  absence  of  a  ruling  by 
the  court.  Burgess  v.  Burgess,  44  Neb.  16,  62  N.  W.  242;  Dallas  & 
G.  R.  Co.  V.  Chenault,  4  Tex.  App.  Civ.  Cas.  (Willson)  171,  16  S.  W. 
173. 

What  amounts  to  a  waiver  of  right.  See  Goodwin  v.  Hirsh,  5  Jones  &  S. 
503;  Merrill  v.  Calcagnimo,  8  N.  Y.  Week.  Dig.  487;  De  Graff  v.  C'ar- 
michael,  13  Hun,  129;  Eansone  v.  Christian,  56  Ga.  351;  Wheatley 
V.  Phelps,  3  Dana,  302;  Bowen  v.  Spears,  20  Ind.  146. 

An  exception  to  a  ruling  awarding  the  right  to  open  and  close  will  not  be 
deemed  to  have  been  waived  by  the  party  denied  the  right  asking  an 
instruction  that  the  burden  of  proof  is  on  the  other  party.  Fireman's 
Ins.  Co.  V.  Schwing,  10  Ky.  L.  Eep.  883,  11  S.  W.  14. 


VI.— THE  OPENING. 

1.  Limits  of  plaintiff's  opening. 

a.  In  general. 

b.  Rehearsing  evidence. 

c.  Irrelevant  and  impertinent  matters. 

d.  Stating  the   law. 
c.  Exception. 

2.  Reading  the  pleadings. 

3.  Motion  to  dismiss,  or  for  verdict,  on  the  opening. 

4.  Defendant's  opening. 

1.  Limits  of  plaintiff's  opening. 

a.  In  general — The  object  of  an  opening  is  to  state  brieily  the 
nature  of  the  action,  the  substance  of  the  pleadings,  the  points 
in  issue,  the  facts,  and  the  substance  of  the  evidence  counsel  is 
about  to  introduce.' 

Plaintiff's  counsel  in  opening  may  also  state  the  nature  of  the 
defense,  if  it  appears  upon  the  record,*  and  the  manner  in 
which  lie  proposes  to  disprove  it,'  though  statement  of  anticipat- 
ed defense  is  improper.* 

1  Kiev  ^.  Vfealy,  127  X.  Y.  53.5,  28  N.  E.  .593. 

Facts  in  the  history  of  the  case  showing  how  it  came  to  be  before  the  jury 
for  trial  may  he  referred  to;  as,  a  statement  that  the  case  was  biniight 
from  another  connty  on  u,  cliange  of  venue,  without  stating  the  ground 
of  the  change.  Vawter  v.  Hultz,  112  Jlo.  633,  20  S.  W.  CS9.  And 
while  it  is  not  proper  to  state  the  course  and  result  of  a  former  trial, 
a  mere  statement  that  an  appeal  from  a  former  trial  was  taken  by 
defendant  will  not  demand  a  reversal.  Elliott  v.  Luengene,  20  Misc. 
18,  44  N.  ■^■.  Supp.  I'Ti.  See  also  Smith  v.  Xippert,  79  Wis.  135,  48 
N.  W.  2.-)3. 

If  a  matter  stated  he  pertinent  to  an  issue,  the  court  cannot  exclude  it; 
nor  can  its  action  be  questioned  because  counsel  subsequently  fail  to 
support  the  statement  by  offer  of  proof.  So  held  as  to  a  reference 
to  u  defense  subsequently  abandoned.  Hall  x.  Needles,  1  Ind.  Terr. 
14G,  .-is  S.  W.  671. 

2A>rault  V.  Chamberlain,  33  Barb.  229;  Mulligan  v.  Smith,  32  Colo.  404, 
76  Pac.  1063. 

3  1  Burrill,  Pr.  234. 
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4  The  'English  practice  of  anticipating  the  defense  does  not  prevail  witli 
VIS.  Kansas  City  Southern  R.  Co.  v.  Murphy,  74  Ark.  250,  85  S.  W. 
428;  Mulligan  v.  Smith,  32  Colo.  404,  70  Pac.  100.3;  Ayrault  v.  Cham- 
berlain, 33  Barb.  229.  See  also  Elwell  v.  Chamberlin,  31  N.  Y.  Oil, 
014,  citing  with  approval  the  Ayrault -Chamberlain  Case;  Hudson  v. 
Roos,  70  Jlich,  173,  42  X.  W.  1099.  And  see  Baker  v.  State,  09  Wis. 
32,  33  S.  W.  52,  excluding  statement  in  opening  by  prosecution  in  bas- 
tardy case,  that  defendant  would  introdi.  ^  testimony  touching  the 
character  of  prosecutri.Y,  and  as  to  what  he  tried  to  prove  on  a  former 
trial. 

h.  Efllieai'sing  evidence. — Counsel  has  not  a  riijlit  tn  state  in- 
tended evidence  in  detail/  nor  to  read  docuiuciits  he  proposes  to 
offer,  so  as  to  get  matter  before  the  jury  without  opportunity 
for  the  court  to  decide  on  its  admissibility.^  But  he  may  state 
the  material  facts  he  relies  on,*  and  in  so  doing  may  refer  to 
documents  to  refresh  his  memory;  or  use  a  map  or  diagram  to 
explain  those  facts.* 

iZueker  v.  Karpeles,  88  Mieh.  413,  50  N.  W.  373. 

8  Scripps  V.  Reilly,  35  Mich.  371,  24  Am.  Rep.  575;  MeFadden  v.  Morning 
Journal  Asso.  28  App.  Div.  508,  51  N.  Y.  Supp.  275. 

SGiffen  v.  Lewiston,  6  Idaho,  231,  55  Pae.  545;  Kley  v.  Healy,  ]27  N.  Y. 
555,  28  N.  E.  593.  As,  the  earning  capacity  of  plaintiff  before  and 
since  the  injury  for  which  damages  are  sought.  McKormick  v.  West 
Bay  City,  110  Mich.  2fio,  08  N.  W.  148. 

The  opening  in  fact  amounting  to  little  more  than  an  offer  to  prove  certain 
facts;  and  he  is  not  restricted  to  a  statement  of  such  facts  as  would 
be  admissible  under  the  striet  rules  governing  the  admission  of  testi- 
mony. Campbell  v.  Kalamazoo.  SO  Mich.  055,  45  N.  W.  052  (refusing 
to  reverse  because  counsel  stated  facts  not  competent  to  be  proved). 

«Battisliill  V.  Humphreys,  04  Mich.  494,  31  N.  VV.  894  (reversing  judg- 
ment for  error  in  refusing  to  allow  counsel  for  defendant  to  so  us» 
a  diagram).  But  Hill  v.  Watkins  Water  &  Sewer  Comrs.  77  Hun, 
491,  28  N.  Y.  Supp,  805,  holds  it  discretionarj'  witli  the  court  to  allow 
counsel  to  so  use  a  m.ap  not  then  proved  or  put  in  evidence. 


c.  Irrelevant  and  impertinent  matters. — Counsel  has  not  a 
right  to  state  matters  outside  of  the  issues,  or  matters  calculated 
to  prejudice  the  jury  or  arouse  their  sympathy.' 


iHennies  v.  Vogel,  87  111.  242;  McKormick  v.  West  Bay  City,  110  Mieh, 
205,  08  N.  W.  148. 

But  only  bad  faith  or  a  gross  misconception  of  what  is  admissibte,  re- 
sulting in  bringing  to  the  attention  of  the  jury  matters  wholly  ir- 
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relevant,  or  of  a  nature  calculated  to  create  so  profound  an  impres- 
sion that  the  cliarge  of  the  court  cannot  remove  the  prejudice  created, 
will  warrant  reversal  on  the  ground  that  counsel  has  violated  this 
rule.  Prentis  v.  Bates,  93  Mich.  234,  17  L.R.A.  494,  53  N.  W.  153. 
So,  reversal  is  not  imperative  where  he  was  not  explicitly  cautioned 
not  to  refer  to  the  matter,  and  the  court  instructed  the  jury  to  disre- 
gard his  remarks.  Young  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp. 
634.  Or  the  reference  was  indefinite,  and  the  evidence  thereunder 
was  distinctly  pronounced  by  the  court  to  be  incompetent  and  not  ger- 
mane to  the  issues.  Belle  of  Nelson  Distilling  Co.  v.  Riggs,  104  Ky. 
1,  45  S.  W.  99.  And  especially  where  the  improper  statement  was 
withdrawn  immediately  after  an  exception,  with  an  acknowledgment 
that  it  was  not  justified  under  the  existing  state  of  the  record,  though 
the  acknowledgment  did  not  state  that  words  withdrawn  were  un- 
true. Erb  V.  German-American  Ins.  Co.  98  Iowa,  606,  40  L.R.A.  845, 
67  N.  W.  583. 
The  statement  cannot  make  a  case  not  included  in  the  complaint.  Douglas 
V.  Marsh,  141  Mich.  209,  104  N.  W.  624. 

d.  Stating  the  law. — Though  counsel  has  not  a  right  to  read 
law  to  the  jury  or  to  usurp  the  province  of  the  court  in  any  way, 
in  this  respect,^  he  has  the  undoubted  right  to  state  in  good  faith 
so  much  of  the  law,  as  he  claims  it  to  be,  in  so  far  as  it  is  neces- 
sary to  give  the  jury  an  understanding  of  his  theory  of  the  case, 
or  to  enable  him  to  lay  before  the  jury  an  intelligent  idea  of  the 
force,  effect,  and  bearing  of  the  testimony  on  his  case.* 

iGiffen  v.  Lewiston,  6  Idaho,  231,  55  Pac.  545. 

2  Fosdick  V.  Van  Arsdale,  74  Mich.  302,  41  N.  W.  931;  Prentis  v.  Bates,  93 

Mich.  234,  17   L.R.A.  494,  53  N.  W.  153;   San  Miguel  ConaoL  Gold 

Min.  Co.  T.  Bonner,  33  Colo.  207,  79  Pac.  1025. 

e.  Exception. — An  exception  lies  to  allowing  counsel  to  go  be- 
yond the  above  limits  in  opening.* 

1  Such  exceptions  should  be  sustained  if  a  verdict  is  obtained  apparently 
in  consequence  of  the  error.  Scripps  v.  Reilly,  38  Mich.  10;  Porter  v. 
Throop,  47  Mich.  313,  11  N.  \V.  174;  Rickabus  v.  Gott,  51  Mich.  227^ 
16  N.  W.  384;  Bendetson  v.  Moody,  100  Mich.  553,  59  N.  W.  252.  Anil 
Bee  Ayrault  v.  Chamberlain,  33  Barb.  229. 

Otherwise,  however,  where  the  error  worked  no  injury.  Phenix  Ins.  Co. 
V.  Weeks,  45  Kan.  751,  26  Pac.  410;  Brusie  v.  Peck  Bros.  &  Co.  42  N. 
Y.  S.  R.  801,  16  N.  Y.  Supp.  645.  Or  was  waived  or  cured  by  action 
of  the  parties  or  court.  Eickhoff  v.  Eikenbary,  52  Neb.  332,  72  N.  W. 
308;   Lamb  v.  Lippincott,   115   Mich   611,   73  N.   W.   887;    Welch  v. 
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Palmer,  85  Mich.  330,  48  N.  W.  552;  Felch  v.  Weare,  66  N.  H.  582,  27 
Atl.  226;  MeFadden  v.  Morning  Journal  Asso.  28  App.  Div.  508,  51 
N.  Y.  Supp.  275;  Young  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp.  634: 
Ruege  V.  Gates,  71  Wis.  634,  38  N.  W.  181.  Or  where  no  evidence 
was  offered  to  sustain  the  statement.  Baumier  v.  Artiau,  79  Mich.  509, 
44  N.  W.  939.  Or  there  was  no  ruling  by  the  trial  court  upon  the 
question.  Chicago  Trust  &  Sav.  Bank  v.  Landfleld,  73  III.  App.  173. 
And  a  judgment  should  not  be  reversed  because  counsel  misstated  the  na- 
ture of  the  cause  of  action  charged,  in  the  absence  of  apparent  preju- 
dice to  defendant  thereby.  Lee  v.  Campbell,  77  Wis.  340,  46  N.  W 
497.  Nor  because  he  relied  on  defendant's  liability  under  a,  theory 
not  afterward  conclusively  established,  where  the  liability  is  conclu- 
sively established  on  another  theory  equally  within  the  declaration. 
"It  would  be  technical  and  unjust  to  reverse  the  judgment,  and  put 
tlie  plaintiffs  to  the  expense  of  a  new  trial,  for  no  other  reason  than 
that  counsel  did  not  state  their  case  as  broadly  as  they  might." 
Clark  V.  O'Eourke,  111  Mich.  108,  69  N.  W.  147. 

2.  Eeadin^  the  pleadings. 

It  is  not  error  to  allow  counsel,  in  opening,  to  read  the  plead- 
ings of  the  adverse  party  as  far  as  to  show  what  is  the  issue  to  be 
tried.*  Subject  to  this  rule,  it  is  a  matter  of  discretion  with 
the  judge  whether  he  will  allow  the  pleadings  to  be  read  to  the 
jury,*  except  so  far  as  they  have  first  been  put  in  evidence.  If 
they  contain  irr relevant  allegations  raising  issues  improper  for 
the  jury's  consideration  it  is  proper  to  prohibit  them  from  being 
read,'  unless  put  in  evidence. 

I'iisdale  V.  Delaware  &  H.  Canal  Co.  116  N.  Y.  416,  22  N.  E.  700.  This 
case  does  not  necessarily  imply  that  on  the  trial  of  an  issue  as  to  one 
cause  of  action,  admissions  contained  in  a  defense  in  the  answer  re- 
lating only  to  a  separate  cause  of  action  could  be  thus  used  until 
formally  received  in  evidence. 

2  It  is  within  the  discretion  of  the  court  to  permit  counsel  to  read  them  to 
the  jury,  or  not,  as  he  pleases.  Haclcman  v.  Maguire,  20  Mo.  Apji. 
286.  And  because  they  were  not  so  read  is  no  reason  for  excluding 
testimony  offered  to  prove  allegations  contained  in  them.  Allen  v. 
Hogan,  4  Tex.  App.  Civ.  Cas.   (Willson)   136,  16  S.  W.  176. 

*  The  reason  is  that  tlie  pleadings  are  for  the  court;  the  coiinsel  may  be 
required  to  read  tlieni  or  state  their  substance,  if  necessary,  to  enable 
the  court  to  understand  the  issues  raised  or  the  materiality  of  evi- 
dence offered;  but  the  facts  stated  in  them,  except  so  far  as  admitted, 
cannot  be  considered  by  the  jury  until  put  in  evidence.  Willis  v. 
Forrest,  2  Duer,  310,  S.  P.  Drew  v.  Andrews,  8  Hun,  23.  Compare 
Garfield  v.  Knight's  Ferry  &  Table  Mountain  Water  Co.  14  Cal.  35. 
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Tlie  right  to  read  the  adverse  party's  pleading  in  evidence  against 
him  is  another  matter.    See  chapter  xiv. 

3.  Motion  to  dismiss,  or  for  verdict,  on  the  opening. 

If  counsel's  opening  discloses  a  fatal  objection  to  his  action  or 
defense,  or  if  he  expressly  puts  his  case  solely  on  a  ground  un- 
tenable in  point  of  law,  the  court  may  refuse  to  hear  evidence  in 
support  of  it,  and  dismiss  the  complaint  or  direct  a  verdict.^  To 
justify  granting  such  a  motion  the  admission  must  be  one  which 
is  necessarily  fatal  to  the  case.^  It  is  not  good  practice  to  gTant 
such  a  motion  unless  the  opening  has  been  taken  down  by  the 
stenographer,  or  the  statements  relied  on  are  noted  in  writing. 

1  Familiar  practice,  and  sustained  more  or  less  expressly  in  Oscanyan  v. 

\Mnchester  Repeating  Arms  Co.  103  U.  S.  261,  26  L.  ed.  539;  Ward 
V.  Jewett,  4  Robt.  714;  Garrison  v.  ilcCullough,  28  App.  Div.  467. 
51  N.  Y.  Supp.  128;  Crisup  v.  Grosslight,  79  Mich.  380,  44  N.  W.  621. 

The  reason  is,  that  the  court  ought  not  to  spend  time  in  hearing  evidence 
of  facts  that  will  not  sustain  an  action.  Garrison  v.  McCullough,  28 
App.  Div.  467,  51  N.  Y.  Supp.  128.  If  the  court  is  one  in  which  a 
nonsuit  cannot  be  ordered  without  plaintiff's  consent,  a  verdict  maj' 
be  directed.  Oscanj'an  v.  Winchester  Repeating  Arms  Co.  103  U.  S. 
261,  26  L.  ed.  539. 

But  it  is  held  not  good  practice  in  Leonard  v.  Beaudry,  68  Jlich.  312,  36 
X.  W.  88.  Unless  on  a  clear  opening  statement,  it  is  plainly  evident 
therefrom  that  no  case  can  be  made  out.  Emmerson  v.  Weeks,  58 
C'al.  382.  And  is  not  allowed  in  Wisconsin.  Smith  ,-.  Commonwealth 
Ins.  Co.  49  Wis.  322,  5  N".  W.  804;  Haley  v.  Western  Transit  Co.  76 
Wis.  344,  45  N.  W.  16. 

A  verdict  cannot  be  directed  against  a  defendant  on  tlie  opening  of  coun- 
sel, unless  it  appears  that,  giving  such  statements  the  effect  of  evi- 
dence, a  verdict  for  defendant  could  not  be  sustained.  Carr  v.  Dela- 
ware, L.  &  W.  R.  Co.  78  N.  J.  L.  892,  75  Atl.  928. 

The  court  cannot  direct  a  verdict  on  plaintiff's  opening,  as  insufficient,  in 
a  cause  not  founded  on  a  corrupt  cause  of  action.  Martin  v.  Emerich 
Outfitting  Co.  \.  Siege  1,  C.  &  Co.  108  111.  App.  364. 

2  Stewart  v.   Hamilton,   3   Robt.   672.   18   Abb.  X'r.   298,   28  How.   Pr.  265; 

\\'ilson  V.  Press  Pub.  Co.  14  Misc.  514.  36  X.  V.  Supp.  12;  Emmerson 
V.  Wee1;s,  58  C'al.  382;  Noble  v.  Frack,  5  Kan.  App.  786,  48  Pac.  1004; 
Lindley  v.  Atchison,  T.  &  S.  F.  R.  Co.  47  Kan.  4:12,  28  Pac.  201.  Mere 
incompleteness  of  the  statement  not  being  enough  when  the  incom- 
pleteness is  supplied  by  the  allegations  of  a  good  pleading.  Noble 
V.  Frack,  supra.  And,  upon  cdullict  of  opinion  between  court  and 
counsel  as  to  what  was  in  fact  stated,  counsel  assures  the  court  that 
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his  statement  corresponded  with  the  allegations  of  his  pleading,  under 
which  the  proffered  evidence  is  clearly  admissible.  Butler  v.  !Na- 
tional  Home  for  Disabled  Volunteer  Soldiers,  K4  U.  S.  64,  36  L.  ed. 
340,  12  Sup.  Ct.  Rep.  581. 

On  motion  to  dismiss  on  the  opening,  all  the  facts  alleged  in  the  com- 
plaint, and  those  referred  to  in  the  opening  as  expected  to  be  proved, 
lire  to  be  considered,  in  the  absence  of  specific  objection  that  they  arc 
not  admissible  under  the  pleadings.  Clews  v.  Bank  of  New  Yorlc 
Nat.  Bkg.  Asso.  105  N.  Y.  398,  42  Am.  Eep.  303,  11  N.  E.  814;  Roblee 
V.  Indian  Lake,  11  App.  Div.  435,  42  N.  Y.  Supp.  326.  And  this  even 
though  the  facts  stated  in  the  opening  are  not  stated  in  the  com- 
plaint. Scott  V.  New  York,  27  App.  Div.  240,  50  N.  Y.  Supp.  191. 
And  Kley  v.  I-Iealy,  127  N.  Y.  555,  28  N.  E.  593,  holds  that  on  ap- 
peal from  a  dismissal  on  plaintiff's  opening,  on  the  ground  of  insuffi- 
ciency, plaintiff's  opening,  if  it  does  not  appear  in  the  appeal  book, 
will.be  presumed  to  comprise  the  substance  of  the  complaint;  and  any 
offer  to  prove,  made  in  connection  with  the  opening,  unless  objected 
to  as  inadmissible  under  the  pleadings,  will  be  regarded  as  part  there- 
of. But  Steele  v.  Wells,  49  N.  Y.  S.  R.  646,  20  N.  Y.  Supp.  736,  holds 
that  dismissal  on  such  motion  after  plaintiff's  opening  should  not  be 
on  the  merits. 

Omitting  facts  in  the  opening  essential  to  plaintiff's  case,  as  well  as  de- 
fects in  proof  on  resting,  are  immaterial  if  supplied  by  proof  subse- 
<|uontly  adduced  by  either  party.  Fulton  v.  Metropolitan  L.  Ins.  Co. 
4  Mise.  76,  23  N.  Y.  Supp.  598. 

4.  Defendant's  opening. 

Generally,  both  at  common  law  and  under  the  Codes,  counsel 
for  defendant  does  not  open  his  defense  until  plaintiff's  evidence 
has  been  heard  and  plaintiff  has  rested.^ 

1  This  is  the  usual  practice.  But  in  Illinois  it  is  generally  the  practice 
to  require  defendant  to  open  immediately  after  plaintiff  has  opened; 
and  whether  defendant  may  reserve  his  opening  until  plaintiff  has 
]'ested  his  case,  or  follow  the  usual  practice  of  that  state,  is  discre- 
tionary with  the  trial  judge.  Sands  v.  Potter,  165  111.  397,  46  N.  E. 
282;  D.  Sinclair  Co.  v.  Waddill,  200  111.  17,  65  X.  E.  437. 

In  New  York  the  General  Rules  of  Practice  were  amended  in  1910  by 
including  the  following  provision:  "In  the  trial  of  civil  causes,  un- 
less the  justice  presiding  or  the  referee  shall  otherwise  direct,  each 
party  shall  open  his  case  before  any  evidence  is  introduced,  and,  ex- 
cept by  special  permission  of  the  court,  no  other  opening  by  either 
party  shall  thereafter  be  permitted," 
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1.  In  general;  discretion  of  the  court. 

2.  Order  as  between  the  two  parties  to  the  case. 

a.  Each  side  in  turn  must  exhaust  his  ease. 

b.  Anticipatory  rebuttal. 

c.  Right  of  rebuttal. 

d.  Defendant's  riglit  of  reply. 

e.  Recalling  witnesses. 

f.  Cross-examination. 

( 1 )  Limits  of,  generally. 

(2)  Of  party  testifying  in  his  own  behalf. 

(3)  Cross-examination  at  large  in  discretion  of  court. 

g.  Several  defendants, 
h.  Counterclaim. 

i.  Reopening. 

3.  Order  as  between  different  items  of  each  party's  evidence  in  chief. 

a.  In  general. 

b.  Where  competency  of  evidence  depends  on  proof  of  other  facts. 

1.  In  general;  discretion  of  the  court. 

In  treating  the  question  of  the  order  in  which  evidence  is  to 
be  presented,  it  is  necessary  to  consider  first  the  whole  mass  of 
evidence,  the  order  of  proof  as  between  the  two  parties  to  the 
action,  and  second  the  order  of  presenting  the  various  items  of 
testimony  in  each  party's  case.  Generally  the  order  of  proof, 
whether  as  between  the  two  parties  or  \\'ith  reference  to  the  dif- 
ferent items  of  evidence  in  each  party's  case,  rests  in  the  soimd 
discretion  of  the  trial  court,*  and  the  exercise  of  this  discretion 
is  no  reviewable^  except  for  manifest  abuse.*  Statutes  control- 
ling the  order  of  proof  almost  uniformly  permit  the  statutory 
order  to  be  varied  in  the  court's  discretion.* 

1  Nutter  V.  O'Donnell,  6  Colo.  253;  San  Miguel  Consol.  Gold  Min.  Co.  v. 
Bonner,  33  Colo.  207,  79  Pac.  1025;  Doane  v.  Cummins,  11  Conn.  152; 
Hazleton  v.  LeDuc,  10  App.  D.  C.  379;  Cook  County  Comrs.  v.  Har- 
ley,  174  111.  412,  51  N.  E.  754,  affirming  75  111.  App.  218;  Miller  v. 
Dill,  149  Ind.  326,  49  N.  E.  272;  Wells  v.  Kavanagh,  74  Iowa,  372, 
37  N.  W.  780 ;  Wellersburg  &  W.  N.  PI.  Road  Co.  v.  Bruce,  G  Md.  457 ; 
Watson  V.  Watson,  53  Mich.  168,  51  Am.  Rep.  Ill,  18  N.  W.  605;  Mo- 
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Donald  v.  Peacock,  37  Minn.  512,  35  N.  W.  370;  Consaul  v.  Sheldon, 
35  Neb.  248,  52  N.  W.  1104;  Kent  v.  Tyson,  20  N.  H.  121;  Trade  Ins. 
Co.  V.  Barracliff,  45  N.  J.  L.  543,  46  Am.  Rep.  792;  Morris  v.  Wads 
worth,  17  Wend.  103;  Staring  v.  Bowen,  6  Barb.  109;  Ripley  v.  Ar- 
ledge,  94  N.  C.  467;  Bowman  v.  Eppinger,  1  N.  D.  21,  44  N.  W.  1000: 
Bean  v.  Green,  33  Ohio  St.  444;  Helfrich  v.  Stem,  17  Pa.  143;  Dod™! 
V.  Goodell,  16  R.  I.  48,  12  Atl.  236;  Stephens  v.  Union  Assur.  Soc.  16 
Utah,  22,  50  Pao.  626;  State  v.  Magoon,  50  Vt.  333;  Scliultz  v.  Cat- 
lin,  78  Wis.  611,  47  N.  W.  946;  Bashore  v.  Mooney,  4  Cal.  App.  270, 
87  Pac.  553;  Maurice  v.  Hunt,  80  Ark.  476,  97  S.  W.  064;  Nolan  v. 
Xewtown  Street  R.  Co.  206  Mass.  384,  92  N.  E.  505;  Braydon  y. 
Goulman,  1  T.  B.  Mon.  116;  Hocker  v.  Davis,  2  T.  B.  Mon.  119; 
Ponca  V.  Crawford,  18  Neb.  551,  26  N.  W.  365. 
But  the  discretion  of  the  trial  court  with  respect  to  the  order  of  proof 
will  not  authorize  it  to  exclude  legal  evidence  olTered  in  its  proper 
order.     McManus  v.  Mason,  43  W.  Va.  196,  27  S.  E.  293. 

2  Tlrum  V.  Harrison,  83  Ala.  384,  3  So.  715;  Dubuque  v.  Coman,  64  Conn. 

475,  30  Atl.  777;  Bannon  v.  Warfield,  42  Md.  22;  Morse  v.  Woodworth, 
155  Mass.  233,  27  N.  E.  1010,  29  N.  E.  525;  Territory  v.  O'Donnell,  4 
N.  M.  196,  12  Pac.  743. 
This  rule  seems  also  to  obtain  in  the  Federal  courts  and  in  Illinois.  Phil- 
adelphia &  T.  R.  Co.  V.  Stimpson,  14  Pet.  448,  463,  10  L.  ed.  535,  543; 
Johnston  v.  Jones,  1  Black,  210,  227,  17  L.  ed.  117,  122;  First  Unitar- 
ian Soc.  V.  Faulkner,  91  U.  S.  415,  23  L.  cd.  283;  Turner  v.  Unite.l 
States,  13  C.  C.  A.  436,  30  U.  S.  App.  90,  66  Fed.  280;  Lansburgh  v. 
Wimsatt,  7  App.  D.  C.  271;  Birmingham  v.  Pettit,  21  D.  C.  200; 
Wickenkamp  v.  Wickenkamp,  77  111.  92;  First  Nat.  Bank  v.  Lake 
Erie  &  W.  R.  Co.  174  111.  36,  50  N.  E.  1023,  affirming  65  111.  App.  21. 
But  see,  as  intimating  that  the  discretion  may  be  revised  for  abuse, 
Golbsby  v.  United  States,  160  U.  S.  70,  40  L.  ed.  343,  16  Sup.  Ct. 
Rep.  216;  Throckmorton  v.  Holt,  12  App.  D.  C.  552;  Olmstead  v. 
Webb,  5  App.  D.  C.  38;  Washington  Ice  Co.  v.  Bradley,  171  HI.  255, 
49  N.  E.  519,  affirming  70  111.  App.  313. 

3  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Robert  E.  Lee  Silver  Min.  Co. 

v.  Englebach,  18  Colo.  106,  31  Pac.  771;  Walker  v.  Walker,  14  Ga. 
242:  Western  U.  Teleg.  Co.  v.  Buskirk,  107  Ind.  549,  8  N.  E.  557; 
Donaldson  v.  Mississippi  &  M.  R.  Co.  18  Iowa,  280,  87  Am.  Dec.  391 : 
Maier  v.  Massachusetts  Ben.  Asso.  107  Mich.  687,  65  N.  W.  552;  Win- 
terton  v.  Illinois  C.  R.  Co.  73  Miss.  831,  20  So.  157;  Bell  v.  Jamison, 
102  Mo.  71,  14  S.  W.  714;  McCleneghan  v.  Reid,  34  Neb.  472,  51  N. 
W.  1037;  Dosch  v.  Diem,  176  Pa.  603,  35  Atl.  207;  San  Antonia  & 
A.  P.  R.  Co.  V.  Robinson,  79  Tex.  608,  15  S.  W.  584;  Lewis  v.  Alkiro, 
32  W.  Va.  504,  9  S.  E.  890;  Cogswell  v.  West  Street  &  N.  E.  Electric 
R.  Co.  5  Wash.  46,  31  Pac.  411;  McGowan  v.  Chicago  &  N.  W.  R.  Co. 
91  Wis.  147,  64  N.  W.  891. 
But  a  party  is  entitled  to  a  decision  in  the  exercise  of  this  discretion,  and 
it  is  error  for  the  court  to  reject  suo  sponte  on  an  illegal  ground  evi- 
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deuce  which  it  had  the  discretion  to  reject  as  offered  out  of  the  reg- 
ular order.  French  v.  Hall,  119  U.  S.  152,  30  L.  ed.  375,  7  Sup. 
Ct.  Ecp.  170. 

4Lo\venstein  v.  Finney,  54  Ark.  124,  15  S.  W.  153;  Matts  v.  Borba,  — 
Cal.  — ,  37  Pac.  159;  Denver  v.  Dunsmore,  7  Colo.  329,  3  Pac.  703; 
JlcNichols  V.  Wilson,  42  Iowa,  385;  Gandy  v.  Early,  30  Neb.  183,  4ti 
X.  W.  418;  Morris  v.  Faurot,  21  Ohio  St.  155,  8  Am.  Rep.  45;  Davin- 
V.  Emmons,  32  Or.  389,  51  Pac.  652.  Similar  statutes  exist  in  a  num- 
ber of  other  states. 

In  Barkley  v.  Bradford,  100  Ky.  304,  38  S.  VV.  432,  a  peculiar  Code  pro- 
vision that  "no  person  shall  testify  for  himself  in  chief  in  an  ordinary 
action  after  introducing  other  testimony  for  himself  in  chief"  Is  held  . 
to  he  merely  a  rule  of  practice,  and  its  violation  is  not  cause  for  re- 
versal where  the  appellant  has  not  been  prejudiced. 

2.  Order  as  between  the  two  parties  to  the  case. 

a.  Each  side  in  turn  must  exhaust  his  case- — While,  as  has 
been  stated  in  the  preceding  paragraph,  the  whole  question  of  the 
order  of  proof  rests  in  the  discretion, of  the  court,  yet  it  is  mani- 
fest that  to  avoid  confusion  there  should  be  some  regular  method 

for  the  introduction  of  evidence  and  the  examination  of  wit- 

* 

nesses,  and,  therefore,  as  a  general  rule  he  who  has  the  opening 
ought  to  introduce  all  his  evidence  to  make  out  his  side  of  the  is- 
sue, except  that  which  merely  serves  to  answer  the  adversary's 
case ;  then  the  evidence  of  the  adx'ersary  is  heard,  and,  finally, 
the  party  who  had  the  opening  may  introduce  rebutting  evidence 
which  merely  ser\es  to  answer  or  qualify  his  adversary's  case.' 
Rebutting  evidence  within  this  rule  means  not  all  evidence  what- 
ever which  contradicts  defendant's  witnesses  and  corroborates 
plaintiff's,  but  evidence  in  deuial  of  some  affirmative  case  ov 
fact  which  defendant  has  attempted  to  prove. ^  Xeither  side 
ought  to  be  permitted  to  give  evidence  by  piecemeal.' 

This  rule  does  not  prevent  a  party  who  lias  closed  his  case 
from  supporting  it  further  by  the  cross-examination  of  his  ad- 
versary's witnesses,*  nor  from  using  parts  of  documents  which 
the  adversary  has  put  in  for  the  purpose  of  using  other  parts 
against  him.  And  the  judge  has  discretionary  power  to  receive- 
evidence  in  cliief  dnriug  the  rebuttal.^ 

13  Wigmore,  Ev.  §  ]8CC;  Sandwich  v.  Dolan,  42  111.  App.  .53;  Braydon  v, 
Goulman,  1  1  B.  Mon.  110;  Silverman  v.  Foreman,  3  K.  D.  Smith,. 
322;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  215,  Fed.  Cas.  No.  11,043;. 
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Gllpins  V.  Conaequa,  Pet.  C.  C.  85,  .3  Wash.  C.  C.  184.  Fed.  Cas.  Xo. 
.5,4.52;  Robinson  v.  Parker,  31  App.  D.  C.  Vi2:  MacuUar  v.  Wall,  (I 
ijiay,  507;  Hathaway  v.  Hemingway,  20  Conn.  195;  Belden  v.  Alleu, 
61  Conn.  17.3,  23  Atl.  963;  Bannon  v.  Warfield,  42  Md.  22,  39;  \Aalker 
V.  Walkpv,  14  Ga.  242,  250;  Graham  v.  Davis,  4  Ohio  St.  362,  62  Am. 
Dec.  28.5:  Bahcocic  v.  Babcock,  46  Mo.  243;  Luddcn  v.  Sumter,  47  S. 
C.  335,  2.5  S.  E.  150;  State  v.  Kox,  25  N.  J.  L.  560;  Hastings  v.  Palm- 
er, 20  Wend.  225;  Ford  v.  Niles,  1  Hill.  300;  Marshall  v.  Davios,  78 
N.  Y.  414,  420;  reversing  16  Hun,  600;  Agate  >.  .Morrison,  84  X.  Y. 
672;  Duffy  v.  Hickcy,  68  Wis.  380,  32  X.  W.  54. 

Plaiiitifl'  has  no  right  to  withhold  a  part  of  his  testimony  until  he  ascer- 
tains to  what  extent  it  will  be  contradicted  by  defendant,  and  then 
introduce  tlie  remainder  of  his  testimony  on  icbuttal;  but  the  action 
of  the  trial  judge  in  reopening  the  case  to  permit  evidence  in  re- 
buttal is  within  liis  discretion,  and  not  subject  to  review  on  appeal. 
Barson  v.  Mulligan,  77  App.  Div.  192,  79  X.  Y.  Supp.  31. 

In  Elaine  it  appears  to  be  of  course  to  allow  the  party  to  give  cumulative 
evidence  after  closing,  unless  notified  then  by  tlie  judge  tliat  he  will 
not  be  allowed  to  do  so.  Dane  v.  Treat,  35  ile.  198.  The  rule  is  not 
strictly  applied  in  Xew  Hampshire.  Pierce  v.  Wood,  23  N.  H.  519. 
And  it  has  been  held  that  the  order  in  which  a  party  shall  ofTer  his 
evidence  if  for  his  counsel  to  determine,  unless  it  is  made  to  appear 
to  the  court  that  some  undue  advantage  is  attempted.  McDaneld  v. 
Logi,  143  III.  487,  32  N.  E.  423.  jind  that  evidence,  whenever  re- 
ceived, is,  unless  objected  to,  properly  before  the  court.  Ailing  v. 
Forbes,  68  Conn.  575,  37  All.  390. 

But  where  the  witnesses  are  numerous  a  rule  announced  in  advance,  that 
merelj'  cumulative  testimony  will  not  be  received  in  rebuttal,  may  be 
enforced  unles,s  it  clearly  prejudices  the  complaining  party.  Snow  v. 
Starr,  75  Te.x.  411,  12  S.  W.  673. 

In  some  of  the  states  plaintiff  ha^■ing  rested  with  a  prima  facie  case  is  al- 
lowed to  support  it  further  during  rebuttal.  Clayes  v.  Ferris,  10  Vt. 
112;  Snow  v.  Starr,  75  Tex.  411,  12  S.  W.  673;  Mayer  v.  Walker,  82 
Tex.  222,  17  S.  W.  505.  Unless  defendant  gave  no  contrary  evidence. 
Pingry  v.  Washburn,  1  .\ik.  (Vt.)  264.  15  Am.  Dec.  676;  Ayers  v. 
Harris,  77  Tex.  108,  13  S.  W  768.  So,  in  Iowa,  plaintiff  in  an  action 
on  n  policy  of  fire  insurance  may  first  introduce  evidence  of  the  value 
of  the  insu!-ed  property  in  rebuttal  of  defendant's  evidence  upon  that 
point,  the  policy  l>ping  made  by  statute  prima  facie  evidence  of  sucli 
value.  iMartin  v.  Capital  Ins.  Co.  85  Iowa,  643,  52  X.  W.  534.  And 
in  Georgia  a.  widow  who  has  rested  with  a  prima  facie  ease,  in  an  ac- 
tion against  a  railway  company  for  her  husband's  death,  by  proving 
the  injury  and  his  freedom  from  negligence,  may  show  that  the  com- 
pany's defense  that  it  was  not  negligent  is  not  true.  Central  P».  & 
Bkg.  Co.  s'.  Xash,  81  (ia.  .580,  7  S.  IC.  808.  And  fact-,  confirmatory 
of  a  prima  facie  case  cannot  be  witliheld  and  (jffered  in  rebuttal  unless 
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they  do  in  fact  rebut  the  defendant's  case.     Toledo  &  O.  C.  R.  Co.  v. 
Wales,  11  Ohio  C.  C.  371,  5  Ohio  C.  D.  1G8. 

2  Silverman  v.  Foreman,  3  E.  D.  Smith,  322    (opinion  by  Woodruff,  J.), 

approved  in  Marshall  v.  Davies,  78  N.  Y.  414,  420,  reversing  16  Hun, 
606;  Watlvins  v.  Rist,  68  Vt.  486,  35  Atl.  431;  Thompson  v.  Clay,  60 
Mich.  627,  27  S.  W.  699;  Longino  v.  Shreveport  Traction  Co.  120  La. 
803,  45  So.  732.  And  see  reasoning  in  Goss  v.  Turner,  21  Vt.  437. 
But  rebutting  testimony  to  that  of  a  specified  witness  is  any  evidence 
which  bears  against  the  truth  or  accuracy  of  his  testimony.  Davis  v. 
Covington  &  M.  R.  Co.  77  Ga.  322,  2  S.  E.  555. 

3  Sandwich  v.  Dolan,  141  111.  430,  31  N.  E.  416;  Braydon  v.  Goulman,  1 

T.  B.  Mon.  116;  Bannon  v.  Warfield,  42  Md.  22,  39. 

*  It  is  competent  for  a  party,  after  having  closed  his  ca.se  so  far  as  relates 
to  the  evidence,  to  introduce  additional  evidence  by  the  cross-exam- 
ination of  the  witnesses  on  the  other  side,  for  the  purpose  of  more 
fully  proving  his  case.  Com.  v.  Eastman,  1  Cush,  189,  48  Am.  Dee. 
590.  So,  a  party  may  introduce  in  evidence  a  document  in  support 
of  his  claim  which  is  proved  after  the  close  of  his  case  by  cros.^s- 
examination  of  the  attesting  witness  called  by  his  adversary  for  other 
purposes.  Carruth  v.  Bayley,  14  Allen,  532.  And  a  party  may,  in 
the  discretion  of  the  court,  support  his  case  by  eliciting  from  his  ad- 
versary's witnesses  on  cross-examination  evidence  which  would  be 
legitimate  in  rebuttal.  Ranney  v.  St.  Johnsbury  &  L.  C.  R.  Co.  67  Vt. 
594,  32  Atl.  810. 

But  plaintiff  cannot,  after  he  has  closed  his  case,  cross-examine  defend- 
ant's witness  on  a  subject  not  a  part  of  his  examination  in  chief  ami 
upon  which  plaintiff  has  offered  no  evidence,  although,  if  material, 
it  was  part  of  his  opening  case.  Carey  v.  Hart,  63  Vt.  424,  21  Atl.  537. 

B  Buckingham  v.  Harris,  10  Colo.  455,  15  Pac.  817;  State  v.  Alford,  31 
Conn.  40;  Morehouse  v.  Morehouse,  70  Conn.  420,  30  Atl.  510;  Jack- 
sonville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land,  Transp.  &  Mfg.  Co. 
27  Fla.  1,  17  L.R.A.  33,  9  So.  661;  Walker  v.  Walker,  14  Ga.  242; 
Augusta  &  S.  R.  Co.  v.  Randall,  85  Ga.  297,  11  S.  E.  706;  Miller  v. 
Preble,  142  Ind.  632,  42  N.  E.  220;  Braydon  v.  Goulman,  1  T.  B.  Mon. 
116;  Rosquist  v.  D.  M.  Gilmore  Furniture  Co.  50  Minn.  192,  52  N.  W. 
385;  McClellan  v.  Hein,  56  Neb.  000,  77  N.  W.  120. 

b.  Anticipatory  rebuttal. — A  party  may  properly  be  allowed 
as  part  of  his  case  in  chief  to  give  evidence  to  rebut  matter 
which  is  foreshadowed  by  the  defense  or  which  his  adversary 
avows  an  intention  of  relying  on.*  Bnt  he  is  not  required  to  do 
so.*  If  he  does  so  he  makes  it  part  of  his  case  and  further  evi- 
dence on  the  point  is  not  of  right  allowable  in  rebuttal.* 

IDimick  v.  Downs,  82  111.  570,  572;  Hintz  v.  Graupner,  138  III.  158,  27  N. 
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E,  935;  Williams  v.  Dewitt,  12  Ind.  309;  York  v.  Pease,  2  Gray,  282; 
Violet  V.  Rose,  39  Neb.  660,  58  N.  W.  216;  Bancroft  v.  Sheehan,  21 
Eun,  550;  Dunn  v.  People,  29  N.  Y.  523,  86  Am.  Dee.  319  (the  avowal 
here  was  in  answer  to  a  question  put  by  the  judge)  ;  Jones  v.  New 
York,  N.  H.  &  H.  R.  Co.  20  R.  I.  210,  37  Atl.  1033;  Ncilson  v.  Nebo 
Brown  Stone  Co.  25  Utah,  37,  69  Pac.  289;  dictum  to  contrary  in 
States  V.  Holmes,  1  Cliff.  98,  Fed.  Cas.  No.  15,382. 

In  some  jurisdictions  the  admission  of  such  evidence  is  an  irregularity, 
but  not  prejudicial  error  where  the  other  party  afterwards  adduces 
evidence  which  would  have  made  the  admitted  evidence  relevant  in 
rebuttal.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Hesters,  90  Ga.  11,  15 
S.  E.  828;  Easley  v.  Missouri  P.  R.  Co.  113  Mo.  236,  20  S.  W.  1073. 

But  plaintiff  cannot  properly  give  evidence  of  his  residence,  although  de- 
fendant has  pleaded  a  judgment  in  garnishment  rendered  in  another 
state,  until  defendant  has  introduced  some  evidence  of  the  judgment. 
Terre  Haute  &  I.  R.  Co.  v.  Baker,  122  Ind.  433,  24  N.  E.  83.  So,  evi- 
dence of  improvements  set  up  by  plaintiff  in  an  action  to  determine 
the  title  to  real  property  as  a  claim  under  the  Minnesota  occupying 
claimants'  act,  in  reply  to  defendant's  answer  in  the  nature  of  a  com- 
plaint in  ejectment,  is  no  part  of  the  plaintiff's  case  in  chief.  Mueller 
V.  Jack.son,  39  Minn.  431,  40  N.  W.  565. 

2  Dodge  V.  Dunham,  41  Ind.  186;  Bancroft  v.  Sheehan,  21  Hun,  550;  Lau- 
benheimer  v.  Bach,  19  Mont.  177,  47  Pac.  803;  Blaut  v.  Gross,  47 
Misc.  685,  94  N.  Y.  Supp.  324. 

Plaintiff  in  a  civil  action  for  slander  is  not  called  upon  to  prove  a  good 
character  until  defendant  by  his  testimony  has  attempted  to  cast 
suspicion  upon  it.     Cooper  v.  Francis,  37  Tex.  445. 

A  party  is  not  bound  to  prove  payment  of  a  claim  set  off  against  his  cause 
of  action  until  his  adversary  has  concluded  his  proof  tending  to  estab- 
lish it.     Luke  V.  Bruner,  15  Iowa,  3. 

Plaintiff  in  an  action  on  a  note  cannot  be  compelled  to  give  evidence  on 
the  question  of  the  defense  of  no  consideration,  in  advance  of  the  de- 
fendant's evidejice.  Andrews  v.  Hayden,  10  Ky.  L.  Rep.  1049,  11  S. 
W.  428. 

8  Casey  v.  Le  Roy,  38  Cal.  697;  Williams  v.  Dewitt,  12  Ind.  309  (where  it 
was  held  error  to  allow  it,  citing  Browne  v.  Murray,  Ryan  &  M.  254)  ; 
Dugan  v.  Anderson,  36  Md.  567,  588,  11  Am.  Rep.  509;  Herrick  v. 
Swomley,  56  Md.  439;  Holbrook  v.  McBride,  4  Gray,  215. 

c.  Eight  of  rebutted. — A  party  has  a  right  in  rebuttal  to  give 
evidence  which  tends  to  meet  the  affirmative  case,  if  any,  sought 
to  be  established  by  his  adversary,*  and  it  is  error  to  refuse  it ;  * 
and  it  is  no  objection  to  such  evidence  that  it  incidentally  tends 
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also  to  corroborate  the  party's  case  in  chief  nor  that  it  may 
necessitate  allowing  the  adverse  party  a  snrrebuttal.* 

ILouisvillo  Underwriters  i.  Durlaml,  ]23  Ind.  544,  7  L.R.A.  309,  24  N.  K. 
221;  Sebastian  JJay  Co.  i.  (.odd,  77  Md.  293,  26  Atl.  31(i.  Bounds  v. 
Little,  79  Tex.  12s'.  15  S.  \V.  225;  St.  Paul  Plow  Works  v.  Starlin;,', 
140  U.  S.  1S4,  35  L.  ed.  404,  11  Sup.  Ct.  Rep.  803;  Hallam  v.  Post 
Pub.  Co.  55  Fed.  450:  Manhattan  L.  Ins.  Co.  v.  O'Xeil,  33  C.  C.  A. 
G07,  01  U.  S.  App.  470,  90  Fed.  403;  Lanning  v.  Cliieago,  B.  &  Q.  R. 
Co.  08  Iowa,  502,  27  N.  \V.  478. 

Evidence  i-<  admissible  in  rebuttal  of  a  defense  set  up  in  the  pleadings  and 
supported  by  testimony,  notwitlistanding  tlie  withdrawal  of  sucli  de- 
fense by  consent  of  court  and  counsel.  BuUiuan  v.  North  British  Sc 
M.  Ins.  Co.  159  ilaps.  118,  34  X.  E.  109. 

A  party  need  not  rely  iipon  the  general  evidence  of  his  opening  case  to 
overcome  a  specific  point  developed  by  the  defense,  but  may  give  such 
point  a  direct  specific  denial  in  rebuttal.  Stilhvell  \.  Farewell,  04 
Vt.  280,  21  Atl.  243.  A  party  may  in  the  discretion  of  the  court  give 
testimony  in  rebuttal  contradictory  of  that  which  he  gave  in  chief. 
Warden  v.  Nolan,  10  Tnd.  App.  334,  37  N.  E.  821 ;  Dc  Remer  v.  Parke;-, 
19  Colo.  242,  34  Pac.  980. 

2Tucker  v.  Tucker,  113  Ind.  272,  13  N.  E.  710;  Cljase  v.  Lee,  59  Mich.  237, 
26  N.  W.  483;  Jennings  ^.  Gorman,  19  Mont.  545,  48  Pac.  11 11;  Ban- 
croft V.  Sheehan,  21  Hun,  550:  Odell  v.  McCrath,  21  App.  Div.  252 
(jvidginent  reversed  in  each  ease  for  exclusion  of  such  evidence); 
Pokriefka  v.  Mackurat,  91  Mich.  399,  51  N.  W.  1 059 ;  IJlaut  v.  Gros.<, 
47  Misc.  685,  94  N.   Y.  Supp.  324. 

Pleadings  in  a  former  case  introduced  by  defendant  as  admissions  by  the 
plaintiffs  after  the  latter  have  closed  their  direct  evidence  constitute 
new  matter  which  is  properly  subject  to  rebuttal,  and  the  exclusion 
of  the  rebutting  evidence  is  ground  for  reversal.  Robinson  v.  Parker, 
11  App.  D.  C.  132. 

3  State  V.  Hartigan,  19  N.  H.  248;   Chadbourn  v.  Franklin,  5  Gray,  312; 

(opinion  by  Shaw,  Ch.  J.)  ;  Brown  v.  Swanton,  69  ^V"t.  53,  37  Atl.  2Sii. 
But  evidence  essential  to  plaintiff's  recovery  cannot  be  withheld  and  pre- 
sented for  the  first  time  on  rebuttal,  even  though  it  tends  in  some 
degree  to  rebut  the  defendant's  evidence.  Moehn  v.  Mochn,  105  Iowa. 
710,  75  X.  W.  521. 

4  Scott  V.  Woodward,  2  McCord,  L.  161 . 

d.  Defendant's  right  of  reply. — After  plaintiff's  rebuttal  de- 
fendant has  a  right  in  reply  to  give  evidence  which  tends  to  meet 
the  affirmative  case,  if  any,  or  any  new  and  distinct  fact  sought, 
to  be  established  by  plaintiff's  rebuttal  which  defendant  had  no 
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opportunity  of  meeting  in  his  case  in  chief ;  and  it  is  error  to  re- 
fuse it.* 

K  laxcd  ..  Ferris,  10  Vt.  112;  Kent  v.  Lincoln,  32  Vt.  591;  National  Ben. 
Asso.  V.  Harding,  7  Ohio  C.  C.  438,  4  Ohio  C.  D.  668. 

Asay  V.  Hay,  89  Pa.  77.  Tha  court  says:  "Had  it  been  competent  for  the 
defendant  to  prove,  in  chief,  what  he  offered  in  rebuttal,  the  court 
might  have  refused  a  re-examination  of  the  witness.  As  to  matters 
that  require  explanation  or  as  to  new  matter  introduced  by  the 
opposing  interest,  a  party  has  a  right,  in  rebuttal,  to  re-examine  his 
witnesses."  So  held  where  the  evidence  was,  incidentally  at  least, 
cumulative,  but  the  plaintiff  could  not  have  been  prejudiced.  Walker 
V.  Fields,  28  Ga.  237. 

A  party  may  offer  evidence  in  reply  to  deny,  modify,  or  explain  evidence 
admitted  on  rebuttal  which  should  have  been  given  in  chief.  Gandy 
V.  Early,  30  Neb.  183,  46  N.  W.  418;  Woody  v.  Dean,  24  S.  C.  499. 
The  rule  in  Vermont,  however,  strictly  excludes  evidence  in  renly  on 
any  point  defendant  has  already  had  full  opportunity  to  meet.  Thayer 
v.  Davis,  38  Vt.  163. 

Kvidence  properly  admissible  in  chief  to  sustain  the  defense  will  generally 
be  excluded  where  offered  on  surrebuttal.  Brown  v.  Hiatt,  16  Ind. 
App.  340,  45  N.  E.  481;  Arnold  v.  Pfoutz,  117  Pa.  103,  11  Atl.  871; 
Howes  V.  Colburn,  165  Mass.  385,  43  N.  E.  125.  Even  though  defend- 
ant did  not  discover  the  existence  of  such  evidence  until  after  resting 
its  defense.  Hale  v.  Life  Indemnity  &  Invest.  Co.  65  Minn.  548,  63 
N.  W.  182.  The  right  of  defendant  to  introduce  testimony  in  reply 
is  limited  to  the  new  matters  brought  out  in  the  rebuttal.  Chateau- 
gay  Ore  &  Iron  Co.  v.  Blake,  144  U.  S.  476,  36  L.  ed.  510,  12  Sup.  Ct. 
Rep.  731.  Therefore  he  is  without  the  right  to  reply  where  plaintiff's 
evidence  in  rebuttal  is  coniined  to  counter-evidence  to  defendant's  tes- 
timony.    Walker  v.  Columbia  &  G.  R.  Co.  25  S.  C.  141. 

In  contradicting  the  adversary's  evidence  that  a  particular  interview  waj 
had,  testimony  that  no  such  interview  ever  occvirred  does  not  let  in 
evidence  in  rebuttal  that  such  an  interview  was  had  at  another  timf. 
Marshall  v.  Davies,  78  N.  Y.  414,  420. 

''.  Recalling  witnesses. — It  is  within  the  court's  discretion  to 
require  a  party  calling  a  witness  to  complete  his  examination 
exhaustively  before  calling  another  ;*  but  it  is  error  to  refuse  to 
allow  a  witness  whose  examination  has  been  closed  to  be  recalled 
for  a  rebuttal  which  involves  a  new  subject  or  a  contradiction  of 
Avhat  there  was  not  opportunity  to  contradict  on  the  verdict.* 

Subject  to  this  rule  it  is  not  improper  to  require  a  party  ad- 
ducing evidence  upon  a  subject  to  exhaust  all  his  evidence  as  to 
Abbott,  Civ.  .Tui-.  T.— 11. 
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that  subject  before  proceeding  to  another;  ^  and  whether,  after 
giving  evidence  on  another  part  of  his  case,  he  shall  be  permitted 
to  return  and  resume  the  former  subject,  is  in  the  discretion  of 
the  court. 

1  It  is  generally  discretionary  with  the  trial  court  to  giant  or  refuse  an 

application  for  leave  to  recall  a  witness  who  has  been  examined  aii.l 
dismissed  from  the  stand.  Morningstar  v.  State,  59  Ala.  30;  Phclp^ 
Y.  McGloan,  42  Cal.  298;  Eea  v.  Wood,  105  Cal.  314,  38  Pac.  89',), 
citing  Cal.  Code  Civ.  Proe.  §  2050;  HoUingsworth  v.  State,  79  Ga. 
605,  4  S.  E.  560;  State  v.  Anthony,  6  Idaho,  383,  55  Pac,  884,  citing 
Id,  Eev,  Stat,  §  6081;  Anderson  Transfer  Co.  v.  Fuller,  174  111.  221, 
51  N.  E.  251,  affirming  73  111.  App.  48;  Nixon  v.  Beard,  111  Ind.  137, 
12  N",  E.  131;  Samuels  v,  Griffith,  13  Iowa,  103;  Fowler  v.  Strawberry 
Hill,  74  Iowa,  644,  38  N,  W,  52] ;  Brown  v.  State,  72  Md,  468,  20  Atl. 
186;  Girault  v,  Adams,  61  Md,  1,  9;  Beaulieu  v.  Parsons,  2  ilinn.  37, 
Gil,  26 ;  Curamings  v,  Taylor,  24  Minn,  24 ;  Johnston  v.  Mason,  27  Mo, 
511;  People  v.  Mather,  4  Wend,  229,  249,  21  Am.  Dec.  122;  Treadwell 
V.  Stebbins,  6  Bosw.  538,  549;  Lindheim  v.  Buys,  11  Misc,  16,  31  N,  Y, 
Supp,  870;  Brandon  v.  Lake  Shore  &  M.  S,  R.  Co,  8  Ohio  C,  D,  642; 
State  V.  Robinson,  32  Or.  43,  48  Pac.  357;  Huflf  v.  Latimer,  33  S.  C, 
598,  11  S.  E,  758, 
A  witness  may  be  recalled  to  supply  omissions  in  testimony  (French  v. 
Canton,  A.  &  N.  R.  Co.  74  Miss.  542,  21  So.  299;  Woolsey  v.  Ellcu- 
ville,  84  Hun,  236,  32  N.  Y.  Supp.  543;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Johnson,  83  Tex.  628,  19  S.  W.  151),  and  to  correct  or  explain  his 
testimony  (Walker  v.  Walker,  14  Ga.  242;  Miller  v.  Hartford  F.  Ins. 
Co.  70  Iowa,  704,  29  N.  W.  411;  Williams  v.  Sargeant,  46  N.  Y.  481 ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Pool,  70  Tex.  713,  8  S.  W.  535),  and  to 
restate  his  testimony  where  a  difference  of  opinion  arises  on  the  argu- 
ment as  to  what  he  has  testified.  Hayes  v.  State,  36  Tex.  Crim.  Rep. 
146,  35  S.  W.  983.  Or  if  the  witness  is  not  at  hand  the  judge  may 
refer  to  his  notes  or  the  stenographer's  minutes.  Long  v.  State,  12 
Ga.  293  (so  held  where  the  judge's  notes  were  kept  pursuant  to  direc- 
tion of  statute).  And  upon  a  request  by  the  jury  after  retiring  a 
witness  may  be  recalled  to  repeat  testimony  as  to  which  they  are  in 
doubt.  Bennefield  v.  State,  62  Ark.  365,  35  S.  W.  790;  Blackley  v. 
Sheldon,  7  Johns.  32;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437, 
441,  11  Am.  Rep.  724  (per  Folger,  J.)  ;  Virginia  v.  Zimmerman,  1 
Craneh,  C.  C.  47,  Fed.  Gas.  No.  16,968.  But  where  a  document  not  at 
hand  is  needed  to  settle  a  dispute  between  counsel  arising  during  the 
argument,  time  to  search  for  the  paper  or  to  establish  a  copy  may  be 
denied.     McLendon  v.  Frost,  57  Ga.  448,  459. 

2  Mississippi  &  T.  R.  Co.  v.  Gill,  66  Miss.  39,  5  So.  393;  Jones  v.  Smith, 

64  N.  Y,  180,  184,  Otherwise  where  the  evidence  sought  to  be  con- 
tradicted is  immaterial,  Layton  v.  Kirkendall,  20  Colo,  236,  38 
Pac.  55. 
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SRowe  V.  Brenton,  3  Mann.  &  E.  333,  139,  8  Barn.  &  C.  737,  5  L.  J.  K, 
J3.  ]37. 

/.  Cross-examination.  (1)  Limits  of,  generally. — A  party 
has  no  right,  before  his  adversary's  case  is  closed,  to  introduce 
his  own  case  to  the  jury  by  cross-examining  the  vs^itness  of  his 
adversary  on  matters  beyond  the  limit  of  the  direct  examination 
of  such  witness.' 

1  Bowman  v.  AVhite,  130  Cal.  23,  42  Pae.  470;  Wheeler  &  W.  Mfg.  Co.  v. 
Barrett,  172  III.  610,  50  N.  E.  325,  affirming  70  111.  App.  222;  Britton 
V.  State  ex  rel.  Rowe,  115  Ind.  55,  17  N.  E.  254;  Bulliss  v.  Chicago, 
M.  &  St.  P.  E.  Co.  76  Iowa,  680,  39  N.  W.  245;  Delissa  v.  Fuller  Coal 
&  Min.  Co.  59  Kan.  319,  52  Pac.  886;  Sterling  w  Bock,  37  Minn.  29, 
32  N.  W.  865;  Schmidt  v.  Schmidt,  47  Minn.  451,  50  N.  W.  598;  Xcil 
V.  Thorn,  88  X.  Y.  270;  Ernst  v.  Estey  Wire  WorUs  Co.  21  Misc.  (IS, 
46  N.  Y.  Supp.  918;  Olive  v.  Olive,  95  N,  c.  485;  Kllmaker  v.  Buckley. 
10  Serg.  &  E.  72;  Denniston  v.  Philadelphia  Co.  161  Pa.  41,  28  Atl. 
1007;  First  Nat.  Bank  v.  Smith,  8  S.  D.  101,  0.5  N.  W.  439,  affirmint;' 
on  rehearing  8  S.  D.  7,  65  X.  W.  437;  Wendt  v.  Chicago,  St.  P.  M. 
&  0.  E.  Co.  4  S.  D.  476,  57  N.  W.  226;  Bishop  v.  AveriU,  17  Wash. 
209,  49  Pac.  237,  50  Pac.  1024;  Welcome  v.  Mitchell,  81  Wis.  50fi. 
51  N.  W.  1080;  Goddard  v.  Crefeld  Mills,  21  C.  C.  A.  530,  45  U.  S. 
App.  84,  75  Fed.  818.  Contra,  Dillard  v.  Samuels,  25  S.  C.  318.  But 
the  fact  that  evidence  called  forth  by  a  legitimate  cross-examination 
tends  to  sustain  a  cross  action  or  counterclaim  affords  no  reason  for 
its  e.-cclusion.     Eush  v.  French,  1  Ariz.  139,  25  Pac.  816. 

Defendants  cannot  put  a  paper  in  proof  as  substantive  evidence  for  them- 
selves on  cross-examination  of  plaintiff's  witness.  Weeks  v.  McPhail, 
128  N.  C.  130,  38  S.  E.  472. 

For  the  limit  of  a  strict  cross-examination  vfithin  the  meaning  of  this  rule, 
see  chapter  vii.,  §  16,  c. 

(2)  Of  party  testifying  in  own  behalf. — A  greater  latitude  is 
allowable  in  the  cross-examination  of  a  party  who  testifies  on 
his  own  behalf  /  but  even  there  the  limits  of  the  cross-examina- 
tion beyond  the  scope  of  the  direct  are  in  the  discretion  of  the 
judge.^ 

I  See  chapter  viii.,  §  16,  c. 

«Eea  V.  Missouri,  17  Wall.  542,  21  L.  ed.  709;  Lange  v.  Manhattan  E.  Co. 
46  N.  Y.  S.  E.  868,  19  N.  Y.  Supp.  1022  (refusing  to  permit  the  defense 
to  he  proved  upon  the  cross-examination  of  the  plaintiff  before  he 
rests). 
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(3)  Oross-exariiination  at  large  in  discreiion  of  court. — It  is 
in  the  discretion  of  the  court,  in  controlling  the  order  of  proof, 
to  allow  cross-examining  counsel  to  go  beyond  the  limits  of  strict 
cross-examination,  and  introduce  matters  in  support  of  his  own 
case.* 

iHuntsviUe  Belt  Line  &  M.  S.  R.  Co.  v.  Corpening,  97  Ala.  681,  12  So. 
295;  Thornton  v.  Hook,  36  Cal.  223;  Harrington  v.  Butte  &  B.  Min. 
Co.  19  Mont.  411,  48  Pac.  758;  Neil  v.  Thorn,  88  N.  Y.  270,  270 
(dictum)  ;  American  Encaustic  Tiling  Co.  v.  Reich,  35  N.  Y.  S.  R. 
579,  12  N.  Y.  Supp.  927;  Pollatscbek  v.  Goodwin,  17  Misc.  587,  40 
N.  Y.  Supp.  682,  affirming  16  Misc.  680,  38  N.  Y.  Supp.  971 ;  McGuirc 
V.  Hartford  F.  Ins.  Co.  7  App.  Div.  575,  40  N.  Y.  Supp.  300.  Contra, 
Bell  V.  Prewitt,  62  111.  301  {reversing  judgment  for  allowing  cross- 
examination  at  large). 

Defendant  could  not  suspend  the  cross-examination  of  plaintiff's  witness 
for  the  purpose  of  introducing  documents  as  part  of  defendant's  case. 
Armour  Packing  Co.  v.  Vietch- Young  Produce  Co.  —  Ala.  — ,  39  So. 
680. 


g.  Several  defendants. — Where  there  are  several  defendants 
having  separate  defenses  it  is  in  the  discretion  of  the  judge  in 
what  order  they  shall  cross-examine,  present  their  ease,  and  sum 
ap.  If  their  interests  are  identical  they  may  be  confined  to  one 
counsel  in  so  doing  for  all,  as  if  their  defense  was  joint." 

1  Fletcher  v.  Crosbie,  2  Moody  &  R.  417. 

"If  several  defendants  having  separate  defenses  appear  by  different  counsel 
the  court  must  determine  their  relative  order  in  the  evidence  and 
argument."  Cal.  Code  Civ.  Proc.  §  607.  Similar  statutory  provisions 
exist  in  several  other  states. 

2  Chippendale  v.  Masson,  4  Campb.  174;  Mason  v.  Ditchbourne,  1  Moody 

&  R.  462,  note. 


h.  Counterclaim. — Where  a  counterclaim  is  interposed,  be- 
side denials  or  other  defenses  to  the  cause  of  action,  it  is  in  the 
discretion  of  the  court  to  try  both  together,  or  to  postpone  de- 
fendant's evidence  as  to  his  counterclaim,  including  his  exami- 
nation of  plaintiff  thereon,  until  after  the  close  of  plaintiff's 
case.^ 

1  Thompson  v.  Woodfine,  38  L.  T.  N.  S.  753,  26  Week.  Rep.  678,  47  L.  J. 
Ch.  N.  s.  832. 
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I.  Reopening. — After  either^  or  both*  parties  have  rested, 
the  admission  or  exclusion  of  further  evidence  is  in  the  discre- 
tion of  the  judge ;  and  this  discretion  extends  to  evidence  offered 
during'  and  after*  the  argument  and  even  after  the  cause  has 
been  submitted  to  the  jury,*  but  an  exception  may  be  taken,  and 
if  the  ruling  be  an  abuse  of  discretion  relief  may  be  had.^  On 
reopening  the  case  the  court  may  prescribe  the  extent  and  limits 
thereof ; ''  and  after  taking  further  evidence  has  been  commenced 
a  party  has  a  right  to  complete  it '  but  not  to  go  beyond  tho 
limits  prescribed.® 

iHoey  V.  Fletcher,  39  Fla.  325,  22  So.  TiG;  Consolidated  Coal  Co.  v.  Jones 
&  A.  Co.  120  111.  Apr.  139;  Giffen  v.  Lewiston,  6  Idaho,  231,  55  Pai:. 
545;  Corkery  v.  Security  F.  Ins.  Co.  99  Iowa,  .382,  68  N.  W.  792, 
citing  McClain's  (Iowa)  Code,  §  4000;  Hill  v.  M-Uer,  50  Kan.  659,  3i 
Pac.  354;  Chicago,  B.  &  Q.  R.  Co.  v.  Goracke,  32  Neb.  90,  48  N.  W. 
879;  Carradine  ^•.  Hotchkiss,  120  N.  Y.  608,  24  N.  E.  1020;  Myers  v. 
Maverick,  —  Tex.  Civ.  App.  — ,  27  S.  W.  1083,  affirming  on  rehearing 
27  S.  W.  950. 

The  court  in  its  discretion  may  grant  or  refuse  plaintiff  permission  to 
introduce  further  testimony  after  a  motion  for  nonsuit  has  been  inter- 
posed (Kelly  V.  E.  F.  Hallack  Lumber  &  Mfg.  Co.  22  Colo.  221,  43 
Pac.  1003;  Trumbull  v.  O'Hara,  68  Conn.  33,  35  At).  764:  Pitts  \. 
Florida  C.  &  P.  E.  Co.  115  Ga.  1013,  42  S.  E.  383;  Brooke  v.  Lowe, 
122  Ga.  358,  50  S.  E.  140;  Alderson  v.  Marshall,  7  Mont.  288,  Ki 
Pac.  576;  Featherston  v.  Wilson,  123  N.  V.  023,  31  S.  E.  843; 
Anderton  v.  Blais,  28  R.  I.  78,  65  Atl.  C02;  Gesas  v.  Oregon  Short 
Line  R.  Co.  33  Utah,  156,  13  L.R.A.(N.S.)  1074,  93  Pac.  274);  and 
after  the  motion  has  been  argued  (Cushman  v.  Coleman,  92  Ga.  772. 
19  S.  E.  46;  Wingo  v.  Caldwell,  35  S.  C.  609,  14  S.  E.  827)  and  denied. 
Garber  v.  Gianella,  98  Cal.  527,  33  Pac.  458,  reversing  on  rehearin.i; 
30  Pac.  841.  So  the  court  may  permit  plaintiff  to  introduce  further 
testimony  after  defendant's  request  for  a  peremptory  instruction  '>r 
direeted  verdict  has  been  made  (Ballowe  \.  Hillman,  18  Ky.  L.  Rep. 
677,  37  S.  W.  950),  and  decided  (Illinois  C.  R.  Co.  v.  Griffin,  25  C. 
C.  A.  413,  53  U.  S.  App.  22,  80  Fed.  278;  Dorr  Cattle  Co.  v.  Chicago 
&  G.  W.  R.  Co.  128  Iowa,  359,  103  N.  W.  103;  Bridger  v.  Excliang-; 
Bank,  126  Ga.  821,  8  L.R.A.(N.S.)  463,  115  Am.  St.  Eep.  118,  r,(i 
S.  E.  97;  Union  P.  R.  Co.  v.  Edmondson,  77  Neb.  682,  110  N.  W.  650), 
and  while  defendant's  demurrer  to  the  evidence  is  argued  (Oberland(?r 
v.  Confrey,  3S  Kan.  462,  17  Pac.  88),  and  after  the  demurrer  has  been 
sustained  (Farmers'  &,  M.  Bank  v.  Bank  of  Glen  Elder,  46  Kan.  376, 
26  Pac.  680)  ;  and  may  reject  cumulative  evidence  offered  by  plaintiff 
after  he  has  closed  his  case  and  a  verdict  has  been  directed  for  de- 
fendant. American  Eagle  Tobacco  Co.  v.  Pciiee,  70  Mich.  633,  38  N. 
W.  605. 


106  CIVIL    TEIAL    BEIEIT. 

KvDn  where  the  plaintiff  lias  rested  and  the  court  has  decided  to  direct  a 
verdict  for  defendant,  the  case  shoiild  be  reopened  if  the  plaintiff 
offers  to  produce  competent  evidence  sufficient  to  sustain  his  case. 
Pittsburg  Plate  Glass  Co.  v.  Roqueraore,  —  Tex.  Civ.  App.  — ,  88 
S.  W.  449. 

2  Kansas  City  Southern  R.  Co.  v.  Henrie,  87  Ark.  443,  112  S.  W.  967; 
Miller  y.  Sharp,  49  Cal.  233;  Plummer  v.  Struby-Estabrooke  Mercan- 
tile Co.  23  Colo.  190,  47  Pac.  294;  Macon  v.  Harris,  75  Ga.  761;  Wil- 
lard  V.  Petitt,  153  111.  663,  39  N.  E.  991,  affirming  54  111.  App.  257; 
McNutt  V.  McNutt,  116  Ind.  545,  2  L.R.A.  372,  19  N.  E.  115;  Hartley 
State  Bank  ».  McCorkcll,  91  Iowa,  660,  60  N.  W.  197;  Witt  v.  Lati- 
mer, 339  lo-wa,  273,  117  X.  \V.  680;  State  v.  Bussey,  58  Kan.  679,  50 
Pac.  891  ;  Vicksburg  Liquor  &  Tobacco  Co.  v.  Jeffries,  45  La.  Ann. 
621,  12  So.  743;  Morena  v.  Winston,  194  Mass.  378,  80  N.  E.  473; 
Minkley  r.  Springwells  Twp.  113  Mich.  347,  71  N.  W.  649;  Nelson 
V.  Finseth,  55  Minn.  417,  57  N.  W.  141;  Sweeney  v.  Hjul,  23  Nev. 
409,  48  Pac.  1036,  49  Pac.  169;  Caldwell  v.  New  Jersey  S.  B.  Co.  47 
N.  Y.  282,  affirming  5fi  Barb.  425;  Williams  v.  Hayes,  20  N.  Y.  58; 
Standard  Supply  &  Equipment  Co.  v.  Merritt,  48  Misc.  498,  96  N.  Y. 
Supp.  181;  Jarvis  v.  New  York  House  Wrecking  Co.  84  N.  Y"".  Supp. 
191;  Gregg  v.  Mallett,  111  N.  C.  74,  13  S.  E.  936;  Davis  v.  Emmons, 
32  Or.  389,  51  Pac.  652,  citing  Hill's  (Or.)  Anno.  Laws,  §§  196,  830; 
Hampson  v.  Taylor,  15  R.  I.  83,  8  Atl.  331,  23  Atl.  732;  Calkins  v. 
Seabury-Calkiiis  Consol.  Min.  Co.  5  S.  D.  299,  58  N.  W.  797;  Bertha 
Zinc  Co.  \.  Martin,  93  Va.  791,  22  S.  E.  869;  Philadelphia  &  T.  R. 
Co.  V.  Stimpson,  14  Pet.  448,  10  L.  ed.  535;  Consaul  v.  Cvunmings, 
30  App.  D.  C.  540;  Gray  v.  Good,  44  Ind.  App.  470.  89  N.  E.  498; 
Bartlett  v.  Illinois  Surety  Co.  142  Iowa,  538,  119  N.  W.  729;  More- 
land  ^■.  Newberger  Cotton  Co.  94  Miss.  572,  48  So.  187;  Penn  v. 
Georgia  S.  &  F.  R.  Co.  120  Ga.  856,  60  S.  E.  172;  St.  Louis,  1.  M.  i, 
S.  R.  Co.  V.  Cassidy  Southwestern  Commission  Co.  48  Tex.  Civ.  App. 
484,  107  S.  W.  628.  Even  if  the  further  testimony  be  the  re-cxamiiia- 
tion  of  a  witness  who  has  once  been  examined.  People  v.  Rectoi-, 
19  Wend.  569. 

The  English  rule,  which  is  somewhat  more  strict  than  the  American,  still 
allows  that  if  a  party  is  taken  by  surprise  at  the  statements  made  by 
the  other  side,  on  a  point  that  is  relevant  and  w'hich  he  has  had  no 
opportunity  of  meeting,  and  on  which  there  has  been  no  cross-examina- 
tion, the  court  has  power  to  reopen  the  case,  and  even  a  witness  al- 
ready examined  may  be  recalled.  Rogers  v.  Manley,  42  L.  T.  N.  S. 
585,  citing  Taylor,  Ev.  0th  ed.  1[  359,  p.  392. 

SLowenstein  v.  Finney,  54  Ark.  124,  15  S.  W.  153;  Hilburn  v.  Hilburn,  105 
Ga.  471,  30  S.  E.  650;  McDonald  v.  Fairbanks,  M.  &  Co.  161  111.  124, 
43  N.  E.  783,  affirming  58  111.  App.  384;  Henry  County  Comrs.  v. 
Slatter,  .52  Ind.  171;  McComb  v.  Council  Bluffs  Co.  83  Iowa,  247,  48 
N.  W.  1038,  citing  Iowa  Code,  §  2799;  Lake  v.  Weaver,  20  R.  I.  46, 
37  Atl.  302;  Dobson  v.  Cothran,  34  S.  C.  518,  13  S.  E.  679;  Phoenix 
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Ins.  Co.  V.  Swann,  —  Tex.  Civ.  App.  — ,  41  S.  W.  519';  Buchanan  ^. 
Cook,  70  Vt.  168,  40  Atl.  102;  State  v.  Powell,  40  La.  Ann.  241,  4  So. 
447;  Cincinnati,  N.  0.  &  T.  E.  Co.  ^.  Cox,  74  C.  C.  A.  304,  143  Fed. 
110. 

4Soekel  v.  Norman,  78  Iowa,  254,  43  N.  W.  190;  State  v.  Martin,  89  Me. 
117,  35  Atl.  1023;  Case  v.  Dodge,  18  K.  I.  661,  29  Atl.  785;  Sisler  v. 
Shaffer,  43  ^'\■.  Va.  769,  28  S.  E.  721;  Everman  v.  Menomonie,  81  Wis. 
U24,  51  X.  W.  1013;  Thomas  v.  Chicago,  M.  &  St.  P.  E.  Co.  114  Iowa, 
169,  86  N.  W.  259;  Harper  v.  Marion  County,  33  Tex.  Civ.  App.  653, 
77  S.  W.  1044;  Greer  v.  Bringhurst,  23  Tex.  Civ.  App.  582,  56  S.  W. 
947.  If  admitted,  the  adverse  party  should  be  allowed  to  rebut  it. 
George  v.  Pilcher,  28  Gratt.  299,  26  Am.  Eep.  350. 

s  Cook  V.  Ottawa  University,  14  Kan.  548;  Com.  v.  Eicketson,  5  Met.  412 
{dictum,  sanctioning  course  of  judge  in  allowing  a,  witness  to  be  called 
to  testify  on  a  point  as  to  which  the  jury  inquired)  ;  Henlow  v.  Leon- 
ard, 7,  .Johns.  200;  Eoyston  v.  Illinois  C.  E.  Co.  67  Miss.  370,  7  So. 
320;  Keevony  •■'.  Ottman,  26  Ohio  L.  J.  65;  Wilson  v.  Johpaon,  51 
Fla.  370,  41  So.  3!Io.  Contra,  Wait  v.  Krewson,  59  N.  J.  L.  71.  35  Atl. 
742;  Lueders  v.  Tenino,  49  Wash.  521,  95  Pac.  1089. 

Even  after  verdict  it  is  discretionary  to  admit  further  evidence.  West  ■.. 
Ela,  42  Kan.  334,  21  Pac.  1043;  Meserve  v.  Folsom,  02  Vt.  504,  20 
Atl.  920.    Contra,  Ee  Thompson,  0  Mont.  381,  23  Pac.  933. 

est.  Ix)uis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  of  Philadelphia,  55  Ark.  163,  18  S. 
W.  43;  Smith  v.  State  Ins.  Co.  58  Iowa,  487,  12  X.  W.  542;  Wagar  v. 
Bowley,  104  Mich.  38,  62  N.  W.  293;  Stein  v.  Eoeller,  66  Minn.  283,  68 
N.  W'.  1087 ;  Meacham  v.  Moore,  59  Miss.  561 ;  Owen  v.  O'Eeilly,  20 
Mo.  603;  Meyer  v.  Cullen,  54  N.  Y.  392.  But  see  Wright  v.  Eeusens, 
133  N.  Y.  298,  31  N.  E.  215;  Fort  Worth  &  D.  C.  E.  Co.  v.  Johnson, 

5  Tex.  Civ.  App.  24.  23  S.  W.  827.  Compare  as  to  remedy  1  Graham, 
Pr.  3d  ed.  740.  Contra,  Kelly  v.  E.  F.  Hallack  Lumber  &  Mfg.  Co. 
22  Colo.  221,  43  Pac.  1003;  Sandwich  v.  Dolan,  141  111.  430,  31  N.  E. 
416;  State  v.  Martin,  89  Me.  117,  35  Atl.  1023;  Ohlendorf  v.  Kanne, 
66  Md.  495,  8  Atl.  351;  Case  v.  Dodge,  18  E.  I.  601,  29  Atl.  785. 

7  State  V.  Harris,  63  N.  C.  1. 

8  Mobile  Fire  Dept.  Ins.  Co.  v.  Parsons,  11  N.  Y.  Week.  Dig.  414. 

9  Stephens  v.  Fox,  83  N.  Y.  313,  affirming  17  Hun,  435;  Omaha  Eeal  Estate 

6  T.  Co.  v.  Kragscow,  47  Neb.  592,  66  N.  W.  658. 

3.  Order  as  between  different  items  of  each  party's  evidence  in 
chief. 

a.  In  general. — For  the  order  of  proof  in  a  party's  case  in 
chief  no  specific  rules  exist.  While  the  court  may  exercise  its 
discretion  in  the  matter,^  as  a  general  rule  it  will  not  interfere 
to  control  a  party  as  to  the  order  in  which  he  shall  introduce  his 
evidence,  but  will  allow  him  to  prove  the  various  facts  in  his 
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case  in  the  order  which  he  prefers,*  unless  it  is  made  to  appear 
to  the  court  that  some  undue  advantage  will  thereby  be  taken 
of  the  opposite  party.' 

1  See  supra,  §  1. 

23  Wigmore,  Ev.  §§  1869,  1871;  Spears  v.  Cross,  7  Port.  (Ala.)  437;  Pal- 
mer V.  McCafferty,  15  Cal.  334;  McCurdy  v.  Terry,  33  Ga.  49;  Rogers 
V.  Brent,  10  111.  573,  50  Am.  Dec.  422;  Mix  v.  Osby,  62  111.  193;  Mt- 
Daneld  v.  Logi,  143  111.  487,  32  N.  E.  423;  Throgmorton  v.  Davis,  1 
Blackf.  174;  Hadden  v.  Johnson,  7  Ind.  394;  Cook  v.  Robinson,  42 
Iowa,  474;  Cotton  v.  Haskins,  Litt.  Sel.  Cas.  (Ky.)  151;  Doyle  %. 
Estornet,  13  La.  Ann.  318;  Gordon  v.  Millaudon,  16  La.  Ann.  347: 
Caton  v.  Carter,  9  Gill  &  J.  476;  Welleraburg  &  W.  N.  PI.  Road  Co. 
V.  Bruce,  6  Md.  457;  Pegram  v.  Newman,  54  Miss.  612;  Lusk  v.  Col 
vin,  8  N.  J.  L.  62;  Johnson  v.  Brown,  25  Tex.  Supp.  120;  Jenne  v. 
Joslyn,  41  Vt.  478;  Winkler  v.  Chesapeake  &  O.  R.  Co.  12  W.  Va.  69!). 

3  McDaneld  v.  Logi,  143  111.  487,  32  N.  E.  423. 

b.  Where  competency  of  evidence  depends  on  proof  of  other 
facts. — If,  however,  the  competency  of  any  matter  as  testimony 
depends  upon  proof  of  certain  facts,  evidence  of  such  facts  must 
be  offered  before  or  with  the  testimony.^ 

But,  if  evidence  apparently  incompetent  only  because  its  rel- 
evancy is  not  apparent,  or  because  it  is  not  the  best  evidence,  is 
offered,  the  court  may  receive  it  conditionally,  if  counsel  gives 
assurance  that  he  will  supply  the  necessary  foundation  after- 
wards.* 

1  San  Miguel  Consol.  Gold  Min.  Co.  v.  Bowner,  33  Colo.  207,  79  Pac.  1025 ; 
Nordyke  v.  Shearon,  12  Ind.  346;  Goings  v.  Chapman,  18  Ind.  194; 
Johnson  v.  Brown,  25  Tex.  Supp.  120;  Winkler  v.  Chesapeake  &  0. 
R.  Co.  12  W.  Va.  699. 

8  United  States  v.  Flowery,  1  Sprague,  ]09,  Fed.  Cas.  No.  15,122;  Deery  v. 
Cray,  10  Wall.  263,  19  L.  ed.  887;  First  Unitarian  See.  v.  Faulkner,  91 
U'.  S.  415,  23  L.  ed.  283;  Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334, 
22  So.  163;  Crosett  v.  Whelan,  44  Cal.  200;  Kenniff  v.  Caulfield,  140 
Cal.  34,  73  Pac.  803;  Dougherty  v.  Welch,  53  Conn.  558,  5  Atl.  704; 
Italian-Swiss  Agri.  Colony  v.  Pease,  194  111.  98,  62  N.  E.  317;  Haller 
V.  Gibson,  30  Ind.  App.  10,  65  N.  E.  293;  Cramer  v.  Burlington,  42 
Iowa,  315;  Martin  \.  Williams,  40  Kan.  153,  19  Pae.  551;  Pasquier's 
Succession,  12  La.  Ann.  758;  Morse  v.  Woodworth,  155  Mass.  2.33,  29 
N.  E.  525;  Ober  v.  Carson,  62  Mo.  209;  Place  v.  Minster,  65  N.  Y.  89 
(conspiracy)  ;  McDougald  v.  Coward,  95  N.  C.  368;  Diehl  v.  Emig, 
65  Pa.  429;  Deitz  v.  Providence  Washington  Ins.  Co.  33  W.  Va.  526, 
11  S.  E.  50. 
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But  the  practice  is  not  to  be  commended  (Buist  v.  Guice,  96  Ala.  255,  la 
So.  280;  Central  Pennsylvania  Telepli.  &  S.  Co.  v.  Thompson,  112  Pa. 
ns,  3  Atl.  439;  Gould  v.  Dwellinghouse  Ins.  Co.  134  Pa.  570,  19  Atl. 
793),  and  is  a  matter  of  favor,  not  of  right.  Woollen  v.  Wire,  110 
Ind.  251,  11  N.  E.  230. 

In  some  instances  such  evidence  has  been  so  admitted  where  no  promise  U> 
connect  seems  to  have  been  made.  Foley  v.  Tipton  Hotel  Asso.  302 
Iowa,  272,  71  N.  W.  236;  Brady  v.  Finn,  1C2  Mass.  260,  38  N.  E.  506; 
McDerraott  v.  Juddy,  67  Mo.  App.  647;  Starr  v.  Gregory  Consol.  Min. 
Co.  6  Mont.  485,  13  Pac.  195;  Merchants'  Exchange  Nat.  Bank  v. 
Wallach,  20  Misc.  309,  45  N.  Y.  Supp.  885 ;  Shahan  v.  Swan,  48  Ohio- 
St.  25,  26  N.  E.  222;  Chamberlin  v.  Fuller,  59  Vt.  247,  9  Atl.  832. 
But  see  as  to  the  necessity  of  a  promise,  Cheatham  v.  Wilber,  1  Dak. 
321,  46  N.  W.  580;  Ward  v.  Montgomery,  57  Ind.  278;  Baker  v.  E./an,. 
32  Md.  355;  Pier  v.  Heinrichoffen,  52  Mo.  333;  Cass  v.  New  York  A 
N.  H.  R,  Co.  1  E.  D.  Smith,  522. 

If  the  evidence  does  not  prove  rclp\'ant  the  judge's  instructions  may,  per- 
haps, not  cure  the  error;  but  the  error,  if  any,  in  admitting  irrelevant 
evidence,  is  cured  by  the  subsequent  introduction  of  testimony  render- 
ing it  relevant.  Bell  v.  Chambers,  38  Ala.  660;  McCoy  v.  Watson,  51 
Ala.  466;  Barkly  v.  Copeland,  74  Cal.  1,  35  Pac.  307;  Roux  v.  Blodgett 
&  D.  Lumber  Co.  94  Mich.  607,  54  N.  W.  492;  Lyons  v.  Davis,  30  N. 
J.  L.  301. 

Where  evidence  is  admitted  conditionally,  defects  to  be  supplied,  and  the 
condition  is  not  available,  the  evidence  so  admitted  cannot  be  avail- 
able for  any  purpose.  Manufacturers'  Commercial  Co.  v.  Rochester  R. 
Co.  123  N.  Y.  Supp.  1128. 

In  Wellersburg  &  W.  N.  PI.  Road  Co.  v.  Bruce,  6  Md.  457,  it  was  held 
that  the  court  is  not  justified  in  excluding  evidence  prima  facie  rele- 
vant and  material,  until  assurances  are  given  that  other  evidence  will 
be  given  which  the  court  may  think  necessary  to  enable  the  party  to- 
recover. 

Where  an  instnunent  is  lost  and  secondary  evidence  of  its 
contents  is  sought  to  be  introduced,  there  is  some  difference  of 
opinion  as  to  the  order  in  which  these  proofs  shall  be  received.^ 
The  natural  order  of  proof  in  such  cases  is:  (1)  To  prove  the 
existence  of  the  original;  (2)  its  execution;  (3)  its  loss;  (4) 
its  contents.*  But  in  many  instances  it  would  be  impossible  to 
observe  this  order,  and,  as  in  all  other  questions  as  to  order  of 
proof,  the  court  may  exercise  its  discretion.* 

iGroff  V.  Ramsey,  19  Minn.  44,  Gil.  24;  Bateman  v.  Bateman,  21  Tex.  432. 

2  Allen  v.  Parish,  3  Ohio,  107;  State  v-  McCoy,  2  Speers,  L.  711. 

SGroff  V.  Ramsey,  19  Minn.  44,  Gil.  24,  holding  that  contents  of  lost  in- 
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stvument  may  first  be  proved  where  it  is  more  convenient  to  do  so 
and  assurance  is  given  that  other  proot  v/ill  be  put  in  later. 

And  the  fact  that  evidence  of  the  loss  of  an  original  patent  was  not  given 
until  after  a,  copy  of  the  patent  was  introduced  in  evidence  was  lield 
immaterial  in  Stephenson  v.  Doe.  8  Blackf.  508,  46  Am.  Dec.  489. 

So  proof  of  loss  was  permitted  before  proof  of  existence  or  execution,  in 
Fitch  V.  Bogue,  19  Conn.  285;  and  Bateman  v.  Bateman,  21  Tex.  432. 

And  in  Stowe  v.  Querner,  L.  E.  5  Exch.  155,  39  L.  J.  Exch.  N.  S.  60,  22 
L.  T.  N.  S.  29,  18  Week.  Eep.  476,  it  was  lield  that  where  the  execu- 
tion of  the  instrument  is  itself  tlie  main  issue,  proof  of  contents  may 
be  first  received. 


VIII.— EXAMIlsrATION"  OF  WITl^ESSES. 

1.  Examination  to  test  competency. 

2.  Oath  or   aflirmation. 

3.  (^ontrol  of  court  over  examination. 

u,.  In  general. 

b.  Over  extent  of  examination, 

4.  Kxamination  by  the  court. 

5.  Exclusion  of  witnesses. 

<).  ]jimiting  number  of  witnesses. 
7.  Privilege  of  witness. 

a.  lu  general. 

b.  Privilege  personal  to  witness;  waiver. 

c.  Instructing  witness  as  to  privilege. 

d.  'When  protected  from  effect  of  disclosure. 

B.  Conclusiveness  of  witness's  statement  that  answer  will  tend  to 
criminate  him. 
S.  I'jxpert's   refusal   to   testify   vinless   specially   compensated. 
9.  Questions  generally. 

a.  In  general. 

b.  Assuming  facts  not  proved, 
u.  Calling  for  expert  opinions. 

10.  Hypothetical  questions. 

a.  In  general. 

b.  Based  on  opinion  of  other  expert. 

e.  Length  of  question. 

11.  Leading   questions. 

a.  In  general. 

b.  To   one's    own   witness. 

c.  On  cross-examination. 

12.  Answers. 

13.  Use  of  scientific  books  on  examination. 

14.  Use  of  memoranda  to  refresh  recollection. 

a.  In  general. 

b.  Eight,  for  purpose  of  cross-examination,  to  inspect  paper  used  by 

witness  to  refresh  memory. 

15.  Direct  examination;   adverse  party. 

10.  Eight  to  cross-examination  and  the  extent  thereof. 

a.  In  general ;   interruption  by  sickness  or  death. 

b.  Eefusal  to  allow  cross-examination  as  ground  for  reversal  or  new 

trial. 

c.  riow  far  limited  to  direct. 

d.  WitnosHcs  to  opinions  or  values. 
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e.  Witnesses  to  character  or  reputation. 

f.  To  discredit  witness. 
37.  Redirect  examination. 

18.  Re-cross  examination. 

19.  Interpreters;  deaf  and  dumb  witnesses. 

1.  Examination  to  test  competency. 

Under  the  old  practice  objections  to  the  competency  of  a  wit- 
ness could  only  be  taken  by  either  examining  him  on  his  voir 
dire^  or  by  calling  other  witnesses  to  establish  the  fact  on  which 
the  objection  rested.*  A  resort  to  one  method  precluded  the  use 
of  the  other.'  The  strictness  of  this  rule  has  been  somewhat  re- 
laxed, so  that,  while  the  objection  should,  if  known,  be  made  be- 
fore the  witness  has  testified  in  chief,  a  party  may  permit  the 
witness  to  be  sworn  in  chief,  and  raise  the  objection  to  his  com- 
petency at  any  time  during  his  examination,*  subject  to  the 
qualification  that  such  objection  be  made  as  soon  as  the  incompe- 
tency is  discovered. ° 

Before  a  witness  can  be  permitted  to  give  his  opinion  as  an 
expert,  his  competency  must  be  established  by  a  preliminary 
examination,®  and  the  court  may,  in  its  discretion,  allow  a  pre- 
liminary cross-examination  with  respect  to  his  qualifications  be- 
fore permitting  him  to  testify.' 

1  The  right  of  the  party  against  wliom  a  witness  has  been  called  to  have 
the  witness  sworn  on  his  voir  dire  and  examined  touching  his  com- 
petency before  he  is  sworn  in  chief,  when  insisted  upon,  cannot  be 
denied.  Seeley  v.  Engell,  33  ]Sf.  Y.  542,  reversing  37  Barb.  5.30.  But 
a  request  that  a  witness  be  sworn  and  examined  touching  his  com- 
petency after  he  has  been  sworn  in  chief  and  his  interrogation  as  ti 
witness  actually  commenced  is  properly  refused,  where  the  right  is  ac- 
corded to  assail  his  credibility  on  cross-examination.  State  v.  Downes, 
50  La.  Ann.  694,  23  So.  456.  The  right  to  swear  a  witness  on  his  voir 
dire  belongs  exclusively  to  the  party  objecting  to  his  competency.  Foley 
V.  Mason,  6  Md.  37;  Wright  v.  Mathews,  2  Blackf.  187.  But  the 
party  offering  the  witness  may  cross-examine  him  for  the  purpose  of 
removing  the  disqualification.  Tarleton  v.  Johnson,  25  Ala.  300,  60 
Am.  Dec.  515;  Beach  \.  Covillaud,  2  Cal.  237;  Weigel's  Succession,  IS 
La.  Ann.  49;  Fifield  v.  Smith,  21  Me.  383.  A  witness  may  be  exam- 
ined on  his  voir  dire,  with  reference  to  the  contents  of  writings  not 
produced,  notwitlistonding  an  objection  that  parol  evidence  of  their 
contents  is  inadmissible.  Herndon  v.  Givens,  16  Ala.  261;  Babcock 
V.  Smith,  31    Til.   .'i7;   Fifield   f.  Smith,  21   Me.  383. 
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2  Where  the  incompetency  of  a.  witness  is  established  aliunde,  and  iml  Ijv 

his  own  testimony,  he  cannot  be  examined  himself  to  remove  tlx' 
objection.  Dent  v.  Portwood,  17  Ala.  246;  Hiscox  v.  Hendree,  27  Ahi. 
216;  Diversy  v.  Will,  28  111.  218;  Robinson  v.  Turner,  3  G.  Greene,  540. 

3  Bridge  v.  Wellington,  1  Mass.  219;  Walker  v.  Collier,  37  111.  362;  Stuart 

V.  Lake,  33  Me.  87;  Dora  v.  Osgood,  2  Tyler  (Vt.)  28;  Mifflin  v.  Bing- 
ham, 1  Dall.  273,  1  L.  ed.  133;  Chance  v.  Hine,  6  Conn.  231.  Other- 
wise when  the  inquiry  of  interest  arises  at  different  times  and  on 
distinct  grounds.    Stebbins  v.  Sackett,  5  Conn.  258. 

But  in  Hooker  v.  Johnson,  0  Fla.  730,  the  fact  that  a  witness  answered  on 
his  examination  voir  dire  that  he  had  no  interest  was  held  not  to 
prevent  further  inquiry.  So,  after  an  unsuccessful  attempt  to  ex- 
clude a  witness  on  his  voir  dire,  his  testimony  in  chief  may  be  strick 
en  out  of  the  case  upon  subsequent  discovery  of  his  incompetency.  Lc 
Barron  v.  Redman,  30  Me.  536.  And  overruling  a  preliminary  objec- 
tion to  the  competency  of  a  witness  will  not  prevent  his  testimony 
from  being  struck  out  on  objection  when  his  incompetency  subsequent- 
ly appears.  Heely  v.  Barnes,  4  Denio,  73,  dictum  ;  Schillinger  v.  M  •■ 
Cann,  6  Me.  364. 

<  Fisher  v.  Willard,  13  Mass.  379;  Shurtleff  v.  Willard,  19  Pick.  202; 
Carter  v.  Graves,  7  How.  (Miss.)  9;  Hill  v.  Postley,  90  Va.  200,  17 
S.  E.  946. 

»  Hudson  V.  Crow,  26  Ala.  515;  Brooks  v.  Crosby,  22  Cal.  42;  State  v.  Crab, 
121  Mo.  554,  26  S.  W.  548;  Lewis  v.  Morse,  20  Conn.  211;  Kingsbury 
T.  Buchanan,  11  Iowa,  387 ;  Groshon  v.  Thomas,  20  Md.  234 ;  Donelson 
V.  Taylor,  8  Pick.  389 ;  Heely  v.  Barnes,  4  Denio,  73 ;  Patterson  v.  Wal- 
lace, 44  Pa.  88;  Inglebright  v.  Hammond,  19  Ohio,  337,  53  Am.  Dec. 
430;  Hord  v.  Colbert,  28  Gratt.  49.  In  Georgia  a  Code  provision  ex- 
pressly requires  an  objection  to  competency,  if  known,  to  be  made 
before  examination.  Brunswick  &  W.  R.  Co.  > .  Clem,  80  Ga.  534. 
7  S.  E.  84. 

The  rule  is  the  same  where  the  testimony  of  a  witness  is  taken  by  depo- 
sition. Hudson  v.  Crow,  26  Ala.  515;  United  States  v.  One  Case  of 
Hair  Pencils,  1  Paine,  400,  Fed.  Cas.  No.  15,924.  Contra,  Talbot  v. 
Clark,  8  Pick.  51;  Angell  v.  Rosenbury,  12  Mich.  241  (by  statute). 
But  is  not  applicable  where  the  examination  of  the  witness  commences 
under  a  reservation  of  the  right  to  object.  Andre  v.  Bodman,  13  Md. 
241,  71  Am.  Dec.  628. 

«Polk  V.  State,  36  Ark.  117;  Fairbank  v.  llughson,  58  Cal.  314;  Tyler  v. 
Todd,  36  Conn.  218;  Sandwich  Mfg.  Co.  v.  Nicholson,  32  Kan.  666,  5 
Pac.  164;  Lincoln  v.  Barre,  5  Cush.  590;  State  v.  Secrest,  80  N.  C. 
450;  Koons  v.  State,  36  Ohio  St.  195;  Delaware  &  C.  Steam  Towboat 
Co.  V.  Starrs,  69  Pa.  36 ;  Buflfum  v.  New  York  &  B.  R.  Co.  4  R.  I.  22 1  : 
Carpenter  v.  Corinth,  58  Vt.  214,  2  Atl.  170. 

The  court  may  itself  question  the  witness.  Keith  v.  Wells,  14  Colo.  321,  23 
Pac.  991.     And  other  witnesses  may  be  called  to  testify  with  respect 
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to  his  competency  iJlendum  v.  Com.  0  Rand.  [Va.]  704;  State  v. 
Maynes,  61  Iowa,  119,  15  N.  W.  S64;  iiartin  v.  Courtney,  75  Minn. 
255,  77  N.  W.  813),  but  not  after  tlie  witness  has  been  permited 
to  testify  as  an  expert.  Tullis  v.  Kidd,  12  Ala.  64S;  Washington  y. 
Cole,  6  Ala.  212;  Brabo  v.  Martin,  5  La.  275.  Contra,  Thompson 
V.  Ish,  90  Mo.  ICO,  12  S.  W.  510;  Mason  v.  Phelps,  48  Mich.  126,  11 
N.  W.  413,  837.  One  expert  may  testify  to  the  skill  of  another  who 
has  already  testified,  where  his  knowledge  of  such  skill  is  derived 
from  personal  observation.     Laros  -w  Com.  84  Pa.  200. 

A  witness  cannot  he  asked  whether  he  has  sulFicient  skill  or  experience  to 
give  an  opinion,  but  should  be  required  to  state  the  facts,  from  which 
the  court  may  determine  his  competency.  ilcCutchen  v.  Ixjggins,  109 
Ala.  457,  19  So.   810;   Bggart  v.  State,  40  Fla.  527,  25  So.  144. 

■?  Sarle  v.  Arnold,  7  R.  I.  582;  Fort  Wayne  v.  Coombs,  107  Ind.  75,  7  N.  E. 
743;  Finch  v.  Chicago,  M.  &  St.  V.  R.  Co.  46  Jlinn.  250,  48  N.  W. 
915;  Re  Gorkow,  20  Wash.  563,  50  Pac.  385. 

The  refusal  of  such  preliminary  cross-examination  was  held  error  in  First 
Nat.  Bank  ^.  Wirebaeh,  12  W.  X.  C.  150;  but  though  held  to  bo  a 
right  in  Woodworth  v.  Brooklyn  Elev.  E.  Co.  22  App.  Div.  501,  48 
N.  Y.  Supp.  80,  its  denial  is  not  error  where  the  party  entitled  to 
it  has  not  been  prejudiced  thereby. 

Cross-examination  of  an  expert  bearing  upon  his  credibility  as  a,  witness, 
and  not  his  competency  as  an  expert,  need  not  be  allowed  before  per- 
mitting him  to  testify.     Smyth  v.  Caswell,  67  Tex.  567,  4  S.  W.  848. 

2.  Oath  or  affirmation. 

Without  express  or  implied  consent,^  no  evidence  can  be  per- 
mitted to  go  to  the  jury  unless  under  tthe  sanction  of  an  oath, 
and  it  is  the  duty  of  counsel  offering  a  ■witness  to  see  that  he  is 
sworn.^  A  vcitness  ^ho  is  competent  in  chief  must  be  sworn 
generally,  although  his  examination  be  confined  to  a  particular 
or  incidental  fact.'  One  oath  is  sufficient,  although  the  witness 
be  examined  on  different  days  and  the  matters  in  issue  be  varied 
during  the  trial.* 

In  some  jurisdictions  an  oath  administered  with  the  uplifted 
hand  is  substituted  for  the  usual  practice  of  laying  the  hand  up- 
on and  kissing  the  Gospels.'  A  variation  from  the  strict  statu- 
tory procedure  is  not  fatal  where  no  objection  is  made  at  the 
time  ;^  and  the  fact  that  the  oath  is  more  comprehensive  than  the 
statute  is  no  objection  to  its  validity.''  The  common  law  and 
the  statutes  of  some  states  recognize  any  mode  of  swearing  a 
witness  which  he  holds  to  be  binding  on  his  conscience,  and 
which  is  sanctified  by  the  usage  of  his  country  or  the  sect  to 
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which  he  belongs;'  and  witnesses  who  have  conscientious  scru- 
ples against  taking  an  oath  are  generally  permitted  to  affirm.' 

1  Acquiescence  in  the  omission  to  swear  a  witness  will  be  inferred  from  a, 
failure  to  object  upon  discovery  of  the  neglect.  Slauter  v.  Whitelock, 
12  Ind.  338;  Trammel!  \'.  Mount,  68  Tex.  210,  4  S.  W.  377.  An  ob- 
jection is  too  late  when  first  taken  after  verdict  or  judgment  (Cady  v. 
Norton,  14  Pick.  236 ;  Nesbitt  v.  Dallam,  7  Gill  &  J.  494,  28  Am.  Dec. 
236;  Goldsmith  v.  State,  32  Tex.  Grim.  Kep.  112,  22  S.  W.  405),  but 
not  where  the  witness  supposed  he  had  been  sworn  until  after  the 
testimony  closed,  and  the  parties  and  counsel  remained  unacquainted 
with  the  omission  until  after  verdict.  Hawks  v.  Baker,  6  Me.  72,  1!) 
Am.  Dec.  191. 

z  Hawks  V.  Baker,  6  Me.  72,  19  Am.  Dec.  191. 

That  a  witness  was  not  sworn  before  his  examination  commenced  is  im- 
material where  he  was  subsequently  sworn,  his  testimony  repeated,  and 
no  portion  of  it  taken  prior  to  the  administration  of  the  oath  was 
admitted  in  evidence.    Com.  v.  Keck,  148  Pa.  639,  24  Atl.  161. 

As  to  the  necessity  of  swearing  children  before  permitting  them  to  testify 
and  the  duty  of  the  court  to  instruct  a  child  who,  on  being  called  to 
testify,  proves  to  be  ignorant  of  the  nature  and  obligation  of  an  oath, 
see  note  to  State  ■>.  Michael,  19  L.RA.  605. 

3  Jackson  ex  dem.  Lowell  v.  Parkhurst,  4  Wend.  369. 

4  Bullock  V.  Koon,  9  Cow.  30. 

5  Doss  V.  Birks,  11  Humph.  431;  Jackson  v.  State,  1  Ind.  184. 

Even  where  the  usual  method  of  administering  the  oath  requires  the  wit- 
ness to  kiss  tlie  Bible,  she  may  be  sworn  by  merely  laying  her  hand 
upon  the  book  where  she  says  that  she  had  never  kissed  it  and  had 
been  told  it  was  not  necessary.  Pullen  v.  Pullen,  41  N.  J.  Eq.  136,  5 
Atl.  658. 

8  People  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451  (using  hymn  book  by  mis- 
take). 

An  oath  administered  with  the  uplifted  hand  without  objection  is  valid 
although  the  witness  does  not  declare  as  required  by  statute  that  he 
has  conscientious  scruples  against  being  sworn  on  the  Gospels.  Me 
Kinney  v.  People,  7  111.  540,  43  Am.  Dec.  65. 

^  Ballance  v.  Underbill,  4  111.  453. 

8  Central  Military  Tract  R.  Co.  v.  Eockafellow,  17  111.  54] .  For  instances, 
see  Fryatt  v.  Lindo,  3  Edw.  Ch.  239,  note;  Bex  v.  Morgan,  1  Leach  C. 
L.  54  (swearing  a  Mahometan  upon  the  Koran)  ;  Mildrone's  Case,  1 
Leach  C.  L.  412,  3  Revised  Rep.  708;  Walker's  Case,  1  Leach  C.  L. 
498,  3  Revised  Rep.  717  (swearing  a  Scotch  covenanter  without  kissing 
the  Book)  ;  Edmonds  v.  Rowe,  Ryan  &  M.  77  (swearing  a  Christian 
on  the  Old  Testament)  ;  Omychund  v.  Barker,  1  Atk.  21,  Willes,  538, 
11  Eng.  Rul.  Cas.  126   (swearing  a  Gentoo  by  touching  the  foot  of  a 
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Brahmin).  Tii  Rog.  a'.  Kiilieiiiaii,  Car.  &.  M.  248,  a  Chinese  witness  wa» 
sworn  by  kneeling  down  and  breaking  a  saucer,  the  oath  being  admin- 
istered through  an  interpreter  in  these  words:  "You  shall  tell  the 
truth,  the  whole  truth;  the  saucer  is  cracked,  and  if  you  do  not  tell 
the  truth  your  soul  will  be  cracked  like  the  saucer." 

A  witness  who  believes  in  a  religion  other  than  the  Christian  may  take  the 
usual  oath  where  no  objection  is  made  and  he  testifies  that  he  con- 
siders the  oath  binding  (Territory  v.  Nichols,  3  N.  M.  303,  2  Pac. 
78),  and  an  objection  to  such  proceeding  is  too  late  when  first  made 
after  verdict.  Sells  v.  Hoare,  7  J.  B.  Moore,  36,  3  Brod.  &  B.  232. 
But  he  cannot  take  the  usual  oath  against  objection  where  he  does 
not  deny  that  he  still  retains  the  religion  of  his  country  nor  state 
that  he  regards  the  form  of  oath  taken  as  binding.  State  v.  Chyo 
Chiagk,  92  Mo.  395,  4  S.  W.  704.  Where  an  oath  has  been  adminis- 
tered to  a  Chinese  witness  according  to  the  custom  and  religion  of  his 
country  it  is  not  error  to  subsequently  administer  to  him  an  oath  in 
the  statutory  form.     State  v.  Gin  Pon,  16  Wash.  425,  47  Pac.  961. 

A  witness  who  without  objection  takes  the  oath  in  the  usual  form  may  be 
afterwards  asked  whether  he  considers  the  oath  he  has  taken  binding 
upon  his  conscience;  but  if  he  answers  in  the  afBrmative  he  cannot 
then  be  further  asked  whether  he  considers  any  other  form  of  oath 
more  binding.  Queen's  Case,  2  Brod.  &  B.  284,  22  Revised  Rep.  fi62, 
11  Eng.  Rul.  Cas.  183. 

9  Atcheson  v.  Everitt,  Cowp.  pt.  3 ,  p.  389. 

Under  a  statute  permitting  witnesses  who  have  conscientious  scruples 
against  taking  an  oath,  to  affirm,  it  was  held  in  Williamson  v.  Carroll, 
16  N.  J.  L.  217,  that  a  witness  who  has  no  objection  to  being  sworn 
cannot  be  allowed  to  affirm.  And  in  United  States  v.  Coolidge,  2  Gall. 
364,  Fed.  Cas.  No.  14,858,  one  not  a  Quaker,  who  stated  that  he  had 
conscientious  scruples  against  taking  an  oath,  was  not  permitted  to 
affirm. 

3.  Control  of  court  over  examination. 

a.  In  general. — The  trial  court,  in  the  exercise  of  its  control 
over  the  examination  of  witnesses,*  m^y  permit  testimony  to  be 
given  in  narrative  form,*  or  may  require  the  investigation  to 
proceed  by  questions  and  answers.* 

The  trial  judge  should  protect  a  witness  from  needless  insin- 
uations and  attacks  of  counsel,*  and  should  see  that  unnecessarily 
indecent  questions  be  not  asked,*  and  that  some  indulgence  be 
granted  a  witness  who  is  overcome  with  emotion.®  He  may 
properly  see  that  the  witness  is  given  a  fair  opportunity  to  an- 
swer the  questions  asked  him,  and  in  so  doing  to  make  any  ap- 
propriate explanation  of  his  testimony,''  and  may  stop  his  exami- 
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nation  for  a  time  where  it  seems  calculated  rather  to  conf use 
the  witness  than  to  elicit  the  truth.' 

The  trial  covirt  may  permit  the  examination  of  a  witness  eom- 
nienced  by  one  counsel  to  be  continued  by  another,  notwithstand- 
ing a  court  rule  providing  otherwise,'  and  may  allow  a  witness  to 
be  called  from  the  stand  during  his  examination  for  consulta- 
tion with  his  counsel,^"  and  may  require  counsel  to  disclose  what 
they  expect  to  prove  by  a  witness  before  permitting  him  to  testi- 
fy." 

1  'The  manner  of  examining  a  witness  is  entirely  within  the  discretion  of 
the  court  before  whom  the  witness  is  produced,  and  that  discretion 
must  be  governed  in  a  great  measure  by  a  knowledge  of  the  character 
of  the  witness  and  by  his  demeanor  during  his  examination."  Brown 
V.  Burrus,  8  Mo.  26. 

SNorthem  P.  K.  Co.  v.  Charless,  2  C.  C.  A.  380,  7  U.  S.  App.  359,  51  Fed. 
562. 

i  Clark  V.  Field,  42  Mich.  342,  4  N.  W.  19. 

But  an  attorney  trying  his  own  case  cannot  be  required,  as  a  condition  of 
testifying  in  his  own  behalf,  to  give  his  testimony  by  question  and 
answer.     Thresher  v.  Stonington  Sav.  Bank,  68  Conn.  201,  36  Atl.  38. 

If  counsel  object  to  the  narration  of  testimony  by  a  witness,  he  has  tho 
right  to  insist  that  tlie  testimony  be  given  by  questions  and  answers. 
Altkrug  V.  Horowitz,  111  App.  Div.  420,  97  N.  Y.  Supp.  716. 

estate  V.  Taylor,  118  Mo.  153,  24  S.  W.  449;  Cling  v.  Gunn,  90  Mich. 
135,  51  N.  W.  193;  People  v.  Durrant,  116  Cal.  179,  48  Pae.  75; 
Heffeman  v.  O'Neill,  1  Neb.    (Unof.)    363,  96  N.  W.  244. 

It  is  alike  the  duty  of  the  court  to  protect  a  witness  unduly  dealt  by,  and 
to  abstain  from  interference  when  an  examination  is  properly  con- 
ducted. Carney  v.  State,  79  Ala.  14.  And  it  is  the  duty  of  the  court 
to  exercise  such  restraining  authority  over  counsel  when  interrogating 
witnesses  to  test  their  truthfulness  that  unseemly  scenes  between  them 
and  counsel  will  be  avoided.  Baldwin  v.  St.  Ixjuis,  K.  &  N.  W.  U.  Co. 
75  Iowa,  297,  39  N.  W.  507. 

5  Vulgar  words  should  never  be  required  of  a  witness  when  the  truth  can  b« 
conveyed  with  equal  clearness  and  accuracy  in  becoming  language. 
State  V.  Laxton,  78  N.  C.  564.  The  court  should  not  permit  a  young 
child  to  be  asked  indecent  questions,  but  if  a  competent  witness  there 
is  no  impropriety  in  asking  him  as  to  the  social  intimacy  of  parties. 
People  V.  White,  53  Mich.  537,  19  N.  W.  174. 

<  State  V.  Laxton,  78  N.  C.  564. 

'Smalls  V.  State,  102  Ga.  31,  20  S.  E.  153;  Giffen  v.  Lewiston,  0  Idaho, 
231,  55  Pae.  545. 

Abbott,  Civ.  .Jnr.  T.— 12. 
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The  court  may  properly  interpose  to  prevent  the  unreasonable  interruption 
of  a  witness  by  counsel,  and  permit  her  to  complete  an  unfinished  sen- 
tence.    State  V.  Scott,  80  N.  C.  365. 

8  Weldon  v.  Third  Ave.  E.  Co.  3  App.  Div.  370,  38  N.  Y.  Supp.  206. 

8  Malone  v.  Gates,  87  Mich.  332,  49  N.  W.  638. 

10  Huston  V.  Regn,  184  Pa.  419,  39  Atl.  208. 

A  party  may,  in  the  court's  discretion,  be  called  by  his  counsel  from  the 
witness  stand  during  cross-examination,  and  be  immediately  re- 
called after  »  consultation  with  such  counsel.  Schloss  v.  Estey,  114 
Mich.  429,  72  N.  W.  264. 

11  People  v.  White,  14  Wend.  Ill;  Contra,  Force  v.  Smith,  1  Dana,  151. 

b.  Over  extent  of  examination. — The  court  may  refuse  to  al- 
low questions  to  be  repeated  whicli  have  been  fully  answered,* 
or  to  permit  further  examination  upon  matters  which  have  al- 
ready been  covered,"  and  may  arrest  an  examination  which  is 
needlessly  protracted.' 

iGutsch  V.  Mcllhargey,  69  Mich.  377,  37  N.  W.  303;   Hughes  v.  Ward, 

38  Kan.  452,  16  Pac.   810;    Waterbury  v.   Chicago,  M.   &  St.  P.  R, 

Co.   104   Iowa,   32,   73   N.   W.   341 ;   Aurora  v.   Hillman,   90   111.   61  ; 

Buck  V.  Maddock,  167  111.  219,  47  N.  E.  208,  affirming  67  111.  App. 

466;  Brown  v.  State,  72  Md.  468,  20  Atl.  140;  Plew  v.  State,  —  Tex. 

Crim.  Rep.  — ,  35  S.  W.  366;   White  v.  McLean,  47  How.  Pr.   193; 

Middlesex  Bkg.  Co.  v.  Smith,  27   C.  C.  A.  485,  52  U.  S.  App.  406. 

83  Fed.  133;   Gilliam  v.  Davis,  14  Wash.  183,  44  Pac.  152. 
zPigg  V.  State,  145  Ind.  560,  43  N.  E.  309;  Gulf,  C.  &  S.  F.  R.  Co.  v. 

Pool,  70  Tex.  713,  8  S.  W.  535;   Joslin  v.  Grand  Rapids  Ice  &  Coal 

Co.   53  Mich.   322,   19  N.  W.   17;   Hamilton  v.  Hulett,  51  Minn.  208. 

53  N.  W.  364;  Simon  v.  Home  Ins.  Co.  58  Mich.  278,  25  N.  W.  190; 

McGuire  v.  Lawrence  Mfg.  Co.  156  Mass.  324,  31  N.  E.  3;   State  \. 

Brown,  100  Iowa,  50,  69  N.  W.  277;  Peterson  v.  Johnson- Wentwortli 

Co.  70  Minn.  538,  73  N.  W.  510;  Couts  v.  Keer,  70  Tex.  468,  9  S.  W. 

40;   People  v.  Harrison,   93   Mich.   594,  53   N.   W.   725;    Stillwell  v. 

Patton,  108  Mo.  352,  18  S.  W.  1075. 
3  State  V.  Miller,  93  Mo.  263,  6  S.  W.  57;  McPhail  v.  Johnson,  115  N.  C. 

298,  20  S.  E.  373;  Mulhollin  v.  State  ex  rel.  Ward,  7  Ind.  646;  State 

V.  McGee,  36  La.  Ann.  206;   State  v.  Southern,  48  La.  Ann.  628,  If) 

So.   668. 

But  this  power  should  be  cautiously  and  soundly  exercised.  Morein  v. 
Solomons,  7  Rich.  L.  97;  Peck  v.  Richmond,  2  E.  D.  Smith,  380. 

4.  Examination  by  the  court. 

The  court  may  interrogate  witnesses  to  elicit  material  facta 
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suggested  by  the  evidence/ — especially  v^here  the  witnesses 
are  reluctant  or  evasive,^  and  in  so  doing  may  ask  leading  ques- 
tions,' but  generally  has  no  more  right  to  ask  improper  ques- 
tions than  counsel.*  The  court  may  ask  a  witness  to  repeat  his 
testimony  on  a  particular  point,'  may  recall  a  witness  to  supply 
a  material  fact  overlooked  by  counsel,*  and  may  even  call  and 
examine  witnesses  not  called  by  either  party.'  The  judge 
should  not,  however,  take  charge  of  the  examination  of  a  wit- 
ness unless  the  occasion  demands  it,*  and  should  be  careful,  in 
so  doing,  not  to  indicate  his  own  opinion  of  the  witness's  testi- 
mony.' He  should  not  privately  confer  with  a  witness,  and 
then  ask  questions  to  elicit  the  facts  as  to  which  he  has  made  in- 
quiry.'" 

1  De  Ford  v.  Painter,  3  Okla.  80,  30  L.E.A.  722,  41  Pac.  96 ;  Huffman  v. 
Cauble,  86  Ind.  591;  State  v.  Pagels,  92  Mo.  300,  4  S.  W.  93] ;  Schaefer 
V.  St.  Louis  &  S.  R.  Co.  128  Mo.  64,  30  S.  W.  331;  Wilson  v.  Ohio 
River  &  C.  R.  Co.  52  S.  C.  537,  30  S.  E.  400;  Lefever  v.  Johnson,  70 
Ind.  554.  It  may  even  be  his  duty  to  do  so.  Bowden  v.  Aclior,  95 
Ga.  243,  22  S.  E.  254;  Cobb  v.  State,  —  Miss.  — ,  23  So.  1015;  Sparlcs 
V.  State,  59  Ala.  82. 

It  is  the  duty  and  province  of  the  trial  judge  to  see  that  a  witness  com- 
prehends the  questions  asked  in  order  that  they  may  be  answered 
understandlngly,  and  he  may  interrogate  a  witness  for  that  purpose. 
Scroggin  v.  Johnston,  45  Neb.  714,  64  N.  W.  236. 

estate  V.  Spiers,  103  Iowa,  711,  73  N.  W.  343;  Lockhart  v.  State,  92  Ind. 
452. 

It  is  not  only  the  privilege,  but  the  duty,  of  the  court  to  propound  sucli 
questions  to  reluctant  witnesses  as  will  strip  them  of  the  subter- 
fuges to  which  they  resort  to  evade  telling  the  truth.  Varnedoe  v. 
State,  75  Ga.  181,  58  Am.  Rep.  465. 

3  State  V.  Marshall,  105  Iowa,  38,  74  N.  W.  763;  Com.  v.  Galavan,  9  Allen, 

271;   Long  v.  State,  95  Ind.  487.     Contra,  Hopperwood  v.  State,  39 
Tex.  Crim.  Rep.  15,  44  S.  W.  841. 

4  People  ex  rel.  Lauchantin  v.  Lacoste,  37  N.  Y.  192;   State  v.  Marshall, 

105  Iowa,  38,  74  N.  W.  763. 
6  Sanders  v.  Bagwell,  37  S.  C.  145,  15  S.  E.  714,  16  S.  E.  770. 
«  State  V.  Lee,  80  N.  C.  483. 
TCoulson  V.  Disborough   [1894]  2  Q.  B.  316,  9  Reports,  390,  70  L.  T.  N. 

S.  617,  42  Week.  Rep.  449,  58  J.  P.  784;   Sheets  v.  Bray,  125  Ind. 

33,  24  N.  E.  357. 

8  Hopperwood  v.  State,  39  Tex.  Crim.  Rep.  15,  44  S.  \V.  841. 
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9  Gordon  i.  Irvine,  105  Ga.  144,  31  S.  E.  1.51;  McDonald  v.  State,  89  Tenn. 

164,  14  S.  W.  487. 
"Sparks  ..  State,  50  Ala.  82. 

5.  Exclusion  of  witnesses. 

A  motion  to  require  the  witnesses  to  be  examined  out  of  the 
hearing  of  each  other,  or,  as  it  is  sometimes  called,  to  "put  the 
witnesses  under  the  rule,"  is  generally  addressed  to  the  sound 
discretion  of  the  court.  ^  Parties  to  the  cause"  and  officers  of 
the  court^  will  generally  be  exempted  from  the  operation  of  an 
order  excluding  the  witnespp?,  but  other  exceptions  rest  in  the 
court's  discretion.* 

Whether  or  not  the  court  may  refuse  to  permit  a  witness  to 
testify  who  has  wilfully  violated  such  an  order  is  not  free  from 
doubt*  The  better  rule,  and  the  one  seemingly  supported  by 
the  weight  of  authority,  prevents  the  court  from  depriving  the 
party  offering  the  witness  of  his  testimony,  where  the  party  has 
not  himself  participated  in  the  witness's  disobedience.® 

A  witness  should  not  be  rejected  because  he  was  not  placed 
with  the  others  under  the  "rule,"  where  the  value  of  his  testi- 
mony was  not  known  to  the  party  offering  it  until  immediately 
before  he  was  called,'  nor  where  he  has  heard  none  of  the  evi- 
dence in  the  case.' 

iHubbell  V.  Ream,  31  Iowa,  289;  Purnell  v.  Puniell,  89  N.  C.  42;  Hey 
v.  Com.  32  Gratt.  946,  34  Am.  Rep.  799;  Zoldoske  v.  State,  82  Wis. 
580,  52  N.  W.  778;  People  v.  McCarty,  117  Cal.  65,  48  Pac.  984; 
Gulf,  C.  *  S.  1'.  E.  Co.  V.  West,  —  Tex.  Civ.  App.  — ,  36  S.  W.  101; 
Harrison  v.  Green,  157  Mich.  690,  122  N.  W.  205.  Contra,  Rain- 
water P.  Elmore,  1  Heisk.  363  (held  error  to  refu.se  to  put  the  wit- 
nesses under  the  rule  when  asked  upon  affidavit  of  its  necessity)  ; 
Gregg  V.  State,  3  W.  Va.  705. 

A  statute  providing  "that  if  either  party  requires  it  the  judge  may  ex- 
clude from  the  courtroom  any  witness  of  the  adverse  party  not  at 
the  time  under  examination"  was  construed,  in  Johnson  v.  Clem, 
82  Ky.  84,  to  leave  the  question  to  the  exercise  of  a  sound  judicial 
discretion.  The  exercise  of  this  discretion  is  not  reviewable  (Erriss- 
man  v.  Errissman,  25  111.  136;  Ryan  v.  Couch,  66  Ala.  244)  except 
for  manifest  abuse.  Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  138, 
74  N.  VV.  403;  First  Nat.  Bank  v.  Knoll,  7  Kan.  App.  352,  52  Pac. 
iil9.  It  is  not  an  abuse  of  discretion  to  exclude  from  the  courtroom, 
under  a  rule  theretofore  made,  a  witness  who  has  testified  and  is  not 
to  l)c  ;t<,';iin  put  on  the  stand,  as  announced  after  the  witnesses  were 
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put  under  the  rule.  Com.  v.  Phillips,  12  Ky.  L.  Rep.  410,  14  S.  W  . 
378.  But  the  denial  of  a  motion  to  put  the  witnesses  under  the  rule 
in  ii  suit  to  establish  u  nuncupative  will  is  an  abuse  of  discretion. 
Watts  V.  Holland,  56  Tex.  54. 

ZBernheim  v.  Dibrell,  66  Miss.  199,  5  So.  693;  Larue  v.  Kusscll,  26  Xiid. 
380;  Tift  v.  Jones,  52  Ga.  538.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Bruns- 
wick Grocery  Co.  113  Ga.  780,  39  S.  E.  483;  Georgia  E.  &  Bkg.  Co. 
V.  Tice,  124  Ga.  459,  52  S.  E.  916,  4  A.  &  E.  Ann.  Gas.  200;  Trotter  v. 
Stay  ton,  45  Or.  301,  77  Pac.  395;  Eotan  Grocery  Co.  v.  Martin,  — 
Tex.  Civ.  App.  — ,  57  S.  W.  706;  Colbert  v.  Garrett,  —  Tex.  Civ.  App. 
— ,  57  S.  W.  853. 

An  officer  of  a  corporation  charged  with  the  duty  of  looking  after  its 
interests  in  a  pending  trial  is  a  party  within  the  meaning  of  a  Code 
provision  exempting  parties  from  the  operation  of  the  rule  (Lenoir 
Car  Co.  V.  Smith,  100  Tenn.  127,  42  S.  W.  879);  so  also  is  a  pro- 
ponent of  a  will  who  is  the  principal  beneficiary.  Heaton  v.  Dennis 
(Tenn.)  52  S.  W.  175.  A  party  in  interest,  though  not  a  party  to 
the  record,  should  be  so  exempted  (Chester  v.  Bower,  55  Cal.  40), 
and  so  should  the  guardian  of  a  minor  defendant.  Cottrell  v.  Cot- 
trell,  81  Ind.  87.  But  a,  party  may  be  placed  under  the  rule  where 
he  refuses  to  testify  first  as  a  condition  of  not  being  excluded  from 
the  courtroom.     French  v.  Sale,  63  Miss.  386. 

The  president  of  the  corporation  was  permitted  to  remain,  though   other 

witnesses  were  excluded.     Warden  v.  Madisonville,  H.   &  E.   R.   Co. 

125   Ky.  644,   101   S.  W.   914. 
s  State  V.  Hopkins,   50  Vt.  316;   State  v.  Ward,  61  Vt.   153,   17   At!.  483; 

Dement  v.    State,   39   Tex.   Crim.   Rep.   271,   45    S.   W.   917;    Allen   v. 

Com.   10   Ky.   L.   R(»p.   582,   9   S.   W.   703;    Gregg   v.   State,   ."?  W.   Va. 

705. 

4  Vance  v.  State,  56  Ark.  402,  19  S.  W.  1066;  Roberts  v.  State,  122  Ala. 
47,  25  So.  238  (expert  witnesses)  ;  Barnes  v.  State,  88  Ala.  204, 
7  So.  38;  Central  E.  Co.  v.  Phillips,  91  Ga.  526,  17  S.  E.  952;  Johnston 
V.  Farmers'  F.  Ins.  Co.  106  Mich.  96,  64  N.  W.  5;  Xenia  Real-Estate 
Co.  V.  Macy,  147  Ind.  568,  47  N.  E.  147. 

A  witness  who  has  acquired  sucli  an  intimate  knowledge  of  the  facts  by 
having  acted  as  the  authorized  agent  of  either  of  the  parties,  that  his 
services  are  required  by  counsel  in  the  management  of  the  cause, 
ought  not,  especially  in  the  absence  of  his  principal,  to  be  placed 
under  the  rule;  but  the  trial  court's  discretion  in  not  exempting  him 
from  the  operation  of  the  rule  will  not  be  revised  on  appeal.  Ryan 
V.  Couch,  66  Ala.  244;  King  v.  Hanson,  13  N.  D.  85,  99  N.  W.  1085; 
Paul  V.  Omaha  &  St.  L.  R.  Co.  82  Mo.  App.  500. 

Whether,  after  an  order  excluding  witnesses,  one  witness  is  permitted  to 
remain  to  assist  in  the  trial,  is  within  the  discretion  of  the  court. 
Matthews  v.  Louisville  &  IsT.  R.  Co.  130  Ky.  551,  113  S.  W.  459. 
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6  In  some  jurisdictions  it  is  discretionary  with  the  court  to  allow  a  wit- 
ness to  testify  or  not  after  his  disobedience.  Sloss-Sheffield  Steel 
&  I.  Co.  V.  Smith,  —  Ala.  — ,  40  So.  91 ;  Behrman  v.  Terry,  31  Colo. 
155,  71  Pac.  1118;  Kelly  v.  Askins,  14  Colo.  App.  208,  59  Pac.  841; 
Illinois  C.  K.  Co.  v.  Taylor,  24  Ky.  L.  Rep.  1169,  70  S.  W.  825; 
Sharpton  v.  AugusU  &  A.  E.  Co.  72  S.  C.  162,  51  S.  E.  553;  Adollf 
V.  Irby,  110  Tenn.  222,  75  S.  W.  710;  Purnell  v.  Purnell,  89  N.  C. 
42;  Thorn  v.  Kemp,  98  Ala.  417,  13  So.  749;  Hennessey  \.  Barnett, 
12  Colo.  App.  254,  55  Pac.  197;  Goon  Bow  v.  People,  160  111.  438, 
43  N.  E.  593;  Garlington  v.  Mcintosh,  —  Tex.  Civ.  App.  — ,  33  S. 
W.  389.  In  others  his  disobedience  may  affect  his  credibility,  but 
not  his  competency.  Gregg  v.  State,  3  W.  Va.  705;  Ferguson  v. 
Brown,  75  Miss.  214,  21  So.  603;  Rooks  v.  State,  65  Ga.  330;  Grimes 
V.  Martin,  10  Iowa,  347;  Friedman  v.  Myers,  39  N.  Y.  S.  R.  192, 
14  N.  Y.  Supp.  142.  If  the  evidence  in  chief  by  a  witness  who  has 
violated  the  rule  is  contradicted,  it  is  error  to  refuse  to  permit  liim 
to  testify  in  rebuttal.  Illinois  C.  R.  Co.  v.  Ely,  83  Miss.  519,  35  So. 
873. 

6  People  V.  Boscovitch,  20  Cal.  436 ;  Davis  v.  Byrd,  94  Ind.  525 ;  State  ex 
rel.  Steigerwald  v.  Thomas,  111  Ind.  515,  13  N.  E.  35;  Davenport 
V.  Ogg,  15  Kan.  364;  Keith  v.  Wilson,  6  Mo.  435;  State  v.  Gesell, 
124  Mo.  531,  27  S.  W.  1101;  Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  245;  State  v.  Salge,  2  Nev.  321;  Dickson  v.  State,  39  Ohio  St. 
73;  Hey  v.  Com.  32  Gratt.  946,  34  Am.  Rep.  799;  Mangold  v.  Oft, 
63  Neb.  397,  88  N.  W.  507;  Clemmons  v.  Clemmons,  1  Neb.  (Unof.) 
880,  96  N.  W.  404;  Murray  v.  AUerton,  3  Neb.  (Unof.)  291,  91  N. 
Wi.518;  Ilendelman  v.  Kahan,  50  Wash.  247,  97  Pac.  109. 

In  Record  V.  Chickasaw  Cooperage  Co.  108  Tenn.  657,  69  S.  W.  334,  a  per- 
son not  included  in  the  list  of  witnesses,  who  had  been  put  under  the 
rule  and  who  was  present  and  listened  to  the  testimony,  was  not 
permitted  to  testify  when  he  was  afterwards  called. 

But  in  Texas  such  a  witness  might  be  sworn  in  the  discretion  of  the  cojirt. 
Colbert  v.  Garrett,  —  Tex.  Civ.  App.  — ,  57  S.  W.  853. 

V  State  V.  Jones,  47  La.  Ann.  1524,  18  So.  515 ;  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Burleson,  —  Tex.  Civ.  App.  — ,  26  S.  W.  1107;  Woods  v.  Mc- 
Pheran,  Peck   (Tenn.)    371. 

STimberlake  v.  Thayer,  76  Miss.  76,  23  So.  767;  King  v.  State,  34  Tex. 
Crim.  Rep.  228,  29  S.  W.  1086. 


6.  Limiting^  number  of  witnesses. 

A  reasonable  limitation  of  the  number  of  witnesses  to  be  called 
to  testify  to  a  particular  fact  in  a  cause  is  within  the  discre- 
tion of  the  trial  court,*  but  this  discretion  should  not  be  so  exer- 
cised as  to  place  an  arbitrary  limit  upon  the  number  of  witnesses 
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who  may  be  called  to  establisli  a  vital  issue,^  nor  to  prevent  a 
l)arty  from  testifying  in  his  own  behalf.' 

1  Detroit  City  R.  Co.  v.  Mills,  85  Jlich.  634,  48  N.  W.  1007 ;  Minton  v. 
Lewis,  78  Iowa,  620,  43  N.  W.  465;  liupp  v.  Boring,  8  Ohio  C.  C. 
259,  4  Ohio  C.  D.  560;  Skeen  v.  Mooiiey,  8  Utah,  157,  30  Pac.  363; 
Meier  v.  Morgan,  82  Wis.  289,  52  K.  W.  174;  Austin  r.  Smith,  — 
Iowa,  — ,  109  N.  W.  289. 

This  rule  applies  to  experts.  Sixth  Ave.  R.  Co.  v.  Metropolitan  Elev.  E. 
Co.  138  N.  Y.  548,  34  N.  E.  400;  Powers  v.  MeKeiizie,  90  Tenn.  167, 
16  S.  W.  559;  Hilliard  v.  Seattle,  59  N.  H.  402;  Huett  v.  Clark,  4 
Colo.  App.  231,  35  Pac.  671. 

This  discretion  may  be  exercised  after  each  party  has  called  a  number  of 
witnesses  to  testify  to  such  fact  (Larson  v.  Eau  Claire,  92  Wis.  86, 
65  N.  W.  731 ;  Outcalt  v.  Johnston,  9  Colo.  App.  519,  49  Pac.  1058 ) , 
but  not  after  the  permitted  number  of  witnesses  has  been  examined 
by  one  of  the  parties.  Green  v.  Phoenix  Mut.  L.  Ins.  Co.  134  111. 
310,  10  L.R.A.  576,  25  N.  E.  583. 

Jn  limiting  the  number  of  witnesses,  the  court  must  so  exercise  its  dis- 
cretion as  not  to  impair  the  rights  of  parties.  Campbell  v.  Camp- 
bell, 30  R.  I.  63,  73  Atl.  354. 

It  is  not  an  abuse  of  discretion  to  limit  the  witnesses  of  each  party  upon 
the  value  of  real  property  to  five  (Everett  v.  Union  P.  R.  Co.  59 
Iowa,  243,  13  N.  W.  109),  or  six  (Riggs  v.  Sterling,  60  Mich.  643, 
27  N.  W.  705;  State  ex  rel.  Barrett  v.  Pratt  County  Comrs.  42  Kan. 
641,  22  Pac.  722),  or  to  eleven  witnesses  upon  the  question  of  dam- 
ages (Union  R.  Transfer  &  Stock- Yard  Co.  v.  Moore,  80  Ind.  458)  ; 
nor  to  live  witnesses  upon  the  character  of  a  witness  sought  to  be 
impeached  (State  v.  Beabout,  100  Iowa,  155,  69  N.  W.  429).  But 
it  is  error  to  limit  to  three  witnesses  defendant's  evidence  as  to  plain- 
tiil's  reputation  set  up  in  mitigation  of  damages  in  an  action  for 
slander  of  chastity.  Nelson  v.  Wallace,  57  Mo.  App.  397.  And  it 
is  error  to  enforce  a  rule  made  before  any  testimony  is  introduced, 
limiting  the  number  of  witnesses  offered  to  impeach  or  sustain  the 
character  of  the  parties  to  six  on  each  side.  Williams  v.  McKee,  98 
Tenn.  139,  38  S.  W.  730. 

In  the  following  cases  it  was  held  error  for  the  court  to  limit  the  number 
of  witnesses:  Sanitary  Dist.  v.  Curran,  132  111.  App.  241  (against 
defendant's  protest  where  witness  called  by  him  appeared  to  be  hos- 
tile) ;  Ellis  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  131  Mo.  App.  395,  111 
S.  W.  839  (against  defendant's  protest  on  question  of  value  of  prop- 
erty in  action  for  obstructing  an  alley)  ;  St.  Louis,  M.  &  S.  E.  R.  Go. 
V.  Aubuchon,  199  Mo.  352,  9  L.R.A.(N.S.)  426,  116  Am.  St.  Rep. 
499,  97  S.  W.  867,  8  A.  &  E.  Ann.  Cas.  822  (limiting  to  four  in  con- 
demnation proceedings  was  error). 

For  various  questions  relating  to  rule  fixing  number  of  witnesses,  see: 
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Giordano  v.  Brandywine  Granite  Co.  3  Penii.  (Del.)  423,  52  Atl. 
332  (witness  counted  who  said  he  knew  nothing  about  the  case)  ; 
Doe  ex  dem.  Pritchard  v.  Henderson,  3  Penn.  (Del.)  128,  50  Atl. 
217  (rule  not  applicable  to  question  of  mental  condition  of  testatrix)  ; 
Love  V.  Barnesville  Mfg.  Co.  3  Penn.  (Del.)  152,  50  Atl.  536  (number 
not  enlarged  to  admit  expert  as  to  actual  observation)  ;  Chicago 
Terminal  Transfer  E.  Co.  v.  Bugbee,  184  111.  353,  56  N.  E.  386  (num- 
ber not  enlarged  to  admit  expert  as  to  value)  ;  Dowie  v.  Priddle,  216 
111.  553,  75  N.  E.  243,  3  A.  &  E.  Ann.  Cas.  526  (libel,  rule  applied 
to  witnesses  to  reputation)  ;  Chicago  City  R.  Co.  v.  Wall,  93  111. 
App.  411  (requiring  party  to  pay  coats  of  witness  in  excess  of  number 
fixed)  ;  Cooke  Brewing  Co.  v.  Ryan,  98  111.  App.  444  (action  for 
injuries,  number  of  witnesses  not  limited  as  to  surrounding  circum- 
stances) ;  Covington  v.  Taffee,  24  Ky.  L.  Rep.  373,  68  S.  W.  629 
(error  to  limit  number  to  three)  ;  Burt  &  B.  Lumber  Co.  v.  Crawford. 
27  Ky.  L.  Rep.  798,  86  S.  W.  702  (damages  to  land  by  hauling  logs)  : 
Wliite  V.  Boston,  180  Mass.  65,  71  N.  E.  75  (number  of  experts  can- 
not be  enlarged  on  cross-examination)  ;  Weeks  v.  Boston  Elev.  R. 
Co.  190  Mass.  563,  77  N.  E.  654  (effect  of  statute  relative  to  dec- 
laration of  deceased  persons)  ;  Brady  v.  Shirley,  18  S.  D.  608.  10! 
N.  W.  886,  5  A.  &  E.  Ann.  Cas.  972  (not  error  for  court  to  enlarge 
original  number);  Swope  v.  Seattle,  36  Wash.  113,  78  Pac.  607 
(changing  street  grade,  experts  as  to  value  of  premises,  rule  limitinj,' 
to  three  on  each  side)  ;  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  lOG 
N.  W.  231,  7  A.  &  E.  Ann.  Cas.  505  (patent,  each  party  limited  to 
fifteen  witnesses  as  to  utility). 

2  Green  v.  Phoenix  Mut.  L.  Ins.  Co.   134  111.   310,  10  L.R.A.  576,  25  N. 

E.  583;  White  v.  Hermann,  51  111.  243;  Hubble  v.  Osborn,  31  Ind. 
249;   Reynolds  v.  Port  Jervis  Boot  &  Shoe  Factory,  32  Hun,  64. 

3  Fisher  v.  Conway,  21  Kan.  18,  30  Am.  Rep.  419. 

7.  Privilege  of  witness. 

a.  In  general. — It  is  the  privilege  of  a  witness  to  refuse  to 
answer  any  question  where  his  answer  will  expose  him  to  a 
i!riminal  charge/  or  will  subject  him  to  a  penalty  or  forfeiture,* 
or  will  furnish  an  essential  link  in  the  chain  of  evidence 
establishing  his  liability.'  The  privilege  extends  to  protection 
from  a  disclosure  of  a  trade  secret  the  effect  of  which  might 
ruin  the  business  of  the  witness,*  but  will  not  sustain  him  in  his 
refusal  to  answer  a  question  because  his  answer  will  expose  him 
to  a  civil  suit  or  liability  f  nor  because  his  answer  will  degrade 
or  disgrace  him,  unless  the  evidence  sought  is  immaterial  to 
the  issue.* 

A  witness  cannot  claim  his  privilege  as  an  excuse  for  his  re- 


VIII. EXAMINATION  Ol.-  WITiS'EKSKS.  IST 


fusal  to  be  sworn,  but  can  only  avail  liiinself  ol"  it  when  the 
objectionable  question  is  asked.'' 

1  Burger  v.  State,  83  Ala.  36,  3  So.  319;  Ex  parte  Clarke,  303  Cal.  352, 

37  Pac.  230;  Grannis  v.  Branden,  5  Day,  2G0,  5  Am.  Dec.  143;  Short 
V.  State,  4  Harr.  (Del.)  568;  Ex  parte  Senior,  37  Fla.  ],  32  L.R.A. 
133,  10  So.  652;  Clifton  v.  Granger,  86  Iowa,  573,  53  N.  W.  316;  Rf- 
Nickell,  47  Kan.  734,  28  Pac.  1076;  State  v.  Crittenden,  38  La.  Ann. 
448;  Simmons  v.  Holster,  13  Minn.  249,  Gil.  232;  State  v.  Albert, 
73  Mo.  357;  Southard  v.  Kexford,  6  Cow.  254;  Fries  v.  Brugler. 
12  N.  J.  L.  79,  21  Am.  Dee.  52;  Reed  v.  Williams,  5  Sneed,  580,  73 
Am.  Dec.  157;  Chamberlain  v.  Willson,  12  Vt.  491,  36  Am.  Dec. 
356;  United  States  v.  Moses,  1  Cranch,  C.  C.  170,  Fed.  Cas.  No. 
15,824. 
niat  the  witness  will  be  subjected  to  a  criminal  charge,  however  punish- 
able, is  clearly  a  sufficient  ground  for  claiming  the  protection,  see 
note  to  Cooper  v.  State,  4  L.R.A.  766. 

2  Henry  v.  Bank  of  Salina,  1  N.  Y.  83;  Johnson  v.  Donaldson,  18  Blatchf. 

287,  3  Fed.  22;  Com.  v.  Willard,  22  Pick.  476;  Poindexter  v.  Davis, 
6  Gratt.  481. 

3  Minters  v.  People,  139  111.  363,  29  N.  E.  45 ;  Printz  v.  Cheeney,  11  Iowa, 

469 ;  Stevens  v.  State,  50  Kan.  712,  32  Pac.  350 ;  Janvrin  v.  Scammon. 
29  N.  H.  280;  People  v.  Mather,  4  Wend.  229;  People  ex  rel.  Taylor 
v.  Forbes,  143  N.  Y.  219,  38  N.  E.  303;  Smith  v.  Smith,  116  N.  C. 
386,  21  S.  E.  196. 

That  a  witness  may  refuse  an  answer  to  every  incidental  fact  which  might 
form  a,  link  in  the  chain  of  evidence  establishing  his  liability  to 
punishment,  penalty,  or  forfeiture,  see  note  to  Rice  v.  Rice,  11  L.R.A. 
591. 

*  Plaintiff  in  an  action  to  restrain  the  use  of  his  trademark  will  not  be- 
compelled  to  disclose  the  ingredients  of  his  manufactures,  although 
the  answer  alleges  the  product  to  be  injurious.  Tetlow  v.  Savournin, 
15  Pliila.  170,  cited  with  approval  in  Moxie  Nerve  Food  Co.  v.  Beach. 
35  Fed.  465.  In  Burnett  v.  Phalon,  21  How.  Pr.  100,  a  question  calling 
for  the  ingredients  of  a  manufactured  article  was  allowed  on  cross- 
examination,  on  the  ground  that  the  examination  in  chief  had  opened 
the  subject. 

5  Cora.  V.  Thurston,  7  J.  J.  Marsh.  62;  Hays  v.  Richardson,  1  Gill  &  J. 
306;  Lownoy  v.  Parham,  20  Me.  235;  Bull  v.  Loveland,  10  Pick.  9; 
Copp  v.  Uphani,  3  N.  H.  159;  Re  Kip,  1  Paige,  601;  Harper  v.  Bur- 
row, 28  N.  C.  (6  Ired.  L.)  30;  Baird  v.  Cochran,  4  Scrg.  &  R.  397; 
ZollicoiTer  v.  Xurney,  6  Yerg.  297 ;  Ward  v.  Sharp,  15  Vt.  115.  Contra, 
Benjamin  v.  Hathaway,  3  Conn.  528;  Starr  v.  Tracey,  2  Root,  528; 
Storrs  V.  Wetmore,  Kirby,  203. 

See  also  note  in  29  L.R.A.  811,  in  which  the  question  is  discussed  at 
length. 


18C 


CIVIL    TEIAL    BEIEF. 


•6  Ex  parte  Rowe,  7  Cal.  184;  Weldon  v.  Burch,  ]2  111.  374;  South  Bend 
V.  Hardy,  98  Ind.  577;  State  v.  Pugsley,  75  Iowa,  742,  38  N.  W. 
498;  McCampbell  v.  McCampbell,  20  Ky.  L.  Rep.  552,  40  S.  W.  18; 
Jennings  v.  Prentice,  39  Mich.  421;  Clementine  v.  State,  14  Mo.  112; 
Lohman  v.  People,  1  N.  Y.  385,  49  Am.  Dec.  340;  Conway  v.  Clinton, 
1  Utah,  215;  Howel  v.  Com.  5  Gratt.  664;  Brown  v.  Walker,  161  U. 
S.  591,  40  L.  ed.  819,  16  Sup.  Ct.  Eep.  644.  Contra,  Taylor  .'.  State, 
83  Ga.  647,  10  S.  E.  442;  Vaughn  v.  Perine,  3  N.  J.  L.  728;  Respub- 
lica  V.  Gibbs,  3  Yeates,  429. 

tJnder  a  Code  provision  excusing  a  witness  from  answers  which  will  ex- 
pose him  to  public  ignominy,  it  must  reasonably  appear,  not  only 
that  they  would  disclose  acts  which  might  justify  public  censure,  but 
those  which  would  tend  to  expose  him  to  public  hatred  or  detestation 
or  dishonor.     Mahanke  v.  Cleland,  76  Iowa,  401,  41  N.  W.  53. 

In  Texas  the  irrelevancy  of  the  question  does  not  justify  the  refusal  of 
the  witness  to  answer.  Crockett  v.  State,  40  Tex.  Crim.  Rep.  173, 
49  S.  W.  392. 

■^Ex  parte  Stice,  70  Cal.  51,  11  Pac.  459;  Re  Eckstein,  148  Pa.  509,  24 
Atl.  63.  Contra,  Ncale  v.  Coningham,  1  Cranch,  C.  C.  76,  Fed.  Cas. 
No.  10,067. 

i.  Privilege  personal  to  witness;  vmiver. — The  privilege  is 
personal  to  the  witness  ^  unless  the  question  is  not  pertinent,^ 
and  may  be  waived  by  failure  to  claim  it/  and  a  party  cannot 
avail  himseK  of  the  court's  erroneous  refusal  to  allow  it  to  a 

witness.* 

iLothrop  V.  Roberts,  16  Colo.  250,  27  Pac.  697;  Ex  parte  Senior,  37 
Fla.  1,  32  L.R.A.  133,  19  So.  652;  Eggers  v.  Fox,  177  111.  185,  52  N. 
E.  269;  Mitchell  v.  Com.  12  Ky.  L.  Rep.  458,  14  S.  W.  489;  State 
V.  Wentworth,  65  Me.  234,  20  Am.  Rep.  688;  Roddy  v.  Finnegan,  43 
Md.  490;  Com.  v.  Shaw,  4  Cush.  594,  50  Am.  Dec.  813;  State  .-. 
Foster,  23  N.  H.  348,  55  Am.  Dee.  191;  Fries  v.  Brugler,  12  N.  J. 
L.  79,  21  Am.  Dec.  52;  Southard  v.  Rexford,  6  Cow.  254;  State  v. 
Butler,  47  S.  C.  25,  24  S.  E.  991;  San  Antonio  Street  R.  Co.  v.  Muth, 
7  Tex.  Civ.  App.  443,  27  S.  W.  752;  State  v.  Coella,  3  Wash.  99,  28 
Pac.  28;  Ingalls  v.  State,  48  Wis.  647,  4  N.  W.  785;  Morgan  v.  Hal- 
berstadt,  9  C.  C.  A.  147,  20  U.  S.  App.  417,  60  Fed.  592. 
The  privilege  may  be  claimed  by  counsel  where  the  witness  is  a  party. 
Clifton  V.  Granger,  86  Iowa,  573,  53  N.  W.  316;  People  v.  Brown,  72 
N.  Y.  571,  28  Am.  Rep.  183.  Contra,  State  v.  Kent,  5  N.  D.  51«, 
sub  nom.  State  v.  Pancoast,  35  L.R.A.  518,  67  N.  W.  1052. 

2  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131;  South  Bend  v.  Hardy, 

98  Ind.  583,  49  Am.  Rep.  792. 

3  Reg.  v.  Sloggett,  7  Cox  C.  C.  144,  Dears.  C.  0.  656,  25  L.  J.  Mag.  Cas. 
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N.  S.  93,  2  Jur.  N.  S.  764,  4  Week.  Eep.  487;  Smith  v.  Beadnell,  1 
Campb.  33;  People  v.  King,  28  Cal.  265;  People  v.  Wieger,  100  Cal. 
352,  34  Pac.  826;  Jenkins  v.  State,  35  Fla.  737,  48  Am.  St.  Rep. 
267,  18  So.  182;  Ex  parte  Senior,  37  Fla.  1,  32  L.R.A.  133,  19  So. 
652;  State  v.  Comer,  157  Ind.  61],  62  N.  K  452;  People  v.  Lauder, 
82  Mich.  109,  46  N.  W.  956;  State  v.  Burrell,  27  Mont.  282,  70  Pac. 
982;  People  v.  Cahill,  193  N.  Y.  232,  20  L.R.A.(N.S.)  1084,  86  N. 
E.  39;  State  v.  Broughton,  29  N.  C.  (7  Ired.  L.)  96,  45  Am.  Dec. 
507;  State  v.  Duncan,  78  Vt.  364,  4  L.R.A.(N.S.)  1144,  112  Am. 
St.  Rep.  922,  63  Atl.  225,  6  A.  &  E.  Ann.   Cas.  602. 

Where  by  statute  it  is  provided  that  a  witness  may  be  compelled  to  answer, 
but  that  his  testimony  shall  not  be  used  against  him,  he  is  not  re- 
quired to  claim  his  exemption.  Reg.  v.  Hendershott,  26  Ont.  Rep. 
U78,  10  Am.  Crim.  Eep.  292;  Reg.  v.  Hammond,  29  Ont.  Rep.  211; 
People  V.  Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep.  851,  14  N.  E.  319; 
liarber  v.  People,  17  Hun,  366.  Contra,  Reg.  v.  Williams,  28  Ont. 
Kep.  583. 

A  witness  who  discloses  part  of  the  transaction  with  which  he  was  crimi- 
nally concerned,  without  claiming  his  privilege,  must  disclose  the 
whole.  People  v.  Freshour,  55  Cal.  375;  State  v.  Fay,  43  Iowa,  651; 
Norfolk  V.  Gay  lord,  28  Conn.  309;  Com.  v.  Pratt,  126  Mass.  462; 
State  v.  Foster,  23  N.  H.  348,  55  Am.  Dec.  191;  Foster  v.  People, 
18  Mich.  276;  Lockett  v.  State,  63  Ala.  5;  Ex  parte  Senior,  37  Fla. 
1,  32  L.R.A.  133,  19  So.  652;  Eggers  v.  Fox,  177  111.  185,  52  N.  E. 
209;  State  v.  Hall,  20  Mo.  App.  397;  Chamberlain  v.  Willson,  12  Vt. 
491,  36  Am.  Dec.  356.  But  he  does  not  thereby  waive  his  privilege 
of  refusing  to  reveal  other  unlawful  acts  wholly  unconnected  with  the 
one  of  which  he  has  spoken,  even  though  they  may  be  material  to 
the  issue.  Low  v.  Mitchell,  18  Me.  372;  Evans  v.  O'Connor,  174 
Mass.  287,  75  Am.  St.  Rep.  316,  54  N.  E.  557. 

Jt  is  not  necessary  that  the  witness  claim  his  privilege,  where  the  ques- 
tion is  so  framed  that  a  responsive  answer  prima  facie  tends  to 
criminate  him.     Alston  v.  State,  109  Ala.  51,  20  So.  81. 

A  waiver  is  not  binding  upon  the  witness  on  a  subsequent  trial.  Georgia 
R.  &  Bkg.  Co.  V.  Lybren,  99  Ga.  421,  27  S.  E.  794;  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145.  And  a  disclosure  made  long  before  the 
trial  cannot  be  relied  upon  as  a  waiver.  Samuel  v.  People,  164  111. 
379,  45  N.  E.  728. 

For  a  discussion  of  the  question  of  the  necessity  of  claiming  privilege 
against  being  compelled  to  give  incriminating  evidence,  with  a  full 
review  of  the  authorities,  see  note  in  4  L.R.A.  (N.S.)    1144. 

■*  Clark  V.  Reese,  35  Cal.  89;  Samuel  v.  People,  164  111.  379,  45  N.  E. 
728;  Cloyes  v.  Thayer,  3  Hill,  564;  Morgan  v.  Halberstadt,  9  C.  C. 
A.  147,  20  U.  S.  417,  60  Fed.  592.  Dictum  to  the  contrary  in  Com. 
V.  Kimball,  24  Pick.  366,  35  Am.  Dec.  326;  State  ex  rel.  Hopkins  v. 
Clin.  23   Wis.  309. 
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c.  Instructing  ivitness  as  to  privilege. — While  the  court  or 
examiner  may  properly  instruct  the  witness  as  to  his  privilege 
where  he  appears  to  be  in  need  of  such  instruction,^  and  it  is 
sometimes  held  that  it  is  even  his  duty  to  do  so,^  the  fact  that  the 
witness  may  be  ignorant  of  his  privilege  and  that  he  is  not  ad- 
vised of  it  seems  generally  not  to  be  considered  important,  es- 
pecially in  the  modern  cases,  since  it  is  said  that  everyone  must 
be  deemed  to  know  the  law.* 

1  Janvrin  v.  Scammon,  29  N.  H.  280;  New  v.  Fisher,  11  Daly,  313;  Emery 

V.  State,  101  Wis.  627,  78  N.  W.  145;  Mayo  v.  Mayo,  119  Mass. 
290. 

2  United  Stiites  v.  Bell   (C.  C.  W.  D.  Tcnn.)   81  Fed.  830;  Friess  ».  New 

York  C.  &  H.  R.  E.  Co.  67  Hun,  205,  22  N.  Y.  Supp.  104;  Taylor  v. 
Wood,  2  Edw.  Ch.  94;  Ralph  v.  Brown,  3  Watts  &  S.  395;  Lea  v. 
Henderson,  1  Coldw.  146. 

In  Smith  v.  Crane,  12  Vt.  491,  the  court  says  that  the  witness  ought  to 
•be  told  either  by  his  counsel  or  the  court,  at  the  suggestion  of  coun- 
sel, that  he  is  not  obliged  to  testify  if  the  matter  will  tend  to  crim- 
inate him. 

3  Note  in  4  L.R.A.(N.S.)    1144;   Wigmore,  Ev.  §  2269. 

The  court  is  not  bound  to  so  instruct  a,  witness  upon  the  interposition  of 
a  party  and  independently  of  any  objection  taken  by  the  witness  him- 
self.    Com.  V.  Shaw,  4  Cush.  594. 

And  the  /ailure  of  the  court  to  caution  a  witness  is  not  cause  for  setting 
aside  a,  verdict  against  one  upon  whose  trial  the  witness  testified. 
Dunn  V.  State,  99  Ga.  211,  25  S.  E.  448. 

d.  When  protected  from  effect  of  disclosure. — A  witness  can- 
not claim  his  privilege  where  the  prosecution  to  which  his  ans- 
wers will  expose  him  is  barred  by  the  statute  of  limitations ;  ^ 
nor  where  he  has  been  pardoned,^  or  acquitted  ^  of  the  offense. 
But  neither  a  promise  of  the  attorney  general  not  to  prosecute,* 
nor  an  equitable  right  to  executive  pardon,*  if  the  witness  states 
fully  and  fairly  the  truth,  will  deprive  him  of  his  privilege. 

1  Calhoun  v.  Thompson,  56  Ala.  ]60,  28  Am.  Rep.  754:  Weldon  v.  Burcli. 
12  111.  374;  Mahankc  v.  Cleland,  76  Iowa,  401,  41  N.  W.  53;  Closf 
V.  Olney,  1  Denio,  319;  Druggist  Cases,  85  Tenn.  449,  3  S.  W.  490; 
Floyd  V.  State,  7  Tex.  215;  Childs  v.  Merrill,  66  Vt.  302,  29  Atl 
532.  Contra  McFadden  \.  Reynolds,  9  Sadler  (Pa.)  105,  20  W.  N 
0.  312,  n   Atl.  O.IS. 
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But  it  must  affirmatively  appear  tliat  no  prosecution  is  pending  agiiinst 
the  witness.  Lamson  v.  Boyden,  160  111.  613,  43  N.  E.  781;  Soutliern 
Railway  News  Co.  v.  Russell,  91  Ga.  808,  18  S.  E.  40. 

2  Brown  v.  Walker,  161   U.  S.  591,  40  L.  ed.  819,  ](i  Sup.  Ct.  Rep.  644. 

SLatbrop  v.  Roberts,  10  Colo.  250,  27  I'ac.  698. 

4Muller  V.  State,  11  Lea,  18. 

s  Ex  parte  Irvine,  74  Fed.  954. 

The  question  whether  or  not  a  witness  may  be  deprived  by 
statute  of  his  constitutional  privilege  of  silence  depends  upon 
the  extent  of  the  protection  which  the  statute  affords  hitn.  If 
(he  statute  affords  complete  immunity  from  prosecution,  the  Avit- 
ness  may  be  deprived  of  his  privilege.  But  a  number  of  the 
<;arly  cases  declared  that  a  witness  might  be  compelled  to  testify 
where  the  statute  did  not  insure  him  such  complete  immunity, 
but  simply  prohibited  the  subsequent  use  of  his  testimony  in 
any  case  against  him.^ 

But  the  better  rule,  which  is  now  sustained  by  the  great 
weight  of  authority,  declares  that  before  the  constitutional  privi- 
lege of  silence  can  be  taken  away  by  the  legislature  there  must 
be  absolute  indemnity  provided ;  that  nothing  short  of  a  complete 
amnesty  to  the  witness- — an  absolute  wiping  out  of  the  offense,  so 
that  he  can  no  longer  be  prosecuted  for  it — will  furnish  that 
indemnity ;  and  that  a  provision  merely  that  the  testimony  of  a 
witness  shall  not  be  used  in  evidence  against  him  does  not  se- 
cure such  absolute  immunity.^ 

1  State  V.  Quarles,  13  Ark.  307;  Higdon  v.  Heard,  14  Ga.  255;  Wilkins 
V.  Malone,  14  Ind.  153;  Ex  parte  Buskett,  106  Mo.  602,  14  L.R.A. 
407,  27  Am.  St.  Rep.  378,  17  S.  W.  753,  9  Am.  Crim.  Rep.  754;  La 
Fontaine  v.  Southern  Underwriters'  Asso.  83  N.  C.  132. 

People  ex  rel.  Haekley  v.  Kelly,  24  N.  Y.  74,  even  went  so  far  as  to  decide 
that  tlie  constitutional  provision  that  no  person  should  "be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself"  applied  only 
in  a  criminal  case  in  which  the  person  sought  to  be  made  a  witness 
was  also  a  party  defendant,  and  that  therefore  a  statute  making  the 
giving  of  testimony  compulsory,  but  providing  that  the  testimony 
should  not  be  used  in  any  prosecution  or  proceeding,  civil  or  crim- 
inal, against  the  witness,  wa.s  sufficient  protection.  But  this  ">vii? 
overruled  in  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253.  (W 
N.  E.  353,  15  Am.  Grim.  Rep.  97. 

»Counselman  v.  Hitchcock,  142  U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.   816.   12   Sup.   Ct.   Rep.   195:   Ex  parte   Clarke,   103   Cal.   352.   37 
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Pac.  230;  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co. 
201  111.  236,  66  N.  E.  349;  Lamson  v.  Boyden,  160  111.  613,  43  N.  E. 
781;  Erxery's  Case,  107  Mass.  172,  9  Am.  Rep.  22;  Ex.  parte  Carter, 
166  Mo.  604,  57  L.R.A.  654,  66  S.  W.  540;  State  ».  Nowell,  58  N.  H. 
314;  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N.  E.  353, 
15  Am.  Crim.  Rep.  97 ;   Cullen  v.  Com.  24  Gratt.  624. 

The  rule  declared  in  Counselman  v.  Hitchcock,  142  U.  S.  547,  35  L.  cd. 
1110,  3  Inters.  Com.  Rep.  816,  12  Sup.  Ct.  Rep.  195,  in  which  the 
question  is  considered  at  length,  with  an  extensive  review  of  tlie 
earlier  authorities,  is,  of  course,  binding  on  the  Federal  courts, 
which  have  since  followed  it,  except  in  the  case  of  Mackel  v.  Rochester, 
42  C.  C.  A.  427,  102  Fed.  314,  where  it  was  held  that  §  7  of  the 
bankruptcy  act  July  1,  1898,  providing  that  no  testimony  given  by 
a  witness  should  be  offered  in  evidence  against  him  in  any  criminal 
proceeding,  was  sufficient  to  satisfy  the  constitutional  guaranty  against 
self-crimination.  But  this  decision  seems  to  be  based  on  a  miscon- 
ception of  the  case  of  Brown  v.  Walker,  161  U.  S.  591,  40  L.  ed.  819, 
5  Inters.  Com.  Rep.  369,  16  Sup.  Ct.  Rep.  644,  in  which  it  was  held 
that  exempting  a  witness  from  any  prosecution  or  any  penalty  or 
forfeiture  on  account  of  any  transaction  to  which  he  may  testify 
sufficiently  satisfied  the  guaranty  against  self-crimination,  and  adds 
that  the  fact  that  the  witness  cannot  be  shielded  from  the  personal 
disgrace  or  opprobrium  attaching  to  exposure  does  not  render  the 
statutory  protection  insufficient  to  satisfy  the  constitutional  guaranty. 
The  latter  case  is  followed  in  Interstate  Commerce  Commission  y. 
Baird,  194  U.  S.  25,  48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563. 

For  cases  in  which  various  statutes  have  been  considered  and  held  sufFicient 
to  satisfy  the   constitutional   guaranty   against   self-crimination,   see 
People  v.  Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep.  851,  14  N.  E.  319 
People  V.  Cahill,  193  N.  Y.  232,  20  L.R.A.(N.S.)    1084,  86  N.  E.  39 
Re  Briggs,  135  N.  C.  118,  47  S.  E.  403;  State  v.  Newell,  58  N.  H.  314 
Kendrick  v.  Com.  78  Va.  493;   People  ex  rel.  Akin  v.  Butler  Street 
Foundry  &  Iron  Co.  201  111.  236,  66  N.  E.  349;  Ex  parte  Cohen,  104 
Cal.  524,  26  L.R.A.  423,  43  Am.  St.  Rep.  127,  38  Pac.  364;   State  v. 
Jack,  69  Kan.  387,  76  Pac.  911,  2  A.  &  E.  Ann.  Cas.  171,  with  note 
in   1   L.R.A.  (N.S.)    167,   reviewing  all  the  authorities   on  this  ques- 
tion. 


A  few  statutes  expressly  provide  that  testimony  so  secured 
shall  not  be  used,  even  in  a  civil  proceeding,  against  the  witness.^ 
But  where  such  express  provision  has  not  been  made,  a  statute 
granting  immunity  from  "being  prosecuted  or  subjected  to  any 
penalty  or  forfeiture"  because  of  testimony  thus  elicited  re- 
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lates  only  to  criminal  prosecutions  and  not  to  civil  proceed- 
ings.* 

1  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74. 

2  Re  Biggers,  24  Okla.  842,  25  L.R.A.(N.S.)    622,   104  Pac.   1083.     That 

there  is  considerable  indirect   authority   supporting  this   decision   is 
shown  by  the  note  accompajiying  the  L.E.A.  report  of  the  case. 

e.  Conclusiveness  of  witness's  statement  that  answer  will  tend 
to  criminate  him. — While  there  is,  perhaps  a  little  authority  to 
the  contrary,  it  is  now  well  settled  that  it  is  not  sufficient  to 
excuse  the  witness  from  answering,  that  he  may  think  his  answer 
might  possibly  lead  to  some  criminal  charge  against  him,  or 
tend  to  convict  him  of  it  if  made.  The  court  must  be  able  to 
perceive  that  there  is  reasonable  ground  to  apprehend  danger  to 
the  witness  from  his  being  compelled  to  answer.^  And  it  is  for 
the  judge  before  whom  the  question  arises,  to  decide  whether  an 
answer  to  the  question  put  may  reasonably  have  a  tendency  to 
criminate  the  witness,  or  to  furnish  proof  of  a  link  in  the  chain 
of  evidence  necessary  to  convict  him  of  a  crime;  and  in  deter- 
mining this  question  the  court  may  look  at  all  the  circumstances 
of  the  case.* 

But  the  privilege  should  be  recognized  and  protected  where 
it  is  not  clearly  manifest  that  the  answer  called  for  can  have  no 
incriminating  tendency.'  If  the  fact  that  the  witness  is  in  dan- 
ger appears,  great  latitude  should  be  allowed  to  him  in  judging 
for  himself  of  the  effect  of  any  particular  question.*  So  the 
court,  in  the  application  of  these  principles,  cannot  properly 
anticipate  the  answer  of  the  witness,  or  assume  that  it  would 
be  such  as  to  have  no  tendency  to  incriminate  him,  if  a  different 
answer  responsive  to  the  question  might  have  that  affect.*  And 
the  court  cannot  deny  the  privilege  to  a  witness  who  claims  it 
under  oath,  unless  satisfied  that  the  witness  is  mistaken  or  acts 
in  bad  faith.* 

Neither  can  a  witness  be  required  to  show  how  an  answer  will 
criminate  him,  otherwise  the  purpose  of  the  privilege  would  be 
frustrated.'' 

1  United  States  v.  McCarthy,  21  Blatehf.  469,  18  Fed.  87;  Wyckoff,  Sea- 
mans  &  Benedict  v.  Wagner  Typewriter  Co.  99  Fed.  158 ;  United  States 
V.  Collins,  145  Fed.  709;  Re  Rogers,  129  Cal.  468,  62  Pac.  47;  Brad- 
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ley  V.  Clark,  133  Cal.  198,  65  Pac.  395;  Ex  parte  Senior,  37  Fla. 
1,  32  L.R.A.  133,  19  So.  652;  People  ex  rel.  Akin  v.  Butler  Street 
Foundry  &  Iron  Co.  201  111.  236,  66  N.  E.  349;  Manning  v.  Mercan- 
tile Securities  Co.  242  111.  584,  30  L.R.A.(N.S.)  725,  90  N.  E.  238; 
Richman  v.  State,  2  G.  Greene,  532;  Mahanke  v.  Cleland,  76  Iowa, 
401,  41  N.  W.  53;  Re  Moser,  138  Mich.  302,  101  N.  W.  589,  5  A.  & 
E.  Ann.  Cas.  32;  State  v.  Thaden,  43  Minn.  253,  45  N.  W.  447;  Ex 
parte  Stice,  70  Cal.  53,  11  Pac.  459;  Chesapeake  Club  v.  State,  63 
Md.  446;  Ex  parte  Gfeller,  178  Mo.  248,  77  S.  W.  552;  Territory  v. 
Nugent,  1  Mart.  (La.)  108;  Com.  v.  Braynard,  Thatcher,  Crim.  Cas. 
146;  Forbes  v.  Willard,  37  ilovv.  Pr.  393;  LaFontaine  v.  Southern 
Underwriters'  Af5&o.  83  N.  C.  132;  Friesa  v.  New  York  C.  &  H.  R.  R. 
Co.  67  Hun,  205,  22  K.  Y.  Supp.  304,  afiirmed  in  55  N.  Y.  S.  R.  931; 
Com.  V.  Bell,  345  Pa.  374,  22  Atl.  641,  044  (also  statutory  rule)  ; 
Floyd  V.  State,  7  Tex.  215;  Kirachner  v.  State,  9  Wia.  140;  Rudolph 
V.  State,  128  Wis.  222,  116  Am.  St.  Rep.  32,  107  N.  W.  466;  Mis- 
kimmins  v.  Shaver,  8  Wyo.  392,  49  L.R.A.  831,  58  Pac.  411;  Ex 
parte  Reynolds,  L.  R.  20  Ch.  Div,  294,  51  L.  J.  Ch.  N.  S.  756,  46  L. 
T.  N.  S.  508,  30  Week.  Rep.  651,  46  J.  P.  533;  National  Asso.  v. 
Smithies  [1906]  A.  C.  434,  75  L.  J.  K.  B.  N.  S.  861,  95  h.  T.  N.  S. 
71,  22  Times  L.  R.  678,  5  A.  &  E.  Ann.  Cas.  738;  Ex  parte  Maguire, 
14  Quebec  L.  R.  359;  Reg.  v.  Boyes,  1  Best  &  S.  311,  2  Post.  &  F. 
157,  30  L.  J.  Iv.  B.  N.  S.  301,  7  Jur.  N.  S.  1158,  5  L.  T.  N.  S.  147, 
9  Week.  Rep.  690,  9  Cox,  C.  C.  32;  Ex  parte  Fernandez,  10  C.  B. 
N.  S.  3,  30  L.  J.  C.  P.  N.  S.  321,  7  Jur.  N.  S.  571,  4  L.  T.  N.  S. 
324,  9  Week.  Rep.  832,  15  Eng.  Rul.  Caa.  1;  Doe  ex  dem.  Rowcliffe 
V.  Egremont,  2  Moody  &  R.  386;  Ex  parte  Schoiield.  L.  R.  6  Ch. 
Div.  230,  46  L.  J.  Bankr.  N.  S.  112,  37  L.  T.  N.  S.  283,  26  Week, 
Rep.  9;  Reg.  v.  Garbett,  2  Car.  &  K.  474,  1  Den.  C.  C.  236,  2  Cox, 
C.  C.  448. 

The  party  calling  the  witness  may  show  by  other  testimony  that  the 
answer  cannot  possibly  criminally  implicate  him.  Ford  v.  State  ex 
rel.  Hilton,  29  Ind.  541,  91  Am.  Dec.  658. 

2  Ex  parte  Irvine,  74  Fed.  954;  Foot  v.  Buchanan,  113  Fed.  156;  Re 
Hess,  134  Fed.  109,  s.  u.  subsequent  appeal  in  136  Fed.  988;  United 
States  V.  Burr,  Fed.  Cas.  No.  14,692e;  Overend  v.  Superior  Ct.  133 
Cal.  280,  63  Pac.  372;  State  v.  Duffy,  15  Iowa,  425;  Stevens  v.  State, 
50  Kan.  712,  32  Pac.  350;  Coburn  v.  Odell,  30  N.  H.  540;  Janvrin 
V.  Scammon,  29  N.  H.  280;  State  ex  rel.  Eaton  v.  Farmer,  46  N.  H. 
200;  People  v.  Priori,  164  N.  Y.  459,  58  N.  E.  668;  Fellows  v.  Wil- 
son, 31  Barb.  162;  Byass  v.  Smith,  4  Bosw.  679;  Friess  v.  New  York 
C.  &  H.  R.  R.  Co.  67  Hun,  205,  22  N.  Y.  Supp.  304;  McGorray  v. 
Sutter,  80  Ohio  St.  400,  24  L.R.A.(N.S.)  165,  131  Am.  St.  Rep.  715, 
89  N.  E.  10;  Ex  parte  Park,  37  Tex.  Crim.  Rep.  590,  66  Am.  St.  Rep. 
835,  40  S.  W.  300;  Ex  parte  Andrews,  51  Tex.  Crim.  Rep.  79,  100  S. 
W.  376;   Sidebottom  v,  Adkins,  3  Jur.  N.  S.  033,  5  Week.  Rep.  74:;. 
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s  VVyckoff,  Seamans  &  Benedict  v.  Wagner  Typewriter  Co.  99  Fed.  158 ; 
Ex  parte  Senior,  37  Fla.  1,  32  L.R.A.  133,  19  So.  652;  Miiiters  v. 
People,  139  111.  3«3,  29  N.  E.  45;  Printz  v.  Cheeney,  11  Iowa,  469; 
Stevens  v.  State,  50  Kan.  712,  32  Pac.  350;  Ward  v.  State,  2  Mo. 
120,  22  Am.  Dec.  449;  Janvrin  v.  Scaramon,  29  N.  H.  280;  State  ex 
rel.  Eaton  >'.  Farmer,  40  N.  H.  200;  Com.  v.  Braynard,  Thaclier, 
C'rim.  Cas.  146;  People  v.  Mather,  4  Wend.  229,  21  Am.  Dec.  122; 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219,  38  N.  E.  303;  Be 
Van  Tine,  12  IIow.  Pr.  507;  Chappell  v.  Chappell,  116  App.  Div. 
573,  101  N.  Y.  Supp.  846;  Re  Lowe,  3  Ohio  N.  P.  N.  S.  641,  16  Ohio 
S.  &  C.  P.  Dec.  254;  Ex  parte  Andrews,  51  Tex.  Crim.  Rep.  79,  100 
S.  W.  376;  Ex  parte  Reynolds,  L.  R.  20  Ch.  Div.  294,  51  L.  J.  Ch. 
N.  S.  756,  46  L.  T.  N.  S.  508,  30  Week.  Rep.  051,  46  J.  P.  533;  Short 
V.  Mercier,  3  Macn.  &  G.  205,  20  L.  J.  Ch.  N.  S.  289,  15  Jur.  93; 
Fisher  v.  Ronalds,  12  C.  B.  762,  22  L.  J.  C.  P.  N.  S.  62,  17  Jur.  393, 
1  Week.  Rep.  54;  D'lvry  v.  World  Newspaper  Co,  17  Ont.  Pr.  Rep. 
387;  Paxton  v.  Douglas,  19  Ves.  Jr.  225. 

4  Foot  f.  Buchanan,  113  Fed.  156;  Re  Hess,  134  Fed.  109;  Ex  parte  Bos- 

cowitz,  84  Ala.  463,  5  Am.  St.  Rep.  384,  4  So.  279;  Ex  parte  Maguire, 
14  Quebec  L.  R.  359;  Reg.  v.  Boj'es,  1  Best  &  S.  311,  2  Fost.  &  F. 
157,  30  L.  J.  Q.  B.  N.  S.  301,  7  Jur.  N.  S.  1158,  5  L.  T.  N.  S.  147, 
9  Week.  Rep.  690,  9  Cox,  C.  C.  32. 

5  United  States  v.  Burr,  Fed.  Cas.  No.  14,092e;   Ex  parte  Butt,  78  Ark. 

202,  93  S.  W.  992 ;  Re  Rosser,  96  Fed.  305 ;  Wilson  v.  Ohio  Farmers' 
Ins.  Co.  164  Ind.  462,  73  N.  B.  892;  Howard  v.  Com.  118  Ky.  1,  80 
S.  W.  211,  81  S.  W.  704;  Janvrin  v.  Scammon,  29  N.  H.  280;  Coburn 
V.  Odell,  30  N.  H.  540;  People  v.  Priori,  164  N.  Y.  459,  58  N.  E.  668; 
Fellows  v.  Wilson,  31  Barb.  162;   Curtis  v.  Knox,  2  Denio,  341. 

6  Re  Allison,  156  Mich.  34,  120  N.  W.  19;  Chamberlain  v.  Willson,  12  Vt. 

491,  36  Am.  Dec.  356;  Temple  v.  Com.  75  Va.  892.  But  see  State 
V.  Duffy,  15  Iowa,  425. 

7  Ex  parte  Irvine,  74  Fed.  954;   Ex  parte  Butt,  78  Ark.  262,  93  S.  W. 

992;  Ex  parte  Senior,  37  Fla.  1,  32  L.R.A.  133,  19  So.  652;  Wallace 
v.  State,  41  Fla.  547,  20  So.  713;  Printz  v.  Cheeney,  11  Iowa,  469; 
State  v.  Duffy,  15  Iowa,  425;  Howard  v.  Com.  118  Ky.  1,  80  S.  W. 
211,  81  S.  W.  704;  Merluzzi  v.  Gleeson,  59  Md.  214;  State  v.  Thaden, 
43  Minn.  253,  45  N.  W.  447;  Janvrin  v.  Scammon,  29  N.  H.  280; 
Coburn  v.  Odell,  30  N.  H.  540;  People  v.  Mather,  4  Wend.  229,  21 
Am.  Dee.  122:  Friess  v.  New  York  C.  &  H.  R.  R.  Co.  67  Hun,  205, 
22  N.  Y.  Supp.  104;  Kirschner  v.  State,  9  Wis.  140;  Miskimmiiis 
V.  Shaver,  8  Wyo.  392,  49  L.R.A.  831,  58  Pac.  411;  Short  v.  Mercier, 
3  Macn.  &  G.  205,  20  L.  J.  Ch.  N.  S.  289,  15  Jur.  93. 
For  a  more  extended  discussion  of  the  question  of  conclusiveness  of  wit- 
ness's statement  that  his  answer  will  incriminate  him,  with  u.  full 
review  of  the  authorities,  see  note  in  24  L.R.A.  (N.S.)  165, 
Abbott,  Civ,  .Tur,  T.— 13. 
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8.  Expert's  refusal  to  testify  unless  specially  compensated. 

It  lias  been  held  that  an  expert  cannot  be  compelled  to  testifv 
as  such  unless  specially  compensated.^  But  the  weight  of  au- 
thority is  to  the  ejBFect  that,  while  he  cannot  be  compelled  to  make 
any  preliminary  preparation  without  extra  compensation,  he 
cannot  for  that  reason  refuse  to  give  such  information  as  he  al- 
ready possesses.^ 

iWebb  V.  Pago,  ]  Car.  &  K.  23;  Bucliman  v.  State,  50  Ind.  1;  United 
States  V.  Howe,  12  Cent.  L.  J.  ]03,  Fed.  Ciis.  Ko.  33,404a.  Dictinn 
to  same  efTect  in  People  v.  Montgomery,  ]3  Abb.  Pr.  N.  S.  207;  lle 
Roelker,  Sprague,  276,  Fed.  Cas.  No.  31,905. 

Tlie  effect  of  the  decision  in  Bucbman  v.  State,  59  Ind.  1,  has  been  nulli- 
fied in  Indiana  by  a  legislative  enactment  evidently  intended  to  meet 
this  decision.  See  liorner's  Ind.  Stat.  1890,  §  504.  And  for  an  ex- 
tended discussion  of  the  compensation  of  expert  witnesses,  see  notes 
to  Flinn  A.  Prairie  County,  27  L.R.A.  609;  and  to  Philler  v.  Wau- 
kesha County,  25  L.R.A.  (N.S.)  1040.  And  as  to  the  right  of  the 
state  to  require  service  of  witnesses  without  compensation,  see  ncjtc- 
to  Dixon  V.  People,  39  L.R.A.  116. 

2  Ex  parte  Dement,  53  Ala.  389,  25  Am.  Eep.  611;  Flinn  v.  Prairie  County, 
60  Ark.  204,  27  L.R.A.  669,  46  Am.  St.  Rep.  168,  29  S.  W.  459; 
Lorimer  County  ,-.  Lee,  3  Colo.  App.  177,  32  Pac.  841;  Schoficld  ^. 
Little,  2  Ga.  App.  280,  58  S.  E.  660;  Dixon  v.  People,  168  111.  179, 
39  L.RA.  116,  48  N.  E.  108;  Walker  v.  Cook,  33  111.  App.  561;  Nortli 
Cliicago  Street  R.  Co.  v.  Zeiger,  182  111.  9,  74  Am.  St.  Rep.  157,  54 
N.  E.  1006;  Keller  v.  Harrison,  —  Iowa,  — ,  128  N.  W.  851;  State 
v.  Teipner,  36  Minn.  535,  32  N.  W.  678;  Burnett  v.  Freeman,  125 
Mo.  App.  683,  103  S.  W.  121  (on  subsequent  appeal,  134  Mo.  App. 
709,  115  S.  W.  488);  Main  v.  Sherman  County,  74  Neb.  155,  10:J 
N.  \\'.  1038;  Com.  ex  rcl.  Shawley  v.  Lucas,  24  Pa.  Co.  Ct.  126;  Sum- 
mers V.  State,  5  Tex.  App.  365,  32  Am.  Eep.  573;  Philler  v.  Waukesha 
County,  139  Wis.  211,  25  L.R.A.(N.S.)  1040,  131  Am.  St.  Rep.  1055, 
120  N.  W.  829,  17  A.  &  E.  Ann.  Cas.  712. 

In  Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158,  58  Pac.  442, 
it  was  held  that  expert  witnesses  were  not  entitled  to  fees  as  such, 
nor  even  for  expenses  incurred  by  them  in  making  surveys  or  preparing 
maps,  where  it  appeared  that  they  were  not  acting  under  direction 
of  the  court. 

And  the  right  to  allow  the  fees  of  an  expert  witness  as  costs  is  denied 
in  Re  Bender.  SO  Hun,  570,  33  N.  Y.  Supp.  907,  and  in  Randall  %, 
Morning  Journal  Asso.  22  Jlisc.  715,  49  N.  Y.  Supp.  1004. 

That  there  is  a  sufficient  consideration  for  a  promise  to  pay  an  expert 
witness  a  reasonable  compensation  in  addition  to  statutory  fees,  when 
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he  is  engaged  in  advance  of  trial  to  (<'stify  as  an  expert,  is  declared 
in  Barrus  v.  Plianeuf,  KiO  Mass.  123,  32  L.R.A,  619,  44  N.  E.  141. 

And  physicians  employed  witliout  an  agreement  as  to  compensation,  by 
a  plaintiff  in  an  action  to  recover  for  personal  injuries,  to  make  a 
personal  examination  of  his  condition  in  order  to  qualify  as  experts, 
and  then  to  attend  court  to  testify  as  such  experts  and  assist  counsel 
in  meeting  expert  evidence  from  the  other  side,  may  recover  frcjm 
him  reasonable  compensation  for  their  time,  and  are  not  limited  tn 
the  regular  witness  fees,  wlierte  the}'  were  not  summoned,  but  ap- 
peared voluntarily  under  the  agreement.  Cordon  v.  C'onley,  —  IMc. 
— ,  33  L.r>.A.{X.S.)    33(i,  78  Atl.  3G5. 

It  has  also  been  held  that  a  district  attorney  is  authorized  to  contract  tor 
services  of  experts.  People  ex  rel.  'I'ripp  v.  Cayuga  County,  'iii  -Misc. 
G16,  50  N.   V.   Supp.   lU. 

But  a  county  is  not  bound  to  pay  an  expert  witness  hired  by  the  district 
attorney  a  sum  which  is  unreasonable  and  extravagant.  People  ex 
rel.  Hamilton  v.  Jefferson   County,  35  App.  Div.  239,  54  X.  Y.  Supp. 

7S2. 

9.  Questions  generally. 

a.  In  general. — Each  question  put  to  a  -witness  need  not  he 
."lo  comprehensive  that  the  answer  when  taken  alone  shall  be  evi- 
dence of  some  issue  in  the  cause.  That  the  answer  will  be  a 
link  in  the  chain  of  proof  is  sufficient  to  render  the  question 
relevant.'^  The  relevancy  of  preliminary  questions  need  not  to 
be  apparent  when  asked,  where  the  answers  lead  up  to  or  connect 
with  testimony  subsequently  introduced.* 

Geucral  questions  touching  a  eause  and  the  various  issues  in- 
volved are  not  objectionable,'  unless  asked  in  such  a  general 
way  that  no  intelligent  answer  can  be  given.* 

A  compound  question,  oidy  a  part  of  whicli  is  proper,  may 
rightfully  he  excluded  as  a  whole  ;^  and  the  court  may,  in  its 
discretion,  refuse  to  allow  qtiestions  which  are  argumentative 
and  apparently  intended  more  to  affect  the  jury  by  the  form  nf 
the  question  than  by  the  answer  of  the  witness,®  or  which  are 
s(i  skilfully  framed  as  to  call  out  certain  facts  and  exclude  others 
(•(inuected  with  the  same  transaction.'' 

The  admission  of  a  proper  question  is  not  error  because  the 
witness  misunderstood  it  or  gave  an  improper  answer,*  and  if 
no  improper  testimony  is  in  fact  given,  the  allowance  of  im- 
proper questions  is  immaterial.' 

1  Atchison,  T.  &  S.  F.  R.  Co.  v.  Stanford,  12  Kan.  354,  15  Am.  Rep.  302; 
Scliuehardt  v.   Allen,   1   \A'all.  359,  17  L.  ed.  642. 
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But  to  render  a,  question,  in  itself  apparently  irrelevant,  proper  to  be 
asked  as  •>.  link  in  a  chain  of  evidence,  it  must  be  accompanied  with  a 
proposal  to  follow  it  up  at  the  proper  time  by  proof  of  other  facts, 
which,  if  true,  will  make  the  question  relevant.  Wyngert  v.  Norton, 
4  Mieh.  286. 

2  State  V.  Kent,  5  N.  T>.  516,  sub  nom.  State  v.  Paneoast,  35  L.E.A.  518, 

67  N.  W.  1052. 

3  Mann  v.  State,  23  Fla.  610,  3  So.  207;  Northern  P.  E.  Co.  v.  Charless, 

2  C.  C.  A.  380,  7  U.  S.  App.  359,  51  Fed.  562;  Van  Winkle  v.  Wilkins, 
81  Ga.  93,  7  S.  E.  644;  Hicks  v.  Riverside  Fruit  Co.  72  Cal.  303, 
13  Pac.  873;  Angell  v.  Rosenbury,  12  Mich.  241. 

*  Ferguson  v.  Moore,  98  Tenn.  342,  39  S.  W.  341. 

A  question  directing  a  witness  to  "state  to  the  jury  the  various  conversa- 
tions which  led  up  to  the  making  of  this  contract"  is  properly  re- 
jected as  too  general.  Hinds  v.  Backus,  45  Minn.  170,  47  N.  W. 
655. 

5  George  v.  Norris,  23  Ark.  121 ;  Wyman  v.  Gould,  47  Me.  159 ;  Whitford 
v.  Burckmyer,  1  Gill,  127,  39  Am.  Dec.  640;  United  States  Sugar 
Refinery  v.  Providence  Steam  &  Gas  Pipe  Co.  10  C.  C.  A.  422,  18  U. 
S.  App.  603,  62  Fed.  375. 

«  State  V.  Leuth,  5  Ohio  C.  C.  94,  3  Ohio  C.  D.  48. 

7  Tyler  v.  Waddingham,  58  Conn.  375,  8  L.E.A.  657,  20  Atl.  335. 

8  Foster  v.  Dickerson,  64  Vt.  233,  24  Atl.  253. 

9  State  V.  Tippet,  94  Iowa,  646,  63  N.  W.  445 ;  Deane  v.  Denver  &  E.  G. 

R.  Co.  77  111.  App.  242 ;  Miller  v.  Cook,  127  Ind.  339,  26  N.  B.  1072 ; 
State  v.  Merriman,  34  S.  C.  16,  12  S.  E.  619;  Kalbus  v.  Abbot,  77 
Wis.  621,  46  N.  W.  810;  Cochran  v.  United  States,  157  U.  S.  286, 
39  L.  ed.  704,  15  Sup.  Ct.  Rep.  628;  King  v.  Second  Ave.  R.  Co. 
75  Hun,  17,  26  N.  Y.  Supp.  973. 

b.  Assuming  facts  not  proved. — It  is  no  objection  to  a  ques- 
tion that  it  assumes  facts  as  true  which  are  not  in  dispute/  but 
a  question  Avhich  assumes  the  existence  of  a  fact  not  shown  by 
any  evidence/  or  which  erroneously  assumes  a  statement  to  have 
"been  made  by  the  witness/  is  properly  excluded.  After  a  wit- 
ness has  testified  positively  to  a  fact  there  is  no  reason  why 
counsel  should  not  formulate  questions  to  be  propounded  to  him 
on  the  theory  that  his  testimony  already  given  is  true.* 

1  Robinson  v.  Graver,  88  Iowa,  381,  55  N.  W.  492 ;  Willey  v.  Portsmouth, 

35  N.  H.  303;  Hardcastle  v.  Heine,  25  Misc.  146,  54  N.  Y.  Supp. 
169;  Hays  v.  State,  —  Tex.  Crim.  Rep.  — ,  20  S.  W.  361. 

2  Bushnell  v.  Simpson,  119  Cal.  658,  51  Pac.  1080;  Hine's  Appeal,  68  Conn. 

551,   37   At!.   384;    Chattanooga,  R.  &  C.  E.  Co.  v.  Huggins,  89  Ga. 
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494,  15  S.  K.  848;  Carpenter  \.  Ambruson,  20  111.  172;  Pennsylvania 
Co.  V.  Newmeyer,  129  Ind.  401,  28  N.  E.  860;  Baltimore  &  0.  K.  Co. 
V.  Thompson,  10  Md.  76;  People  v.  Lange,  90  Mich.  454,  51  N.  W. 
534;  Dralce  v.  State,  53  N.  J.  L.  23,  20  Atl.  747;  People  v.  Mather, 
4  Wend.  229;  Klock  v.  State,  60  Wis.  574,  19  N.  W.  543. 

A  question  which  assumes  a  fact  may  be  allowed  when  asked  for  the  sole 
purpose  of  calling  a  witness's  attention  to  the  subject  of  his  testi- 
mony.    Boothby  v.  Brown,  40  Iowa,  104. 

s  People  \.  Pong  Ah  Sing,  70  Cal.  8,  11  Pac.  323;  Fengar  v.  Brown,  57 
Conn.  60,  17  Atl.  321;  Sanderlin  v.  Sanderlin,  24  Ga.  583;  People 
V.  Brown,  90  Hun,  509,  35  N.  Y.  Supp.  1009. 

4  Barndt  v.  Frederick,  78  Wis.  1,  11  L.E.A.  199,  47  N.  W.  6. 

c.  Calling  for  expert  opiniotis. — While  some  discretion  as  to 
the  form  of  questions  to  be  asked  of  an  expert  witness  on  direct 
examination  ^  is  confided  to  the  trial  judge,^  any  question  being 
proper  which  will  elicit  an  opinion  as  to  the  matter  or  skill  or 
science  in  controversy,  and  at  the  same  time  exclude  any  opin- 
ion as  to  the  effect  of  the  evidence  in  establishing  controverted 
facts,*  such  questions  must  be  framed  hypothetically  unless  the 
facts  are  admitted  or  undisputed,  or  the  witness  is  personally  ac- 
quainted with  them.* 

It  is  generally  deemed  improper  to  request  an  expert  to  give 
his  opinion  based  upon  his  recollection  of  the  testimony  without 
incorporating  the  testimony  in  the  question,^ — especially  if  the 
evidence  is  conflicting.®  But  where  the  evidence  is  brief,  clear, 
and  uncontro verted  it  is  not  improper  to  require  the  expert  to 
give  his  opinion  based  on  the  assumption  that  such  evidence  is 
true.''  And  where  a  witness  testified  to  the  particular  facts  on 
which  the  expert,  who  follows  the  witness  while  the  facts  are 
fresh  in  the  minds  of  the  jury,  is  to  base  his  opinion,  these  facts 
need  not  be  again  stated  in  the  question  unless  there  is  doubt 
whether  they  were  understood.* 

1  For  cross-examination  of  experts,  see  infra,  §  16,  d. 

2Roraback  v.  Pennsylvania  Co.  58  Conn.  292,  20  Atl.  465. 

8  Hunt  V.  Lowell  Gaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697. 

4  Craig  V.  Noblesville  &  S.  C.  Gravel  Road  Co.  98  Ind.  109;   Chicago  & 

A.  R.  Co.  V.  Glenny,  175  111.  238,  51  N.  E.  896;   State  v.  Maier,  36 

W.  Va.  757,  15  S.  E.  991. 
When  the  facts  are  admitted  or  undisputed  the  witness  may  be  aslced  as 

to  the  concUiflions  to  be  drawn  from  them.     M'Xaunhten's  Case,   10 
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Clark  &  3?.  200,  8  Scott,  N.  R.  395,  1  Car.  &  K.  ]30,  note;  Coyle  v. 
Com.  104  Pa.  117;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Thompson,  75  Tex. 
501,  12  S.  \V.  742;  Page  v.  State,  Gl  Ala.  16;  State  v.  Klingcr,  40 
Mo.   224. 

Tlic  question  need  not  be  framed  Uypothetieally  where  the  «"itiu'bs  i.^ 
personally  acquainted  with  the  facts.  Brown  v.  HuffartI,  00  Mo. 
;!03 ;  Bellefontaine  &  I.  11.  Co.  v.  Bailey,  11  Ohio  St.  333;  Mercer 
V.  Vose,  67  K.  Y.  56;  Xicndorff  v.  Manhattan  E.  Co.  4  App.  Div. 
46,  38  K.  Y.  Supp.  690;  Boardman  v.  Woodman,  47  N.  H.  120.  But 
the  witness  must  state  to  the  jury  all  the  facts  within  his  own  knowl- 
edge upon  which  his  opinion  is  based.  Burns  v.  Barenfield,  S4  Ind. 
43;  Dickinson  v.  Barber,  9  Mass.  227,  6  Am.  Dec.  58;  Hitchcock  \. 
Burgett,  38  Mich.  501;  People  v.  Strait,  148  N.  Y.  560,  42  N.  E. 
1045. 

5  The  only  safe  rule  in  allowing  an  expert  witness  to  give  his  opinion  based 

upon  testimony  of  others  is  to  require  the  assumed  facts  upon  which 
the  opinion  is  desired  to  be  stated  hypothetically.  Craig  \\  Xobles- 
Tille  &  S.  C.  Gravel  Road  Co.  98  Ind.   109;   Stoddard   %.   Wiuclicstor, 

157  Mass.  567,  32  N.  e.  ()4S;  l^eed  v.  State,  02  Miss.  405;  Link  v. 
Sheldon,  130  N.  Y.  1,  32  N.  E.  696;  State  v.  Bowman,  78  N.  C.  509; 
McMechen  v.  McMechen,  17  W.  Va.  683,  41  Am.  Rep.  682;  Dexter  v. 
Hall,  15  Wall.  9,  21  L.  ed.  73.  Contra,  did  urn  in  Polk  v.  State,  .'10 
Ark.  117;  Howland  v.  Oaldand  Consol.  Street  R.  Co.  110  Cal.  51. 'i, 
42  Pac.  983;  Jones  v.  Chicago,  St.  P.  M.  &  O.  R.  C^o.  43  Minn.  279. 
45  N.  W.  444.  But  these  as  well  as  the  following  cases,  whicli  seeiu 
to  announce  a  contrary  rule,  are  generally  distinguishable  on  the 
ground  that  tliere  was  no  conflict  of  evidence.  State  v.  Windsor, 
5  Harr.  (Del.)  513;  Schneider  v.  Manning,  121  111.  376,  12  JJ.  E. 
267;    Negi-oes   Jerry   v.   Townshend,    9    Md.    145;    Gretehell   v.    Hill, 

21  Minn.   464;    Gilman   v.   Strafford,   50   Vt.   723;    Wright   v.    Ilardv. 

22  Wis.  348. 

6  An   exjiert   cannot   be   asked   to  give   his   opinion   based   upon   condictinj,' 

testimony.      Gunter   v.   State,   83   Ala.    96,   3   So.    600;    Pyle   v.    Pylc, 

158  111.  289,  41  N.  E.  999;  Bishop  v.  Spining,  38  Ind.  143;  Ariiien- 
daiz  V.  Stillman,  07  Tex.  458,  3  S.  W.  678;  Allen  v.  Union  P.  R.  Co. 
7  Utah,  239,  26  Pac.  297;  Livingston  v.  Com.  14  Gratt.  592;  Luning 
V.  State,  2  Pinney,  215,  5  Am.  Dec.  153.  Even  though  the  question 
assumes  the  truth  of  the  entire  evidence.  Smith  v.  Hickcn bottom, 
57  Iowa,  733,  11  N.  W.  664;  Woodbury  v.  Obear,  7  Gray,  467;  Kenip- 
sey  V.  McGinniss,  21  Mich.  123;   Coyle  v.  Com.  104  Pa.  117. 

7  Atchison,  T.  &  S.  F.  R.  Co.  ^.  Brassfield,  51  Kan.  167,  32  Pac.  814;  Hunt 

V.  Lowell  Gaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697:  Yardley  v. 
Cuthbertson,  108  Pa.  395,  1  Atl.  765;  State  >-.  Hayden,  51  Vt.  290; 
Abbot  \.  Dwiunell,  74  Wis.  514,  43  N.  W.  490. 

An  expert  may  be  asked  for  his  opinion  based  upon  the  testimony  of  a 
single  witness  upon  a  single  subject,  which  he  has  heard  and  to  whirli 
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his  attention  lias  first  been  directed.     Seymour  v.  Fellows,  77  N.  Y. 
178. 
«  State  V.  Watson,  8J   Iowa,  380,  46  N.  W.  868. 

10.  Hypothetical  questions. 

ft.  In  general. — The  facts  assumed  in  a  hypothetical  question 
as  the  basis  for  an  expert  opinion  must  have  some  support  in 
the  evidence.'  The  question  need  not  embrace  all  the  facts  in 
t'A'idence,^  though  it  must  not  exclude  from  the  expert's  consider- 
jttion  a  material  fact  essential  to  an  intelligent  opinion.' 

The  question  may  be  based  upon  the  hypothesis  of  the  truth 
of  all  the  evidence,  or  upon  a  hypothesis  specially  framed  on  cer- 
tain facts  which  the  evidence  tends  to  establish,*  and,  if  within 
the  probable  or  possible  range  of  the  evidence,  is  unobjection- 
able.' Whether  or  not  the  facts  assumed  are  true  or  are  estab- 
lished by  the  evidence  is  for  the  jury  to  determine,'  and  consti- 
tutes no  available  objection  to  the  question.' 

The  fact  that  the  question  is  based  in  part  ujDon  the  expert's 
personal  examination  and  knowledge  does  not  make  it  objection- 
able.* 

iBostic  V.  State,  94  Ala.  45,  10  So.  602;  People  v.  Dunne,  80  Cal.  34,  21 
Pac.  1130;  Kelly  v.  Perrault,  5  Idaho,  221,  48  Pac.  45;  Haish  v. 
Payson,  107  111.  365;  Hurst  v.  Chicago,  R.  T.  &  P.  R.  Co.  49  Iowa, 
76;  Davis  v.  Traveler's  Ins.  Co.  59  Kan.  74,  52  Pac.  67;  Fox  v.  Penin- 
sular White  Lead  &  Color  Works,  92  Midi.  243,  52  X.  W.  623;  Statp 
V.  Scott,  41  Minn.  305,  43  N.  W.  62;  Wittenberg  v.  Onsgard,  78  ilinn. 
342,  47  L.R.A.  141,  81  N.  W.  14;  Russ  v.  Wabash  Western  R.  Co. 
112  Mo.  45.  18  L.R.A.  823,  20  S.  W.  472;  Root  v.  Kansas  City  South- 
ern R.  Co.  195  Mo.  348,  6  L.R.A.  (N.S.)  212,  92  S.  W.  621;  People 
v.  Harris,  136  N.  Y.  423,  33  N.  E.  65;  Burnett  v.  Wilmington,  X.  & 
X.  R.  Co.  120  X.  C.  517,  26  S.  E.  819;  Williams  v.  Brown,  28  Ohio 
St.  547;  State  v.  Andersen,  10  Or.  448;  Reber  v.  Herring,  115  Pa.  599, 
8  Atl.  830;  Prather  v.  McClelland,  76  Tex.  574.  13  S.  W.  543. 

Hypothetical  questions  are  proper  where  they  are  directed  to  the  effect  of 
certain  conditions,  some  of  which,  although  not  shown  to  exist  in  the 
particular  case,  are  shown  to  be  caused  by  the  same  general  principles. 
Kraatz  v.  Brush  Electric  Light  Co.  82  Mich.  457,  46  N.  W.  787. 

It  is  not  reversible  error  to  permit  an  expert  witness  to  answer  a  hypo- 
thetical question  assuming  a  fact  unsupported  by  the  evidence,  where 
this  fact  was  the  only  hypothesis  of  the  question.  Hewitt  v.  Eisen- 
bart,  36  Neb.  704,  55  N.  W.  252. 
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A  hypothetical  question  cannot  be  based  upon  the  assumption  of  the  trutir 

of  extracts  read  by  counsel  from  a  medical  treatise.     Ke  Mason,  60 

Hun,  46,  U  N.  Y.  Supp.  434. 
2  People  V.  Durrant,  116  Cal.  179,  48  Pac.  75;  Goodwin  v.  State,  96  Ind. 

5o0;   TurnbuU  v.  Richardson,  69  Mich.  400,  37  N.  W.  499;    Coyle  v. 

Cora.  104  Pa.  117;  Re  Miller,  179  Pa.  645,  39  L.R.A.  220,  36  Atl.  139; 

Fort  Worth  &  D.  City  R.  Co.  v.  Greathouse,  82  Tex.  104,  17  S.  W. 

834;  Burt  v.  State,  38  Tex.  Crim.  Rep.  397,  39  L.R.A.  305,  40  S.  W. 

lOOO,  43  S.  W.  344;  Bowen  v.  Huntington,  35  W.  Va.  682,  14  S.  E.  217. 

The  reason  is  that  if,  in  the  opinion  of  counsel,  there  is  other  evidence 
proper  for  the  witness  to  consider,  his  attention  may  be  called  to  it  on 
cross-examination.  Davidson  v.  State,  135  Ind.  254,  34  N.  E.  972: 
Stearns  v.  Field,  90  N.  Y.  640;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Compton,  75 
Tex.  667,  13  S.  W.  667. 

If  there  is  no  dispute  as  to  the  facts  on  which  the  witness  is  to  base  hi* 
opinion,  it  is  proper  to  require  that  the  question  shall  embrace  them 
all,  Davis  v.  State,  35  Ind.  496.  The  question  must  fully  and  fairly 
reflect  the  facts  (Briggs  v.  Minneapolis  Street  R.  Co.  52  Minn.  36, 
53  N.  W.  1019;  Prentis  v.  Bates,  88  Mich.  567,  50  JT.  W.  637;  Burgo 
v.  State,  26  Neb.  639,  42  N.  W.  701 ;  Fisher  v.  Monroe,  2  Misc.  326, 
21  N.  Y.  Supp.  995),  and  the  omission  from  the  question  of  facts  in 
evidence  renders  it  improper  where,  by  reason  of  such  omission,  it 
manifestly  fails  to  present  the  facts  which  it  does  include  in  their 
just  and  true  relation.  Barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90. 
27  Atl.  973. 

aScnn  v.  Southern  R.  Co.  108  Mo.  142,  18  S.  W.  1007;  Vosburg  v.  Putney, 
80  Wis.  523,  14  L.R.A.  226,  50  N.  W.  403;  Western  Assur.  Co.  v.  .J.  H. 
Molilman  Co.  40  L.R.A.  501,  28  C.  C.  A.  157,  51  U.  S.  App.  577,  8:; 
Fed.  811;  Baltimore  &  0.  R.  Co.  v.  Dever,  112  Md.  296,  26  L.RA. 
(N.S.)  712,  75  Atl.  352. 

4  Gottlieb  V.  Hartman,  3  Colo.  53;  Cole  v.  Fall  Brook  Coal  Co.  159  N.  \. 
59,  53  N.  E.  670. 

In  propounding  hypotlietical  questions  counsel  may  assume  any  state  of 
facts  which  there  is  evidence  tending  to  prove.  People  v.  Hill,  116 
Cal.  562,  48  Pac.  711;  Jordan  v.  People,  19  Colo.  417,  36  Pac.  218; 
Barber's  Appeal,  63  Conn.  393,  22  L.R.A.  90,  27  Atl.  973;  Baker  v. 
State,  30  Fla.  41,  11  So.  492;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood, 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197;  Manatt  v.  Scott,  106  Iowa, 
203,  76  jST.  W.  717;  Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co.  38  Minn. 
511,  39  N.  W.  485;  Smith  v.  Chicago  &  A.  R.  Co.  119  Mo.  246,  23  S. 
W.  784;  Omaha  &  R.  Valley  R.  Co.  v.  Brady,  39  Neb.  27,  57  N.  W. 
707 ;  Filer  v.  New  York  C.  R.  Co.  49  N.  Y.  42,  10  Am.  Rep.  327 ;  Kerr 
V.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8  S.  E.  493;  Tebo  v.  Au 
gusta,  90  Wis.  405,  63  N.  W.  1045;  Sigafus  v.  Porter,  28  C.  C.  A. 
443,  51  U.  S.  App.  693,  84  Fed.  430. 

It  is  sufficient  if  the  facts  hypothecated   be  proved  by  some  witness,  al- 
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though  not  proved  to  a  certainty  or  with  any  degree  of  certaint,^ . 
Baxter  v.  Knox,  19  Ky.  L,  Rep.  1973,  44  S.  W.  972.  But  a  party 
cannot,  however,  introduce  contradictory  evidence  upon  a,  given  point, 
and  base  hypothetical  questions  upon  the  theory  that  some  of  tJif 
witnesses  are  correct  and  some  mistaken.  Prentis  v.  Bates,  88  Mich. 
567,  50  N.  W.  637. 

6  Jackson  v.  Burnham,  20  Colo.  532,  39  Pac.  577;  Powers  v.  Kansas  City, 

56  Mo.  App.  573;  Harnett  v.  Garvey,  66  N.  Y.  641. 
8  Gottlieb  V.  Hartman,  3  Colo.  53;  Louisville,  N.  A.  &  G.  R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  E.  389,  4  N.  E.  90S ;  Grand  Lodge,  I.  O.  of  M.  A. 
V.  Wieting,  168  111.  408,  48  N.  E.  59. 

7  Deig  V.  Morehead,  110  Ind.  451,  11  N.  E.  458. 

8  Crawford  v.  Wolf,  29  Iowa,  567;  Selleek  v.  Janesville,  100  Wis.  157,  41 

L.R.A.  563,  75  N.  W.  975;  State  v.  Fournier,  68  Vt.  262,  35  Atl.  178; 

Joslin  V.  Grand  Rapids  Ice  &  Coal  Co.  53  Mich.  322,  19  N.  W.  17. 
But  a  hypothetical  case  and  personal  examination  cannot  be  joined  in  tlio 

same  question,  where  the  examination  was,  from  the  time  it  was  made. 

little  or  no  evidence  of  the  point  at  issue.     State  v.  Welsor,  117  Mo. 

570,  21  S.  W.  443. 
For  hypothetical  question  to  expert  on  cross-examination,  see  infra,  §  16,  d. 

b.  Based  on  opinion  of  other  expert. — As  a  general  rule  it  is 
not  proper,  in  asking  hypothetical  questions,  to  incorporate  in 
them  the  opinions  of  other  expert  witnesses,  for  the  reason  that 
an  opinion  of  a  witness  must  rest  upon  the  facts.* 

1  Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N. 
E.  90S;  Williams  v.  State,  64  Md.  384,  1  Atl.  887,  5  Am.  Crim.  Rep. 
512;  Kearner  v.  Charles  S.  Tanner  Co.  31  E.  L  203,  29  L.R.A.(N.S.) 
537,  76  Atl.  833;  Texas  Brewing  Co.  v.  Walters,  —  Tex.  Civ.  App.  — , 
43  S.  W.  548. 

Thus  a  hypothetical  question  propounded  to  a  physician  as  to  the  cause 
of  death  was  not  open  to  the  objection  that  it  did  not  fairly  reflect 
the  evidence,  because  it  did  not  include  the  statement  that  the  physi- 
cian who  had  treated  the  deceased  for  the  injury  had  discharged  him 
as  cured.  Ward  v.  ^Itna  L.  Ins.  Co.  82  Neb.  499,  118  N.  W.  70.  To 
have  done  so,  said  the  court,  would  have  required  the  witness  to  base 
his  opinion  partly  upon  the  opinion  of  the  attending  physician,  when 
he  should  be  required  to  give  his  judgment  independently  upon  the 
facts  stated  to  him. 

But  in  Howland  v.  Oakland  Consol.  Street  R.  Co.  110  Cal.  513.  42  Pac. 
983,  an  action  for  personal  injuries  resulting  in  a  miscarriage,  it  wa.s 
held  permissible  to  ask  the  physician  who  had  been  called  in  con- 
sultation too  late  to  know  personally  the  immediate  character  of  the 
injuries,  as  to  what,  in  his  judgment,  was  the  cause  of  the  miscar- 
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riagc,  asMiniing  tlic  statenioiit  luade  by  tlic  altendirg  pliysician  to  be 
true,  and  tlie  ebaracter  of  the  injuries  described  by  him  to  have  bwii 
infiict-'d  by  tlie  collision,  bince  tlic  question  did  not  improperly  call 
for  the  opinion  of  one  witness  based  upon  that  of  another,  but  simply 
called  for  the  opinion  of  the  witness  as  to  the  inducing  cause  of  the 
condition  in  Avhich  he  found  the  patient,  assuming  the  injuries  to  have 
been  as  described. 

And  on  an  issue  as  to  wliether  an  illness  suffered  by  plaintiff  had  been 
aggravated  by  being  carried  past  his  destination  on  defendant's  train, 
whereby  he  became  permanently  paralyzed,  it  was  held,  in  Nelson  v. 
Chicago  &  N.  W.  E.  Co.  130  Wis.  214,  109  N.  SV.  933,  to  be  proper 
to  take  the  opinion  of  the  physicians  as  to  plaintiffs  condition  at  the 
time  he  was  carried  past  his  destination,  as  the  basis  for  hypothetical 
questions  propounded  to  other  medical  experts. 

So,  in  Foster  v.  Dickerson,  64  Vt.  233.  24  Atl.  253,  where  the  issue  was 
the  mental  capacity  of  the  testatrix,  an  expert  was  asked:  "Assuming 
the  testatrix  was  insane  in  1876,  wliat  is  your  opinion  of  her  having 
recovered  at  that  time  in  1885,  taking  it  just  as  the  doctor  states 
it?"  It  was  urged  that  this  was  error,  for  the  reason  that  the  opin- 
ion and  the  conclusion  of  the  doctor  were  made  a  part  of  the  basis 
of  the  opinion  of  the  witness,  but  the  court  held  that  the  question 
only  called  for  the  witness's  opinion  upon  the  facts,  to  which  the 
doctor  deposed  as  to  the  mental  condition  of  the  testatrix,  as  bearing 
upon  the  qriestion  whether  she  had  recovered. 

c.  Leiigtli  of  question. — While  long  hypothetical  questions 
■which  ask  the  witness  to  nisnrp  the  functions  of  the  jury  and  in- 
volve many  distinct  facts  and  elements  are  objectionable/  their 
length  must  necessarily  depend  upon  the  nature  of  the  inquiry 
and  the  number  of  particulars  which  must  be  considered,  and 
must  rest  largely  in  the  discretion  of  the  eourt.^ 

iHaish  V.  Munday,   12  111.  App.  539;    People  i-.  Brown,  53  Mich.  531,  19 

N.  W.  172. 
2  Forsyth  v.  Doolittle,  120  U.  S.  73,  30  L.  ed.  586,  7  Sup.  Ct.  Rep.  408. 

11.  Leading  questions. 

a.  In  general. — A  leading  question  is  one  which  suggests  to 
the  witness  the  answer  expected  or  desired.*  That  the  question 
may  be  aswered  by  "Yes"  or  "ISTo"  is  not  necessarily  decisive  of 
its  leading  character.^  But  it  has  been  held  that  a  question 
which  embodies  a  material  fact  and  admit?  of  a  conclusive  affirm- 
ative or  negative  answer  is  open  to  that  objection.'  And  it  is 
sometimes  said  that  a  question  which  assumes  the  existence  of 
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facts  material  to  the  issue  is  leading.*  A  question  wliieli  i.s 
suggestive  of  the  answer  is  none  the  less  leading  because  pro- 
pounded in  the  alternative  form.* 

Introductory  questions  which  are  designed  to  lead  the  wit- 
ness with  more  expedition  to  the  subject  upon  which  he  is 
desired  to  give  his  testimony  are  not  objectionable ;°  nor  are 
those  which,  though  in  appearance  leading,  arc  necessarily  so 
because  of  the  nature  of  the  inquiry.'' 

Objection  to  questions  as  leading  are  addressed  to  the  discre- 
tion of  the  trial  court; '  and  the  exercise  of  this  discretion  is  not 
revisable  on  appeal^  except  for  manifest  abuse. ■''' 

The  allowance  of  a  leading  question  is  not  ground  for  rc\-ersal 
Avhere  the  facts  embraced  in  it  have  been  already,^''  or  are  sub- 
sequently, elicited  by  proper  questions.^* 

1  Kansas  City,  M.  &  B.  E.  Co.  v.  Crocker,  9.5  Ala.  412,  11  So.  202;  Coogler 

V.  Rhodes,  38  Fla.  240,  21  So.  109;  Harvey  v.  Osborn,  55  Ind.  535; 
Stoudt  V.  Shepherd,  73  Mich.  588,  44  N.  W.  696;  Safford  v.  Horni;, 
72  Miss.  470,  18  So.  433;  Daly  v.  Melendy,  32  Neb.  852,  49  N.  W. 
!)26 ;  Page  v.  Parker,  40  N.  H.  47 ;  Trammel!  v.  ilcDade,  29  Tex.  360 : 
Proper  v.  State,  85  Wis.  626,  55  N".  W.  1035. 

A  question  which  merely  suggests  the  subject,  and  not  the  answer,  is  not 
leading.     Born  v.  Eosenow,  84  Wis.  620.  54  N.  \\.  1089. 

2  A  question  is  not  objectionable  as  leading  because  it  can  be  answered  by 

"Yes"  or  "No,"  unless  it  also  suggests  tlie  desired  answer.  Coogler  v. 
Ehodes,  38  Fla.  240,  21  So.  109;  Schlesinger  v.  Eogcrs,  80  111.  Apn. 
420;  Woolheatlier  v.  Risley,  38  lona,  486;  McKeown  v.  Harvoy,  4't 
Mich.  220;  Lott  v.  King,  79  Tex.  292,  15  S.  W.  231.  But  the  que'stiou 
is  leading  when  capable  of  eliciting  by  sucli  an  answer  more  than  on« 
simple  proposition.  International  &  G.  X.  E.  Co.  v.  Dalwigh,  92  Tex. 
1)55,  51  S.  W.  500.  And  if  the  answer  "Yes"  or  "No"  will  be  conclu- 
sive the  question  is  objectionable  as  leading.  Nioholls  v.  Dowding,  1 
Starkie,  81,  18  Ecvised  Eep.  746;  Daly  v.  Melendy,  32  Neb.  852,  49 
N.  W.  926. 

STurney  v.  State,  8  Sinedes  &  j\I.  104,  47  Am.  Dec.  74;  United  States  v. 
Angell,  n  Fed.  34;  Sayre  v.  Woodyard,  66  W.  Va.  288,  28  L.R.A. 
(N.S.)   388,  06  S.  E.  320. 

4  Chattanooga,  E.  &  C.  E.  Co.  v.  Iluggins,  89  Ga.  494,  15  S.  E.  848;  Klock 
V.  State,  60  Wis.  574,  19  N.  W.  543. 

estate  v.  Johnson,  29  La.  Ann.  717;  Parsons  v.  Huff,  38  Me.  137;  Bartlclt 
V.  Hoyt,  33  N.  H.  151;  People  v.  Mather,  4  Wend.  229;  Hopkinson  v. 
steel,  12  Vt.  582. 

6  Williams   >.  Jarrot,  6   111.   120;   Lowe  v.  Lowe,  40  Iowa,  220;   State  v. 
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Walsh,  44  La.  Ann.  1122,  11  So.  811;  People  v.  Mather,  4  Wend.  220; 
Hausenfluck  v.  Com.  85  Vd.  702,  8  S.  E.  683;  De  Haven  v.  De  Haven, 
77  Ind.  236;  Gannon  v.  Stevens,  13  Kan.  447. 

7  Bullard  v.  Hascall,  25  Mich.  132. 

8  Harrison  v.  Yerby,  —  Ala.  — ,  14  So.  321 ;  Wallace  v.  Demheim,  63  Ark. 

108,  37  S.  W.  712;   People  v.  Fong  Ah  Sing,  70  Cal.  8,  U  Pac.  323; 

Coogler  v.  Rhodes,  38  Fla.  240,  21  So.  109;  Cotton  States  L.  Ins.  C.i. 

V.  Edwards,  74  Ga.  220;   Crean  v.  Houmigan,  158  111.  301,  4  N.  E. 

880;  Kyle  v.  Miller,  108  Ind.  90,  8  N.  E.  721;   State  v.  Pugsley,  7.> 

Iowa,  742,  38  N.  W.  498;  State  v.  Spidel,  42  Kan.  441,  22  Pac.  620: 

Webb  v.  Feather,  119  Mich.  473,  78  N.  W.  550;   State  v.  Due.strow. 

137  Mo.  44,  38  S.  W.  554,  39  S.  W.  266 ;  Whitman  v.  Morey,  63  N.  H. 

448,  2  Atl.  899 ;  Ellison  v.  Beannabia,  4  Okla.  347,  46  Pac.  477 ;  State 

V.  Chee  Gong,  17  Or.  635,  21  Pac.  882;  McDermott  v.  Jackson,  97  Wis. 

64,  72  N.  W.  375. 
SKiebs  Mfg.  Co.  v.  Brown,  108  Ala.  508,  18  So.  659;  Stratford  v.  Sanford. 

9  Conn.  279;   Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am. 

Rep.  107;  Parsons  v.  Huff,  38  Me.  137;  York  v.  Pease,  2  Gray,  282; 

St.  Louis  &  I.  M.  R.  Co.  v.  Silver,  56  Mo.  265;  Trenton  Pass.  R.  Co. 

v.  Cooper,  60  N.  J.  L.  219,  38  L.R.A.  637,  37  Atl.  730;   Ducker   v. 

Whitson,  112  N.  C.  44,  16  S.  E.  854;   Farmers'  Mut.  F.  Ins.  Co.   >. 

Bair,  87  Pa.  124;  Hopkinson  v.  Steel,  12  Vt.  582. 
The  rule  seems  the  same  in  New  York.     Walker  v.  Dunspaugh,  20  N.  V. 

170;  Downs  V.  New  York  C.  R.  Co.  47  N.  Y.  83;  Brooker  v.  Filkins,  !> 

Misc.  146,  29  N.  Y.  08;  King  v.  Second  Ave.  R.  Co.  75  Hun,  17,  2'; 

N.  Y.  Supp.  973.     But  the  discretion  is  said  to  be  revisable  for  abuse 

in  Budlong  v.  Van  Nostrand,  24  Barb.  25;   Cope  v.  Sibley,  12  Bar!i. 

521;  Van  Doren  v.  Jelliffe,  1  Misc.  354,  26  N.  Y.  Supp.  636. 
10  White  V.  White,  82  Cal.  427,  7  L.R.A.  799,  23  Pac.  276;  Parker  v.  Georgia 

P.  R.  Co.  83  Ga.  539,  10  S.  B.  233;  Funk  v.  Babbitt,  156  111.  408,  41 

N.  E.  166,  affirming  55  111.  App.  124;  Goudy  v.  Werbe,  117  Ind.  154. 

3  L.R.A.  114,  19  N.  E.  764;  State  v.  Pugsley,  75  Iowa,  742,  38  N.  W. 

498;   Stoner  v.  Devilbiss,  70  Md.  144,  16  Atl.  440;   Bellows  v.  Cran.' 

Lumber  Co.  119  Mich.  424,  78  N.  W.  536;  Turney  v.  State,  8  Smedes 

&  M.  104,  47  Am.  Dec.  74;  Harvard  v.  Stiles,  54  Neb.  26,  74  N.  W. 

399;   Bundy  v.  Hyde,  50  N.  H.  116;  Deveaux  v.  Clemens,  17  Ohio  C. 

C.  33,  9  Ohio  C.  D.  647 ;  Wilson  v.  New  York,  N.  H.  &  H.  R.  Co.  18 

R.  L  508,  29  Atl.  300;  Spencer  Optical  Mfg.  Co.  v.  Johnson,  53  S.  C. 

533,  31  S.  E.  392;  International  &,  G.  N.  R.  Co.  v.  Dalwigh,  92  Tex. 

655,  51  S.  W.  500;  Kohler  v.  West  Side  R.  Co.  99  Wis.  33,  74  N.  W. 

568;   Northern  P.  R.  Co.  v.  Urlin,  158  U.  S.  271,  39  L.  ed.  977,  15 

Sup.  Ct.  Rep.  840. 
"People  v.  Fong  Ah  Sing,  70  Cal.  8,  11   Pac.  323;  Tift  v.  Jones,  77  Ga. 

181,  3  S.  E.  399;  Hess  v.  Com.  9  Ky.  L.  Rep.  590,  5  S.  W.  751 ;  Brici' 

V.  Miller,  35  S.  C.  537,  15  S.  E.  272;  Washington,  A.  &  Mt.  V.  Elec- 
tric R.  Co.  V.  Quayle,  9-5  Va.  741,  30  S.  E.  391. 
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iSMucci  V.  ITougliton,  89  Iowa,  608,  57  N.  W.  305;   State  v.  Munsoii,   T 

Wash.  239,  34  Pac.  932. 
As  where  elicited  by  the  complaining  party  on  cross-examination.     Fox  v. 

Steever,  156  111.  622,  40  N.  E.  942;  Fire  Asso.  of  Phila.  v.  Jones,  — 

Tex.  Civ.  App.  — .  40  S.  W.  44. 

b.  To  one's  own  mtness. — While  leading  questions  to  one's 
own  witness  are  generally  objectionable,  the  trial  judge  may  in 
his  discretion  permit  such  questions  to  be  put  on  direct  or  re- 
direct examination  to  a  witness  whose  answers  have  taken  by 
surprise  the  party  calling  him  ^  or  where  the  witness  is  hostile  ^ 
or  reluctant '  or  so  youthful,*  ignorant/  or  infirm  *  as  to  require 
his  attention  to  be  led,  or  where  his  memory  has  been  exhausted 
^\■ithout  stating  some  particular  which  cannot  be  significantly 
pointed  to  by  a  general  inquiry.' 

By  the  weight  of  authority  leading  questions  may  be  asked  a 
witness  who  is  called  to  impeach  another  witness  by  contra- 
diction ;'  but  there  are  decisions  declaring  that  there  is  no  rea- 
son for  relaxing  the  general  rule  in  favor  of  an  impeaching 
"witness.* 

1st.  Clair  v.  United  States,  154  U.  S.  134,  38  L.  ed.  936,  14  Sup.  Ct.  Rep. 

1002;  Babcock  v.  People,  13  Colo.  515,  22  Pae.  817. 
2  State  V.  Stevens,  65  Conn.  93,  31  Atl.  496 ;  Rosenthal  v.  Bilger,  86  Iowa, 

246,  53  N.  W.  255;   Meixsell  v.  Feezor,  43  111.  App.   180;   McBride  v. 

Wallace,  62  Mich.  451,  29  N.  W.  75;  Severance  v.  Carr,  43  N.  H.  65; 

Navarro  v.  Stat*,  24  Tex.  App.  378,  6  S.  W.  542. 

The  witness  cannot  bo  deemed  hostile  merely  because  he  states  that  he 
docs  not  remember  having  made  a,  certain  statement,  where  he  haii 
not  testified  to  anything  prejudicial  to,  and  has  manifested  no  bias 
against,  the  party  calling  him,  and  the  latter  makes  no  further  effort 
to  refresh  his  memory.    Fisher  v.  Hart,  149  Pa.  232,  24  Atl.  225. 

sCassem  v.  Galvin,  158  111.  30,  41  N.  E.  1087;  Severance  v.  Carr,  43  N.  H. 
65;  State  v.  Duestrow,  137  Mo.  44,  38  S.  \Y.  554,  39  S.  W.  266;  Robin- 
son v.  State,  —  Tex.  Grim.  Rep.  — ,  49  S.  W.  386;  Schuster  v.  State, 
80  Wis.  107,  49  N.  W.  30. 

iSpeckman  v.  Krieg,  79  Mo.  App.  376;  Moody  v.  Rowell,  17  Pick.  490,  28 
Am.  Dec.  317. 

SDoran  v.  Mullen,  78  111!  342;  Rodriguez  v.  State,  23  Tex.  App.  503,  5 
S.  W.  255. 

« Belknap  v.  Stewart,  38  Neb.  304,  56  N.  W.  881 ;  Cheeney  v.  Arnold,  18 
Barb    434. 
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7  Moody    v.   Tiowell,   U   Pick.   490,   28  Am.   Doc.   317;   Huckins   ^.   rcople,-,' 

Mut.  F.  Ins.  Co.  31  N.  H.  238;  Hartsfield  v.  State,  —  Tex.  Crim.  Rep. 
— ,  29  S.  W.  777;  Herring  v.  Skaggs,  73  Ala.  440,  34  Am.  Rep.  4. 

A  witness  may  sometimes  lie  asked  leading  questions  which  direct  his  at- 
tention to  a  particular  item  concerning  which  he  lias  testified  gen- 
erally.    Graves  v.  :\]erchants  &  B.  Ins.  Co.  82  Iowa,  fi37,  49  N.  W.  Gr,. 

But  People  v.  Mather,  4  \\'end.  229,  holds  that  after  a  witness's  memory  as 
to  a  conversation  has  been  e.xhausted  he  should  not  he  asked  a  leading' 
question  directed  to  a  particular  portion  of  such  conversation. 

8  Potter  X.  Bissell,  3  Lans.  205;  Gunter  v.  Watson,  49  N.  V.   (4  Jones  L.) 

455;  N^orton  v.  Parsons,  67  Vt.  520,  82  Atl.  481;  Rounds  v.  State,  57 
Wis.  45,  14  N.  W.  805. 

9  Wood  v.   State,   31    Fla.   221,    12   So.   539;    Allen  v.   State,   28   Ga.   390; 

Hallett  V.  Cousens.  2  Moody  &  R.  238. 

c.  On  cross-ejaminalion. — Leading  questions  are  generally 
])orinissible  on  cro.ss-examination/  and  the  intervention  of  thinl 
])artics  adversely  to  both  plaintiff  and  defendant  does  not  chani^x! 
the  rule.^  The  trial  judge  may  in  his  discretion  refuse  to  allow 
leading  questions  to  be  asked  of  a  witness  who  shows  a  stroiis' 
interest  or  bias  in  favor  of  the  cross-examining  party.'  And  a 
party  who  extends  his  cross-examination  of  his  adversary's  wit- 
ness beyond  its  strict  limits  cannot  ask  leading  qucstion.s,  un- 
less the  court  in  its  discretion  allows  them;  since  the  witness  be- 
comes in  so  far  his  own.*  Where  there  are  two  defendants, 
each  making  separate  defenses  or  endeavoring  to  cast  the  fault 
upon  the  other,  the  court  may  disallow  leading  questions  pro- 
pounded upon  cross-examination  by  one  defendant  to  a  witncs.'i 
for  plaintiff  when  objected  to  by  the  other. ° 

iPhares  v.  Barber,  01  111.  272;  Ferguson  v.  Rutherford,  7  Nev.  390. 

STownsend's  Succession,  40  La.  Ann.  00,  3  So.  488. 

3Rubh  v.  French,  1  Ariz.  99,  140,  25  Pac.  816;  Moody  \.  Rowell,  17  Pick. 

490,  28  Am.  Dec.  317. 
Kven  with  an  impartial  witness  under  cross-examination  the  words  cannot 

be  put  into  the  mouth  of  the  witness  to  echo  back  again.     Clingman 

V.  Irvine,  40  111.  App.  006. 
4  People  ex  rel.  Phelps  \.  Now  York  County  Court  of  Oyer  &  Terminer,  83 

N.  Y.  436 :  Ellmakor  v.  Bnekloy,  ]  0  Serg.  &  R.  72 ;  Harrison  v.  Rowan, 

3  Wash.  C.  C.  580,  Fed.  fas.  Xo.  6,141.     Contra,  Moody  v.  Eovvell,  17 

Pick.  490,  28  Am.  Dec.  317. 
In  Rush  v.  French,   1    Ariz.   99,  25  Pac.  810,  the  court  says  that  leading 

questions  may  be  put  on  cross-examination  as  to  all  matters  pertinent 
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to  the  party  calling  the  witness  except  exclusively  new  matter,   ami 
that  "nothing  shall  be  deemed  new  matter  except  it  be  such  as  could 
not  be  given  under  a  general  denial." 
6  Mt.  Adams  &  K.  P.  Inclined  E.  Co.  v.  Lowry,  20  C.  C.  A.  .590,  43  U.  S. 
App.  408,  74  Fed.  403. 

12.  Answers. 

^Tiile  it  is  desirable  that  a  witness  be  positive  in  bis  testi- 
mony, it  is  sufficient  if  he  testifies  to  the  best  o£  his  knowledge 
and  belief,  where  he  is  unable  to  state  the  facts  positively,'  and, 
wlien  required  to  narrate  a  previous  conversation,  he  may  give 
a  general  answer  embodying  its  substance  or  purport  if  he  can- 
not recollect  the  precise  words  used.''  So,  when  undertaking  to 
state  from  memory  the  testimony  given  by  another  witness  on 
a  former  hearing,  he  may  give  its  substance  instead  of  the  exact 
language,'  but  he  cannot  give  his  impression  unless  it  is  made  to 
appear  that  such  impression  is  derived  from  his  recollection,* 
and  he  cannot  state  the  impression  left  on  his  mind  by  a  conver- 
sation of  which  he  cannot  recall  even  the  substance.^ 

An  answer  is  not  necessarily  objectionable  as  argumentative 
because  the  witness  gives  his  reason  for  doing  a  particular  thing, 
nor  because  it  contains  other  than  a  statement  of  f  nets  connected 
\vith  the  transaction  in  controversy.® 

An  answer  must  be  responsive  to  the  question,''  and  any  irre- 
sponsive statement  will  be  struck  out  or  the  jury  instructed  to 
disregard  it  upon  a  motion  seasonably  made.*  A  witness  can- 
not be  compelled  to  answer  "yes"  or  "no"  to  a  question  which 
is  uot  so  worded  as  to  make  such  ^n  answer  appropriate.* 

i  Itliode  %.  Louthain,  8  Blackf.  413;    Fitschen  v.  Thomas,   9  Mont.  52,  22 
I'ac.  450;   Swinney  v.  Booth,  28  Tex.  113. 

2  So,\niour  v.  Harvey,  11  Conn.  275;  Hope  v.  Machias  Water  Power  &  Mill. 

Co.  52  Me.  535;  Chambers  v.  Hill,  34  Mich.  523;  Buchanan  v.  Atchi- 
son, 30  Mo.  503;  Chaffee  v.  Cox,  1  Hilt.  78. 
A  witness  may  state  what  was  an  agreement  between  two  parties,  as  he 
understood  it  from  their  conversation  which  he  overheard,  although 
lie  may  not  be  able  to  give  the  terms  used  by  the  parties  in  making 
the  agreement.  Eaton  v.  Rice,  8  N.  H.  378;  Moody  v.  Davis,  30  Ga. 
403,  dictum. 

3  Kittredge  v.  Russell,  114  Mass.  7;  State  v.  Jones,  29  S.  C.  201,  7  S.  E.  296. 

4  Rounds  V.  McCormick,  11  111.  App.  220;  Clark  v.  Bigelow,  16  Me.  246  j 

State  v.  Flanders,  38  N.  H.  324. 
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screws  v.  Threadgill,  35  Ala.  334;  Helm  v.  Cantrell,  59  111.  525;  Wilder 
V.  Peabody,  21  Hun,  376. 

But  a  witness  who  states  that  he  cannot  give  the  language  used  in  »  con- 
versation may  testify  to  the  impression  received  and  the  ideas  formed 
therefrom.     State  v.  Donovan,  61  Iowa,  278,  16  N.  W.  130. 

«  Burlington  Gaslight  Co.  v.  Greene,  28  Iowa,  289. 

7  Baldwin  v.  Walker,  91  Ala.  428,  8  So.  364 ;  Pence  v.  Waugh,  135  Ind.  143, 
34  N.  B.  860;  Irlbeck  v.  Bierle,  84  Iowa,  47,  50  N.  W.  36;  Lazard  v. 
Merchants'  &  M.  Transp.  Co.  78  Md.  1,  26  Atl.  897;  Guild  v.  AUer, 
17  N.  J.  L.  310;  Ryan  v.  People,  79  N.  Y.  593;  Smith  v.  Northern  P. 
R.  Co.  3  N.  D.  555,  58  N.  W.  345. 

^  See  post,  chapter  xiii.  §  2. 

5Quinn  v.  O'Keefe,  9  App.  Div.  68,  41  N.  Y.  Supp.  116;  Vance  v.  Upson, 
66  Tex.  476,  1  S.  W.  179. 

13.  Use  of  scientific  books  on  examination. 

Although  scientific  and  medical  works  are  generally  not 
competent  evidence/  questions  properly  framed  vs^ith  a  view  to 
■eliciting  expert  opinions  are  not  objectionable  because  they  are 
read  from  a  standard  medical  treatise  ^  or  are  drav^n  from  an 
article  in  a  medical  journal  by  a  physician  of  high  standing;  ^ 
and  quotations  from  medical  works  may  be  incorporated  in  ques- 
tions used  in  catechising  an  expert  as  to  his  technical  knowledge.* 

An  expert  witness  may  refresh  his  recollection  by  reference  to 
standard  authorities  prepared  by  persons  of  acknowledged 
ability,  though  the  opinion  which  he  gives  must  be  his  own,  in- 
-•-lependent  of  that  of  the  author,*  but  he  cannot  be  allowed  to 
read  from  the  work  and  thereupon  testify  what  is  included  in  it,'^ 
nor  can  he  read  a  paragraph  therefrom  Avith  which  he  coneura 
in  opinion.''  Nor  can  such  works  be  resorted  to  in  order  to 
support  the  testimony  of  the  witness,^  although  a  book  which 
he  has  cited  to  sustain  his  own  views  may  be  used  to  discredit 
him,'  but  not  a  book  he  has  not  so  cited. ^^ 

Reference  to  books  of  approved  authority  upon  the  subject 
under  investigation  is  proper  on  cross-examination  to  test  the 
learning  of  the  witness.*^  But  it  is  not  error  to  refuse  to  allow 
a  medical  witness  under  cross-examination  to  be  interrogated  as 
to  what  is  found  in  a  medical  treatise,  and  then  require  him  to 
iind  what  he  says  is  there.  ^^ 

i  See  post,  chapter  xvi.  §  11 ;   and  for  an  extended  discussion  of  scientific 
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books  and  treatises  as  evidenco,  see  note  to  Union  P.  E.  Co.  v.  Yates, 
40  L.E.A.  553. 

2  Tompkins  v.  West,  56  Conn.  478,  IC  Ail.  237. 

3  State  V.  Coleman,  20  S.  C.  44]. 

4  Connecticut  Mut.  L.  Ins.  Co.  v.  Ellis,  80  111.  516:   Williams  v.  Nally,  20 

Ky.  li.  Rep.  244,  45  S.  W.  874. 

6  State  V.  Baldwin,  3G  Kan.  1,  12  Pac.  318;  HufTman  v.  Click,  77  N.  C.  55. 
«  Marshall  v.  Brown,  50  Mich.  148,  15  N.  W.  55. 

7  Com.  V.  Sturtivant,  117  Mass.  123,  19  Am.  Eep.  401. 

But  statistics  of  mechanical  experiments  and  tabulations  of  the  results 
thereof  contained  in  a  scientific  work  concededly  recognized  as  a.  stand- 
ard authority  by  engineers  may  be  read  in  evidence  by  an  expert  wit- 
ness in  support  of  his  professional  opinion,  where  such  statistics  and 
tabulations  are  generally  relied  upon  by  experts  in  the  particular  field 
of  the  mechanical  arts  with  which  such  statistics  and  tabulations  ari' 
concerned.  Western  Assur.  Co.  v.  J.  H.  Mohlman  Co.  40  L.K.A.  561, 
28  C.  C.  A.  157,  51  U.  S.  App.  577,  S3  Fed.  811. 

SLiUey  V.  Parkinson,  91  Cal.  655,  27  Pac.  1091;  Louisville,  N.  A.  &,  C.  B. 
Co.  V.  Howell,  147  Ind.  266,  45  N.  E.  584. 

s  Bloomington  v.  Shrock,  110  111.  219 ;  Pinney  v.  Cahill,  48  Mich.  584,  12 
N.  W.  882;  Huflfman  v.  Cliclc,  77  N.  C.  55;  Ripon  v.  Bittel,  30  Wis. 
614;  Gallagher  v.  Market  Street  R.  Co.  67  Cal.  13,  6  Pac.  809. 

"People  V.  Goldcnson,  69  Cal.  328,  19  Pac.  161;  Forest  City  Ins.  Co.  v. 
Morgan,  22  111.  App.  198;  People  v.  Vanderhoof,  71  Mich.  158,  39  N. 
W.  28;  Knoll  v.  State,  55  Wis.  249,  3  Am.  Eep.  26,  12  N.  W.  369. 

11  Hess  v.  Lowery,  122  Ind.  235,  7  L.R.A.  90,  23  N.  E.  156;  Hutchinson  '•. 

State,  19  Neb.  262,  27  N.  W.  113;  State  v.  Wood,  53  N.  H.  484;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Ellis,  89  111.  516;  Byers  v.  Nashville,  C. 
&  St.  L.  E.  Co.  94  Tenn.  345,  29  S.  W.  128;  Egan  v.  Dry  Dock,  E.  B. 
&  B.  E.  Co.  12  App.  Div.  556,  42  N.  Y.  Supp.  188;  Brownell  v.  Black, 
31  N.  B.  594. 
But  questions  as  to  extracts  from  such  works  should  be  strictly  limited 
to  the  one  purpose  of  testing  his  competency  as  an  expert  and  the 
value  of  his  opinion.  Fisher  v.  Southern  P.  R.  Co.  89  Cal.  399,  20 
Pac.  894;  Bloomington  v.  Shrock,  110  111.  219,  51  Am.  Rep.  679. 
And  counsel  cannot  on  cross-examination  call  the  attention  of  the 
witness  to  medical  authorities  and  read  extensively  therefrom  to  the 
jury.     Hall  v.  Murdock,  114  Mich.  233,  72  N.  W.  150. 

12  Davis  V.  State,  38  Md.  15. 

14.  Use  of  memoranda  to  refresh  reooUection. 

a.  In  general. — A  witness  may  refresh  and  assist  his  memory 
by  the  use  of  a  memorandum  made  at  or  near  the  time  to  which 
it  relates/  and  may  even  be  required  to  do  so.^     It  does  not  seem 
Abbott,  Civ.  ,Tur.  T.— 14. 
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1.0  be  necessary  that  the  writing  should  be  made  by  the  witness 
liimself,  provided  that  after  inspecting  it  he  can  speak  to  the 
facts  from  his  own  recollection,^  or  because  of  his  confidence  in 
the  correctness  of  the  memorandum.*  But  it  cannot  be  so  used 
where  the  ^\'itness  neither  recollects  the  facts  nor  remembers  to 
liave  recognized  the  writing  as  true,  since  his  testimony,  so  far 
as  founded  upon  such  a  writing,  is  but  hearsay.^ 

The  writing  need  not  be  an  original  where  the  witness,  after 
his  memory  has  been  refreshed  thereby,  can  testify  from  his  own 
recollection  of  the  original  facts^  and  can  state  that  the  original 
was  a  correct  statement  of  the  facts  and  that  the  writing  used 
is  a  true  copy.'"  Whether  in  such  case  the  original  must  first 
be  accounted  for  is  not  free  from  doubt,'  but  that  the  memoran- 
dum used  is  inadmissible  in  evidence  is  no  objection  to  its  use  to 
refresh  the  memory.^  Nor  need  the  witness  have  an  inde- 
pendant  recollection  of  the  facts  where  he  can  state  that  at  the 
time  he  memorandum  was  made  he  knew  its  contents  and  know 
them  to  be  correct. '^° 

The  manner  in  which  such  memoranda  may  be  used  must  bf^ 
left  to  some  extent  to  the  discretion  of  the  court,  and  where  they 
are  voluminous  he  may  be  permitted  to  refer  to  them  whenever 
necessary  and  will  not  be  required  to  examine  them  all  before 
testifying.*^  Where  the  witness  can  neither  read  nor  write,  a 
memorandum  signed  with  his  mark  cannot  be  read  to  him  in  the 
jiresence  of  the  jury,  but  he  must  withdraw  for  that  purpose.^ 

Surprise  at  unexpectedly  adverse  testimony  has  been  held  by 
the  courts  of  last  resort  of  several  states  to  justify  counsel  in 
calling  the  attention  of  the  witness  to  his  previous  testimony, 
deposition,  or  affidavit  for  the  purpose  of  refreshing  his  recollec- 
tion,*' but  in  other  states  such  a  course  is  not  permitted,**  and 
the  doctrine  has  been  vigorously  assailed  by  the  Supreme  Court 
of  the  United  States  as  an  unwarranted  violation  of  the  general 
rule  which  restricts  the  right  to  refresh  memory  to  contempor- 
aneous memoranda  or  writing.*^  But  where  the  witness  has 
been  cross-examined  as  to  what  he  stated  in  a  deposition  he  may 
unquestionably  be  permitted  to  refresh  his  recollection  from  the 
deposition." 

1  Woodruff  V.   State,  61  Ark.  157,  32  S.  W.  102;   Kohrig  v.  Pearson,  15 
Colo.   127,  24  Pac.   108.3;   Adams  v.  Internal  Improvement  Fund,  37 
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Fla.  260,  20  So.  206;  Brown  v.  Galcsburg  Pressed  Brick  &  Tile  Co. 
332  111.  048,  24  N.  K.  522;  Sanders  v.  Wakefield,  41  Kan.  11,  20  Pac. 
518;  Atchison,  T.  &  l'\  1"!.  Co.  v.  Lawler,  40  Neb.  356,  .58  N.  W. 
908;  McCausland  v.  Ralston,  12  Nev.  195,  28  Am.  Rep.  781;  Wise 
V.  Piiceni.\;  F.  Ins.  Co.  101  N.  Y.  037,  4  N.  K.  034,  Friendly  v.  Lee. 
20  Or.  202,  25  Pac.  396;  Kalin  v.  Traders  Ins.  Co.  4  W30.  419,  34 
Pac.   1059;   Flint  v.  Kennedy,  33  Fed.  820. 

In  California  by  a.  Code  provision  a  witness  may  refresh  his  recollection 
by  anything  written  under  his  direction  at  the  time  when  the  fact 
occurred,  or  at  any  other  time  when  the  fact  was  fresh  in  his  mem- 
ory, and  he  knew  that  the  same  was  correctly  stated  in  the  writing. 
McGowan  v.  McDonald,  111  Cal.  57,  43  Pac.  418. 

Refusal  to  permit  a  witness  to  refresh  his  recollection  from  memoraiKla 
is  not  erroneous  where  it  is  not  shown  by  his  own  testimony  that  his 
memory  needs  the  aid  of  such  writings  to  refresh  it.  Hayden  \ . 
Hoxie,  27  111.  App.  533;  State  v.  Baldwin,  36  Kan.  1,  12  Pac.  318; 
Young  V.  Catlett,  6  Duer,  437.  Memorandum  cannot  be  used  unless 
made  at  or  shortly  after  the  time  of  th«  transaction  and  while  the 
facts  must  have  been  fresh  in  his  memory.  Howell  v.  Garden,  99 
Ala.  100,  10  So.  040;  Swartz  v.  Chickering,  58  Md.  291;  Schuylci- 
Nat.  Bank  v.  BuUong,  24  Neb.  825,  40  N.  W.  413;  Ballard  /.  Ballard. 
5  Rich.  L.  493;  Bergman  v.  Slioudy,  9  Wash.  331,  37  Pac.  453;  -Max- 
well v.  Wilkinson,  113  U.  S.  056,  28  L.  ed.  1037,  5  Sup.  Ct.  Rep. 
691. 

Where  the  original  memorandum  was  made  in  time  it  is  immaterial  when 
the  copy  was  made  if  it  sufficiently  appears  to  be  a  true  copy.  La\\- 
son  v.  Glass,  6  Colo.   134. 

A  memorandum  of  items  of  work  done  on  a.  building,  prepared  by  the 
witness  from  an  inspection  of  the  premises,  may  be  used  to  refresh 
recollection,  although  not  made  until  long  after  the  work  was  done. 
Aliern  v.  Boyce,  26  Mo.  App.  558.  And  see  Johnston  v.  Farmers' 
F.  Ins.  Co.  100  Mich.  96,  04  N.  W.  5,  in  which  a  witness  in  an  action 
on  a,  policy  of  fire  insurance  was  allowed  to  use  a  list  of  goods  made 
by  him  from  recollection  a  short  time  before  the  trial.  It  is  no 
objection  that  the  memorandum  is  written  in  characters  which  the 
witness  alone  can  read.     State  v.  Cardoza,  11  S.  C.  195,  238. 

A  written  memorandum  may  not  be  used  to  aid  or  supplement  the  recol- 
lection of  a  witness,  unless  its  correctness  when  made  is  first  estab- 
lished. Territory  v.  Harwood,  15  N.  M.  424,  29  L.R.A.(N.S.)  504. 
110  Pac.  556. 

2Chapiu  v.  Lapham,  20  Pick.  467;  State  v.  Staton,  114  N.  C.  813,  19  S. 
E.  96. 

3  State  V.  Lull,  37  Me.  246 ;  Labaree  v.  Klosterman,  33  Neb.  150,  49  N.  V\\ 
1102;  Huckins  v.  Peoples'  Mut.  F.  Ins.  Co.  31  N.  H.  238;  Huff  \. 
Bennett,  0  N.  Y.  337;  State  v.  Finley,  118  N.  C,  1161,  24  S.  E.  495; 
Springs   v.   South  Bound  R.  Co.  46  S.   C.  104,  24  S.   E.   106;    Aldrieh 
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V.  Griffith,  66  Vt.  390,  29  Atl.  376;  Hill  v.  State,  17  Wis.  675;  Geer  v. 
New  York  City  E.  Co.  50  Misc.  517,  99  N.  Y.  Supp.  483. 

*Bowden  v.  Spellman,  59  Ark.  251,  27  S.  W.  602;  Card  v.  Foot,  56  Conn. 
369,  15  Atl.  371;  BiUingslea.  v.  Smith,  77  Md.  504,  26  Atl.  1077; 
Coffin  V.  Vincent,  12  Cush.  98;  Third  Nat.  Bank  v.  Owen,  101  Mo. 
558,  14  S.  W.  632;  Crystal  Ice  Mfg.  Co.  v.  San  Antonio  Brewing 
Asso.  8  Tex.  Civ.  App.  1,  27  S.  W.  210. 

A  witness  may  consult  price  lists  to  refresh  his  memory  as  to  the  price 
of  certain  articles  therein  listed,  where  such  lists  are  recognized  as 
authoritative  and  the  items  are  too  numerous  to  be  carried  in  the 
memory.  Morris  v.  Columbian  Iron  Works  &  Dry  Dock  Co.  76  Md. 
354,  17  L.R.A.  851,  25  Atl.  417.  And  a  witness  testifying  to  the 
contents  of  an  excursion  railroad  ticket  may  refer  to  a  single  trip 
ticket  to  refresh  his  memory,  where  he  testifies  that  their  conditions 
were  identical  in  all  respects  save  one  relating  exclusively  to  the 
use  of  the  return  coupon.  Howard  v.  Chesapeake  &  0.  R.  Co.  11 
App.  D.  C.  300. 

5  Orr  V.  Farmers'  Alliance  Warehouse  &  Commission  Co.  97  Ga.  241,  22 
S.  E.  937;  Chamberlain  v.  Sands,  27  Me.  458;  Green  v.  Caulk,  16 
Md.  550;  Douglas  v.  Leighton,  57  Minn.  81,  58  N.  W.  827;  Fritz  v. 
Burris,  41  S.  C.  149,  19  S.  E.  304;  Steele  v.  Wisner,  141  Pa.  63,  21 
Atl.  527;   Tingley  v.  Fairhaven  Land  Co.  9  Wash.  34,  30  Pac.  1098. 

Accounts  of  sales  rendered  by  u,  commission  merchant  cannot  be  used 
by  the  owner  to  refresh  his  recollection  where  he  has  no  personal 
knowledge  of  the  facts  except  that  afforded  by  the  accounts  them- 
selves. Gulf,  C.  &  S.  F.  K.  Co.  V.  Frost,  —  Tex.  Civ.  App.  — ,  34 
S,  W.  167.  Otherwise  where  the  witness  has  an  independent  recol- 
lection of  the  main  facts  of  the  transaction  and  the  account  of  sales 
is  used  only  to  refresh  his  memory  as  to  the  details.  Western  \j. 
Teleg.  Co.  v.  Collins,  7  Kan.  App.  97,  53  Pac.  74. 

A  witness,  under  tlie  guise  of  refreshing  his  recollection,  cannot  be  per- 
mitted to  read  into  the  record  entries  in  books.  Searle  v.  Halstoad 
&  Co.  139  App.  Div.  134,  123  N.  Y.  Supp.  984. 

A  witness  who  has  no  personal  knowledge  of  a  transaction  cannot  consult 
a  book  and  then  testify  as  to  the  facts.  Kirschner  v.  Hirschbcrg,  90 
N.  Y.  Supp.  351. 

See  also  as  to  refreshing  memory:  Blanding  v.  Cohen,  101  App.  Div. 
442,  92  N.  Y.  Supp.  93  (consulting  newspapers  as  to  the  price  of 
milk)  ;  Hart  v.  Maloney,  101  App.  Div.  37,  91  N.  Y.  Supp.  922  (read- 
ing testimony  on  former  trial). 

SLawson  v.  Glass,  6  Colo.  134;  Finch  v.  Barclay,  87  Ga.  393,  13  S.  E. 
566;  Bonnet  v.  Glattfeldt,  120  111.  166,  11  N.  E.  250;  Bullock  v. 
Hunter,  44  Md.  416;  Robinson  v.  Mulder,  81  Mich.  75,  45  N.  W. 
505;  George  v.  Joy,  19  N.  H.  544;  Berry  v.  Jaurdan,  11  Rich.  L. 
67;  Flato  v.  Brod,  37  Tex.  735;  Harrison  v.  Middleton,  11  Gratt. 
.">27;   Folsom  v.  Apple  River  Log-Driving  Co.  41  Wis.  002;  New  York 


VIII. EXAMINATION  OF  WITNESSES.  213 

&  C.  Mining  Syndicate  &  Co.  v.  Eraser,  130  U.  S.  611,  32  L.  ed.  1031, 
9  Sup.  Ct.  Rep.  665. 

'Calloway  v.  Varner,  77  Ala.  541;  People  v.  Munroe,  —  Cal.  — ,  33  Pae. 
776;  Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344;  Anderson  v.  Imhoff, 
34  Neb.  335,  51  N.  W.  854;  Mead  v.  McGraw,  19  Ohio  St.  57;  Houston 
&  T.  C.  R.  Co.  V.  Burke,  55  Tex.  323,  40  Am.  Rep.  808. 

Where  the  notes  of  a  reporter  from  which  an  article  was  written  have 
been  destroyed,  he  may  be  allowed  to  refer  to  and  read  the  article 
as  published  to  refresh  his  memory,  where  it  contains  substantially 
the  article  as  written.  Hawes  v.  State,  88  Ala.  37,  7  So.  302;  Com. 
V.  Ford,  130  Mass.  64,  39  Am,  Rep.  426. 

The  correctness  of  a  copy  of  a  memorandum  made  by  someone  other  than 
the  witness  must  be  proved  before  he  will  be  allowed  to  refresh  his 
memory  from  it.  Birmingham  v.  McPoland,  96  Ala.  363,  11  So. 
427.  And  a  witness  cannot  refresh  his  memory  from  a  memorandum 
made  up  at  his  dictation  by  his  attorney  from  old  letters,  memoranda, 
and  receipts.     Watson  v.  Miller,  82  Tex.  279,  17  S.  W.  1053. 

8  The  weight  of  authority  is  to  the  effect  that  where  a  witness  refers  to 
a  copy  of  a  memorandum  merely  to  refresh  his  recollection  the  orig- 
inal need  not  be  produced  or  accounted  for.  Denver  &  R.  G.  R.  Co. 
V.  Wilson,  4  Colo.  App.  355,  36  Pac.  67 ;  Erie  Preserving  Co.  v.  Mil- 
ler, 52  Conn.  446,  52  Am.  Rep.  607;  Com.  v.  Ford,  130  Mass.  64,  39 
Am.  Rep.  426;  Harrison  v.  Middleton,  11  Gratt.  527.  Contra,  Jones 
V.  Jones,  94  N.  C.  114;  Byrnes  v.  Pacific  Exp.  Co.  —  Tex.  App.  — , 
15  S.  W.  46.  But  his  refusal  to  produce  the  original  may  be  con- 
sidered by  the  jury  in  weighing  his  testimony.  Chicago  &  A.  R.  Co. 
V.  Adler,  56  111.  344;  Davie  v.  Jones,  68  Me.  393. 

s  Morris  v.  Everly,  19  Colo.  529,  36  Pac.  150;  Cameron  v.  Blackman,  39 
Mich.  108;  Mead  v.  White,  6  Sadler  (Pa.)  38,  8  Atl.  913;  Birchall 
v.  Bullough  [18fl6]  1  Q.  B.  325,  65  L.  J.  Q.  B.  N.  S.  252,  74  L.  T.  N. 
S.  27. 

1"  Aeklen  v.  Hickman,  63  Ala.  494,  35  Am.  Rep.  54 ;  Burbank  v.  Dennis, 
101  Cal.  90,  35  Pac.  444;  Flynn  v.  Gardner,  3  111.  App.  253;  O'Brien 
V.  Stambach,  101  Iowa,  40,  69  N.  W.  1133;  Wright  v.  Wright,  58 
Kan.  525,  50  Pac.  444;  Evans  v.  Murphy,  87  Md.  498,  40  Atl.  109; 
Costello  V.  Crowell,  133  Mass.  352;  Stahl  v.  Duluth,  71  Minn.  341, 
74  N.  W.  143;  Lipscomb  v.  Lyon,  19  Neb.  511,  27  N.  W.  731;  Abel 
V.  Strimple,  31  Mo.  App.  86;  Bateman  v.  New  York  C.  &  H.  R.  R. 
Co.  47  Hun,  429;  State  v.  Colwell,  3  R.  I.  132;  State  v.  Raw  Is,  2 
Nott  &  M'C.  332;  Davis  v.  Field,  56  Vt.  426;  Harrison  v.  iliddleton, 
11  Gratt.  527;  Schettler  v.  Jones,  20  Wis.  412;  McClaskey  v.  Barr, 
45  Fed.  151.  Contra,  Clark  v.  State,  4  Ind.  156;  Redden  v.  Spruance, 
4  Harr.  (Del.)  217;  Owings  v.  Shannon,  1  A.  K.  Marsh.  188. 

Otherwise  where  a  paper  was  drawn  up  several  weeks  after  the  fact  oc- 
curred, unless  the  witness  can  speak  from  his  memory  after  being 
refreshed  by  it.     O'Neale  v.  Walton,  1  Rich.  L.  234. 
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1' Johnson  v.  Coles,  21  Minn.  108;  Bullock  v.  Hunter,  44  lid.  417. 

12  Com.  V.  Fox,  7  Gray,  585.    In  this  case  the  witness  was  directed  to  with- 

draw with  one  counsel  on  each  side  and  have  the  paper  read  to  her 
without  comment. 

13  Billingslea  v.  State,  85  Ala.  323,  5  So.  137;  Stanley  v.  Stanley,  112  Ind. 

.143,  13  K  E.  261;  State  v.  Miller,  53  Iowa,  154,  4  N.  \V.  900:  State  v. 
Sorter,  52  Kan.  531,  34  Pae.  1036;   People  v.  Palmer,  105  Mich.  568, 

03  N.  W.  656;  People  v.  Kelly,  113  N.  Y.  647,  21  N.  E.  122;  George  v. 
Triplett,  5  N.  X).  50,  63  N.  W.  891 ;  Hurley  v.  State,  46  Ohio  St.  320, 

4  L.R.A.  161,  21  N.  E.  645. 

The  witness  must,  however,  speak  from  his  own  recollection.  Howie  v. 
Rea,  75  N.  C.  326. 

14  Com.  V.  Phelps,  11  Gray,  73;  Velott  v.  Lewis,  102  Pa.  326. 

15  Putman  v.  United  States,  1G2  U.  S.  687,  40  L.  ed.  1118,  16  Sup.  Ct.  Rep. 

923. 
18  George  v.  Joy,  19  N.  H.  544. 

0.  Right,  for  purpose  of  cross-examination,  io  inspect  paper 
iised  by  witness  to  refresh  memory. — The  propriety  of  allowing 
an  adverse  party  to  inspect,  for  the  purpose  of  cross-examination, 
any  memorandum  used  by  a  witness  to  refresh  his  memory  upon 
the  matter  as  to  which  he  is  testifying,  appears  to  be  universally 
conceded  by  the  courts.^  But  memoranda  which  were  consulted 
(lut  of  court  need  not  be  produced  for  inspection,*  unless  the  wit- 
ness testifies  upon  the  faith  of  the  papers  which  he  has  inspected, 
and  not  from  his  own  memory  refreshed  or  confirmed  by  the  ex- 
iimination.' 

As  to  the  extent  of  the  inspection  which  may  properly  be  al- 
lowed an  opposing  party,  where  a  witness  has  examined  a  book 
containing  memoranda  other  than  those  used  to  refresh  his  mem- 
ory, the  weight  of  authority  holds  that  the  inspection  should  be 
limited  to  the  pares  relating  to  the  subject  of  the  testimony.* 

1  National  Bank  v.  First  Nat.  Bank,  10  C.  C.  A.  88,  27  U.  S.  App.  88,  61 
Fed.  809;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Hays,  8  Kan.  App.  545,  54  Pac. 
322  (Provided  for  by  statute)  ;  McKivitt  v.  Cone,  30  Iowa,  455;  Tib- 
betts  V.  Sternberg,  66  Barb.  201;  Peck  v.  Lake,  3  Lans.  136;  Schwick- 
ert  V.  Levin,  76  App.  Div.  373,  78  N.  Y.  Supp.  394;  Duncan  v.  Seeley, 
34  Mich.  369 ;  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  419,  47  N.  W.  330 ; 
Wcrnwag  v.  Chicago  &  A.  R.  Co.  20  Mo.  App.  473;  Chute  v.  State,  111 
Minn.  271,  Gil.  230;  Mt.  Terry  Min.  Co.  v.  White,  10  S.  D.  620,  74  N. 
W.  1060;  Volusia  County  Bank  v.  Bigelow,  45  Fla.  638,  33  So.  704; 
Green  v.  State,  53  Tex.  Crim.  Rep.  490,  22  L.R.A.(N.S.)   700,  110  S. 


VIII. EXAMINATION  OF  WITNESSES.  21."i 

W.  920;  Gregory  v.  Tavernor,  6  Car.  &  P.  281;  Rex  >•.  Ramsdeii,  2 
(Jar.  &  P.  603,  31  Eevised  Rep.  703;  Sinclair  v.  Stevenson,  1  Car.  &  P. 
.582,  2  Bing.  514,  10  J.  B.  Moore,  46;  Palmer  v.  Maclear,  1  Swabcy 
&  T.  149.  But  see  Lord  v.  Colvin,  2  Drew.  205,  5  De  G.  M.  &  C.  47, 
23  L.  J.  Ch.  N.  S.  469,  18  Jur.  253,  2  Week.  Rep.  298. 

But  he  is  not  bound  to  introduce  it  in  evidence.  Little  v.  Lichkoff,  98 
Ala.  321,  12  So.  429.  And  he  may  waive  the  right  of  inspection. 
.4dae  V.  Zangs,  41  Iowa,  536;  Wernwag  v.  Chicago  &  A.  R.  Co.  20 
Mo.  App.  473. 

i  State  V.  Collins,  15  S.  C.  379,  40  Am.  Rep.  697;  State  v.  Check,  35  X.  C. 
(13  Ired.  L.)  114;  Wabash  &  E.  Canal  v.  Bledsoe,  5  Ind.  133. 

Sii  held  even  under  a  statute  providing  that  where  a  witness  is  allowed 
to  refresh  his  memoiy  the  writing  must  be  produced  and  may  be 
inspected  by  the  adverse  party  who  may  read  it  to  the  jury.  State 
V.  Magers,  36  Or.  38,  58  Pac.  892. 

There  are  a  few  cases  holding  that  any  writing  used  by  a  witness  before 
coming  into  court,  to  refresh  his  memory,  must  be  produced  in  court; 
but  the  point  actually  decided  in  these  cases  seems  to  have  been  as  to 
the  admissibility  of  the  writing  or  memorandum  as  evidence  in  itself, 
rather  than  the  right  of  the  adverse  party  to  inspect  the  mem- 
orandum for  purposes  of  cross-examination.  Wabash  &  E.  Canal  Co. 
V.  Bledsoe,  5  Ind.  133;  State  v.  Cheek,  35  N.  C.  (13  Ired.  L.)  119; 
Com.  V.  Lannan,  13  Allen,  569;  State  v.  Collins,  15  S.  C.  379,  40  Am. 
Rep.  697. 

«Hall  v.   Ray,   18  N.   H.   126. 

-4  Parks  V.  Biebel,  18  Colo.  App.  12,  69  Pac.  273;  Com.  v.  Haley,  13  Allen, 
587;  Hardy's  Trial,  24  How.  St.  Tr.  824;  Burgess  v.  Bennett,  20  Week. 
Rep.  720;  Morrow  v.  State,  56  Tex.  Crim.  Rep.  519,  120  S.  W.  491. 

■Otherwise  where  the  diary  referred  to  seems  to  have  been  prepared  for 
the  occasion,  being  kept  for  only  -,i  few  days,  but  purporting  to  in- 
clude the  date  in  question.  Kouba  v.  Horacek,  53  Hun,  636,  6  N.  Y. 
Supp.  250. 

And  in  People  v.  Lyons,  49  Mich.  78,  13  N.  W.  365,  it  was  held  that  coun- 
sel should  have  been  permitted  to  examine  fully  a  book  which  a  wit- 
ness had  used  on  the  stand  for  the  purpose  of  fixing  dates,  and  to 
refresh  her  recollection  from  entries  therein,  although  the  witness 
stated  that  entries  on  other  pages  had  no  reference  to  the  matter  in 
issue. 

So,  in  State  v.  Bacon,  41  Vt.  526,  98  Am.  Dec.  616,  where  a  witness,  dur- 
ing his  examination,  referred  to  his  pocket  memorandum  to  refresh 
his  memory,  and,  on  cross-examination,  refused  to  allow  opposing 
counsel  to  examine  the  memorandum  on  the  ground  that  it  contained 
private  matters  relating  to  his  work  as  a  detective,  tliis  was  not  con- 
sidered sufficient  reason  for  the  refusal  to  allow  an  examination  of 
the  book. 
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And  see  Loyd  v.  Freshfield,  2  Car.  &  P.  325,  holding  that  where  a  witiuss 
refreshes  his  memory  as  to  the  number  of  bank  notes,  by  examining 
his  entry  thereof  in  a  certain  book,  the  other  side  may  cross-examine 
as  to  the  other  parts  of  the  entry. 

As  to  use  of  scientific  books  by  expert  to  refresh  his  recollection,  see 
supra,  §  13. 

15.  Direct  examination ;  adverse  party. 

The  direct  examination  of  a  witness  cannot  properly  be 
limited  by  the  court  to  the  question  whether  he  agrees  with  or 
differs  from  the  testimony  of  a  prior  witness  with  respect  to  a 
transaction  at  which  he  was  present,  even  though  the  objecting 
party  is  allowed  full  privilege  of  cross-examination.^  Nor  can 
a  witness  be  asked  whether  the  facts  stated  in  a  particular  paper 
are  true.  He  should  be  interrogated  as  to  these  facts  particular- 
ly.^ But  the  witness  may  be  asked  to  state  generally  the  con- 
sideration of  his  note,  leaving  the  details  to  be  supplied  by  cross- 
examination,'  and  the  court  may  refuse  to  permit  a  witness  on 
hio  direct  examination  to  detail  the  whole  of  a  conversation  to 
which  he  has  referred.* 

A  party  may  aid  the  memory  of  his  own  witness  by  inquiring 
as  to  any  circumstance  tending  to  enable  him  to  recollect  more 
clearly  or  more  certainly  the  fact  sought  to  be  proved.* 

More  than  ordinary  freedom  is  permitted  in  the  direct  exam- 
ination of  a  witness  who  is  hostile  to  the  party  calling  him,' 
and  this  principle  is  recognized  by  those  statutes  which  authorize 
one  party  to  compel  the  other  to  testify  in  his  behalf,  such 
statutes  generally  providing  that  the  examination  may  be  con- 
ducted under  the  rules  applicable  to  the  cross-examination  of 
other  witnesses.'' 

1  Eames  v.  Eames,  41  N.  H.  177. 

2  Richardson  v.  Golden,  3  Wash.  C.  C.  109,  Fed.  Gas.  No.  11,782. 

3  Ayrault  v.  Chamberlain,  33  Barb.  2ii9. 

4  Vance  v.  Richardson,  110  Cal.  414,  42  Pac.  909. 

5  0'Hagen  v.  Dillon,  76  N.  Y.  170;  State  v.  Jeandell,  5  Harr.   (Del.)   476. 

6  See  supra,  §  II,  b. 

If  the  plaintiff,  to  prove  his  case,  is  obliged  to  call  defendant,  he  should 
be  allowed  a  large  latitude  in  conducting  the  examination.  Levin  v. 
Spero,  35  Misc.  792,  72  N.  Y.  Supp.  1115.  If  a  witness  proves  hostile 
or  unwilling,  the  party  calling  him  may  probe  his  conscience  or  test 
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his  recollection  for  the  purpose  of  eliciting  the  whole  truth,  and  such 
examination  is  subject  to  the  discretion  of  the  trial  judge.  People 
V.  Sexton,  187  N.  Y.  495,  116  Am.  St.  Rep.  621,  80  N.  E.  326. 

A  party  may  be  permitted  to  ask  leading  questions  of  a  witness  who  proves 
to  be  adverse,  and  he  may  be  cross-examined  as  to  previous  state- 
ments. Zilver  v.  Robert  Graves  Co.  106  App.  Div.  582,  94  N.  Y. 
Supp.  714. 

7  Childs  v.  Merrill,  66  Vt.  302,  29  Atl.  532;  Ke  Brown,  38  Minn.  112,  35  N. 
W.  726 :  Pfefferkom  v.  Seefield,  66  Minn.  223,  68  N.  W.  1072 ;  Coate« 
Bros.  V.  Wilkes,  92  N.  C.  376. 

Under  a  statute  providing  that  a  party  to  the  record  or  a  person  for  whose 
immediate  benefit  a  proceeding  is  prosecuted  or  defended  may  be  com- 
pelled to  testify  as  if  under  cross-examination,  it  is  held  that  leading 
questions  njay  be  put  to  a  party  called  as  a  witness  by  his  adversary, 
and  that  any  facts  or  admissions  may  be  drawn  from  him  which  tend 
to  weaken  his  case  or  strengthen  that  of  his  adversary.  Brubaker  v. 
Taylor,  76  Pa.  83.  But  a  husband  cannot  in  an  action  of  ejectment 
to  which  his  wife  is  not  a  party  call  her  as  for  cross-examination 
upon  the  allegation  that  her  interest  is  adverse  to  his.  Wells  v.  Bun- 
nell, 160  Pa.  460,  28  Atl.  851.  Nor  can  plaintiff's  husband  be  called 
by  defendant  as  on  cross-examination,  where  he  is  not  a  party  inter- 
ested, and  there  is  no  evidence  that  he  was  his  wife's  agent.  Callendar 
V.  Kelly,  190  Pa.  455,  42  Atl.  957.  And  the  motorman  of  a  street-rail- 
way company  is  not  a  party  nor  a  person  having  legal  interest  in  a 
suit  for  personal  injuries  against  the  company,  so  as  to  entitle  the 
plaintiff  to  call  him  as  if  on  cross-examination.  Callary  v.  Easton 
Transit  Co.  185  Pa.  176,  39  Atl.  813. 

In  Delaware  a  party  cannot,  since  the  passage  of  a  general  statute  re- 
moving all  disabilities  of  parties  to  testify,  call  an  adverse  party  as 
a  witness  in  cross-examination ;  and  if  he  desires  to  call  him  must 
make  him  his  own  witness.  Terry  v.  Piatt,  1  Penn.  (Del.)  1185,  40 
Atl.  243. 

16.  Right  to  cross-examination  and  the  extent  thereot. 

a.  In  general;  interruption  by  sickness  or  death. — The  right 
of  cross  examination  is  deemed,  so  essential  that  a  party  is  not 
entitled  to  the  benefit  of  the  direct  examination  of  a  witness 
whom  his  adversary  has  had  no  opportunity  to  cross  examine,  as 
where  the  witness  fails  to  appear  for  further  cross-examination,* 
or  refuses  to  answer  a  question  pertinent,  and  not  privileged.^ 
So  where,  because  of  the  illness  or  death  of  a  witness  after  his 
direct  examination,  the  opposing  party  is  unable  to  complete  his 
cross-examination,  the  rule  is  that,  if  the  opposing  has  not 
waived  his  right  to  cross-examine,  or  lost  it  through  his  own 
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fault,  he  is  entitled  to  have  the  direct  testimony  stricken  out ; 
and  the  denial  of  a  motion  to  strike  out  is  deemed  reveruiblo 
error.'  Otherwise,  however,  where  the  party  has  failed  to  im- 
prove an  opportunity  for  cross-examination  when  afforded,*  or 
has  vohmtarily  deprived  himself  of  the  right* 

In  chancery,  however,  the  rule  seems  to  be  to  the  contrary. ° 

1  JLattliews  ».  Matthews,  53  H>in,  244,  (i  N.  Y.  Supp.  589. 

2  Burnett  v.  Phaloii,  1]  Abb.  Pr.  ]57. 

3  People  V.  Cole,  43  N.  Y.  SOS;  Moiley  v.  Castor,  63  App.  Div.  38,  71  N.  Y, 

Supp.  363;  KLssam  v.  Forrest,  2.5  Wend.  651;  Sperry  v.  Moore,  42 
Mich.   353,   4  N.   \\.   13. 

Permitting  the  state,  in  a  criminal  prosecution,  to  ask  a  question  of  a 
witness  who  is  so  ill  that  the  court  thinks  it  would  be  inliumau 
to  subject  him  to  cross  examination,  and  whose  physician  states  that 
examination  might  I'esult  fatally,  is  held  in  Wray  v.  State,  154  Ala. 
36,  15  L.R.A.(N.S.)  49.3,  129  .Am.  St.  Eep.  18,  45  So.  697,  ]C  A.  &  E. 
Ann.  Cas.  362,  to  deprive  the  accused  of  the  consLitutional  right  to  in; 
confronted  by  the  witnesses  against  him,  although  the  right  of  cross- 
examination  was  not  expresslj'  denied,  since  the  risk  of  terminating 
the  witness's  life  cannot  be  imposed  upon  the  accused  as  a  condition 
of  the  exercise  of  his  right. 

*  As  where  a  witness  who  failed  to  appear  for  further  cross-examination  at 
the  day  fixed  by  the  court  was  present  in  court  between  the  time  she 
was  excused  and  the  day  fixed,  and  counsel  and  court  were  then  re- 
minded that  she  was  actively  engaged  in  seeking  a  position  on  an 
ocean  vessel  and  the  propriety  of  then  resuming  her  cross-examination 
was  suggested  and  declined.  Townsend's  Succession,  40  La.  Ann.  66,  3 
So.  488.  So  where  the  witness  died  during  an  adjournment  taken 
before  his  cross-examination  was  completed,  the  circumstances  at- 
tending the  adjournment  not  being  disclosed  and  it  not  appearing  that 
the  party  was  deprived  of  the  opportunity  of  then  completing  his 
cross-examination  if  he  had  desired  to  do  so.  Cvirtice  v.  West,  50  Hun, 
47,  2  N.  Y.  Supp.  507,  afTivmed  withovit  opinion  in  121  N.  V.  696,  24 
N.  E.  1099. 

.\nd  in  Bradley  v.  Mirick,  91  N.  Y.  293,  where,  on  the  first  trial,  the  de- 
fendant did  not  appear,  and  the  trial  proceeded  as  on  default,  but  the 
default  was  opened  and  a  second  trial  had,  and  in  the  mean  time  the 
plaintiff,  who  had  testified  on  the  first  trial,  had  died,  it  was  held,  on 
appeal,  that  the  exclusion  by  the  trial  court  of  the  testimony  given  by 
the  plaintiff,  on  the  ground  that  there  had  been  no  cross-examination, 
was  erroneous,  as,  by  failing  to  cross-examine  on  the  first  trial,  the 
defendant  would  be  deemed  to  have  waived  his  right. 

5  A  party  who  voluntarily  deprives  himself  of  his  right  to  cross-examine  a 
witness   by   consenCng  to  the   admission   in   evidence   of  the  written 
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showing  of  what  the  witness  would  prove,  cannot,  after  tlie  trial 
lias  begun,  complain  that  he  was  deprived  of  the  right  to  cross-examine 
the  witness.  Nelson  v.  Shelby  Mfg.  &  Improv.  Co.  90  Ala.  515,  11  So. 
095. 
8(Ju.ss  V.  Stiiison,  3  Sunin.  98,  Fed.  Cas.  No.  5,202;  Arundel  v.  Arundel,  1 
Rep.  in  Ch.  90;  Xolan  v.  Shannon,  1  Molloy,  157;  O'Callaghan  v. 
Murphy,  2  Sch.  &  Lef.  158.  But  in  Reg.  v.  France,  2  Moody  &  R.  207, 
where  a  witness  signed  his  direct  examination  but  died  before  signing 
liis  cross-examination,  it  was  lield  that  the  entire  deposition  should 
be  excluded. 

A  party  who  has  been  examined  by  his  adversary  may  be 
cross-examined  by  his  own  counsel  as  to  any  matter  relevant  to 
his  examination  in  chief,*  and  one  whose  interest  in  the  subject- 
matter  accrued  before  the  commencement  of  an  action  is  entitled 
upon  being  added  as  a  party  defendant  to  cross-examine  wit- 
nesses previously  examined,  although  he  had  already  cross-ex- 
nmined  them  as  attorney  for  the  other  defendants.^  A  witness 
who,  on  direct  examination,  volunteers  an  uncalled-for  state- 
ment which  is  allowed  to  go  to  the  jury  without  objection,  may 
be  cross-examined  with  reference  thereto,'  though  if  the  state- 
ment is  irrelevant  such  cross-examination  is  not  a  matter  of 
right.* 

The  right  to  cross-examine  is  not  affected  because  the  testi- 
mony in  chief  was  out  of  proper  order  to  anticipate  a  defense  ^ 
or  was  unnecessary  because  of  a  statute  permitting  an  affidavit  to 
1)0  filed  in  lieu  thereof.®  But  there  can  be  no  cross-examination 
upon  evidence  which  has  been  stricken  out  of  the  case.'' 

1  Reeve  v.  Dennett,  141  Mass,  207,  0  N.   E.  378. 

SLangc  V.  Braynard,  104  Cal.   150,  37  I'ac.  808. 

3  Apple  v.  Marion  County,  127  Ind.  553,  27  N.  E.  160. 

■iVeople  v.  French,  95  Cal.  371,  30  Pac.  507. 

s  Graham  v.  Larimer,  83  Cal.  173,  23  Pac.  286. 

6  A  party  who  takes  the  stand  for  the  purpose  of  laying  the  foundation  for 
the  introduction  of  the  record  of  a  conveyance  in  place  of  the  orig- 
inal, instead  of  filing  an  affidavit  as  permitted  by  statute,  is  subject  to 
cross-examination  to  test  the  correctness  and  accuracy  of  his  state- 
ment.    Scott  V.  Bassett,  174  111.  390,  51  N.  E.  577. 

'•Tones  v.  State,   :i."i  Fla.  289,   17  So.  284;   Callison  v.  Smith,  20  Kan,   :',(). 
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b.  Refusal  to  alloiu  cross-examination  as  ground  for  reversal 
or  new  trial. — The  refusal  to  allow  cross-examination  of  a  wit- 
ness upon  matters  brought  out  on  direct  examination  and  rele- 
vant to  the  issue  is  a  denial  of  an  absolute  right,  and  has  been 
generally  held  to  be  a  sufficient  gi'ound  for  reversal.' 

It  is  only  after  the  right  has  been  substantially  and  fairly 
oxercised  that  the  allowance  of  cross-examination  becomes  dis- 
cretionary with  the  trial  court.^ 

When  the  object  of  cross-examination  is  to  ascertain  the  ac- 
curacy or  credibility  of  a  witness,  its  method  and  duration  are 
subject  to  the  discretion  of  the  trial  judge,  and,  unless  abused, 
its  exercise  is  not  the  subject  of  review.' 

lEames  v.  Kaiser,  142  XT.  S.  488,  35  L.  ed.  1091,  12  Sup.  Ct.  Eep.  302; 
Graham  v.  Larimer,  83  Cal.  173,  23  Pac.  286;  Patrick  v.  Crowe,  15 
Colo.  543,  25  Pac.  985 ;  United  States  v.  Knowlton,  3  Dale.  58,  13  N.  W. 
573;  Eeeve  v.  Dennett,  141  Mass.  207,  6  N.  E.  378;  Lamprey  \. 
Munch,  21  Minn.  379;  Lynch  v.  Free,  64  Minn.  277,  66  N.  W.  973; 
Prout  V.  Bernards  Land  &  Sand  Co.  77  N.  J.  L.  719,  25  L.E.A.(N.S.) 
683,  73  Atl.  486;  Sayres  v.  Allen,  25  Or.  211,  35  Pac.  254;  Yarborougli 
V.  Davis,  —  Tex.  App.  — ,  15  S.  W.  713. 

8  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co.  64  C.  C.  A.  180. 
129  Fed.  668;  Florence  v.  Calmet,  43  Colo.  510,  96  Pac.  183.  The 
refusal  of  the  trial  court  to  permit  cross-examination  on  matters 
relevant  to  the  subject-matter  of  the  direct  examination  was  said  in 
Campau  v.  Dewey,  9  Mich.  381,  to  be  a  question  of  law,  and  not  of 
discretion;  and  the  ruling  was  held  subject  to  review  on  error. 

3  Langley  v.  Wadsworth,  99  N.  Y.  61,  1  N.  B.  106. 

c.  How  far  limited  to  direct. — By  the  English  rule  which  is 
followed  in  several  of  the  states  a  witness  who  is  sworn  and  gives 
some  evidence,  however  formal  or  unimportant,  may  be  cross- 
examined  in  relation  to  all  matters  involved  in  the  issues.''  But 
a  stricter  rule,  sometimes  called  by  way  of  distinction  the 
"American  rule,"  obtains  in  the  Federal  and  very  many  of  the 
state  courts.  Under  this  rule  the  cross-examination  of  a  witness 
is  limited  to  ^  inquiry  as  to  the  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  examination.*  In 
the  application  of  this  rule  much  is  left  to  the  discretion  of  the 
trial  court.' 

A  cross-examination  always  may  include  whatever  tends  to 
qualify  or  explain  the  direct  testimony  of  a  witness  or  to  rebut 
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or  modify  any  inference  resulting  from  it.*  It  is  always  per- 
missible to  inquire  into  the  details  of  the  events  testified  to  in 
chief  by  a  witness  and  to  develop  and  unfold  the  whole  transact 
tion  about  which  he  has  only  been  partially  interrogated.*  So, 
where  one  party  introduces  evidence  of  a  part  of  a  conversation, 
his  adversary  has  a  right  to  draw  out  all  that  was  said  in  the 
conversation  material  to  the  case.® 

A  wide  latitude  will  be  allowed  on  the  cross-examination  of 
witnesses  in  an  action  in  which  fraud  is  an  issue, — especially  of 
such  witnesses  as  are  parties  to  the  alleged  fraudulent  transac- 
tion ;  '  and  it  has  been  said  that  the  cross-examination  of  a  party 
testifying  in  his  own  behalf  need  not  be  so  strictly  confined  to  the 
matters  inquired  into  upon  his  direct  examination  as  in  the  case 
of  other  witnesses,'  but  this  is  a  matter  of  discretion  with  the 
trial  court  and  not  a  right  of  the  adverse  party.* 

iHuntsville  Belt  Line  &  M.  S.  R.  Co.  v.  Corpening,  97  Ala.  681,  12  So. 
295;  Dawson  v.  Callaway,  18  Ga.  573;  News  Pub.  Co.  v.  Butler,  95 
Ga.  559,  22  S.  E.  282;  King  v.  Atkins,  33  La.  Ann.  1057;  Beal  v. 
Nichols,  2  Gray,  262;  Ireland  v.  Cincinnati,  W.  &  M.  E.  Co.  79  Mich. 
163,  44  N.  W.  426;  Page  v.  Kankey,  6  Mo.  433;  State  v.  Allen,  107 
N.  C.  805,  11  S.  E.  1016;  Kibler  v.  Mcllwain,  16  S.  C.  551;  Rhine  v. 
Blake,  59  Tex.  240. 

2Braly  v.  Henry,  77  Cal.  324,  19  Pac.  529;  Denver,  T.  &  Ft.  W.  R.  Co.  v. 
Smock,  23  Colo.  456,  48  Pac.  681;  Ashborn  v.  Waterbury,  69  Conn. 
217,  37  Atl.  498;  Woodbury  v.  District  of  Columbia,  5  Mackey,  127; 
Tischler  v.  Apple,  30  Fla.  132,  11  So.  273;  Hartshorn  v.  Byrne,  147 
111.  418,  35  N.  E.  62,  affirming  45  III.  App.  250;  Cokely  v.  State,  4 
Iowa,  477;  Hunsinger  v.  Hofer,  HO  Ind.  390,  11  N.  E.  463;  At- 
chison V.  Rose,  43  Kan.  605,  23  Pac.  561;  McCormick  v.  Gliem,  13 
,Mont.  469,  34  Pac.  1016;  Atwood  v.  Marshall,  52  Neb.  173,  71  N.  W. 
1064;  Buckley  v.  Buckley,  14  Nev.  202;  Pearce  v.  Striekler,  9  N.  M. 
467,  54  Pac.  748;  Neil  v.  Thorn,  88  N.  Y.  270;  People  ex  rel.  Phelps 
V.  New  York  County  Court  of  Oyer  &  Terminer,  83  N.  Y.  436;  Ehein- 
feldt  V.  Dahlman,  19  Misc.  162,  43  N.  Y.  Supp.  281  (The  early  New  York 
cases  followed  the  English  rule.  Varick  v.  Jackson  ex  dem.  Eden,  2 
Wend.  166,  19  Am.  Dee.  571;  Fulton  Bank  v.  Stafford,  2  Wend.  483.  Ex- 
cept in  eases  of  inquest  taken  by  default.  Hartness  v.  Boyd,  5  Wend. 
563;  Kerker  v.  Carter,  1  Hill,  101)  ;  State  v.  Kent,  5  N.  D.  516,  sub 
nom.  State  v.  Pancoast,  35  L.R.A.  518,  67  N.  W.  1052;  Willis  v.  Lance, 
28  Or.  371,  43  Pac.  384,  487;  Fulton  v.  Central  Bank,  92  Pa.  112;  Ro- 
sum  V.  Hodges,  1  S.  D.  308,  9  L.R.A.  817,  47  N.  W.  140;  People  v. 
Thiede,  11  Utah,  241,  39  Pac.  837;  Stiles  v.  Egtabrook,  66  Vt.  535,  29 
Atl.  961;  Welcome  v.  Mitcliell,  81  Wis.  566,  51  N.  W.  1080;  Philadel- 
phia vt  T.  Pv.  Co,  V.  Stimpson,  14  Pet.  4-t8,  10  L.  ed.  535. 
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The  rule  has  in  some  jurisdictions  been  somewhat  reluxed.  Tims,  matters 
tending  to  disprove  plaintiff's  cause  of  action  and  the  case  made  out 
by  his  witnesses  may  be  inquired  into  on  cross-examination  of  a  wit- 
ness who  was  not  interrogated  as  to  those  matters  on  his  direct  ex- 
amination. Novotny  v.  Danforth,  9  S.  D.  301,  08  N.  W.  749;  Legg  v. 
Drake,  1  Ohio  St.  280.  In  Rush  v.  French,  1  Ariz.  99,  25  Pae.  816,  the 
court,  after  an  exhaustive  review  of  the  authorities,  adopts  theso 
rules:  "1.  When  an  adverse  witness  has  testified  to  any  point  mate- 
rial to  the  party  calling  him  he  may  then  and  there  be  fully  cross- 
examined  and  led  by  the  adverse  party  upon  all  matters  pertinent  to 
the  case  of  the  party  calling  him  except  upon  exclusively  new  matter, 
and  nothing  is  deemed  new  matter  except  such  as  could  not  be  given 
under  a,  general  denial.  2.  The  fact  that  evidence  called  forth  by  a 
legitmate  cross-examination  happens  also  to  sustain  a.  cross  action  or 
counterclaim  affords  no  reason  why  it  should  be  excluded."  And  in 
an  action  by  an  employee  for  personal  injuries  alleged  to  have  resulted 
from  the  incompetency  of  a  fellow  serv'ant,  it  was  held  that  the  latter, 
who  has  sworn  to  facts  contemporaneous  with  the  injury  and  closely 
connected  with  the  main  fact  might  be  cross-examined  as  to  the  entire 
case.  Jorgenson  v.  Butte  &  M.  Commercial  Co.  ^3  Mont.  288,  34  Pac. 
37. 

3  Glenn  v.  Gleason,  61  Iowa,  32,  15  N.  W.  659;  Pennsylvania  Co.  v.  New- 

meyer,  129  Ind.  401,  28  N.  E.  860;  Neil  v.  Thorn,  88  N.  Y.  270;  Hardy 
V.  Norton,  66  Barb.  r>27 ;  Helser  v.  McGrath,  52  Pa.  531;  Carroll  v. 
Centralia  Water  Co.  5  Wash.  613,  32  Pac.  609,  33  Pac.  431;  Stutz  v. 
Chicago  &  N.  W.  R.  Co.  73  Wis.  J47,  40  N.  W.  653;  Davis  v.  Coblens, 
174  U.  S.  719,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep.  832. 

4  Wilson  V.   Wagar,   26  Mich.  452 ;    Campau  v.   Dewey,  9  Mich.   381,   419 : 

Haynes  v.  Ledyard,  33  Mich.  319;  Ferguson  v.  Rutherford,  7  Nev. 
385;  Ah  Doon  v.  Smith,  25  Or.  89,  34  Pac.  1093;  Blake  v.  Powell,  26 
Kan.  320.  And  sec,  for  instances,  Baird  v.  Daly,  68  N,  Y.  547 ;  Mayer 
V.  People,  80  N.  Y.  364;  Graham  v.  Larimer,  83  Cal.  173,  23  Pac.  286; 
Olson  V.  Peterson,  33  Neb.  358,  50  N.  W.  155;  Day  v.  Donohue,  62  N. 
J.  L.  380,  41  Atl.  934;  Post  Pub.  Co.  v.  Hallani,  8  C.  C.  A.  201,  16  TT. 
S.  App.  613,  59  Fed.  530;  Blough  v.  Parry,  144  Ind.  463,  40  N.  E.  70, 
43  N.  E.  560:  Pullen,  41  N.  J.  Eq.  417,  5  Atl.  658;  Thomas  v.  Miller. 
151  Pa.  482,  25  Atl.  127. 

SVogel  V.  Harris,  112  Ind.  494,  14  N.  E.  385;  Evans  v.  Mohr,  42  111.  Apj). 
225,  Duttera  v.  Babylon,  S3  Md.  536,  35  Atl.  64;  State  v.  Kent,  5  N.  D. 
516,  sub  nom.  State  v.  Pancoast,  35  L.R.A.  .->18,  67  N.  W.  1052;  Max- 
well >.  Bolles,  28  Or.  1,  41  Pac.  661;  Gilmer  v.  Higlcy,  110  U.  S.  47. 
28  L.  ed,  62,  3  Sup,  Ct.  Rep.  471;  Eames  v.  Kaiser,  142  U.  S.  48^, 
35  L.  ed.   1090,  12  Sup.   Ct,  Rep,  302, 

c  Metzer  v.  State,  39  Ind.  590 ;  United  States  v.  Knowlton,  3  Dak.  58,  13  K. 
W.  573;  Home  Ben.  Asso,  v.  Sargent,  142  U.  S.  691,  35  L.  ed.  1160,  VZ 
Sup.  Ct.  Rep.  332;  Watrous  v.  Cunningham,  71  Cal.  30,  11  Pac.  811; 
Patrick  ».  Crowe,  15  Colo.  543,  25  Pac.  985;  Black  v.  Wabash,  St.  L 
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&  P.   R.  Co.   in  111.   351;    Koogle  v.   Cliiio,  110  Md.  587,  24  L.R.A. 

(K.S.)  413,  73  Atl.  072. 
But  the  admission  of  a  part  of  the   eoiivcrsatioii  doe»  uot  warrant  the 

introduction  on  cross-examination  of  other  portions  tliat  do  not  tend 

to  explain  that  already  admitted  and  that  are  objectionable  on  other 

grounds.    Hurlbut  v.  Boaz,  4  Tex.  Civ.  App.  371,  23  S.  W.  446. 
'Chapman  v.  James,  !)6  Iowa,  233,  64  N.  W.  795;   Clark  v.  Reiniger,  06 

Iowa,  507,  24  N.  W.  16;  De  Ford  v.  Orvis,  42  Kan.  302,  21  Pac.  1105; 

Miller  v.  Hanlcy,  94  Mich.     253,  53  N.  W.  962;   Ganona  v.  Green,  71 

Mich.  1,  38  N.  W.  661;  Stevenson  v.  Woltman,  81  Mich.  200,  45  N.  W. 

825;  Cohen  v.  Goldberg,  65  Minn.  473,  67  N.  W.  1149;  Hallock  v.  Al- 

vord,  61  Conn.  194,  23  Atl.  131;  Dorrance  v.  McAlester,  1  Ind.  Terr. 

473,  45  S.  W.  141  ;  Barnett  v.  Farmers'  Mut.  F.  Ins.  Co.  115  Mich. 

247,  73  N.  W.  372;  Lynch  v.  Free,  64  Minn.  277,  66  N.  W.  973;  Pin- 

cus  V.  Reynolds,  19  Mont.  564,  49  Pac.  145;  Altschuler  v.  Coburn,  38 

Neb.  881,  57  N.  W.  836;  Atwood  v.  Marshall,  52  Neb.  173,  71  N.  W. 

1064;  Bennett  v.  McDonald,  52  Neb.  278,  72  N.  W.  268;   Armagost  v. 

Rising,  54  Neb.  763,  75  N.  W.  534;  Townsend  v.  Felthousen,  156  N.  Y. 

618,  51  N.  E.  279,  ailirming  90  Hun,  89,  35  N.  Y.  Supp.  538;  Kalk 

V.  Fielding,  50  Wis.  339,  7  N.  W.  296. 
sRea  V.  Missouri,  17  Wall.  542,  21  L.  ed.  700;  Schultz  v.  Chicago  &  N. 

W.  R.  Co.  67  Wis.  616,  58  .\m.  Rep.  881,  31  N.  W.  321.    Contra,  HaD- 

sen  V.  Miller,  145  111.  538,  32  N.  K.  548. 
sNorris  v.  Cargill,  57  Wis.  251,  15  N.  W.  148;  Rea  v.  Missouri,  17  Wall. 

542,  21  L.  ed.  709. 

d.  Witnesses  to  opinions  or  values. — Considerable  latitude 
should  be  allowed  in  cross-examining  witnesses  to  values  in  or- 
der to  test  the  accuracy  of  their  knowledge  and  the  reasonable- 
ness of  their  estimates.^  So  it  is  proper  that  opinion  evidence  be 
subjected  to  every  legitimate  test  on  cross-examination  in  order 
that  its  value  may  be  properly  weighed,*  and  for  this  purpose 
the  witness  may  be  interrogated  as  to  the  grounds  on  which  his 
opinion  is  based.' 

Hypothetical  question  may  properly  be  asked  of  an  expert 
witness  on  cross-examination,* — especially  to  test  his  skill  or 
knowledge ;  '  and  questions  pertinent  to  the  inquiry  may  be  pro- 
pounded for  this  purpose  although  assuming  facts  for  wbieli 
there  is  no  foundation  in  the  evidence  ;*  but  the  allowance  of  such 
questions  rests  in  the  sound  discretion  of  the  trial  court.'' 

iBuist  V.  Guice,  105  Ala.  518,  16  So.  915;  St.  Louis  &  S.  F.  R.  Co.  v. 
Sageley,  56  Ark.  549,  20  S.  W.  413;  Lcvinson  v.  Sands,  74  111.  App. 
27.S;  Frenzel  >.  Miller,  37  Ind.  1,  10  Am.  Rep.  62;  Snouffer  v.  Chicago 
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&  N.  W.  R.  Co.  105  Iowa,  08],  75  N.  \A  .  501;  Chicago,  K.  &  N.  R.  Co. 
V.  Stewart,  47  Kan.  704,  28  Pae.  1017;  Curren  v.  Ampersee,  96  Mich. 
553,  56  N.  W.  87;  Sigafoos  v.  Minneapolis,  L.  &  M.  R.  Co.  39  Minn. 
8,  38  N.  W.  627;  Yazoo-Mississippi  Delta  Levee  Comrs.  v.  Dillard,  76 
Miss.  641,  25  So.  292;  Chase  v.  Corson,  67  N.  H.  598,  32  Atl.  775; 
Oregon  Pottery  Co.  v.  Kern,  30  Or.  328,  47  Pac.  917;  Lentz  v.  Car- 
negie Bros.  145  Pa.  612,  23  Atl.  219;  Cranmer  v.  Building  &  L.  Asso. 
6  S.  D.  341,  61  N.  W.  35;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hepner,  83  Tex. 
130,  18  S.  W.  441. 

But  a  witness  who  is  first  asked  on  cross-examination  to  testify  to  value 
cannot  be  further  cross-examined  on  collateral  matters  to  show  that 
his  opinion  is  of  no  value.  Roberts  v.  Boston,  149  Mass.  346,  21  N.  E. 
668. 

Thus,  such  witnesses  may  be  cross-examined  as  to  the  grounds  for  their 
opinions  (Re  Jack,  115  Cal.  203,  46  Pac.  1057;  Missouri,  K.  &  T.  R. 
Co.  V.  Haines,  10  Kan.  439;  Phillips  f.  Marblehead,  148  Mass.  326,  10 
N.  E.  547),  and  as  to  the  elements  of  value  on  which  they  are  based. 
Humes  v.  Decatur  Land  Improv.  &  Furnace  Co.  98  Ala.  461,  13  So. 
368;  Eslich  v.  Mason  City  &  Ft.  D.  R.  Co.  75  Iowa,  443,  39  N.  W. 
700;  Morrill  v.  Palmer,  08  Vt.  1,  33  L.R.A.  411,  33  Atl.  829. 

A  stipulation  that  a  witness  is  competent  to  testify  on  a  question  of  value 
does  not  preclude  his  cross-examination  on  that  subject.  Chankalian 
V.  Powers,  89  App.  Div.  395.  85  N.  Y.  Supp.  753. 

2  A  wide  range  should  be  given  to  the  cross-examination  of  an  expert  wit- 
ness for  the  purpose  of  testing  his  knowledge  of  the  subject  upon 
which  he  assumes  to  testify.  Hutchinson  v.  State,  19  Neb.  262,  27 
N.  W.  113;  Birmingham  Nat.  Bank  v.  Bradley,  108  Ala.  205,  19  So. 
791;  Batten  v.  State,  80  Ind.  394;  Clark  v.  State,  12  Ohio,  483,  40 
Am.  Dec.  481 ;  Andre  v.  Hardin,  32  Mich.  324 ;  Titus  v.  Gage,  70  Vt. 
14,  39  Atl.  246;  Chicago  &  A.  R.  Co.  v.  Redmond,  171  111.  347,  49  N. 
E.  541;  Lewis  v.  Boston  Gaslight  Co.  165  Mass.  411,  43  N.  E.  178. 
For  cases  illustrative  of  the  scope  of  cross  <-xamination  of  expert  wit- 
nesses on  the  question  of  insanity,  see  note  to  Burt  v.  State  ( —  Tex. 
Crim.  App.  — )  39  L.R.A.  326.  And  for  cross-examin.ation  of  nonex- 
perts on  the  question  of  insanity,  see  note  t"  Ryder  v.  State,  38  L.R.A. 
743. 

It  is  competent  on  cross-examination  for  the  purpose  of  testing  his  skill 
to  ask  a  medical  witness  the  probable  results  of  n  personal  injury. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas.  119  Ind.  583,  6  L.R.A.  193,  21 
N.  E.  968;  State  v.  Reddick,  7  Kan.  143.  But  a  physician  who  has 
testified  that  an  injury  can  probably  be  cured  by  a  dangerous  and 
intensely  painful  operation  cannot  be  asked  if  he  would  submit  to  the 
operation  himself  if  similarly  afflicted.  Montgomery  4  E.  R.  Co.  v. 
Mallette,  92  Ala.  209,  9  So.  363. 

A  witness  who  has  testified  on  direct  examination,  not  only  as  to  the  facta 
in  the  case,  but  also  as  a  medical  expert,  may  be  eross-examined,  not 
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only  concerning  the  facts  testified  to  in  chief,  but  also  to  test  his 
skill  and  knowledge  as  an  expert.  Shields  v.  State,  349  Ind.  39.5,  4!) 
N.  E.  35J.  And  a  subscribing  witness  who  has  testified  to  the  sanity 
of  the  testator  may  be  croas-examined  as  to  his  qualification  as  an 
expert,  where  he  testified  upon  direct  examination  that  he  was  an 
experienced  physician  and  surgeon  and  attended  the  testator  during 
his  last  illness.  Re  Mullin,  110  Cal.  252,  42  Pac.  645.  But  counsel 
cannot  on  cross-examination  ask  a  witness  who  is  not  called  or  ex- 
amined in  chief  as  an  expert,  nor  asked  to  give  u,  professional  opin- 
ion on  the  facts  to  which  he  testifies,  questions  permissible  only  in 
the  case  of  an  expert  witness,  unless  he  makes  the  witness  his  own. 
Olmsted  v.  Gere,  100  Pa.  127 ;  Verdelli  v.  Gray's  Harbor  Commercial 
Co.  115  Cal.  517,  47  Pac.  364.  And  an  expert  whose  direct  testi- 
mony was  confined  to  a  contradiction  of  the  theory  of  the  experts 
of  the  adverse  party  cannot,  on  cross-examination,  he  asked  a  ques- 
tion which  forms  a  part  of  the  latter's  affirmative  case,  and  which 
cannot  be  justified  as  testing  the  competency  of  the  witness.  Gridley 
V.  Boggs,  62  Cal.  190. 

The  value  of  the  opinions  of  experts  who  have  testified  from  comparison, 
as  to  the  genuineness  of  signatures,  may  be  tested  by  inquiring  as  to 
thi;  genuineness  of  two  signatures  of  a  witness  in  the  case,  one  admit- 
ted to  be  genuine  and  the  other  claimed  by  him  to  have  been  writ- 
ten by  another.  Johnston  Harvester  Co.  v.  Miller,  72  Mich.  265,  40 
N.  W.  429.  But  spurious  signatiires  cannot  be  intermingled  with  the 
genuine  and  a  nonexpert  witness  be  required  on  cross-examination  to 
select  the  genuine.  Andrews  v.  Hayden,''  88  Ky.  455,  11  S.  W.  428. 
Nor  can  the  accuracy  of  an  expert  who  has  given  his  opinion  upon  the 
question  whether  a  disputed,  and  an  admittedly  genuine,  writing  were 
written  by  the  same  person,  be  tested  by  inquiring  on  cross-examina- 
tion whether  the  disputed  document  and  another  writing  of  unknowr* 
authorship  were  in  the  same  handwriting  or  written  by  the  same  per- 
son, as  a  collateral  inquiry  would  thus  be  raised.  State  v.  Griswold, 
67  Conn.  290,  33  L.R.A.  227,  34  Atl.  1046.  Otherwise  where  all  the 
writings  are  claimed  to  have  been  written  by  the  same  person.  Thom:i3 
V.  State,  103  Ind.  419,  2  N.  E.  808.  And  it  has  been  held  that  the  ac- 
curacy of  the  judgment  of  a  handwriting  expert  cannot  be  tested  on 
cross-examination  by  asking  his  opinion  as  to  the  genuineness  of  the 
handwriting  on  papers  irrelevant  to  the  issues  (Armstrong  v.  Shrus- 
ton,  11  Md.  148),  nor  by  requiring  him  to  examine  a  number  of  slips 
containing  unproved  handwriting  and  to  state  how  many  different 
kinds  of  handwriting  he  finds.  State  v.  Griswold,  67  Conn.  290,  3:i 
L.K.A.  227,  34  Atl.  1046. 

A  witness  who  answers  a  question  on  cross-examination  as  fully  and  sp;^- 
cifically  as  he  can  with  his  present  knowledge  will  not  be  compelled, 
for  the  purpose  of  further  answers,  to  acquire  fresh  information  or 
increase  his  store  of  knowledge.  Celluloid  Mfg.  Co.  v.  Crane  Chem- 
ical Co.  14  N.  J.  L.  J.  55. 
Abbott,  Civ.  Jur.  T.— 16. 
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1  Howes  V.  Colburn,  105  Mass.  385,  43  N.  E.  125;  Dresback  v.  State,  38 
Oliio  St.  365;  Plummer  v.  Ossipee,  59  N.  H.  55;  Louisville,  N.  A.  .t 
C.  R.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908. 

AVhere  experts  are  ordered  to  examine  a  party  and  are  called  and  ques- 
tioned bj'  the  adverse  party  as  to  the  result  of  their  examination,  tho 
former  has  the  right  to  ask  on  cross-examination  how  the  examinatioi» 
was  conducted  and  vfhat  questions  were  propounded  to  him.  Louis- 
ville, n!  a.  &  C.  R.  Co.  V.  Falvey,  104  Ind.  409.  3  N.  E.  389,  4  N.  E. 
90S. 

*  An  expert  witness  who  has  been  examined  upon  the  theory  of  the  party 
calling  him  may  be  cross-examined  by  taking  his  opinion,  based  on 
any  other  set  of  facts  assumed  by  the  opposite  party  to  have  been 
proved,  or  upon  a  hypothetical  case  based  upon  the  latter's  theory. 
Uavis  V.  State,  35  Ind.  496,  9  Am.  Rep.  760;  Grubb  v.  State,  117  Ind. 
277,  20  N.  E.  257,  725;  Conway  v.  State,  118  Ind.  482,  21  N.  E.  285; 
People  V.  I.ake,  12  N.  Y.  358;  Barney  v.  Fuller,  61  Hun,  618,  15  N. 
Y.  Supp.  694,  affirmed  in  122  N.  Y.  605,  30  N.  E.  1007. 

f  People  V.  Sutton,  73  Cal.  243,  15  Pac.  86;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E.  908;  Kansas  City  v. 
Marsh  Oil  Co.  140  Mo.  458,  41  S.  W.  943. 

«  Williams  v.  Great  Northern  R.  Co.  68  Minn.  55,  37  L.R.A.  199,  70  N.  W  . 
860;  Dilleber  v.  Home  L.  Ins.  Co.  87  N.  Y.  79;  Missouri,  K.  &  T.  H. 
Co.  V.  Johnson,  —  Tex.  Civ.  App.  — .  49  S.  W.  265. 

T!ut  it  is  improper  on  cross-examination  to  erroneously  assume  facts 
to  have  been  proved, — "especially  when  it  is  for  the  purpose  of  get- 
ting the  opinion  of  an  expert  on  a  mere  hypothesis,  not  to  test  his 
skill  or  accuracy,  but  to  obtain  evidence  in  support  of  the  defense." 
State  V.  Stokely,  16  Minn.  282,  Gil.  249.  And  generally  hypothetical 
questions  on  cross-e.xamination  must  be  based  on  facts  in  evidence. 
Smalley  v.  Appleton,  75  Wis.  18,  43  N.  W.  826;  People  v.  Dunne,  80 
Cal.  34,  21  Pac.  1130. 

TBever  v.  Spangler,  93  Iowa,  576,  61  N.  W.  1072;  People  v.  Augsbury,  9T 
N.  Y.  501;  West  Chicago  Street  R.  Co.  v.  Fishman.  169  111.  196,  4S 
N.  E.  447. 

e.  Witnesses  to  character  or  reputation. — Witnesses  called 
to  testify  to  the  character  or  reputation  of  others  may  be  liber- 
ally cross  examined  to  test  the  nature  and  extent  of  their  knowl- 
edge.' They  may  be  required  to  disclose  the  source  of  their  in- 
formation,^ and  may  be  cross  examined  as  to  any  facts  or  rumors 
which  tend  to  contradict  the  purpose  and  effect  of  their  direct 
testimony.' 

1  State  V.  Miller,  71  Mo.  89;  Cox  v.  Strickland,  101  Ga.  482,  28  S.  E.  6r,.-,. 
A  witness  who  testifies  to  the  reputation  of  another  witness  for  truth  cir 
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roacity  may  be  asked  on  cross-examination  what  constitutus  reputa- 
tion. Hutts  V.  Hutts,  62  Tnd.  214.  So,  a  witness  who  has  testified 
to  the  bad  reputation  for  moral  worth  of  the  plaintiff  in  an  action 
for  slander  may  be  asked  on  cross-examination  what  particular  immor- 
ality was  imputed  to  him.  Leonard  v.  Allen,  11  Gush.  241.  But  .i 
witness  who  has  testified  in  support  of  the  character  and  the  credibil- 
ity (if  another  witness  cannot  be  asked  on  cross-examination  whether 
lie  would  believe  him  upon  oath  if  he  were  to  swear  differently  from 
the  witness  himself.  Ramsey  v.  State,  89  Ga.  198,  !,'>  S.  E.  6.  Where 
a  witness  states  that  he  knows  the  general  reputation  of  another  for 
trxith  and  veracity  he  should  be  permitted  to  go  on  and  testify  to  the 
nature  of  that  reputation,  without  being  interrupted  by  a  cross-exam- 
in.ition  to  test  the  extent  and  source  of  his  information.  Nelson  v. 
State,  32  Fla.  244,  13  So.  361. 

2  A  witness  who  swears  to  the  general  bad  character  of  another  for  truth 
and  veracity  may,  upon  cross-examination,  he  required  to  name  the 
individuals  from  whom  he  received  his  infoi-mation  (Weeks  v.  Hull. 
19  Conn.  376,  .50  Am.  Dec.  249;  Bates  v.  Barber,  4  Cush.  107;  Annis 
V.  People,  13  Mich.  511;  Lower  v.  Winters,  7  Cow.  263),  and  to  statf 
wliat  tliey  said.    State  v.  Perkins,  66  N.  C.  120. 

s  A  witness  called  to  testify  to  the  reputation  of  another  witness  for  trutli 
and  veracity  may  be  asked  on  cross-examination  whether  he  has  not 
heard  reports  which  tend  to  w'eaken  the  effect  of  his  direct  testimony. 
Hutts  V.  Hutts,  62  Ind.  240;  State  v.  McLaughlin,  149  Mo.  19,  50 
S.  W.  315.  The  same  question  may  be  asked  of  a  witness  who  has 
testitied  to  the  general  reputation  for  skill  of  a  physician  and  sur- 
geon. Carpenter  v.  Blake,  10  Hun,  358.  But  a  witness  who  testifies 
to  the  bad  reputation  of  plaintiff  in  an  action  for  libel  with  respect 
to  the  corrupt  use  of  money  in  political  connections  cannot  be  asked 
on  cross-examination  if  such  charges  are  not  common  against  poli- 
ticians. Randall  v.  Evening  News  Asso.  97  Mich.  146,  56  N.  W.  361. 
Nor  can  a  witness  who  has  testified  to  the  bad  moral  character  of 
another  be  asked  on  cross-examination  whether  he  has  ever  heard  cer- 
tain designated  persons,  not  shown  to  have  been  acquainted  with  or 
to  live  in  the  neighborhood  of  the  person  whose  character  is  in  ques- 
tion, speak  of  the  latter's  character.  State  v.  Allen,  100  Iowa,  7,  69 
N.  W.  274.  Testimony  in  chief  that  the  general  reputation  of  a 
witness  for  truth  and  veracity  is  good  was  held  in  Wachstetter  v. 
State,  99  Ind.  290,  50  Am.  Rep.  94,  to  open  the  door  for  cross-exam- 
ination in  regard  to  his  reputation  for  integrity  or  honesty.  The 
court  laid  down  the  rule  tliat,  where  a  person  has  testified  in  c^ief 
that  as  to  one  of  the  elements  of  moral  character  the  reputation  of 
the  witness  sought  to  be  impeached  is  good,  he  may  be  cross-examined 
with  respect  to  the  reputation  of  the  witness  as  to  any  other  or  all 
of  the  essential  and  constituent  elements  of  good  moral  character. 
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f.  To  discredit  witness. — A  witness  may  be  interrogated  on 
cross  examination  with  a  view  to  test  the  extent  of  his  knowl- 
edge, the  accuracy  of  his  recollection,  and  his  habits  of  obser- 
vation.' So,  his  interest  in  the  event  of  the  suit,  and  his  bias, 
prejudice,  or  hostility  towards  either  of  the  parties,  may  be  made 
the  subject  of  inquiry  for  the  purpose  of  testing  the  weight  to  be 
given  to  his  testimony,^  and  he  may  be  asked  whether  he  has  not 
made  statements  inconsistent  with  his  testimony  in  chief  for  the 
purpose  of  affecting  his  credit^  or  laying  the  foundation  for  his 
impeachment.* 

The  authorities  are  not  harmonious  upon  the  question  whether 
counsel  on  cross  examination  may  ask  questions  relating  to 
specific  facts  which  tend  to  discredit  the  witness  or  to  impeach 
his  moral  character,  even  though  not  relevant  to  the  issues.^  But 
even  where  such  inquiries  are  not  forbidden,  their  allowance  or 
rejection  rests  in  the  sound  discretion  of  the  trial  judge,^  and 
he  may  exclude  them  on  the  objection  of  the  party  where  no 
claim  of  privilege  is  interposed.''  And  a  witness  cannot  be 
cross  examined  as  to  any  fact  which  is  collateral  or  irrelevant 
to  the  issue,  merely  for  the  purpose  of  contradicting  him  by 
other  evidence  if  he  denies  it.* 

1  Davis  V.  California  Powder- Worlds,  84  Cal.  617,  24  Pac.  387;  Sharp  v. 
Hoffraan,  79  Cal.  404,  21  Pac.  846;  Hartford  v.  Champion,  58  Conn. 
26S,  20  Atl.  471;  Schwartz  v.  Wood,  67  Hun,  648,  21  N.  Y.  Supp. 
1053;  Derl<  v.  Nortliern  C.  E.  Co.  164  Pa.  243,  30  Atl.  231;  Cunning- 
ham V.  Austin  &  N.  W.  R.  Co.  88  Tex.  534,  31  S.  W.  629;  Blankeii- 
ship  V.  Chesapeal^e  &  0.  E.  Co.  94  Va.  449,  27  S.  E.  20. 

'JTius  a  witness  may  be  asked  on  cross-examination  whether  he  understood 
a.  question  propounded  on  his  direct  examination  (Pence  v.  Waugii, 
135  Ind.  143,  34  N.  E.  860),  and  whether  he  has  tallied  with  others  in 
reference  to  the  facts  of  the  case  before  going  on  the  stand.  Bouldin 
V.  State,  102  Ala.  78,  15  So.  341.  And  two  witnesses  who  testify  to 
facts  observed  by  them  while  in  company  may  be  cross-examined  as 
to  concert  of  action  between  them  and  as  to  how  much  the  story  of 
either  or  both  has  been  changed  or  developed  by  conversation  or 
otherwise.  State  v.  Hayvifard,  02  Minn.  474,  65  N.  W.  03.  So,  a  wit- 
ness may  be  asked  whether  he  was  not  under  the  influence  of  intoxicat- 
ing liquors  at  the  time  of  the  occurrences  with  regard  to  which  he  is 
testifying  (International  &  G.  N.  E.  Co.  v.  Dyer,  76  Tex.  166.  13  S. 
W.  377;  State  v.  Rhodes,  44  S.  C.  325,  21  S.  E.  807,  22  S.  E.  306),  or 
whether  he  is  not  at  the  time  of  testifying  under  such  inflaencs. 
Pool  V.  Pool,  33  Ala.  145.    But  a  witness  cannot  be  asked  whether  or 
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not  she  is  addicted  to  the  morphine  habit,  unless  it  is  proposed  to 
show  that  she  was  under  its  influence  when  the  events  happened  about 
which  she  testifies  or  at  the  time  of  testifying,  or  it  appears  that  hei' 
powers  of  recollection  are  impaired  thereby.  State  v.  Gleim,  17  Mont. 
17,  .31  L.R.A.  294,  41  Pac.  998.  And  the  range  which  a  cross-exam- 
ination of  this  character  may  take  is  left  to  the  sound  discretion  of 
the  trial  court.  A.  G.  Rhodes  Furniture  Co.  v.  Weeden,  108  Ala.  252, 
19  So.  318;  State  v.  Duffy,  57  Conn.  525,  18  Atl.  791. 

2  Alabama  G.  S.  R.  Co.  v.  Burgess,  114  Ala.  587,  22  So.  169;  Long  v.  Booc, 
106  Ala.  570,  17  So.  716;  Gould  v.  Stafford,  91  Cal.  146,  27  Pac.  54.3; 
liartman  v.  Rogers,  69  Cal.  643,  11  Pac.  581;  Driggers  v.  State,  38 
l"la.  7,  20  So.  758;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Wellman,  2B 
Fla.  344,  7  So.  845;  Atlantic  Coast  Line  R.  Co.  v.  Powell,  127  Ga.  805, 
9  L.R.A.(N.S.)  769,  56  S.  E.  1006,  9  A.  &  E.  Ann.  Cas.  553;  Sage  s. 
State,  127  Ind.  15,  26  N.  E.  667;  Harrington  v.  Hamburg,  85  Iowa, 

272,  52  N.  W.  201;  Schloss  v.  Estey,  114  Mich.  429,  72  N.  W.  264; 
Archer  v.  Helm,  70  Miss.  874,  12  So.  702;  Cambeis  v.  Third  Ave.  R. 
Co.  1  Misc.  158,  20  N.  Y.  Supp.  633;  Cady  v.  Bradshaw,  116  N.  Y. 
188,  5  L.R.A.  557,  22  N.  E.  371;  Wallach  v.  Kalccheim,  25  Misc.  17], 
54  N.  Y.  Supp.  148;  Hanson  v.  Red  Rock  Twp.  7  S.  D.  38,  63  N.  W. 
156;  Graham  v.  McEeynolds,  88  Tenn.  240,  12  S.  W.  547;  Cox  v.  Mis- 
souri, K.  &  T.  R.  Co.  20  Tex.  Civ.  App.  250,  48  S.  W.  745;  Atkinson  v. 
Reed,  —  Tex.  Civ.  App.  — ,  49  S.  W.  260;  Vermont  Farm  Mach.  Co. 
V.  Batchelder,  68  Vt.  430,  35  Atl.  378;  Stossel  v.  Van  De  Vanter, 
16  Wash.  9,  47  Pac.  221;  Suit  v.  Bonnell,  33  Wis.  180. 

The  prejudice  must  exist  at  the  trial  or  have  arisen  so  recently  that  it 
may  be  assumed  to  continue  down  to  that  time  (Higham  v.  Gault,  15 
Hun,  383),  and  the  interest  must  not  be  too  remote  (Bevan  v.  At- 
lanta Nat.  Bank,  142  111.  302,  31  N.  E.  679),  although  the  fact  that 
the  witness  may  have  parted  with  his  interest  in  the  suit  before  the 
trial  will  not  preclude  the  inquiry.  Trinity  County  Lumber  Co.  v. 
Dnnham,  88  Tex.  203,  30  S.  W.  856;  Klatt  v.  N.  C.  Foster  Lumber  Co. 
97  Wis.  641,  73  N.  W.  563.  The  hostility  of  a  witness  towards  a  per- 
son not  a  technical  party  to  the  action  may  be  a,  proper  subject  of 
inijuiry  where  the  latter's  relation  to  parties  or  subject-matter  is  such 
that  the  prejudice  of  the  witness  may  influence  the  character  of  his 
testimony.  Somerset  County  Comrs.  v.  Minderlein,  67  Md.  566,  11 
Atl.  57;  Philadelphia  use  of  McGinn  v.  Reeder,  173  Pa.  281,  34  Atl. 
17. 

The  extent  to  which  a  witness  may  be  so  cross-examined  is  in  the  discre- 
tion of  the  trial  court.  Consaul  v.  Sheldon,  35  Neb.  247,  52  N.  W. 
1104;  Lustig  V.  New  York,  L.  E.  &  W.  E.  Co.  65  Hun,  547,  20  N.  Y. 
Supp.  477;  Hinchclifl'e  v.  Koontz,  121  Ind,  422,  23  N.  E.  271. 

8  Freeman  v.  Hensley,  —  Cal.  — ,  30  Pac.  792;  Lothrop  v.  Roberts,  I'l 
Colo.  250,  27  Pac.  698;  Chielinsky  v.  Hoopes  &  T.  Co.  1  Marv.  (Del.) 

273,  40  Atl.  1127;  Stanley  v.  Dunn,  143  Ind.  495,  42  N.  E.  908;  Rob- 
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ertson  v.  Graver,  88  Iowa,  381,  55  V.  W.  492;  Southern  Kansas  Ji. 
Co.  V.  Michaels,  49  Kan.  388,  30  Pac.  408;  Watts  v.  Stevenson,  ]G5 
Mass.  518,  43  N.  E.  497;  LangAvorthy  v.  Green  Twp.  88  Mich.  207, 
50  N.  W.  J 30;  Lawlor  v.  Kemper,  20  iiont.  13,  40  Pac.  398;  Beuer- 
Men  v.  O'Leary,  149  N.  Y.  33,  43  N.  E.  417;  Walley  v.  Desenet  N;U. 
Bank,  34  Utah,  305,  47  Pac.  147:  Stacy  v.  Milwaukee,  L.  S.  &  AV.  1! 
Co.  72  Wis.  331,  39  N.  W.  532. 
A  party  maj'  on  cross-e.\amination  be  asked  it  he  did  not  make  stateraentn 
in  his  pleadings  contrary  to  his  testimony  (Hall  v.  Chicago,  R.  I,  &  P. 
K.  Co.  84  Iowa,  .111,  51  N.  W.  150;  Hare  v.  Mahoney,  60  Hun,  576,  14 
N.  Y.  Supp.  81),  and  in  an  action  on  an  open  account  may  be  cross- 
examined  as  to  inconsistencies  between  his  testimony  and  the  original 
statement  on  vi^hich  the  original  petition  was  based,  although  botii 
the  original  petition  and  account  have  been  abandoned.  Kyan  v.  Dut- 
ton,  —  Tex.  Civ.  App.  — ,  38  S.  W.  546.  But  a  party  is  entitled  to 
have  his  pleadings  in  a  former  suit  exhibited  to  him  before  being 
required  to  testify  with  reference  thereto.  Teller  ^.  Ferguson,  21 
Colo.  432,  51  Pac.  429.  A  witness  may  be  cross-examined  as  to  his 
testimony  on  a  former  trial  inconsistent  with  his  present  testimony. 
Brooks  ^.  Eochester  R.  Co.  150  N.  Y.  244,  50  N.  E.  945;  Waterman 
V.  Chicago  &  A.  R.  Co.  82  Wis.  613,  52  N.  \V.  247,  1136.  And  tlw 
record  of  his  former  testimony  need  not  be  produced.  Oderkirk  %. 
Fargo,  61  Hun,  418,  16  N.  Y.  Supp.  220.  Contra,  People  v.  Chin;; 
Hang  Chang,  74  Cal.  389,  16  Pac.  201.  If  the  inconsistent  state- 
ments are  in  writing  they  must  be  first  produced  and  shown  or  reail 
to  the  witness,  or  the  nonproduction  accounted  for.  East  Tennessee, 
V.  &  G.  E.  Co.  V.  Thompson,  94  Ala.  636,  10  So.  280. 

The  extent  of  the  interest  or  prejudice  is  as  material  as  the  main  fact  of 
its  existence.  Blenkiron  v.  State.  40  Neb.  11,  58  N.  W.  587;  Stewart 
V.  Kindel,  15  Colo.  539,  25  Pac.  990;  State  ,.  Collins,  33  Kan.  77,  5 
Pac.  368;  State  v.  Dee,  14  Minn.  35,  Gil.  27.  But  a  witness  admitted 
to  be  interested  in  the  result  of  a  suit  because  of  contract  relations 
with  one  of  the  parties  cannot  be  compelled  to  produce  the  contracts 
for  the  purpose  of  showing  the  extent  of  his  interest.  Goss  Printing- 
Press  Co.  v.  Scott.  89  Fed.  Rep.  818.  Nor  can  a  witness  who  has  ad- 
mitted an  attempt  to  procure  a  settlement  be  questioned  as  to  the 
amount  demanded.  Pomaski  v.  Grant,  119  Mich.  675,  78  N.  W.  891. 
And  a,  witness  cannot  be  examined  as  to  the  character  of  u  difficulty 
claimed  to  have  generated  an  ill  feeling  against  the  cross-examininf; 
party  until  the  state  of  feeling  between  them  has  been  inquired  into. 
Miller  v.  Dill,  149  Ind.  326,  49  N.  E.  272.  So,  a  witness  who  has 
admitted  that  he  had  trouble  with  one  of  the  parties,  growing  out  of 
ji  law  suit  tried  and  settled  to  the  satisfaction  of  the  parties  years 
before,  cannot  be  asked  to  state  the  amount  of  the  judgment  recovered 
against  him  in  that  action.  Boldon  v.  Thompson,  60  Kan.  856,  !>('> 
Pac.  131.     .\nd  it  has  been  held  that  a  witness  who  has  been  inter- 
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rogated  as  to  the  state  of  his  feelings  towards  one  of  the  parties  can- 
not be  asked  for  its  cause.    Conyers  v.  Field,  61  Ga.  258. 

«Hoye  V.  Chicago,  M.  &  St.  P.  R.  Co.  46  Minn.  269,  48  N.  W.  1117;  Hamil- 
ton V.  Rich  Hill  Coal  Min.  Co.  108  Mo.  364,  18  S.  W.  977;  Vogt  v. 
Baldwin,  20  Mont.  322,  51  Pac.  157;  Krewson  v.  Purdom,  l.T  Or.  56;!, 
11  Pac.  281;  Missouri,  K.  &  T.  R.  Co.  v.  Calnon,  20  Tex.  Civ.  App. 
697,  50  S.  W.  422;  Walley  v.  Deseret  Nat.  Bank,  14  Utah,  305,  47 
Pac.  147;  Smith  v.  Watson,  82  Va.  712,  1  S.  E.  96;  Waterman  \. 
Chicago  &  A.  R.  Co.  82  Wis.  613,  52  N.  W.  247. 

And  it  is  immaterial  that  counsel  fails  or  has  no  intention  to  follow  up  tho 
impeachment  by  the  introduction  of  evidence  to  sustain  the  matters 
inquired  into.  Texas  Standard  Oil  Co.  v.  Hanlon,  79  Tex.  678,  l."i 
S.  W.  703. 

But  in  Walters  v.  Seattle,  R.  &  S.  R.  Co.  48  Wash.  233,  24  L.R.A.(N.S.) 
788,  93  Pac.  419,  it  is  held  that  a  witness  as  to  the  proper  methoil 
of  stopping  an  electric  car,  in  an  action  to  hold  the  company  liabli- 
for  injuries  to  a  passenger  through  a  collision,  may  decline  to  answer 
a  question,  asked  for  purposes  of  impeachment,  as  to  the  causes  for 
which  he  was  dismissed  from  the  police  force. 

*The  allowance  of  such  questions  seems  to  be  favored  in  some  jurisdic- 
tions as  a  proper  mode  of  testing  the  credibility  of  the  witness.  Wil- 
bur V.  Flood,  16  Mich.  40,  93  Am.  Dec.  203;  State  v.  Greensburg,  59 
Kan.  404,  53  Pac.  61;  Roberts  v.  Com.  14  Ky.  L.  Rep.  219,  20  S.  W. 
267;  People  v.  Irving,  95  N.  Y.  541;  People  ex  rel.  Phelps  v.  New 
York  County  Court  of  Oyer  &  Terminer,  83  N.  Y.  436;  Zanone  v. 
State,  97  Tenn.  101,  35  L.R.A.  556,  36  S.  \V.  711;  Muller  v.  St.  Loui.-, 
Hospital  Asso.  5  Mo.  App.  390,  affirmed  in  73  Mo.  243;  Carroll  v. 
State,  32  Tex.  Crim.  Rep.  431,  24  S.  W.  100.  So  held  even  under  a 
statute  providing  that  a  witness  cannot  be  impeached  by  evidence  of 
wrongful  acts.  Oxier  v.  United  States,  1  Ind.  Terr.  85,  38  S.  W.  331 . 
But  see  State  v.  Houx,  109  Mo.  654,  19  S.  W.  35  (holding  that  a  wit- 
ness cannot  be  cross-examined  as  to  the  immorality  of  his  previous 
life  unless  his  answers  tend  directly  to  prove  some  issue);  Gulf,  C. 
&  S.  F.  R.  Co.  v.  Johnson,  82  Tex.  628,  19  S.  W.  151  (holding  that  u 
witness  cannot  be  asked  whether  he  is  a  deserter  from  the  United 
States  Army).  Under  the  guise  of  discrediting  the  witness  he  cannot 
be  questioned  as  to  fraudulent  trani9actions  of  the  party  calling  him 
collateral  to  the  issue  in  which  the  witness  participated.  Madden  v. 
Koester,  52  Iowa,  692,  3  N.  W.  790. 

The  contrary  rule  is  upheld  in  Elliott  v.  Boyles,  31  Pii.  67;  Ilolbrook  \. 
Dow,  12  Gray,  S.W;  Com.  v.  Schaffner,  146  Mass.  r>^2,  16  N.  E.  280; 
Crawford  v.  Christian,  102  Wis.  51,  78  N.  W.  406.  But  see  Prescotl 
V.  Ward,  10  Allen,  203  (in  which  it  was  held  that,  so  far  as  inquiries 
on  cross-examination  relating  to  matters  entirely  collateral  and  im- 
material to  the  issue  have  a  tendency  to  contradict  the  witness  or 
disparage  his  character,  it  is  discretionary  in  the  court  to  allow  or 
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reject  them).  Such  a  course  of  examination  is  prohibited  by  statute 
in  some  states.  State  v.  Anthony,  6  Idaho,  383,  55  Pac.  884;  Jonew 
V.  Uuchow,  87  Cal.  109,  23  Pac.  373,  25  Pac.  256. 

It  is  generally  permissible,  and  authorized  by  statute  in  some  states,  to 
interrogate  a,  witness  with  respect  to  a.  prior  conviction  of  crime 
witliout  producing  the  record  of  conviction.  State  v.  Martin,  12 1 
Mo.  514,  28  S.  W.  12 ;  Handlin  v.  Law,  34  111.  App.  84 ;  State  v.  Mer- 
riman,  34  S.  C.  16,  12  S.  E.  619;  McLaughlin  v.  Mencke,  80  Md.  83. 
30  Atl.  603;  State  v.  Adamson,  43  Minn.  196,  45  N.  W.  152;  Spiegel 
V.  Hays,  118  N.  Y.  660,  22  N.  E.  1105;  Perham  v.  Noel,  20  App.  Div. 
516,  47  N.  Y.  Supp.  100;  Lights  v.  State,  21  Tex.  App.  308,  17  S.  W. 
428.  Contra,  Clement  v.  Brooks,  13  N.  H.  92;  Com.  v.  Quin,  5  Gray, 
478;  Com.  V.  Sullivan,  150  Mass.  315,  23  N.  E.  47;  Buck  v.  Com.  107 
Pa.  486.  In  some  states  evidence  of  this  character  is  limited  by  stat- 
ute to  a,  conviction  for  a,  felony.  People  v.  Carolan,  71  Cal.  195,  12 
Pac.  52.  Under  such  a  statute  a  witness  cannot  be  asked  whether 
lie  was  ever  convicted  of  crime.  Hanners  v.  McClelland,  74  Iowa,. 
318,  37  N.  W.  389. 

That  an  attorney  may  be  asked  on  cross-examination  whether  he  has  been 
disbarred  was  held  in  People  v.  Reavey,  38  Hun,  418,  and  denied  in 
People  v.  Dorthy,  20  App.  Div.  308,  46  N.  Y.  Supp.  970.  In  affirming 
the  latter  case  the  court  of  appeals  without  deciding  the  que,stion  held 
tliat  the  witness  cannot  be  required  to  answer  or  explain  the  charge.'^ 
on  which  the  disbarment  proceedings  rested.  People  v.  Dorthy,  150 
N.  Y.  237,  50  N.  E.  800.  A  discharge  or  compulsory  resignation  from 
the  police  force  was  held  in  Wroe  v.  State,  20  Ohio  St.  460,  to  be  a 
proper  subject  of  inquiry  on  cross-examination,  but  the  opposite  view- 
was  maintained  in  Nolan  v.  Brooklyn  City  &  N.  R.  Co.  87  N.  Y.  63,  4! 
Am.  Rep.  345,  in  which  it  was  held  improper  to  ask  a  witness  if  he 
had  been  expelled  from  the  fire  department.  And  it  is  improper  to 
ask  a  witness  whether  he  has  been  expelled  from  the  church  to  which 
he  belonged.    People  v.  Dorthy,  156  N.  Y.  237,  50  N.  E.  800. 

It  has  been  held  that  a  witness  may  be  asked  whether  he  has  even  been 
arrested  or  indicted.  Oxier  v.  United  States,  1  Ind.  Terr.  85,  38  S. 
W.  331;  State  v.  Greenburg,  59  Kan.  404,  53  Pac.  01;  Roberts  v.  Com. 
14  Ky.  L.  Rep.  219,  20  S.  W.  267;  People  v.  Hite,  8  Utah,  461,  33 
Pac.  254;  Wroe  v.  State,  20  Ohio  St.  460;  Linz  v.  Skinner,  11  Tex. 
Civ.  App.  512,  32  S.  W.  915.  But  it  would  seem  that  such  inquirie.f 
should  be  excluded,  since  the  fact  of  indictment  or  arrest  is  not  in- 
consistent with  innocence.  State  v.  Brown,  100  Iowa,  50,  69  N.  W. 
277;  McKesson  v.  Sherman,  51  Wis.  303,  8  N.  W.  200;  Van  Bokkelen, 
V.  Berdell,  130  N.  Y.  141,  29  N.  E.  254;  Smith  v.  Mulford,  42  Hun, 
347;  V.  Loewer's  Gambrinus  Brewery  Co.  v.  Bachman,  45  N.  Y.  S.  R. 
48,  18  N.  Y.  Supp.  138.  A  witness  cannot  be  asked  if  he  has  been  sued 
for  assault  and  battery  for  the  purpose  of  discrediting  him  (Yager  v. 
Person,  42  Hun,  400),  nor  whether  a  suit  for  damages  is  pending 
against  him  because  of  false  swearing  in  another  case   (Pesinsylvania 
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Co.  V.  Bray,  125  Ind.  229,  25  N.  E.  439),. nor  whether  he  has  not 
pleaded  the  statute  of  limitations  to  certain  specified  claims.  Cecil 
V.  Henderson,  119  N.  C.  422,  25  S.  E.  1018.  Nor  can  he  be  questioned 
with  a  view  to  showing  that  he  is  an  habitual  litigant.  Palmeri  v. 
Manhattan  K.  Co.  133  N.  Y.  261,  16  L.R.A.  136,  30  N.  E.  1001. 

6  Bank  of  Cadiz  v.  Slemmons,  34  Ohio  St.  142,  32  Am.  Eep.  364;  Bissell  v. 

Starr,  32  Mich.  297;  State  v.  May,  33  S.  C.  39,  11  S.  E.  440;  Byrd  v. 
Hudson,  113  N.  C.  203,  18  S.  E.  209. 

7  South  Bend  v.  Hardy,  98  Ind.  577;   Third  Great  Western  Tump.  Road 

Co.  V.  Loomis,  32  N.  Y.  127,  88  Am.  Dec.  311;  People  v.  Braun,  15* 
N.  Y.  558,  53  N.  E.  529 ;  State  v.  Bacon,  13  Or.  143,  9  Pac.  393. 

SEldridge  v.  State,  27  Fla.  162,  9  So.  448;  Clinton  v.  State,  33  Ohio  St. 
27;  Curran  v.  Percival,  21  Neb.  434,  32  N.  W.  213;  Com.  v.  Hourigan, 
89  Ky.  305,  12  S.  W.  550;  Territory  v.  Campbell,  9  Mont.  16,  22  Pac. 
121;  State  V.  Grant,  144  Mo.  56,  45  S.  W.  1102;  People  v.  Van  Tassel, 
156  N.  Y.  561,  51  N.  E.  274;  Moore  v.  Moore,  73  Tex.  382,  11  S.  W. 
396. 

But  this  rule  does  not  limit  the  cross-examination  for  the  purpose  of  lay- 
ing the  foundation  for  impeachment  to  the  particular  matters  testi- 
fied to  by  the  witness  on  his  direct  examination,  nor  to  such  matters 
as  bear  directly  and  immediately  upon  the  issue  where  they  are  di- 
rectly connected  with  the  subject-matter  of  the  action  and  with  the 
subject-matter  of  the  examination  in  chief.  Seller  v.  Jenkins,  97 
Ind.  430. 

The  test  as  to  whether  a  fact  inquired  of  on  cross-examination  is  collateral 
is  whether  the  cross-examining  party  would  be  entitled  to  prove  it  as 
part  of  his  own  case  tending  to  establish  his  plea.  Johnson  v.  State, 
22  Tex.  App.  208,  2  S.  W.  609 ;  Hildeburn  v.  Curran,  65  Pa.  59. 

17.  Redirect  examination. 

A  witness  may  be  re-examined  to  rebut  or  neutralize  any  ad- 
verse inferences  which  can  be  drawn  from  the  evidence  elicited 
on  his  cross-examination.*  But  the  right  to  such  re-examination 
extends  only  to  such  inquiries  as  tend  to  explain,  modify,  or 
rebut  the  facts  or  statements  brought  out  in  the  cross-examina- 
tion.^ The  court  may,  however,  in  its  discretion  permit  a  wit- 
ness to  be  re-examined  with  reference  to  subjects  not  brought  out 
on  either  his  cross-examination  or  his  examination  in  chief.' 

Where  a  subject  is  first  introduced  on  cross-examination  the 
party  calling  the  witness  may,  on  his  redirect  examination, 
question  him  with  reference  thereto*  although  the  evidence 
would  not  have  been  competent  on  the  examination  in  chief.* 
And  where  a  portion  of  a  conversation  has'been  drawn  out  on 
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<:-ross-examination  the  witness  may  on  redirect  examination,  be 
required  to  state  the  whole  of  the  conversation  so  far  as  it  re- 
lates to  the  subject  of  inquiry  on  cross-examination.* 

i  l^eiidall  V.  Albia,  73  Iowa,  241.  ;!4  N.  \V.  833;  Rumrill  ^.  Asli.  J 69  Mass. 
34],  47  N.  K.  ]017;  Norfolk  Nat.  Bank  v.  Job,  48  Neb.  774,  67  N.  W. 
781;  Carlson  v.  Winterson,  147  N.  Y.  652,  42  N.  K.  347;  State  v. 
Glenn,  95  N.  C.  077 ;  VVestbrook  v.  Aultnian,  M.  &  Co.  3  Ind.  App.  83, 
28  N.  E.  1011;  Loy  v.  Petty,  3  Ind.  App.  241,  29  N.  K.  788. 

2  Blake  v.  Stump,  73  Md.  160,  10  L.R.A.  103,  20  Atl.  788;  Duttoii  v.  Wood- 

man, 9  Cush.  255,  57  Am.  Dec.  46;  Backus  v.  Barber,  75  Minn.  262, 
77  N.  W.  959;  Stiite  «.  Ussery,  118  N.  C.  1177,  24  S.  E.  414;  Robin- 
son V.  Peru  Plow  &  Wheel  Co.  1  Okla.  140,  31  Pac.  988;  J^armers' 
Bank  v.  Saling,  33  Or.  394,  54  Pac.  190;  Ranney  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  (i7  Vt.  594,  32  Atl.  810;  Fry  v.  Leslie,  87  Va.  269,  12 
S.  K.  671;  Scbaser  v.  State,  36  Wis,  429;  Queen's  Case.  2  Brod.  & 
B.  297,  22  Revised.  Rep.  602,  11  Eng.  Rul.  Cas.  183. 

3  Springfield  v.  Dalby,  139  111.  34,  29  N.  E.  860;   Brown  v.  Burrus,  8  Mo. 

26 ;  Schlencker  v.  State,  9  Neb.  241,  1  N.  W.  857 ;  Donnelly  v.  State, 
26  N.  J.  L.  601  ;  Hemmens  v.  Bentley,  32  Mich.  89;  Baird  v.  Gleckler, 
7  S.  D.  284,  64  N.  W.  118;  Graham  v.  McReynolds,  90  Tenn.  673,  18 
S.  W.  272. 

*  Wadsworth  v.  Dunnan,  117  Ala.  661,  23  So.  699;  Hamilton  »-.  Miller,  40 
Kan.  486,  26  Pac.  1030;  Chicago.  R.  I.  &  P.  R.  Co.  v.  GrilTith,  44  Neb. 
690,  62  N.  W.  868;  Gray  v.  Cooper,  65  N.  C.  183;  Farmers'  Bank  v. 
Saling,  33  Or.  394,  54  Pac.  190;  Chamberlin  v.  Fuller,  59  Vt.  247,  9 
Atl.  832;  Pullman's  Palace  Car  Co.  v.  Harkins,  5  C.  C.  A.  326,  17 
U.  S.  App.  22,  55  Fed.  932. 

An  expert  may  be  asked  on  redirect  examination  for  the  reasons  of  an 
opinion  brought  out  on  cross-examination.  Leslie  v.  Granite  R.  Co. 
172  Mass.  468,  52  N.  E  542.  So,  a  witness  may  testify  on  redirect 
examination  as  to  his  reasons  for  his  Interest  disclosed  on  cross- 
examinati<n  (Postal  Teleg.  Cable  Co.  v.  Hulsey,  115  Ala.  193,  22  So. 
854),  and  as  to  the  reasons  for  his  belief  as  expressed  on  cross-exam- 
ination. Pullen  V.  Pullen,  —  N.  J.  — ,  12  Atl.  138.  The  circumstances 
attending  the  conviction  of  a  witness  which  has  been  proved  on  his 
cross-examination  cannot  be  explained  on  a  redirect  examination 
(Lamoureux  v.  New  York,  N.  H.  &  H.  R.  Co.  169  Mass.  338,  47  N.  E. 
1009),  though  the  witness  has  a  right  on  redirect  examination  to  show 
his  innocence.  Sims  v.  Sims,  75  N.  Y.  460;  WolkofT  v.  Tefft,  35  N.  Y. 
S.  R.  93,  12  N.  Y.  Supp.  464. 

SMcElheny  v.  Pittsburgh,  V.  &  C.  K.  Co.  147  Pa.  1,  23  Atl.  392;  United 
States  v.  18  Barrels  of  High  Wines,  8  Blatchf.  475,  Fed.  Cas.  No. 
15,033. 

Cross-examination  as  to  irrelevant  or  incompetent  matter  does  not  bring 
it  in  issue  so  as  to  permit  a  redirect  examination  upon  it.     Smith  v. 
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Dreer,  3  Wliart.  154;  Miller  v.  Illinois  C.  R.  Co.  89  Iowa,  507,  57  N. 
W.  418;  Roberts  v.  Boston,  149  Mass.  346,  21  N.  E.  668.  Contra, 
Butcher  v.  Howard,  15  Wash.  693,  47  Pac.  28.  In  Sturgis  v.  Rob- 
bins,  62  Me.  28'.),  the  allowance  or  rejection  of  irrelevant  testimony 
(111  redirect  examination  under  such  circumstances  was  held  discretion- 
ary with  the  trial  court,  and  in  Goodman  v.  Kennedy,  10  Neb.  270, 
i  N.  W.  987,  the  admission  of  incompetent  testimony  on  redirect  ex- 
amination was  held  immaterial  where  substantially  the  same  testi- 
mony was  brought  out  on  cross-examination, 

6  Louisville  &  N.  R.  Co.  v.  Malone,  109  Ala.  509,  20  So.  33;  Robinson  v, 
Dugan,  —  Cal.  — ,  35  Pac.  902;  Savannah,  F.  &  W.  R.  Co.  v.  Hol- 
land, 82  Ga.  257,  10  S.  E.  200;  Dole  v.  Wooldredge,  142  Mass.  161, 
7  N.  E.  832;  Quigley  v.  Baker,  169  Mass.  303.  47  N.  E.  1007;  Alder- 
ton  V.  Wright,  81  Mich.  294,  45  N.  W.  968;  Clift  v.  Moses,  112  N.  Y. 
426,  20  N.  E.  392;  Roberts  v.  Roberts,  82  N.  C.  29;  Wendt  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  4  S.  D.  476,  57  N.  W.  226;  Dupree  v.  Es- 
telle,  72  Tex.  575,  10  S.  W.  666. 

Testimony  on  cross-examination  as  to  part  of  a  conversation  does  not 
render  admissible  on  redirect  examination  the  other  parts  of  the  con- 
versation on  a  different  subject.  Ballow  v.  United  States,  160  U.  S. 
187,  40  L.  ed.  388,  16  Sup.  Ct.  Rep.  263;  Mott  v.  Detroit,  G.  H.  &  M. 
R.  Co.  120  Mich.  127,  79  N.  W.  3.  Nor  does  it  change  the  rule  with 
respect  to  hearsay.  Wagner  v.  People,  30  Mich.  384.  And  the  fact 
that  plaintiff  in  an  action  for  criminal  conversation  on  his  cross- 
examination  testified  to  a  conversation  regarding  his  wife  and  defend- 
ant, held  with  the  latter's  mother,  does  not  justify  his  redirect  ex- 
amination as  to  the  details  of  the  conversation.  Smith  v.  Merrill, 
75  Wis.  461,  44  N.  W.  759. 

18.  Re-cross  examination. 

Aa  opportunity  for  further  cross-examination  should  be  ex- 
tended where  new  matter  has  been  elicited  upon  the  redirect  ex- 
amination,^ but  it  is  proper  for  the  court  to  restrict  such  recross- 
nxamination  to  the  matters  inquired  into  on  the  redirect.^  And 
where  nothing  new  has  been  brought  out  on  redirect  examination 
a  further  cross-examination  is  not  a  right  of  counsel,  and  its  al- 
lowance rests  in  the  discretion  of  the  court.' 

1  Wood  ,.  McGuire,  17  Ga.  303. 

estate  V.  Southern,  48  La.  Ann.  628,   19  So.  668;   Thornton   v.  Thornton, 

39  Vt.  122. 
3  State  V.  Hoppiss,  27  N.  C.  (5  Ired.  L.)  406;  Atlantic  &  D.  R.  Co.  v.  Rie<;ev, 

95  Va.  418,  28  S.  E.  590. 
But  the  rejection  of  an  offer  to  show  on  recross-exaraination  an  important 

fact  omitted  upon  the  cross-examination,  the  witness  being  still  upon 
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the  stand,  is  an  erroneous  exercise  of  this  discretion  which  will  not 
be  sustained  unless  it  is  apparent  that  no  injury  resulted.  Knight  v. 
Cunnington,  6  Hun,  300. 

19.  Interpreters;  deaf  and  dumb  witnesses. 

Where  a  witness  cannot  speak  the  English  language,  or  speak? 
it  very  imperfectly,  his  testimony  may  properly  be  given  through 
a  sworn  interpreter.^  The  accuracy  of  the  interpreter's  inter- 
pretation may  be  impeached,^  and  a  witness  who  has  testified 
through  an  interpreter  may  make  corrections  in  his  testimony  as 
recorded,  if  he  has  been  misinterpreted.^ 

Deaf  mutes  may  give  evidence  either  through  an  interpreter 
who  can  communicate  with  them  by  signs,*  or  by  means  of  writ- 
ten questions  and  answers;^  but  the  fact  that  they  can  read  oi* 
write  does  not  preclude  the  use  of  the  former  method.® 

estate  v.  Hamilton,  42  La.  Ann.  1204,  8  So.  304;  Chicago  &  A.  R.  Co.  v. 
Shenk,  ]31  111.  283,  23  N.  E.  436;  State  v.  Severson,  78  Iowa,  653, 
43  N.  W.  533;  Houpt  v.  Houpt,  Wright  (Ohio)  156;  Norberg's  Case, 
4  Mass.  81.  Under  the  California  statute  the  granting  or  refusing  of 
an  application  for  an  interpreter  is  vested  in  the  discretion  of  the 
court.    People  v.  Young,  108  Cal.  8,  41  Pac.  281. 

The  calling  of  an  interpreter  to  aid  a  witness  in  giving  his  testimony  ia 
within  the  discretion  of  the  trial  court,  and  is  not  subject  to  review 
on  appeal.     Brzozowski  v.  National  Box  Co.  104  111.  App.  338. 

It  is  the  duty  of  the  court  to  appoint  an  interpreter  in  a  proper  case,  and 
it  is  error  to  dismiss  the  complaint  where  the  plaintiff  is  unable  to 
examine  the  witness  because  of  his  inability  to  understand  the  lan- 
guage. Menella  v.  Metropolitan  Street  R.  43  Misc.  5,  86  N.  Y.  Supp- 
930.  A  Chinese  account  may  be  interpreted  to  the  court  by  a  witness. 
Yick  Wo  V.  Underbill,  5  Cal.  App.  519,  90  Pac.  967. 

A  witness  who  wrote  an  agreement  offered  in  evidence  which  is  in  a  foreign 
language  may  translate  it  without  swearing  him  as  an  interpreter. 
Krewson  v.  Purdom,  13  Or.  563,  11  Pac.  281.  So,  a  witness  may  nar- 
rate in  English  the  admissions  of  a  party  made  in  a  foreign  language 
(Com.  v.  Kepper,  114  Mass.  278),  and  a  party  is  not  bound  to 
resort  to  an  interpreter  sworn  as  such  to  translate  foreign  words  tes- 
tified to  by  a  witness  which  he  claims  to  have  been  incorrectly  trans- 
lated by  the  witness.    Thon  v.  Rochester  R.  Co.  29  N.  Y.  Supp.  675. 

Where  the  oath  is  administered  to  witnesses  through  an  interpreter  it  is 
not  necessary  that  the  clerk  should  repeat  the  oath  to  him  as  often 
as  he  is  called  upon  to  administer  it  to  a  witness.  Com.  v.  Jonegras,. 
181  Pa.  172,  37  Atl.  207. 
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As  to  the  admissibility  of  evidence  when  given  through  an  interpreter,  see 
note  to  Com.  v.  Vose,  17  L.R.A.  813. 

«Schnier  v.  People,  23  111.  17. 

But  the  fact  that  an  interpreter  took  counsel  as  to  the  correctness  of  the 
interpretation  with  other  persons  not  sworn  does  not  render  the  evi- 
dence incompetent  where  the  interpretation  is  given  under  oath.  Unit- 
ed States  V.  Gibert,  2  Sumn.  90,  Fed.  Cas.  No.  15,204. 

3  Erickson  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  93  Mich.  414,  53  N.  W.  393. 

4  Huston's  Case,  1  Leach,  C.  L.  408 ;  Snyder  v.  Nations,  5  Blackf .  295. 

The  interpreter  need  not  be  an  expert  if  it  is  satisfactorily  sworn  that  he 
can  correctly  interpret  the  meaning  of  the  communication  required. 
Skaggs  V.  State,  108  Ind.  53,  8  N.  E.  695;  State  v.  Weldon,  39  S.  C. 
318,  24  L.R.A.  126,  17  S.  E.  688. 

A  deaf  and  dumb  person  may  be  appointed  as  an  additional  interpreter 
to  interpret  between  the  deaf  and  dumb  witness  and  the  original  in- 
terpreter who  can  declare  the  testimony  orally.  Skaggs  v.  State,  lOS 
Ind.  53,  3  N.  E.  695. 

6  Ritchey  v.  People,  23  Colo.  314,  47  Pac.  272,  384. 

"State  v.  Howard,  118  Mo.  127,  24  S.  \V.  41;  State  v.  DeWolf,  8  Conn.  93, 
2  Am.  Dec.  90. 

Kor  extended  discussion  of  deaf  and  dumb  persons  as  witnesses,  see  note 
to  State  V.  Weldon,  24  L.R.A.  126. 


IX.— IMPEACHMENT    AND    COREOBOKATION    OF 

WITNESSES. 

A.  Impeachment  by  Proof  of  Inconsistent  Statements  oe  Acts. 

1.  Laying  foundation. 

a.  In  general. 

b.  Party  to  6uit. 

e.  Recalling  for  purpose  of. 
(1.  As  to  statements  in  writing, 
e.  Sufficiency  of  foundation. 

2.  Inconsistent  statements  or  conduct  generally. 

3.  Written  statements. 

a.  In  general. 

b.  Depositions  or  affidavits, 

c.  Pleadings. 

d.  Former  testimony. 

4.  Form  of  question  to  impeaching  witness. 

B.  Imi'eaciiment  by  Proof  of  Hostility,  Bias,  ob  Intebest  in  the  Ac- 

tion. 

C.  Impeachment  by  Proof  as  to  Character  oe  Reputation  and  Facts 

Affecting  Them. 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

2.  Foundation,  questioning  impeaching  witness. 
.3.  Place  and  time  of  reputation. 

4.  Conviction. 

5.  Indictment,  etc. 

6.  Specilic  acts  or  offenses  or  line  of  conduct. 

D.  Impeachment  as  to  Collateral  and  Immaterial  ob  Irrelevant  Mat 

TERS  Brought  out  on  Cross-examination. 

E.  I.mpeachment  of  One's  Own  Witness. 

1.  In  genera). 

2.  Compulsory  witness. 

3.  Hostile  or  unwilling  witness. 

4.  Opponent  as  witness. 

F.  CORKOBORATION    OF   IMPEACHED   WITNESS. 

A.   Impeachment  bv  pboof  of  inconsistent  statements  or- 

ACTS. 

1.  Laying  foundation. 

a.  In  general. — A  foundation  must  be  laid  for  impeaching  a 
witness  by  proof  of  his  inconsistent  statements  or  acts  by  intervo- 
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gating  him  with  reference -thereto/  and  calling  his  attention  to 
the  time,  place,  person  to  whom,  or  other  essential  circumstances 
of  the  making  thereof,*  so  as  to  give  him  an  opportunity  to  ex- 
plain them ;'  and  in  the  absence  of  such  foundation  evidence 
thereof  is  inadmissible.*  But  a  predicate  cannot  be  based  upon 
irrelevant  or  immaterial  evidence.' 

lAyers  v.  Watson,  :32  U.  S.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery,  137  U.  3.  .507,  34  L.  ed.  747, 
11  Sup.  Ct.  Rep.  129;  Times  Pub.  Co.  v.  Carlisle,  36  C.  C.  A.  47.5, 
94  Fed.  762;  Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Skaggs  v.  Mar- 
tinsville, 140  Ind.  476,  33  L.R.A.  781,  49  Am.  St.  Rep.  209,  39  N.  B. 
241;  Illinois  C.  R.  Co.  v  Houchins,  121  Ky.  526,  1  L.R.A.  (N.S.)  375, 
123  Am.  St.  Rep.  205,  89  S.  W.  530 ;  Louisville  &  N.  R.  Co.  v.  iluni- 
baugh,  21  Ky.  L.  Rep.  134,  51  S.  W.  18;  Neff  v.  Cameron,  213  Mo. 
350,  18  L.R.A.(N.S.)  320,  127  Am.  St.  Rep.  606,  111  S.  W.  1139; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W.  518;  Cabell  v.  Holloway,  10 
Tex.  Civ.  App.  1307,  31  S.  W.  201 ;  Gregory  Consol.  Min.  Co.  v.  Starr, 
141  U.  S.  222,  35  L.  ed.  715,  11  Sup.  Ct.  Rep.  914.  And  see  further 
statutes  in  Arkansas,  California,  Florida,  Idaho,  Iowa,  New  Mexico, 
and  Oregon;  and  also  special  provisions  in  Florida,  Vermont,  and 
Massachusetts  as  to  party's  own  witness. 

«Ayers  v.  Watson,  132  U.  S.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116; 
Wood  River  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86;  Montgomery 
V.  Knox,  23  Fla.  595,  3  So.  211;  Skaggs  v.  Martinsville,  140  Ind.  476, 
33  L.R.A.  781,  39  N.  E.  241 ;  Diffenderfer  v.  Scott,  5  Ind.  App.  243. 
32  N.  E.  87;  Watson  v.  St.  Paul  City  R.  Co.  42  Minn.  46,  43  N.  W. 
904;  Hammond  v.  Dike,  42  Minn.  273,  44  N.  W.  61;  Dunlap  v.  Rich- 
ardson, 63  Miss.  447;  Bartlett  v.  Cheeaebrough,  32  Neb.  339,  49  N.  W. 
360;  Hunter  v.  Gibbs,  79  Wis.  70,  48  N.  W.  257;  Daly  v.  Melendy, 
32  Neb.  852,  49  N.  W.  926;  Davison  v.  Cruse,  47  Neb.  829,  66  N.  W. 
823 ;  Bogart  v.  Delaware,  L.  &  W.  R.  Co.  72  Hun,  412,  25  N.  Y.  Supp. 
175;  Sieber  v.  Amunson,  78  Wis.  679,  47  N.  W.  1126.  See  also  Smith 
V.  .Jones,  11  Tex.  Civ.  App.  18,  31  S.  W.  306;  Remy  v.  Lilly,  22  Ind. 
App.  109,  53  N.  E.  387.  And  where  the  statement  or  declaration  has 
been  alleged  to  have  been  made  within  a  year  of  tlie  date  of  trial  it 
is  held  in  Wood  River  Bank  v.  Kelley,  29  Neb.  590,  46  N.  W.  86,  that 
the  time  ought  to  be  stated  within  a  few  days  or  weeks,  or  at  most, 
a  month,  of  the  time  proved. 

The  matter  of  discrediting  witness  by  such  proof  without  first  calling  at- 
tention thereto  is  held  to  rest  in  the  sound  discretion  of  the  court  in 
Cronkrite  v.  Trexler,  187  Pa.  100,  41  Atl.  22   (evidence  not  admitted). 

In  Massachusetts  it  is  not  necessary  to  call  attention  to  the  occasion  of 
such  statement  and  give  the  witness  a  chance  to  explain.  Allen  v. 
Whittemore,  171  Mass.  259,  50  N.  E.  618;  Carville  v.  Westford,  16;5 
Mass.  544,  40  N.  E.  893.     But  where  it  is  sought  to  show  that  one'* 
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own  witness  has  made  contradictory  statements,  tlie  rule  is  different. 
Mass.  Pub.  Stat.  chap.  169,  §  22. 

3  Ayers  v.  Watson,  132  U.  S.  394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116;  Ham- 

mond V.  Dike,  42  Minn.  273,  44  N.  W.  61;  Dunlap  v.  Richardson,  63 
Miss.  447;  Hunter  v.  Gibbs,  79  Wis.  70,  48  N.  W.  257.  See  statutes 
of  California,  Idaho,  Indian  Territory,  Iowa,  and  Wyoming. 

A  witness  admitting  inconsistent  statements  or  acts  is  entitled  to  state  in 
explanation  thereof  how,  why,  and  under  what  circumstances  made. 
Graham  v.  McReynolds,  90  Tenn.  673,  18  S.  W.  272.  And  letters  hav- 
ing been  put  in  evidence  to  impeach  a  witness  the  addressee's  answers 
are  admissible  in  explanation.  Ibid.  And  likewise  where  a  deposition 
has  been  admitted  to  impeach,  without  giving  a  witness  an  opportun- 
ity to  explain,  the  testimony  of  others  is  admissible  for  that  purpose. 
Ibid.  So,  a  bill  of  sale  absolute  on  its  face  having  been  introduced  to 
impeach  a  witness'  testimony  as  to  the  ownership  of  property,  he  may 
in  explanation  testify  that  although  absolute  on  its  face  it  was  in 
fact  intended  as  security.  Peck  v.  Manning,  99  N.  C.  157,  5  S.  E. 
743.  And  a  witness  interrogated  as  to  a  conversation  to  lay  a  fovmda- 
tion  for  impeachment  is  entitled  to  give  the  whole  thereof,  so  far  as 
pertinent.  Savannah,  F.  &  W.  R.  Co.  v.  Holland,  —  Ga.  — ,  9  S.  E. 
1040.  So,  a  witness  impeached  by  the  introduction  of  evidence  as  to 
a  conversation  sliould,  on  being  recalled,  be  allowed  to  state  what 
that  conversation  was  so  as  to  show  tliat  there  was  a  misunderstanding 
and  that  his  statements  at  that  time  were  not  inconsistent  with  his 
testimony  on  the  trial.  Louisville  &  N.  R.  Co.  v.  Alumbaugh,  21  Ky. 
L.  Rep.  134,  51  S.  W.  18.  A  witness  who  on  cross-examination  has 
been  asked  as  to  an  answer  in  garnishment  proceedings  to  lay  a  founda- 
tion for  impeaching  his  credibility,  must  be  permitted  on  redirect 
examination  to  explain  such  answer.  Smith  v.  Traders  Nat.  Bank, 
82  Tex.  368,  17  S.  W.  779. 

4  The  Chanes  Morgan,  115  U.  S.  69,  29  L.  ed.  310,  5  Sup.  Ct.  Eep.  1172-, 

Mutter  v.  I.  X.  L.  Lime  Co.  —  Cal.  — ,  42  Pac.  1068:  Birch  v.  Hale, 

99  Cal.  299,  33  Pac.  10S8;  Trabing  ^.  California  Nav.  &  Improv.  Co. 
121  Cal.  137,  53  Pac.  644;  Sharp  v.  Hicks,  94  Ga.  024.  21  S.  E.  20S; 
Robinson  v.  Savage,  124  111.  266,  15  N.  E.  850;  Perishable  Freight 
Transp.  Co.  v.  O'Neill,  41  111.  App.  423;  North  Chicago  Street  R.  Co. 
V.  Cottingham,  44  111.  App.  46;  Seekel  v.  York  Nat.  Bank,  57  111. 
App.  579;  Richmond  Bros.  v.  Sundburg,  77  Iowa,  255,  42  N.  W.  184; 
Swanson  v.  French,  92  Iowa,  695,  61  N.  W.  407;  Kreuger  v.  Sylvester, 

100  Iowa,  647,  69  N.  W.  1059;  ICoehler  v.  Buhl,  94  Mich.  496.  64  N. 
W.  157;  Connell  v.  McNett,  109  Mich.  329,  67  N.  W.  344;  Standard 
Life  &  Acci.  Ins.  Co.  v.  Tinney,  73  Miss.  726,  19  So.  662;  FuVon  v. 
Hughes,  63  Miss.  61;  Bates  v.  Holladay,  31  Mo.  App.  162;  Wheeler  v. 
Van  Sickle,  37  Neb.  651,  56  N.  W.  196;  Wyler  v.  Rothschild,  53  Neb. 
566,  74  N.  W.  41;  Morris  v.  New  York,  0.  &  W.  R.  Co.  143  N.  Y.  88, 
42  N.  E.  410;  McCulloch  v.  Dobson,  133  N.  Y.  114,  30  N.  E.  641; 
Vaughn  Mach.   Co.  v.   Quintard,   37   App.   Div.   368,   55  N.  Y.  Supp. 
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1114;  Weymouth  v.  Broadway  &  S.  Ave.  R.  Co.  2  Misc.  506,  22  N.  Y. 
Supp.  1047;  Parroski  v.  Goldberg,  80  Wis.  339,  50  N.  W.  101.  Soe 
•also  infra,  §  2,  as  to  laying  foundation  for  written  statements.  Sucli 
a  foundation  must  be  laid  either  before  or  supplied  by  examination 
of  a  witness  subsequently.  Stone  \.  Northwestern  Sleigh  Co.  70  Wis. 
585,  36  N.  W.  248.  So,  a  witness  whose  testimony  has  been  taken  by 
deposition  or  commission  cannot  be  impeached  by  proof  of  his  incon- 
sistent statements  or  declarations  to  which  his  attention  was  not 
called  on  such  examination.  Monroeville  v.  Weihl,  2  Ohio  Dec.  343 , 
Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  491,  31  S.  W.  843 ; 
Fitch  V.  Kennard,  46  N.  Y.  S.  R.  271,  19  N.  Y.  Supp.  468.  But  in 
Billings  V.  Metropolitan  L.  Ins.  Co.  70  Vt.  477,  41  Atl.  516,  it  is  held 
that  a  witness  whose  testimony  is  given  on  a,  trial  by  deposition  may 
be  impeached  by  the  introduction  in  evidence  of  a  letter  written  and 
signed  by  him  which  tended  to  contradict  his  testimony  as  to  material 
facts,  without  calling  his  attention  to  the  declaration  therein.  A  wit- 
ness may  be  impeached  by  evidence  of  declarations  out  of  court  con- 
trary to  what  he  has  testified  to  on  the  witness  stand,  although  no 
foundation  was  laid  therefor  in  his  cross-examination,  where  no  ob- 
jection is  made  on  that  ground.  Haas  v.  Brown,  21  Misc.  434,  47  N. 
Y.  Supp.  606. 
SBeall  V.  Folmar  &  Sons  Co.  122  Ala.  414,  26  So.  1;  Griel  v.  Solomon,  82 
Ala.  85,  60  Am.  Rep.  733,  2  So.  322.  See  infra,  subdivision  D,  as  t<. 
contradiction  as  to  immaterial  matters  brought  out  on  cross-examina- 
tion. 

b.  Party  to  suit. — The  rule  is  generally  stated  to  be  that 
where  a  party  to  a  suit  becomes  a  witness  therein  he  may  bo 
impeached  by  proof  of  statements  made  by  him  without  a  foun- 
dation being  laid  therefor,  and  it  would  seem  to  be  on  the  ground 
that  the  admissions  of  a  party  are  always  admissible  in  evidence 
against  him.* 

1  Coffin  V.  Bradbury,  3  Idaho,  770,  95  Am.  St.  Rep.  37,  35  Pac.  715;  San- 
ders V.  Clifford,  72  Mo.  App.  548;  Owens  v.  Kansas  City,  St.  L.  &  C. 
B.  R.  Co.  95  Mo.  169,  6  Am.  St.  Rep.  39,  8  S.  W.  350;  Kreiter  v, 
Bomberger,  82  Pa.  59,  22  Am.  Rep.  750;  Collins  v.  Mack,  31  Ark. 
684;  Lucas  v.  Flinn,  35  Iowa,  9;  Robbins  v.  Downey,  45  N.  Y.  S.  R. 
279,  18  N.  Y.  Supp.  100;  Rose  v.  Otis,  18  Colo.  59,  31  Pac.  493. 

But  in  Conway  v.  Nicol,  34  Iowa,  533,  it  is  said  that  while  the  declaration 
out  of  court  of  a  party  may  be  introduced  as  an  admission  of  fact, 
yet  in  order  that  such  declaration  may  operate  as  an  impeachment 
of  his  character  as  a  witness  his  attention  must  be  directed  to  the 
time,  place,  and  person  involved  in  the  supposed  contradiction.  And 
in  Browning  v.  Gosnell,  91  Iowa,  448,  59  N.  W.  340,  deciding  that 
a  witness  cannot  be  impeached  by  proof  of  statements  out  of  court  in 
Abbott,  Civ.  Jur,  T.— 16. 
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conflict  with  his  testimony  in  cliief  without  laying  a  foundation  there- 
for by  calling  his  attention  to  the  time  and  place  when  and  where  the 
statements  were  made,  although  he  is  a  party  to  the  action,  the  court 
says  that  the  rule  seems  to  be  different  when  the  proposed  evidence 
is  in  the  nature  of  an  admission  of  a  party  to  the  record  and  it  is 
not  intended  for  impeaching  purposes.  So,  in  Davis  v.  Franke,  33 
Gratt.  413,  it  is  held  that  a  witness,  although  a  party  to  the  suit, 
cannot  be  discredited  by  proof  that  he  requested  the  impeaching  wit- 
ness to  testify  for  him,  without  calling  his  attention  thereto.  And 
in  Martineau  v.  May,  18  Wis.  54,  deciding  that  failure  to  first  inter- 
rogate a  party  to  a  suit  who  testified  in  his  own  behalf,  as  to  an 
attempt  by  him  to  procure  a  witness  to  give  false  testimony,  before 
the  admission  of  such  testimony  for  the  purpose  of  impeachment,  is 
not  error  justifying  a  reversal  where  the  witness  sought  to  be  dis- 
credited did  not  depart  the  court  but  was  afterwards  recalled  and 
testified  further  on  the  subject,  it  is  said  that  where  such  evidence  is 
admitted  merely  for  the  purpose  of  impeachment  it  is  perhaps  the 
established  rule  that  the  witness  sought  to  be  impeached  must  first 
be  interrogated  as  to  the  fact. 

c.  Recalling  for  purpose  of. — The  court  may,  in  its  discre- 
tion, permit  the  recalling  of  a  witness  of  an  adverse  party  for  the 
purpose  of  laying  a  foundation  for  impeaching  him,  where  such 
foundation  was  not  laid  upon  cross-examination.^ 

lAshton  V.  Ashton,  11  S.  D.  610,  79  N.  W.  1001.  And  see  also  Thompson 
V.  Ish,  99  Mo.  160,  17  Am.  St.  Eep.  552,  12  S.  W.  SIO.  But  that  it  is 
not  necessary  to  call  his  attention  thereto,  see  Wilkins  v.  Babbershall, 
32  Me.  184;  Hedge  v.  Clapp,  22  Conn.  262,  58  Am.  Dec.  424;  Cook  v. 
Brown,  34  N.  H.  460;  Tucker  v.  Welsh,  17  Mass.  160.  9  Am.  Dec.  137; 
Gould  V.  Norfolk  Lead  Co.  9  Cush.  338,  57  Am.  Dec.  50.  See  also 
Allin  V.  Whittemore,  171  Mass.  259,  50  N.  E.  518;  Carville  v.  West- 
ford,  163  Mass.  544,  40  N.  E.  893. 

d.  As  to  statements  in  writing. — To  permit  the  introduction 
in  evidence  of  written  inconsistent  statements  of  a  witness  to  im- 
peach him  a  foundation  must  have  been  laid  therefor.^ 

1  Mullen  V.  McKim,  22  Colo.  468,  45  Pac.  410  (answer  in  previous  suit); 
"Robinson  v.  Savage,  124  111.  266,  15  N.  E.  850  (affidavit);  Travelers 
Preferred  Acci.  Asso.  v.  McKinney,  57  111.  App.  141  (affidavit)  ;  Mich- 
igan F.  &  M.  Ins.  Co.  V.  Wich,  8  Colo.  App.  409,  40  Pac.  087  (affida- 
vit) ;  Hanscom  v.  Burmood,  35  Keb.  504,  53  N.  W.  371  (former  tes- 
timony) ;  Carder  v.  Primm,  52  JIo.  App.  102  (former  testimony)  : 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  85  Ga.  530,  11  S.  E.  859  (brief  of 
former   testimony)  ;    but   see   below   as   to   statement   under   oath   in 
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Georgia.  Nor  can  failure  to  testify  on  former  trial  as  to  facts  tcs- 
tifled  to  on  a  second  trial  be  shown  at  the  latter  trial  for  the  purpose 
of  impeaching  the  witness  without  showing  that  he  was  interrogated 
on  tlie  first  trial  as  to  such  facts,  or  had  his  attention  directed  thereto. 
Wlieeler  v.  Van  Sickle,  37  Neb.  651,  56  N.  W.  196;  Bradford  v.  Bar- 
clay, 39  Ala.  33  (deposition  in  same  case)  ;  Howe  Mach.  Co.  v.  Clark, 
15  Kan.  492  (deposition)  ;  Samuels  v.  GrilTith,  13  Iowa,  103  (prior  de- 
position to  impeach  subsequent  deposition).  So,  a  deposition  in  an- 
other action  was  held  not  admissible  without  foundation  laid,  in  Draper 
V.  Taylor,  58  Neb.  787,  79  N.  W.  709.  And  letters  written  by  a  witness 
are  not  admissible  where  the  witness's  attention  is  not  called  to  them 
on  his  examination.  Root  v.  Borst,  142  N.  Y.  62,  36  X.  E.  814,  re- 
versing 47  N.  Y.  S.  R.  799,  20  N.  Y.  Supp.  189;  Burleson  v.  Collins, 
—  Tex.  Civ.  App.  — ,  28  S.  W.  898;  Perishable  Freight  Transp.  Co. 
V.  O'Neill,  41  111.  App.  423;  Richmond  v.  Sundburg,  77  Iowa,  255,  42 
N.  W.  184;  but  written  statements  are  held,  in  Doud  v.  Donnelly,  59 
Hun,  615,  12  N.  Y.  Supp.  396,  to  be  admissible  for  impeachment  with- 
out first  calling  the  witness's  attention  to  the  time  and  place  ■^^•her^J 
they  were  made,  if  identified  as  genuine  by  the  witness  after  examina- 
tion. And  in  McDaneld  v.  McDaneld,  136  Ind.  603,  36  X.  E.  286,  it 
is  held  not  error  to  permit  a  letter  to  be  introduced  for  the  purpose 
of  impeachment,  where  no  objection  was  made  to  it  on  the  ground 
that  no  proper  foundation  had  been  laid  for  impeaching  the  witness. 

After  admitting  that  a  witness,  if  present,  would  testify  as  stated  in  th'! 
affidavit,  in  order  to  avoid  a  continuance,  he  cannot  be  impeached  by 
a  letter  written  by  him,  because  no  foundation  can  be  laid  for  the 
impeaching  evidence.  North  Chicago  Street  R.  Co.  v.  Cottingham,  44 
111.  App.  46. 

tn  Billings  v.  Metropolitan  L.  Ins.  Co.  70  Vt.  477,  41  Atl.  516,  it  is  held 
that  a  witness  whose  testimony  is  given  on  the  trial  by  deposition 
may  be  impeached  by  the  introduction  in  evidence  of  a  letter  written 
and  signed  by  him  which  tends  to  contradict  him  as  to  material  mat- 
ters, without  calling  his  attention  to  the  declarations  therein.  But 
see  Monroeville  v.  Weihl,  2  Ohio  Dec.  343;  Texas  &  P.  Coal  Co.  v. 
Lawson,  10  Tex.  Civ.  App.  491,  31  S.  W.  843;  Fitch  v.  Kennard,  46 
N.  Y.  S.  R.  271,  19  N.  Y.  Supp.  468;  Seckel  v.  York  Nat.  Bank,  57 
111.  App.  579. 

Other  written  statements  held  inadmissible  without  foundation:  Maxted  v. 
Fowler,  94  Mich.  106,  53  N.  W.  921;  Kirchner  v.  Laughlin,  6  N.  M. 
300,  28  Pac.  505;  Weymouth  v.  Broadway  &  S.  Ave.  R.  Co.  2  Misc. 
506,  22  N.  Y.  Supp.  1047;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Briggs,  4 
Tex.  Civ.  App.  515,  23  S.  W.  503. 

But  a,  contract  for  the  construction  of  a  sewer  by  which  the  contractor 
agreed  to  save  the  city  from  all  damage  because  of  injuries  received 
by  the  work  is  held  admissible  to  show  interest  of  the  contractor  as 
a  witness  for  the  city  in  an  action  for  personal  injuries  caused  by 
defective  condition   of   the   street,  without   any   cross-examination   of 
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such  witness  and  denial  of  interest,  as  affecting  his  credibility.  Au- 
rora V.  Scott,  82  111.  App.  616.  And  that  it  is  not  necessary,  in  order 
to  introduce  a  former  deposition  of  a  witness  or  answers  to  interrog- 
atories taken  by  commission  as  impeaching  evidence,  to  lay  a  founda- 
tion therefor  by  interrogating  him,  as  to  whether  he  made  it,  stating 
the  time  and  place,  etc.,  see  Williams  v.  Chapman,  7  Ga.  467;  Bryan 
V.  Walton,  14  Ga.  185;  Molyneaux  v.  Collier,  30  Ga.  731:  and  the 
Georgia  Code  dispenses  with  such  preliminary  where  the  statement;? 
of  a  witness  are  written  and  have  been  made  under  oath  in  somp 
judicial  proceeding. 
That  where  the  statements  are  in  writing  it  is  necessary  to  show  the  sam'? 
to  the  witness  before  cross-examining  him  in  reference  thereto,  see 
Ecker  v.  McAllister,  45  Md.  201;  Peck  v.  Parchen,  52  Iowa,  46,  2  N. 
W.  597;  Stamper  v.  Griffin,  12  Ga.  450,  65  Am,  Dec.  62S  (letter,  but 
as  to  statements  under  oath  in  Georgia  see  cases  cited  supra)  ;  New- 
comb  v.  Griswold,  24  N.  Y.  298.  And  in  deciding  tliat  in  laying  a 
foundation  to  impeach  a  witness  he  cannot  be  asked  to  state  what  he 
thought  he  made  oath  to  concerning  a  certain  matter  in  liis  petition, 
the  court  in  Callanan  v.  Shaw,  24  Iowa,  441,  says  that  it  might  have 
been  proper  to  have  stated  the  particular  matter  and  then  ask  him 
if  he  made  oath  thereto,  or  the  better,  and  probably  the  correct,  prac- 
tice would  have  been  to  have  shown  the  witness  the  petition  and  then 
ask  him  if  he  had  sworn  to  it.  So,  in  Romertzc  v.  East  River  Nat. 
Bank,  49  N.  Y.  577,  deciding  that  a  sufficient  foundation  is  laid  for 
the  introduction  of  the  deposition  of  a  witness  to  impeach  him  by 
showing  it  to  him  and  by  his  statement  that  he  signed  it  and  that 
it  was  read  over  to  him  before  he  signed  it,  it  is  said  that  it  would 
not  have  been  competent  to  have  repeated  particular  sentences  and 
ask  if  h"  testified  to  them,  because  the  paper  was  the  best  evidence 
of  what  it  contained.  See  further  statutory  provisions  requiring  writ- 
ten statement  to  be  shown,  in  Arkansas,  California,  Georgia,  Idaho, 
Indian  Territory,  Kentucky,  Montana,  Oregon,  and  in  New  Mexico 
(may  cross-examine  without  showing,  but  if  it  is  intended  to  contra- 
dict the  witness  thereby  his  attention  must  be  called  to  the  parts  of 
the  writing  to  be  used  therefor). 


e.  Sufflciency  of  foundation. — In  laying  the  predicate  for 
impeachment  it  is  not  necessary  that  the  exact  time,  place,  or 
words  he  given,  but  it  is  sufficient  if  these  be  named  with  reason- 
able certainty  and  sufficient  distinctness  to  fully  call  to  the  atten- 
tion of  the  witness  the  statements  it  is  claimed  he  had  made.* 

iDonahoo  v.  Scott,  —  Tex.  Civ.  App.  — ,  30  S.  W.  385;  Mayer  v.  Appel, 
13  111.  App.  87;  Nelson  v.  Iverson,  24  Ala.  9,  60  Am.  Dec.  442;  Union 
Parish  School  Board  v.  Trimble,  33  La.  ,\nn.  1073;  Bennett  v.  CByrne, 
23  Ind.   604.     But  a   proper  foundation   is  not   laid   for  iinpeacbing;  a 


witness  by  proof  of  certain  statements,  where  such  witness's  attention 
was  not  called  to  the  statements  made  nor  the  time  of  making  the 
same,  but  was  asked  if  she  had  a  conversation  with  a  certain  person 
in  reference  to  the  matter  in  question.  Higgins  v.  Carlton,  28  ^Md. 
115,  92  Am.  Dec.  666. 
A  sufficient  foundation  for  impeachment  by  proof  of  contradictory  state- 
ments is  laid  where  the  whole  of  the  cross-examination  makes  known 
to  the  witness  the  time  and  place  where  and  to  whom  the  statements 
were  made,  although  any  one  qiiestion  asked  may  not  have  sufficiently- 
shown  such  facts.  International  &  G.  N.  E.  Co.  v.  Dyer,  70  Tex.  156, 
13  S.  W.  377.  And  the  impeaching  question  need  not  negative  the 
presence  of  other  persons  than  the  witness  and  the  person  to  whom  the 
witness,  as  disclosed  by  the  question,  addressed  himself,  or  state 
affirmatively  that  such  person  was  present.  Plass  v.  Plass,  122  Gal. 
3,  54  Pac.  372.  Questions  propounded  which  call  attention  to  the  time 
and  place  and  the  specific  statements  claimed  to  have  been  made  art; 
sufficiently  specific.     Ashton  v.  Ashton,  11  S.  D.  610,  79  N.  W.  1001. 

A  question  which  elicits  an  answer  that  the  witness  did  not  see  the  im- 
peaching witness  for  over  a  year  before  a  certain  occurrence,  durin:; 
which  period  the  alleged  conversation  took  place,  and  that  she  never 
made  a  certain  statement  to  such  witness,  lays  a,  sufficient  foundation 
for  the  introduction  of  the  testimony  of  the  impeaching  witness  affirm- 
ing the  making  of  such  statement.  Hertz  v.  Minzesheimer,  12  Mise. 
58,  33  N.  Y.  Supp.  48. 

A  sufficient  foundation  for  a  question  as  to  whether  a  witness  did  not  on 
a  certain  occasion  state  to  the  impeaching  witness  that  the  iiMured';) 
books  were  wrong,  and  that  he  had  no  such  stock  as  he  claimed,  and 
that  his  charges  were  erroneous,  is  laid  by  testimony  of  the  former 
witness  that  he  did  not  remember  having  any  conversation  special!)' 
with  the  impeaching  witness  and  his  denial  of  stating  that  he  had 
told  insured  his  books  were  wrong,  and  that  he  had  no  such  stock 
as  he  claimed,  and  that  he  never  said  anything  to  the  impeaching 
witness  about  the  stock  being  overestimated  by  the  insured.  Cale- 
donial  Ins.  Co.  \.  Traub,  83  Md.  .524,  3.5  Atl.  13.  And  a  question 
whether  a  witness  did  not  make  certain  statements  to  a  person  named 
at  or  before  the  time  of  the  last  trial  of  the  cause,  in  a  certain  city 
and  during  a  certain  month  and  year,  is  sufficient  to  advise  him  of 
the  declarations  on  which  he  is  to  be  impeached  and  when,  to  whom, 
and  the  occasion  on  which  they  were  made.  Spohn  v.  Missouri  P. 
R.  Co.  122  Mo.  1,  26  S.  W.  063.  But  a  sufficient  foundation  is  not 
laid  if  the  witness's  attention  is  not  called  to  the  place  at  all,  and 
to  the  time  only  as  some  time  in  a  designated  month  or  thereabouts, 
and  the  impeaching  question  differs  materially  in  subject-matter  from 
that  asked  the  witnesses  sought  to  be  impeached.  Spohn  v.  Missouri 
P.  R.  Co.  116  Mo.  617,  22  S.  W.  690.  So,  a  former  inconsistent  decla- 
ration'was  held  inadmissible  in  Wood  River  Bank  v.  Kelley,  29  Neb. 
590,  46  N.  W.  86,  where  the  witness's  attention  was  called  thereto 
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as  having  been  made  in  July  of  a  certain  year,  and  the  offer  is  to 
prove  such  a,  declaration  some  time  during  the  summer  of  that  year. 
And  where  the  witness's  examination  was  limited  to  a  conversation 
with  the  impeaching  witness  during  a  certain  year,  testimony  which 
related  to  a  conversation  in  some  other  year  was  excluded  in  Jackson 
V.  Swope,  134  Ind.  Ill,  33  N.  E.  900.  But  in  Kirshbaum  v.  Hanover 
F.  Ins.  Co.  16  Ind.  App.  606,  45  N.  E.  1113,  the  fixing  of  the  time  at 
"about  one  year  ago"  was  held  sufficient  where  the  exact  time  could 
not  be  fixed.  Calling  the  attention  of  a  witness  to  contradictory 
statements  as  made  shortly  after  a  previous  trial  is  not  sufficient  to 
lay  a  foundation  for  impeachment  by  proof  of  such  statements  as 
made  shortly  before  such  previous  trial.  Quincy  Horse  R.  &  Carrying; 
Co.  V.  Gnuse,  137  111.  204,  27  N.  E.  190.  And  a  sufficient  foundation 
is  not  laid  for  the  admission  of  impeaching  evidence  by  testimony  us 
to  a  conversation  with  the  witness  sought  to  be  impeached,  Avhere  the 
latter's  attention  was  called  not  to  the  conversation  so  testified  to, 
but  to  a  subsequent  conversation  between  the  same  parties.  Green 
V.  Soutiiorn  P.  Co.  122  Cal.  563,  55  Pac.  577.  Asking  a  witness  if 
he  was  ever  arrested  for  fast  driving  in  a,  certain  city  does  not  lay 
a  sufficient  foundation  for  his  impeachment  by  proof  that  he  pleaded 
guilty  to  a  violation  of  an  ordinance  against  fast  driving  in  that  city, 
before  a  justice  of  the  peace  on  a  certain  day  and  year.  Sieber  v. 
Amunson,  78  Wis.  679,  47  K,  W.  1126. 

2.  Inconsistent  statements  or  conduct,  generally. 

A  witness  may  be  impeached  by  proof  as  to  a  material  matter,* 
of  subsequent  ^  or  prior  contradictory  statements '  which  he 
denies  making,  or  of  which  he  testifies  he  has  no  recollection  or 
does  not  remember ;  *  but  where  he  admits  having  made  snch 
statements  further  evidence  is  inadmissible,  as  such  admission  is 
sufficient  proof  thereof.'  Facts  or  conditions  contradictory  of 
the  witness's  testimony  are  not  always  so  admissible.^  And 
usually  a  mere  former  opinion  expressed  by  a  witness  which  is 
inconsistent  with  the  facts  or  the  opinion  which  the  facts  he 
testifies  to  tend  to  establish,  is  inadmissible  for  the  purpose  of 
impeachment;  '  but  his  inconsistent  acts  or  conduct  are  admis- 
sible for  that  purpose.'  The  impeaching  testimony  must  be 
limited  to  the  purpose  for  which  it  was  admitted.^ 

1  Jordan  v.  McKinney,  144  Mass.  438,  11  N.  E.  702 ;  St.  Louis  Gaslight  Co. 
v.  American  F.  Ins.  Co.,  33  Mo.  App.  348;  A.  C.  Conn  Co.  v.  Little 
Suamico  Lumber  Mfg.  Co.,  74  Wis.  652,  43  N.  W.  660.  But  not  as  to 
an  immaterial  or  irrelevant  matter.  Mann  v.  State,  124  Ga.  760,  4 
L.R.A.(N.S.)  934,  53  S.  E.  324;  Louisville  &  N.  R.  Co.  v.  Webb,  99 
Ky.  332,  35  S.  W.  1117;  Towle  v.  Sherer,  70  Minn.  312,  73  N.  W.  180; 
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Carder  v.  rriimii,  60  Mo.  App.  42,3;  Ern  v.  Rubinstein,  72  JIo.  App. 
337;  Curran  v.  Percival,  21  Neb.  434,  32  N.  W.  213.  See  also  infra 
as  to  collateral  matter  brouglit  out  on  cross-examination. 

2  Where  a  witness  admits  that  he  testified  to  matters  of  which  he  knew 

nothing  the  opposite  party  may,  after  recalling  him  and  asking  him 
as  to  such  admissions,  impeach  him  by  proof  thereof,  although  it  was 
after  lie  was  discharged.  Thompson  v.  Ish,  99  Mo.  160,  12  S.  W.  510. 
But  not  until  a  proper  foundation  is  laid  therefor  by  interrogating 
him  in  regard  to  the  statement.  McCulloch  v.  Dobson,  133  N.  Y.  114, 
30  N.  E.  641.  See  also  Haas  v.  Brown,  21  Misc.  434,  47  N.  Y.  Supp. 
606  (hostility).  But  that  a,  pai-ty  cannot  directly  discredit  his  own 
witness  by  proof  of  a  subsequent  contradictory  statement  out  of  court, 
see  Wheeler  v.  Thomas,  07  Conn.  577,  35  Atl.  499.  As  to  impeach- 
ment of  one's  own  witness  by  proof  of  contradictory  statements,  sec 
infra,  subdivision  E,  note  6. 

3  S:*e  the  statutory  provisions  in  various  states.     Leahey  v.  Cass  Ave.  & 

F.  G.  R.  Co.  97  Mo.  165,  10  S.  W.  58;  First  Nat.  Bank  v.  Atlanta 
Rubber  Co.  77  Ga.  781;  Milligan  v.  Butcher,  23  Neb.  683,  37  N.  W. 
596;  Spohn  v.  Missouri  P.  R.  Co.  101  Mo.  417,  14  S.  W.  880;  McAfee 
V.  Montgomery,  21  Ind.  App.  196,  51  N,  E.  957;  Louisville  &  N.  R.  Co. 
V.  Lawson,  88  Ky.  490,  11  S.  W.  511 ;  Western  U.  Teleg.  Co.  v.  Ben- 
nett, 1  Tex.  Civ.  App.  558,  21  S.  W.  699 ;  Milford  v.  Veazie,  —  Me.  — , 
6  New  Eng.  Rep.  646,  14  Atl.  730 ;  Jones  v.  New  York  L.  Ins.  Co.  lOS 
Mass.  245,  47  N.  E.  92 ;  Re  Hardy,  59  Mich.  352,  26  N.  W.  539 ;  Strat- 
ton  V.  Dole,  45  Neb.  472,  63  N.  W.  875;  Spague  v.  Bristol,  63  N.  H. 
430;  Palmeri  v.  Manhattan  Elev.  R.  Co.  60  Hun,  .579,  14  N.  V.  Supp. 
468;  Effray  v.  Masson,  28  Abb.  N.  C.  207,  18  N.  Y.  Supp.  353;  Barrett 
V.  Smith,  47  N.  Y.  S.  R.  936,  19  N.  Y.  Supp.  1020;  Post  Pub.  Co.  v. 
Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed.  530;  Woodward  v. 
Blue,  103  N.  C.  109,  9  S.  E.  492;  Josephi  v.  Furnish,  27  Or.  260,  41 
Pac.  424;  Phillips  v.  Kesterson,  154  111.  572,  39  N.  E.  599;  Farmers' 
Bank  v.  Saling,  33  Or.  394,  54  Pac.  190;  Edwards  v.  Osman,  84 
Tex.  056,  19  S.  W.  868;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.R.A. 
(N.S.)  689,  64  Atl.  503;  Bonner  v.  Mayfield,  82  Tex.  234,  18  S.  W. 
305;  Tunell  v.  Larson,  37  Minn.  258,  34  N.  W.  29;  Hertz  v.  Minzes- 
heimer,  12  Misc.  58,  33  N.  Y.  Supp.  48,  affirming  10  Misc.  779,  30  N. 
Y.  Supp.  805;  Bruner  v.  Nisbett,  31  111.  App.  517;  Handy  v.  Canning, 
166  Mass.  107,  44  N.  E.  118  (against  title)  ;  Towle  v.  Sherer,  70  Minn. 
312,  73  N.  W.  180  (admission);  Swift  v.  Withers,  63  Minn.  17, 
65  N.  W.  85  (ownership);  Immaculate  Conception  Church  v.  Shaffer, 
88  Hun,  335,  34  N.  Y.  Supp.  724  (declaration  as  to  easement)  ;  Wilson 
v.  Wilson,  137  Pa.  269,  20  Atl.  644  (declaration)  ;  Heintz  v.  Caldwell, 
16  Ohio  C.  C.  630,  9  Ohio  C.  D.  412  (declarations,  affirmance  of  facts)  ; 
Dudley  v.  Satterlee,  8  Misc.  538,  28  N.  Y.  Supp.  741  (whether  of  fact 
or  opinions)  ;  Donahoo  v.  Scott,  —  Tex.  Civ.  App.  — ,  30  S.  W.  385 
(duress)  ;  Re  Snelling,  136  N.  Y.  515,  32  N.  E.  1006  (pay  offered  for 
testimony)  ;  Doherty  v.  Lord,  8  Misc.  227,  28  N.  Y.  Supp.  720   (cause 
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of  accident)  ;  Hess  v.  Redding,  2  Ind.  App.  300,  28  N.  E.  234  (pay 
offered  for  testimony)  ;  Bray  v.  Latham,  81  Ga.  640,  8  S.  E.  04;  Balti- 
more City  Pass.  R.  Co.  v.  Knee,  83  Md.  77,  34  Atl.  2ry2  (witness  deny- 
ing statement  of  no  knowledge  of  "particulars"  of  tlie  accident,  im- 
peachable by  proof  of  statements  of  knowledge  of  "details")  ;  Ludtke 
V.  Hertzog,  IS  C.  C.  A.  487,  30  U.  S.  App.  637,  72  Fed.  142;  Tolman 
V.  Smith,  43  111.  App.  562.  But  evidence  of  contradictory  statements 
for  the  purpose  of  impeachment  is  properly  excluded  where  the  im- 
peaching witness  is  unable  to  remember  which  of  two  witnesses  made 
such  statement.  Southern  R.  Co.  v.  Williams,  113  Ala.  620,  21  So. 
328.  And  a  witness  whose  credibility  has  been  attacked  by  the  in- 
troduction in  evidence  of  the  record  of  her  conviction  of  a,  crime  and 
who  has  given  no  testimony  in  explanation  thereof,  cannot  be  cross- 
examined  in  regard  to  that  crime  and  then  impeached  by  showing 
that  she  had  made  statements  contradictory  to  those  made  on  such 
cross-examination.  Cole  v.  Lake  Shore  &  M.  S.  R.  Co.  95  Mich.  77,  54 
N.  W.  638.  Evidence  of  contradictory  statements  is  admissible  for 
impeachment,  although  not  admissible  as  evidence  of  the  truth  of  such 
statements.  Rechow  v.  American  Cent.  Ins.  Co.  65  Mo.  App.  52 ;  Smith 
V.  Thomas,  121  Cal.  533,  54  Pac.  71;  Union  Coal  Co.  v.  Edman,  16 
Colo.  438,  27  Pac.  1060.  That  declarations  of  an  agent  are  admissible 
for  the  purpose  of  impeaching  him  as  a  witness,  although  inadmissible 
to  affect  his  principal,  see  Morris  v.  Guffey,  188  Pa.  534,  41  Atl.  731  -. 
Sowles  V.  Carr,  70  Vt.  630,  41  Atl.  581.  And  see  also  Allin  v.  Whitte- 
more,  171  Mass.  259,  50  N.  E.  618;  Thornton  v.  Savage,  120  Ala.  449. 
25  So.  27.  And  a  witness  testifying  as  to  testator's  sanity  may  be 
impeached  by  proof  of  inconsistent  statements.  Staser  v.  Hogan,  120 
Ind.  207,  21  N.  E.  911,  22  N.  E.  990;  Re  O'Connor,  118  Cal.  69,  50 
Pac.  4.  And  a,  physician  whose  testimony  tends  to  show  that  in  his 
opinion  deceased  was  competent  to  make  a  will  and  denies  having 
stated  otherwise  may  be  contradicted  by  showing  that  he  has  stated 
that  deceased  was,  in  his  opinion,  not  competent  to  make  a  will.  Ri> 
McCarthy,  48  N.  Y.  S.  R.  315,  20  N.  Y.  Supp.  581.  But  the  declara- 
tion of  a  witness  that  he  had  never  seen  testatrix  since  her  husband 
died,  when  she  was  fit  to  make  a  will,  is  not  admissible  to  contradict 
his  testimony  that  during  that  time  she  had  been  at  his  house  for 
several  months,  and  that  he  saw  no  change  in  her  intelligence,  also 
relating  the  conversations  indicating  that  she  was  of  sound  mind. 
as  such  testimony  does  not  show  that  he  ever  thought  she  was  fit  to 
make  a  will.  Williams  v.  Spencer,  150  Mass.  346,  5  L.R.A.  790,  2:1 
N.  E.  105. 

A  witness  for  defendant  in  an  action  for  personal  injuries  may  be  im- 
peached by  proof  of  contradictory  statements  relative  to  the  accident. 
Delaware,  L.  &  W.  R.  Co.  v.  Converse,  139  U.  S.  469,  35  L.  ed.  213,  11 
Sup.  Ct.  Rep.  569;  Jamison  v.  Illinois  C.  R.  Co.  63  Miss.  33;  Damji- 
man  v.  Pennsylvania  R.  Co.  166  Pa.  520,  31  Atl.  244;  Central  R.  Co. 
v.  Allmon,  147  111.  471,  35  N.  E.  725;  MoCloUan  v.  Ft.  Wayne  &  B.  I. 
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U.  Co.  105  Mich.  101,  62  N.  W.  1025;  Missouri,  K,  &  T.  K.  Co.  v. 
Sanders,  12  Tex.  Civ.  App.  5,  .33  S.  W.  245;  Missouri,  K.  &  T.  R.  Co. 
V.  Milan,  20  Tex.  Civ.  App.  688,  50  S.  W.  417;  Heddles  v.  Chicago  & 
N.  W.  R.  Co.  77  Wis.  228,  46  N.  W.  115. 

'J'estimony  by  persons  on  a  steamer  of  contradictory  statements  and  ad- 
missions made  by  some  of  the  crew  of  a  schooner,  who  had  been 
taken  on  board  the  steamer  after  a  collision,  will  not  be  sufficient  to 
impeach  the  latter,  unless  the  proof  is  of  a  clear  and  unmistakable 
character.     The  Nessmore,  41  Fed.  437. 

A  physician  testifying  for  plaintiff  in  an  action  for  personal  injuries  may 
be  impeached  by  evidence  of  inconsistent  statements  as  to  the  injury, 
McMahon  v.  Salem,  25  App.  Div.  1,  49  N.  Y.  Supp.  310;  Liddle  v.  Old 
Lovell  Nat.  Bank,-  158  Mass.  15,  32  N.  E.  954.  And  a  witness  in  a 
suit  for  personal  injuries,  who  first  found  plaintiff  after  the  accident 
and  described  the  time  and  place  of  finding  her,  may  be  contradicted 
by  showing  that  a  few  days  later  he  made  inconsistent  statements  to 
another  witness  when  they  were  at  the  place  of  the  accident.  Judd 
V.  Claremont,  66  N.  H.  418,  23  Atl.  427. 

Plaintiff  is  entitled  to  show  by  an  account  of  the  injury  for  which  suit  is 
brought,  prepared  by  an  employee  of  defendant  and  in  defendant's 
possession  at  and  before  the  trial,  that  one  of  defendant's  witnesses 
had  made  a  statement  upon  another  occasion  inconsistent  with  his 
testimony  upon  the  trial.  Freel  v.  Market  Street  Cable  E.  Co.  97  Cal. 
40,  31  Pac.  730. 

^Pringle  v.  Miller,  111  Mich.  663,  70  N.  W.  345;  Kelly  v.  Cohoes  Knitting 
Co.  8  App.  Div.  156,  40  N.  Y.  Supp.  477;  Heddles  v.  Chicago  &  N.  W. 
R.  Co.  77  Wis.  228,  46  N.  W.  115;  Allen  v.  Conn,  —  Tex.  Civ.  App.  — , 
37  S.  W.  192;  Gregg  Twp.  v.  Jamison,  55  Pa.  468.  And  a  witness 
who  testifies  that  he  did  not  make  a  given  statement  may  be  impeached 
by  showing  that  he  has  made  such  statement,  although  he  first  testi- 
fies that  he  has  no  recollection  of  making  such  statement.  Moeller 
V.  Karhoff,  98  Iowa,  726,  68  N.  W.  446.  And  also  that  where  the 
statement  is  not  distinctly  admitted,  proof  may  be  given,  see  Florida 
and  New  Mexico  statutes.  And  that  where  a  witness  on  cross-exam- 
ination as  to  inconsistent  statements  says  he  does  not  recollect  having 
made  tlie  statements,  he  may  be  impeached  by  proof  thereof  the  same 
as  if  he  denied  the  statements,  see  Indiana  statutes. 

5  Swift  &  Co.  V.  Madden,  165  111.  41,  45  N.  E.  979  (signed  statement)  ;  At- 
chison, T.  &  S.  F.  E.  Co.  V.  Feehan,  149  111.  202,  36  N.  E.  1036,  affirm- 
ing 47  111.  App.  66  (former  testimony)  ;  Winter  v.  Judkins,  106  Ala. 
259,  17  So.  627   (mortgage). 

c  Vierling  v.  Iroquois  Furnace  Co.  68  111.  App.  643,  affinned  in  170  111. 
189,  48  N.  E.  1069  (witness  cannot  be  impeached  as  to  testimony  that 
he  told  an  agent  that  iron  sold  by  plaintiff  was  giving  universal  satis- 
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faction  elsewhere,  by  showing  that  the  iron  did  not  give  such  satis- 
faction) ;  Chicago  City  R.  Co.  v.  Allen,  169  111.  287,  48  N.  E.  414 
(witness  accounting  for  his  presence  at  a  particular  point  by  state- 
ment that  he  had  gone  there  to  vote  at  primary  cannot  be  contradicted 
by  showing  that  his  residence  was  not  in  the  same  polling  precinct  as 
the  point  in  question,  where  he  does  not  testify  that  he  lived  in  the 
precinct  in  which  primary  held)  ;  Patterson  v.  Wilson,  101  N.  C.  594, 
8  S.  E.  341  (witness  testifying  to  declaration  as  to  boundary  by  tes- 
tator when  they  were  together  at  the  point  in  question  when  a  fence 
was  burned  cannot  be  impeached  by  proof  that  on  the  night  of  that 
day  testator  asked  how  much  fence  was  burned).  See  also  Moore 
V.  Powers  Bros.  16  Tex.  Civ.  App.  430,  41  S.  W.  707.  But  see  Han- 
cock V.  Kelly,  81  Ala.  368,  2  So.  281  (fact  of  execution  of  conveyance, 
where  witness  denies  signing  a  conveyance)  ;  East  Tennessee,  V.  &  G. 
K.  Co.  V.  Daniel,  91  Ga.  768,  18  S.  E.  22  (proof  that  witness  made  no 
purchase  at  a  designated  store,  which  he  gives  as  the  reason  for  his 
presence  at  the  place  of  the  accident)  ;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Kiz- 
ziah,  4  Tex.  Civ.  App.  356,  22  S.  W.  130,  26  S.  W.  242  (witness  for 
railroad  company  sued  for  injuries  due  to  failure  to  furnish  eopy  of 
rules  and  regulations,  who  testifies  that  injured  employee  never  de- 
manded copy  thereof,  may  be  impeached  by  testimony  of  another  wit- 
ness showing  that  he  had  demanded  a  copy)  ;  and  in  Townsend  v. 
Felthousen,  156  N.  Y.  618,  51  N.  E.  279,  it  is  held  that  defendant  in 
an  action  for  damages  for  fraudulent  representations  ^inducing  a  pur- 
chase of  corporate  stock,  who  went  into  the  subject  of  the  organiza- 
tion of  the  corporation,  and  testifies  on  cross-examination  that  he  in- 
formed the  subscribers  at  what  figure  the  patent  account  was  taken 
over  as  a  part  of  the  assets  of  the  corporation,  may  be  impeached  by 
testimony  of  the  stockholder  on  that  subject. 

Similar  facts:  Defendant  in  an  action  for  eggs  sold  cannot  be  impeached 
by  evidence  that  his  claims  for  deductions  for  unsalable  eggs  bought  of 
other  people  were  very  heavy.  Davey  v.  Lohrmann,  1  Misc.  317,  20  N. 
Y.  Supp.  675.  And  in  an  action  against  a  railroad  company  for  per- 
sonal injuries,  evidence  merely  that  the  plaintiff  has  made  claims 
against  other  railroad  companies  is  inadmissible  to  affect  his  cred- 
ibility, without  proof  that  such  claims  were  dishonest.  Hansee  v. 
Brooklyn  Elev.  R.  Co.  66  Hun,  384,  21  N.  Y.  Supp.  230.  And  so  also 
proof  that  plaintiff  is  an  habitual  litigant  is  not  competent  to  im- 
peach her  as  a  witness.  Palmeri  v.  Manhattan  R.  Co.  60  Hun,  579,  14 
N.  Y.  Supp.  468.  But  evidence  of  similar  representations  to  others 
at  about  the  same  time  is  admissible  in  an  action  to  recover  property 
purchased  by  defendant's  assignor  by  means  of  false  and  fraudulent 
representations  as  to  solvency,  for  the  purpose  of  impeaching  such 
assignor  who  on  cross-examination  denies  that  he  made  such  similar 
representations.     Ankersmit  v.  Tuch,  114  N.  Y.  5],  20  N.  E.  819. 

7  Sweeney  v.  Kansas  City  Cable  R.  Co.  150  Mo.  385,  51  S.  W.  682;  Mc- 
Fadin  v.  Catron,  120  Mo.  252,  25  S.  W.  506;   Royal  v.  Chandler,  31 
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Me.  118,  ]6  Atl.  410;  Rucker  v.  Beaty,  3  Ind.  70;  Holmes  v.  Ander- 
son, 18  Barb.  420;  Lane  v.  Bryant,  9  Gfay,  245,  59  Am.  Dec.  282; 
City  Bank  v.  Young,  43  N.  H.  457;  Sloan  v.  Edwards,  61  Md.  89. 
A  witness  who  does  not  express  an  opinion  as  to  tlie  sanity  of  a  pei- 
son,  but  merely  testifies  to  facts  which  are  offered  in  evidence  to  show 
insanity,  cannot  be  impeached  by  proof  that  during  the  time  of  the 
alleged  incapacity  he  olfered  to  submit  a  dispute  with  another  to  the 
person  claimed  to  have  been  of  unsound  mind.  Hubbell  v.  Bissell,  2 
Allen,  396  (tending  to  show  his  opinion  of  bis  sanity). 
But  see  Cochran  v.  Amsden,  104  Ind.  282,  3  N.  E.  934  (opinion  out  of 
court  different  from  that  expressed  on  the  witness  stand)  ;  Re  Mc- 
Carthy, 65  Hun,  624,  20  N.  Y.  Supp.  581  (opinion  of  physician  as  to 
competency  of  testator  may  be  contradicted  by  showing  that  he  has 
previously  stated  that  deceased  was,  in  his  opinion,  not  competent  to 
make  a  will);  Sanderson  v.  Nashua,  44  N.  H.  492  {physician's  opin- 
ion as  to  health  of  plaintiff  may  be  contradicted  by  proof  of  prior 
inconsistent  opinion). 

And  in  Dudley  v.  Satterlee,  8  Misc.  538,  28  N.  Y.  Supp.  741,  it  is  said  that 
a  party  has  the  right,  for  the  purpose  of  discrediting  a  witness,  to 
prove  statements  made  by  him  contradicting  his  testimony,  after 
the  requisite  examination  of  a  witness  in  regard  to  such  statements, 
whether  they  are  statements  of  fact  or  expressions  of  opinion.  Water- 
man v.  Chicago,  A.  &  W.  R.  Co.  82  Wis.  613,  52  N.  W.  247,  1136 
(present  opinion  of  physician  and  opinion  on  former  trial).  So,  a 
witness  who  has  testified  as  to  the  conduct,  business  habits,  and  con- 
versation of  testator  and  has  stated  that  in  his  opinion  the  testator 
was  a  person  of  sound  mind,  may  be  impeached  by  proof  of  the  prior 
opinion  expressed  by  him  that  such  testator  was  crazy.  Staser  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911,  22  N.  E.  990.  And  it  is  proper  to 
show  on  the  cross-examination  of  a  witness  who  testifies  as  to  the 
value  of  property,  that  he  had  at  some  prior  time  entertained  a  dif- 
ferent opinion  as  to  the  value  thereof.  San  Diego  Land  &  Town  Co. 
V.  Neale,  88  Cal.  50,  11  L.R.A.  604,  25  Pac.  977. 

«  Daniels  v.  Weeks,  90  Mich.  190,  51  N.  Y.  273;  Williams  v.  Eikenberry, 
25  Neb.  721,  41  N.  W.  770;  Young  v.  Johnson,  123  N.  Y.  226,  25  N. 
E.  363;  Allin  v.  Whittemore,  171  Mass.  259,  50  N.  E.  618;  Fitzgerald 
V.  Williams,  148  Mass.  462,  20  N.  E.  100;  Miller  v.  Baker,  160  Pa. 
172,  28  Atl.  648;  Whitney  v.  Butts,  91  Ga.  124,  16  S.  E.  649.  And 
a  witness  who  has  testified  for  plaintiff  in  an  action  for  personal 
injuries  caused  by  a  gully  in  a  street,  that  he  saw  it  before  and  after 
the  accident,  may  be  discredited  by  evidence  that  he  had  been  em- 
ployed by  defendant  town  to  repaii  any  defects  he  might  see  in  the 
street.  Spalding  v.  Merrimack,  07  N.  H.  382,  30  Atl.  253.  So,  the 
husband  of  one  suing  for  personal  injuries  caused  by  her  horse  stum- 
Wing  on  a  loose  stone  in  a  highway,  who  testifies  he  found  a  good 
many  loose  stones  in  the  highway  where  the  accident  occurred,  may  be 
contradicted  by  the  testimony  of  another  witness  that  she  was  at  the 
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place  of  the  accident  with  him  soon  after  it  occurred,  and  that  he 
made  no  reply  to  her  remark  that  there  were  no  stones  in  the  road. 
Judd  V.  Claremon,  66  N.  H.  418,  24  At).  427.  Bat  a  father  who  brings 
an  action  as  the  next  friend  of  his  son  for  assault  and  battery  upon 
the  latter  cannot,  upon  his  examination  as  a  witness  for  plaintiff,  be 
impeached  by  evidence  .that  before  the  trial  he  offered  to  settle  if  the 
defendant  would  pay  the  doctor's  bill  without  further  ceremony.  Neal 
V.  Thornton,  67  Vt.  221,  31  Atl.  296. 
9  Texas  Loan  &  T.  Co.  v.  Angel,  39  Tex.  Civ.  App.  166,  86  S.  W.  1056. 

3.  Written  statements. 

a.  In  general. — A  statement  signed  by  a  witness  is  admissible 
to  contradict  his  testimony,^  and,  if  admitted  by  the  witness  to 
have  been  made  by  him,  a  written  statement  is  admissible  even 
though  not  signed  or  sworn  to.'^  So  letters  contradictory  of  the 
testimony  of  the  writer  are  admissible.*  And  tax  returns  may 
be  admitted  to  contradict  the  officer  making  them.* 

1  Baumer  v.  French,  8  N.  D.  319,  79  N.  W.  340;   (Jooke  v.  Kansas  City, 

Ft.  S.  &  M.  E.  Co.  57  Mo.  App.  471;  Hughes  v.  Delaware  &  H.  Canal 
Co.  176  Pa.  254,  35  Atl.  190  (although  the  body  thereof  was  written 
by  another  person)  ;  Sullivan  v.  Jefferson  Ave.  R.  Co.  133  Mo.  1,  32 
L.R.A.  167,  34  S.  W.  566  (not  inadmissible  when  accuracy  denied, 
becau&e  procured  by  agent  of  party  offering  it  without  notice  to  the 
other  party)  :  Kaufman  v.  Schoeffel,  46  Hun,  574. 

2  Cross  V.  McKinley,  81  Tex.  332,  16  S.  W.  1023.    See  also  Schnitzer  v.  Gor- 

don, 28  App.  Div.  341,  51  N.  Y.  Supp.  152  (note)  ;  Whitney  v.  Butts. 
91  Ga.  124,  16  S.  E.  649  (judgment). 

In  Dawson  v.  Pittsburgh,  159  Pa.  317,  28  Atl.  171,  a  report  of  viewers  as  to 
damages  to  abutting  property  by  the  change  of  grade  of  the  street 
was  held  admissible  to  contradict  one  of  such  viewers  whose  testimony 
as  a  witness  differed  from  the  estimate  given  in  such  report.  And  in 
Munkwitz  v.  Chicago,  M.  &  St.  P.  E.  Co.  64  Wis.  403,  25  N.  W.  438, 
it  is  held  that  a,  witness  may  on  cross-examination  be  asked  as  to  the 
amount  of  an  award  made  by  commissioners,  of  whom  he  was  one, 
for  the  purpose  of  affecting  the  weight  of  his  testimony,  where  he  has 
given  an  opinion  adverse  to  such  award. 

But  the  record  of  a  board  of  selectmen  showing  their  deliberations  in  agree- 
ing on  the  question  of  the  amount  of  damages  to  land  by  the  laying 
out  of  a  street  is  lield  inadmissible  in  Phillips  v.  Marblehead,  148 
Mass.  326,  19  N.  E.  547,  for  the  purpose  of  contradicting  a  witness 
who  testifies  as  to  such  damage  and  who  was  a  member  of  such  board, 
as  in  such  bodies  there  must  ordinarily  be  compromises  of  individual 
opinion  in  coming  to   an   agreement. 
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» Western  Mfrs/  Mut.  Ins.  Co.  v.  Boughtori,  1.30  111.  317,  26  N.  K.  r,<)l, 
affirming  .37  111.  App.  183;  Dick  v.  Marble,  15.5  111.  137,  39  N.  K. 
002;  Anthony  v.  Jones,  39  Kan.  529,  18  Pac.  519;  Sharp  v.  Hall.  86 
Ala.  110,  5  So.  497;  Barrett  v.  Dodge,  16  R.  I.  740,  19  Atl.  530; 
Foster  v.  Worthing,  146  Mass.  607,  16  N.  E.  572  (where  the  tendency 
tJiereof  aa  a  whole  is  to  contradict  his  testimony,  although  there  may 
be  no  contradiction  in  express  terms).  But  a  letter  containing  nothing 
in  conflict  with  his  testimony  or  deposition  is  inadmissible.  Plinsnix 
Ins.  Co.  V.  Gray,  107  Ga.  110,  32  S.  K.  948;  Cronkrite  v.  Trexlcr,  187 
Pa.  100,  41  Atl.  22. 

■4  Newburyport  Water  Co.  v.  Newburyport,  168  Mass.  541,  47  N.   E.  533. 
But  it  is  held  in  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App. 
624,  39  N.  E.  534,  that  a  tax  list  duly  signed  and  sworn  to  is  inad- 
missible to  contradict  the  testimony   of  the   owner  of   the   property 
as  to  its  value,  in  an  action  upon  an  insuiance  policy. 

b.  Depositions  or  affidavits. — Depositions  or  affidavits  of  wit- 
nesses are  admissible  to  impeach  them  by  inconsistent  statements 
therein.* 

iNew  York,  P.  &  N.  R.  Co.  v.  Kellam,  83  Va.  851,  3  S.  E.  703  (depo- 
sition) ;  Southern  Kansas  R.  Co.  v.  Painter,  53  Kan.  414,  36  Pac.  731 
(deposition,  although  not  flled  with  the  claim  and  not  admissible  aa 
a  deposition,  may  be  read  in  evidence  to  contradict)  ;  Zebley  v.  Storey, 
117  Pa.  478,  12  Atl.  509  (deposition);  Fein  v.  Covenant  Mut.  Ben. 
Asso.  60  111.  App.  274  (alidavit)  ;  and  that  the  admission  of  the  entire 
affidavit  for  the  purpose  of  showing  inconsistent  statements  of  the 
witness  is  not  objectionable  if  expressly  limited  to  that  purpose,  see 
Hine  v.  Cushing,  53  Hun,  519,  6  N.  Y.  Supp.  850.  But  where  three 
trials  of  the  same  ease  have  been  had,  in  each  of  which  the  same 
deposition  of  the  same  witnes-s  has  been  given  in  evidence,  in  the  tak- 
ing of  which  he  was  cross-examined,  and  on  those  trials  no  referenda 
was  made  to  a  former  deposition  of  his  in  another  suit,  and  no  at- 
tempt made  to  call  his  attention  to  it,  and  by  his  death  subsequently 
he  is  placed  beyond  the  power  of  explanation,  then  on  the  fourth  trial 
of  the  case  contradictory  declarations  of  his  in  such  former  deposition 
cannot  be  used  to  impeach  his  testimony.  Ayers  v.  Watson,  132  U.  S. 
394,  33  L.  ed.  378,  10  Sup.  Ct.  Rep.  116.  And  where  one  introducing 
interrogatories  omits  certain  answers  which  are  inadmissible  in  his  be- 
half because  they  purport  to  state  the  contents  of  a  written  instni- 
ment  which  is  in  evidence,  the  other  party  cannot  introduce  such  an- 
swers merely  to  discredit  the  witness  by  showing  that  these  answers 
are  contrary  to  the  facts  proved  by  the  writing  itself.  Maynard  v. 
Cleveland,  76  Ga.  52.  And  an  affidavit  made  by  an  agent  of  defendant 
railroad  company,  alleging  that  he  did  not  know  the  origin  of  the 
fire  by  which  plaintiff's  cotton  sued  for  was  destroyed,  but  that  he 
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supposed  it  was  set  on  fire  by  a  passing  engine  of  defendant,  is  in- 
admissible to  impeach  him  as  a  witness,  where  he  testifies  on  the  trial 
that  he  did  not  know  the  origin  of  the  fire.  Houston  &  T.  C.  R.  Co. 
V.  Bath,  17  Tex.  Civ.  App.  697,  44  S.  W.  595. 
And  a  pauper  affidavit  to  appeal  a.  case,  and  a  bond  of  security  given  thir- 
ty days  later  to  dissolve  a  garnishment  in  the  same  case,  are  not 
admissible  as  affecting  the  credibility  of  appellant  as  a  witness  in 
his  own  behalf,  as  such  evidence  is  not  proof  of  contradictory  state- 
ments previously  made  by  him  as  to  matters  relevant  to  his  testimony 
and  to  the  case.    Harrison  v.  Langston,  100  Ga.  394,  28  S.  E.  162. 

c.  Pleadings. — And   a  witness  may  be  contradicted  by  bis 
pleadings,  whetber  in  tbe  same  or  another  proceeding.^ 

3  Barrett  v.  Feathcrstone,  89  Tex.  567,  36  S.  W.  245  (original  answer,  al- 
though s?iperseded  by  amended  answer)  ;  Re  O'Connor,  118  Cal. 
69,  50  Pac.  4  (original  answer,  although  superseded  by  amended  an- 
swer) ;  Smith  v.  Traders  Nat.  Bank,  74  Tex.  457,  12  S.  W.  113  (an- 
swer in  another  proceeding)  ;  Floyd  v.  Thomas,  108  N.  C.  93,  12  S.  E. 
740    (answer  in  another  action). 

d.  Former  testimony. — Former  testimony  of  a  witness  is  ad- 
missible to  impeach  bim  as  to  contradictory  statements.'' 

1  Kerr  v.  Hodge.  39  Til.  App.  540;  Consolidated  lee  Mach.  Co.  v.  Keifcr, 
134  111.  481,  10  L.R.A.  690,  25  N.  E.  799;  Tobin  v.  Jones,  143  Mass. 
448,  9  N.  E.  804;  Georgia  E.  &  Bkg.  Co.  v.  Lybrend,  99  Ga.  421,  27 
S.  E.  794  (admission  in  testimony  of  falsity  of  affidavit  made).  And 
proof  of  the  claim  and  evidence  introduced  by  plaintiff  on  a  former 
trial,  contradictory  of  Iter  present  testimony,  is  admissible  to  dis- 
credit her.  Bridgman  v.  Corey,  62  Vt.  ],  20  Atl.  273.  But  it  is  not 
admissible  for  that  purpose  unless  it  relates  to  some  matter  material 
to  the  issue  on  trial.  Steinhardt  v.  Bell,  80  Ala.  208.  And  evidence 
is  inadmissible  to  discredit  a  witness,  that  on  a  former  trial,  after 
he  had  testified  to  being  present  on  a  specified  occasion,  other  witnesses 
testified  that  he  was  not  present.  Curren  v.  Ampersce,  96  Mich.  553, 
56  N.  W.  S7.  How  proved:  By  member  of  coroner's  Jury  as  to  testi- 
mony thereat.  Maxwell  v.  Wilmington  City  R.  Co.  1  ilarv.  (Del.) 
199,  40  Atl.  945.  By  stenographer  who  took  the  testimony :  Pennsyl- 
vania Co.  V.  Trainer,  12  Ohio  C.  C.  66,  5  Ohio  C.  D.  519  (although 
at  the  time  he  testifies  he  has  no  independent  recollection  thereof,  but 
remembers  and  testifies  that  at  the  time  his  notes  were  correctly  taken 
and  contained  all  the  witness's  evidence)  ;  Klepseh  v.  Donald,  8  Wash. 
102,  35  Pac.  621  (although  he  has  no  recollection  thereof  independent 
of  his  notes  which  he  testifies  lie  took  at  the  time).  Anglo-American 
Pkg.  &  Provision  Co.  v.  Baier,  31   111.  App.  653.     But  not  by  the  min- 
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utes  of  the  testimony.  Colin  v.  Heimliauoh,  80  Wis.  170,  50  N.  \V. 
0.38.  Nor  by  the  transcript  of  the  reporter's  notes.  Stayner  v.  -Toyee, 
120  Tnd.  09,  22  N.  E.  89;  Bedford  v.  Spokane  Street  E.  Co.  15  Wash. 
419,  40  Pac.  0.50  (certified  copy  of  transcript)  ;  but,  contra,  see  Hib- 
bard  v.  Zenor,  82  Iowa,  505,  49  N.  W.  03,  under  statute  providing  that 
a  dvily  certified  transcript  of  shorthand  notes  of  evidence  in  a  ease 
shall  be  admissible  in  any  case  in  which  material  and  competent  to 
the  issue,  with  the  same  force  and  effect  as  depositions.  But  a  wit- 
ness cannot  be  impeached  by  his  testimony  as  shown  by  the  state- 
ments of  facts  on  the  former  appeal  and  the  charge  of  the  court  on  a 
former  trial.  McCamant  v.  Roberts,  80  Tex.  310,  15  S.  W.  580,  1054. 
Nor  by  a  bill  of  exceptions  containing  his  testimony  at  a  former  trial. 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  7  L.R.A.  087,  23  N.  E.  973; 
Boyd  V.  Tirst  Nat.  Bank,  25  Iowa,  255 ;  but,  contra,  see  Baylor  v. 
Smithers,  1  T.  B;  Mon.  6.  Nor  is  a  case  made  on  a,  former  trial  ad- 
missible for  the  purpose  of  impeaching  a  witness  on  another  trial  by 
showing  what  he  swore  to  upon  the  previous  trial.  Neilson  v.  Colum- 
bian Ins.  Co.  1  Johns.  301.  But  an  abstract  in  a  suit  admitted  by  a 
witness  to  have  been  prepared  by  him  is  admissible  as  bearing  upon 
his  testimony  and  the  weight  to  be  given  it,  Avhere  the  recitals  therein 
are  in  conflict  with  his  testimony,  or  his  memory  as  to  the  matters 
i-eoited  appears  to  be  defective.  Rosenthal  v.  Bilgcr,  80  Iowa,  240,  53 
N.  W.  255. 

4.  Form  of  question  to  impeaching  witness. 

The  impeaching  witness  should  be  asked  the  same  questions 
propounded  to  the  principal  witness  in  respect  to  the  alleged 
statements  ;^  but  while  such  question  should  be  identical  it  need 
not  be  in  the  exact  words  of  the  question  asked  the  other  witness.^ 

iRiee  v.  Rice,  104  Mich.  371,  02  N.  W.  833.  And  in  Farmers  Mut.  F.  Ins. 
Co.  v.  Bair,  87  Pa.  124,  in  passing  on  the  propriety  of  Ic^iding  ques- 
tions to  an  impeaching  witness,  the  court  says  the  proper  and  only 
way  in  which  he  could  have  been  examined  was  by  putting  the  ques- 
tion to  him  in  the  same  language  in  which  it  had  been  put  to  the 
principal  witness. 

S  Pence  v.  Waugh,  135  Ind.  143,  34  N.  E.  800;  Roller  v.  Kling,  150  Ind. 
159,  49  N.  E.  948  (and  so  framed  as  to  permit  of  a  negative  and 
affirmative  answer)  ;  Spohn  v.  Missouri  P.  R.  Co.  122  Mo.  1,  26  S.  W. 
663.  So,  in  Sloan  v.  New  York  C.  E.  Co.  45  N.  Y.  125,  deciding  that 
a  question  asked  an  impeaching  witness,  although  not  the  one  pre- 
cisely put  to  the  principal  witness,  is  sufficient  as  to  form  where  it 
directs  the  attention  of  the  impeaching  witness  to  the  time  and  place 
and  subject,  and  the  answer  brought  out  is  substantially  a  contradic- 
tion of  the  statement  of  the  principal  witness,  it  is  said  that  the  usual 
and  most  accurate  mode  of  examining  the  contradicting  witness  is  to 
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ask  the  precise  (juestioii  put  to  the  principal  witness,  bat  that  the 
practice  upon  this  subject  must  be,  to  some  extent,  under  tlie  control 
and  discretion  of  the  court.  And  in  Gallinger  >■.  Lake  Shore  Traffic 
Co.  67  Wis.  529,  30  N.  VV.  790,  it  is  said  that  a  ruling  that,  in  ex- 
amining an  impeaching  witness,  the  same  questions  must  be  put  that 
are  put  to  the  witness  sought  to  be  impeached,  if  erroneous,  is  imma- 
terial,  where  the  impeaching  witness  did  in  fact  testify  fully  as  to  all 
the  conflicting  statements  claimed  to  have  been  made. 

B.  Impeachment  by  Peoof  of  Hostility^  Bias,  oe  Interest 
IN  THE  Action. 

The  hostility/  bias/  or  interest  in  the  action'  of  a  witness 
may  be  shown  for  the  purpose  of  affecting  his  credibility. 

1  John  Morris  Co.  v.  Burgess,  44  111.  App.  27  ;  Consaul  v.  Sheldon,  35  Neb. 
247,  52  N.  W.  .1104;  Lamb  v.  Lamb,  146  N.  Y.  317,  41  N.  E.  26; 
Morgan  v.  Wood,  24  Misc.  7.'i9,  53  N.  Y.  Supp.  791 ;  Gulf,  0.  &  S.  F. 
R.  Co.  1.  Coon,  69  Tex.  730,  7  S.  W.  492;  Battishill  v.  Humphreys,  64 
Mich.  514,  38  N.  w.  581 ;  McQuiggan  v.  Ladd,  79  Vt.  90,  14  L.R.A. 
(N.S.)  689,  64  Atl.  503;  Evidence  of  declarations  made  by  a  witness 
for  plaintiff  out  of  court  after  he  has  testified  in  the  case  is  admissi- 
ble to  show  his  hostility  to  defendant.  Haas  v.  Brown,  21  Misc.  434, 
47  N.  Y.  Supp.  606.  And  evidence  that  a  witness  has  had  an  alter- 
cation with  a  brother  of  the  opposite  party  is  held  admissible  to 
<how  the  animus  of  such  witness  in  Gallagher  v.  Kingston  Water  Co. 
'a  App.  Div.  82,  49  N.  Y.  Supp.  250.  But  that  it  is  not  error  to  ex- 
clude evidence  as  to  the  cause  of  the  trouble,  see  Bertoli  v.  Smith,  69 
Vt.  425,  38  Atl.  76.  That  a  witness  may  be  shown  to  have  been  di.s 
charged  from  the  service  of  the  opposite  party,  for  the  purpose  of 
affecting  his  credibility,  see  Louisville  &.  N.  R.  Co.  <!.  Berry,  96  Ky. 
604,  29  S.  W.  449.  But  such  evidence  is  inadmissible  in  the  absence 
of  any  testimony  showing  how  recent  or  remote  in  point  of  time 
the  discharge  was,  as  it  is  too  remote  and  uncertain.  Missouri,  K. 
&  T.  R.  Co.  V.  St.  Clair,  21  Tex.  Civ.  App.  345,  51  S.  W.  666.  And  in 
Chielinsky  v.  Hoopes  &  T.  Co.  1  Marv.  (Del.)  273,  40  Atl.  1127,  it  is 
held  that  evidence  tending  to  show  the  feeling  of  a  discharged  em- 
ployee toward  defendant,  as  a  witness  for  plaintiff  in  an  action  for 
personal  injuries,  is  immaterial  to  the  issue,  and  not  admissible  for 
the  purpose  of  affecting  the  credibility  of  such  witness.  Evidence 
of  hostility  between  »  witness  and  the  father  of  two  other  witnesses 
whose  characters  he  has  impeached  is  inadmissible.  Altanta  Consol. 
Street  R.  Co.  v.  Bagwell,  107  Ga.  157,  33  S.  E.  191.  And  a,  witness 
cannot  be  discredited  on  the  ground  of  ill-feeling  against  a  party  to 
an  action,  by  proof  merely  that  such  party  had  brought  an  action  for 
slander  against  him.  Wischstadt  v.  Wischstadt,  47  Minn.  358,  50  N. 
W.  225.     So,  statements  by  the  wife  of  defendant  in  a  su't  for  alien- 
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ating  the  affections  of  their  son  from  his  wife,  that  the  son's  wife 
may  have  got  him  cornered  somewhere,  but  it  will  never  do  her  any 
good,  are  incompetent  to  show  any  prejudice  or  feeling  to  affect  tlie 
mother's  testimony.  Rice  v.  Rice,  104  Mich.  371,  62  N.  W.  833.  And 
testimony  that  impeaching  witness  belonged  to  a.  village  faction  op- 
posed to  that  to  which  the  witness  impeached  belongs  is  too  vague  ami 
remote.    Holston  v.  Boyle,  46  Minn.  432,  49  N.  W.  203. 

« Preferred  Acci.  Ins.  Co.  v.  Gray,  123  Ala.  482,  26  So.  517;  Pyne  v. 
Broadway  &  S.  Ave.  R.  Co.  46  N.  Y.  S.  R.  662,  19  N.  Y.  Supp.  217; 
Tolbert  v.  Burke,  89  Mich.  132,  50  N.  W.  803 ;  Belmont  v.  Vinalhaven, 
82  Me.  524,  20  Atl.  89;  Wise  v.  Ackerman,  76  Md.  375,  25  Atl.  424 
(medical  witness  for  plaintiff  in  action  for  personal  injuries,  who 
denies  having  urged  as  a  reason  for  settling  another  case  the  fact 
that  he  was  instrumental  in  securing  a  large  verdict  in  former  trial 
of  present  case,  may  be  contradicted  by  proof  of  such  statement  for 
the  purpose  of  showing  his  attitude  in  the  matter  as  affecting  the 
weight  of  his  evidence)  ;  Tolbert  v.  Burke,  89  Mich.  132,  50  N.  W. 
803  (threat  to  make  a  house  a  dear  one  for  the  opposite  party)  ; 
Longworthy  v.  Green  Twp.  95  Mich.  93,  54  N.  W.  697.  Defendant 
in  an  action  for  personal  injuries  is  not  concluded  by  the  answers 
of  plaintiff's  witness  on  cross-examination  denying  a  conversation 
with  a  third  party  tending  to  show  his  willingness  to  sell  his  testi- 
mony, but  may  call  another  witness  to  show  his  animus.  Hope  v. 
West  Chicago  Street  R.  Co.  82  111.  App.  311.  And  a,  witness  for  plain- 
tiff who  states  on  cross-examination  that  he  has  no  recollection  of 
having  admitted  to  a  specified  person  that  the  defendant  received 
a  consideration  for  giving  an  agent  of  plaintiff  a  sworn  statement 
as  to  his  evidence  in  suit,  or  as  to  facts  connected  with  the  conspiracy, 
may  be  shown  by  such  person  to  have  made  such  statement,  for  the 
purpose  of  impeachment,  as  tending  to  show  that  his  testimony  is 
the  result  of  corruption.  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Tex. 
Civ.  App.  491,  31  S.  W.  843. 

3  Elliott  v.  Luengene,  20  Misc.  18,  44  N.  Y.  Supp.  775;  Jemigan  v. 
Flowers,  94  Ala.  508,  10  So.  437;  Goodman  v.  Myers,  11  Misc.  360, 
32  N.  Y.  Supp.  239  (that  witness  has  indemnified  the  party  for  whom 
he  testifies  is  admissible  to  show  his  interest)  ;  Waddingham  v. 
Hulett,  92  Mo.  528,  5  S.  W.  27  (deed  of  land  involved  admissible 
to  show  interest  of  apparently  disinterested  witness) ;  McKindley 
V.  Drew,  69  Vt.  210,  37  Atl.  285  (pecuniary  interest  of  life  insurance 
solicitor,  where  agent  is  witness  in  his  own  behalf)  ;  Michigan  Con- 
densed Milk  Co.  V.  Wilcox,  78  Mich.  431,  44  N.  W.  281  (on  cross- 
examination)  ;  Totten  v.  Burhans,  103  Mich.  6,  61  N.  W.  58  (on 
cross-examination).  See  also  statutory  provisions  in  Connecticut, 
Illinois,  Kansas,  Maine,  Michigan,  Mississippi,  Missouri,  Nebraska, 
Nevada,  New  Jersej',  Oklahoma,  Utah,  Vermont,  Washington,  Wis- 
consin; and  also  general  provisions  in  Indiana,  Iowa,  Nebraska,  Ne- 
vada, and  New  Mexico  that  facts  which  formerly  disqualified  or  ex- 
Abbott,  Civ.  .Jur.  T.— 17. 
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eluded  testimony'  may  still  be  shown  to  eiTect  credibility.  Under  Ala- 
bama statutes  the  interest  of  n  witness  in  a  criminal  ease,  goes  to 
his  credibility.  But  the  pecuniary  interest  of  the  witness  in  the  result 
of  the  litigation  as  affecting  his  credibility  cannot  be  shown  on  the 
trial  before  a  jury  by  evidence  that  he  is  a  surety  on  an  appeal  bond 
given  in  the  case  by  the  party  calling  him,  as  such  evidence  would 
necessarily  disclose  the  fact  that  such  party  was  unsucct>ssful  in  the 
lower  court.  Israel  v.  Baker,  170  Mass.  12,  48  N.  E.  C21.  And  a  wit- 
ness whose  credibility  is  attacked  on  the  ground  of  interest  as  a 
partner  in  a  suit  may  testify  that  he  sold  out  to  his  partner  who  has 
indemnified  him  as  to  past  liabilities  of  the  firm,  as  showing  that  he 
has  no  interest  in  the  result.  Tomson  v.  Heidenheimer,  16  Tex.  Civ, 
App.  114,  40  S.  W.  425. 

Many  of  the  above  statutes  likewise  cover  relationship,  either  in  express 
terms,  or  by  stating  that  facts  which  at  common  law  would  cause 
tlie  exclusion  of  a  witness  may  still  be  shown  to  affect  his  credi- 
bility. 

As  to  cross-examination  for  the  purpose  of  showing  hostility,  bias,  or 
interest,  see  ante,  chapter  viii.  §  16,  f. 

C.  Impeachment  by  proof  as  to  chaeactek  oe  eeputation 

AND  facts  affecting   THEM. 

1.  General  reputation  for  truth  and  veracity  or  moral  character. 

Whether  the  impeachment  of  a  v^itness  by  proof  as  to  general 
reputation  or  character  should  be  confined  to  reputation  for 
truth  and  veracity  ^  or  extended  to  include  general  character  * 
has  been  much  discussed,  and  the  decisions  widely  differ.  In 
some  states  at  least  the  inquiry  has  been  extended  by  statute 
to  truth,  honesty,  and  integrity,^  and  in  others  to  general  bad 
reputation  or  moral  character.* 

1  That  it  should  be  so  limited,  see  United  States  v,  Vansickle,  2  McLean, 
219,  Fed.  Cas.  No.  16,600;  Core  v.  Babcoek,  74  Conn.  425,  50  Atl. 
1016;  Frye  v.  Bank  of  Illinois,  11  111.  367;  Hansell  v.  Erickson,  28 
111.  257;  Dimick  v.  Downs,  82  111.  570;  Fletcher  v.  State,  49  Ind. 
124,  19  Am.  Rep.  673;  Farley  v.  State,  57  Ind.  331;  Taylor  v.  Clenden- 
ing,  4  Kan.  524;  Phillips  v.  Kingfleld,  19  Mc.  375,  36  Am.  Dec 
760;  Ilolbrook  v.  Dow,  12  Gray,  357;  People  v.  Abbott,  97  Mich. 
484,  37  Am.  St.  Hep.  360,  56  N.  W.  862;  Rudsdill  v.  Slingerland,  18 
Minn.  380,  Gil.  342;  Moreland  v.  Lawrence,  23  Minn.  84;  Warner  v. 
Lockerby,  31  Minn.  42],  18  N.  W.  145,  821;  Atwood  v.  Impaon,  20 
N.  J.  Eq.  151;  Perkins  v.  Moblcy,  4  Ohio  St.  668;  Sargent  v.  Wil- 
son, 59  N.  H.  390;  Boon  v.  Weathered,  23  Tex.  675;  Newman  v. 
Maekin,  13  Smedes  &  M.  383. 
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And  in  Jackson  ex  deni.  Boyd  v.  Lewis,  13  Jolins.  504,  and  Bakeman  v. 
liose,  H  Wpnd.  1]0,  in  deciding  that  evidence  of  character  of  witness 
as  public  prostitute  or  of  particular  immoral  acts  was  inadmissible 
for  the  purpose  of  impeachment,  the  courts  say  that  the  evidence 
should  be  confined  to  reputation  or  character  for  truth  and  vera- 
city. 

2  That  a  witness  may  be  impeached  by  independent  testimony   as  to  his 

general  moral  character,  see  Motes  v.  Bates,  80  Ala.  382;  Mclnerny 
V.  Irvin,  90  Ala.  275,  7  So.  841 ;  Birmingham  Union  R.  Co.  v.  Hale, 
90  Ala.  8,  24  Am.  St.  Rep.  748,  8  So.  142;  Heath  v.  Scott,  05  Cal. 
.")4S,  4  Pac.  5.57;  Hume  v.  Scott,  3  A.  K.  Marsh,  2G1,  overruling  in 
this  respect  Mohley  v.  Hamit,  1  A.  K.  Marsh.  591 ;  Thurman  v. 
Virgin,  18  B.  Mon.  785;  Tacket  v.  May,  3  Dana,  SO;  State  v.  Parker, 
7  La.  Ann.  83;  Blasland-Parcels-Jordan  Shoe  Co.  v.  Hicks,  70  Mo. 
App.  301;  Leverich  v.  Frank,  0  Or.  212. 
And  a  witness  may  be  impeached  by  evidence  that  his  reputation  for 
fair  dealing  is  not  good.  Kingman  &  Co.  v.  Shawley,  61  Mo.  App. 
54.  But  while  a  witness  may  be  asked  as  to  the  general  reputation 
or  character  of  a  witness  sought  to  be  impeached,  the  specific  con- 
stitutents  of  character  other  than  truth  and  veracity,  or  the  cause 
producing  character  cannot  be  inquired  into.  McCutchen  v.  Loggins. 
109  Ala.  457,  19  So.  810;  Birmingham  Union  R.  Co.  v.  Hale,  90  Ala. 
8,  8  So.  142.  See  infra,  §  6,  as  to  specific  acts  or  reputation  as  to 
particular  conduct. 

3  California,   Idaho,  Montana,   and  Utah. 

4  Georgia,   Oregon,   Indiana,   Indian   Territory,   Iowa,   Kentucky,   and   New 

Jlexico. 

2.  Foundation,  questioning  impeaching  witness. 

Before  the  impeaching  witness  can  be  asked  as  to  what  is  the 
reputation  of  the  witness  sought  to  be  impeached,  a  foundation 
must  be  laid  by  asking  him  as  to  his  knowledge  of  the  general 
reputation  of  such  witness.*  After  his  knowledge  is  shown  and 
he  has  stated  what  such  reputation  is,  he  may  be  asked  whether, 
from  his  knowledge  of  such  reputation,  he  would  believe  the 
witness  under  oath.^ 

iPoulk  V.  Eckert,  01  111.  318;  French  v.  Sale,  63  Miss.  386;  Carlson  v. 
Winterson,  10  Misc.  368,  31  N.  Y.  Supp.  430.  Evidence  that  an  im- 
peaching witness  has  had  business  dealings  with  the  other  witness 
for  many  years  is  not  a  sufficient  foundation  for  questions  touching 
the  other's  reputation  for  truth  and  veracity  and  as  to  whether  he 
is  entitled  to  belief  under  oath.  Healey  v.  Terry,  10  Daly,  117,  9 
N.  Y.  Supp.  519.  Nor  is  a  witness  qualified  where  his  information 
on  the  subject  is  derived  from  two  persons,  only  one  of  whom  resides 
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in  the  place  where  the  witness  sought  to  be  impeached  lives,  and  the 
other  living  in  another  place  and  having,  so  far  as  it  appears,  no 
knowledge    or    information    upon    the    subject.      Meyer    v.    Suburban 
Home  Co.  25  Misc.  686,  55  N.  Y.  Supp.  566.     And  impeaching  wit- 
nesses must  speak  from  general  reputation  and  not  from  their  private 
opinions  as  to  such  reputation.     Benesch  v.  Waggner,  12  Colo.  534, 
21  Pac.  706.     In  Wetherbee  v.  Norris,  103  Mass.  566,  it  is  said  to 
be  within  the  discretion  of  the  trial  judge  to  require  the  impeaching 
witness   to  be   first   asked   whether  he  knows  the  reputation   of  the 
other  witness  for  truth  and  veracity. 
Where  persons  called  to  impeacli  a  witness  have  been  familiar  with  his 
reputation  in  the  past,  recent  lack  of  opportunity  for  knowledge  of 
his   reputation  goes  rather  to  the  effect  of  their  testimony  than  to 
its  admissibility.     Wagoner  v.  Wagoner,  —  Md.  — ,  10  Atl.  221.     So, 
a  witness  may  testify  to  the  bad  reputation  for  truth  in  ttie  vicinity 
where  he  lived,  of  another  witness,  although  he  does  not  know  such 
reputation  for  the  last  two  years  preceding  the  trial.     Hope  v.  West 
Chicago   Street   R.   Co.    82    111.   App.    311.     Evidence   of    impeaching 
witnesses    whose    answers    show    that    they    understand    the   question 
in  a  general  sense,  and  that  tliey  relate  to  the  general  reputation  of 
the  witness  to  be  impeached,  is  not  rendered  incompetent  by  the  omis- 
sion of  the  word   "general"  from  the   question.     Coates  v.   Sulan,   46 
Kan.  341,  26  Pac.  720.    But  an  impeaching  witness  who  testifies  that 
he  is  not  acquainted  with  the  general  reputation  of  the  witness  sought 
to  be   impeached   should   not  be  allowed   to  testify  further  upon   the 
subject.    Overstreet  v.  Dunlay,  56  111.  App.  486.    And  a  witness  cannot 
testify   as  to   tlie  bad   reputation  of   another   witness   to   impeach  his 
credibility,  until  the  competency  of  the  former  has  been  established, 
where  the   issue   is  raised.     Carlson  v.   Winterson,  10  Misc.   388,  31 
N.  Y.  Supp.  430.     A  witness  not  professing  to  know  the  general  repu- 
tation of  a  witness  sought  to  be  impeached,  except  in  connection  with 
"some  alleged  frauds,''  is  not  acquainted  with  the  general  character 
of  such  witness  so  as  to  make  him  competent  as  an  impeaching  wit- 
ness.    Sorrelle  v.  Craig,  9  Ala.  534.     But  an  impeaching  witness  who 
has  known  the  witness  sought  to  be  impeached  for  twenty  years,  at 
one  time   lived  within   4  miles  of  him   and  has  dealt   with   him,   is 
competent  to  testify  to   his  general   reputation   as   a  man   of  truth, 
although  he  lias  no  knowledge  of  his  general  character  for  truth  ex- 
cept by  report.     TCimmel  v.  Kimmel,  3  Serg.  &  E.  337,  8  Am.  Dec. 
655. 

In  Georgia  the  statutes  provide  that  the  opinion  of  one  witness  is  Inad- 
missible as  to  character. 

-\n  impeaching  witness  to  be  competent  is  generally  required  to  come 
from  the  place  of  residence,  or  former  residence,  of  the  witness  sought 
to  be  impeached,  on  the  theory  that  to  know  the  general  reputation 
of  a  person  one  must  live  in  the  same  community;  and  so  it  is  held 
that  a  stranger  who  goes  to  the  community  in  which  such  witness 
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lives  for  the  purpose  of  ascertaining  his  character  or  reputation,  and 
giving  evidence  in  the  cause,  is  not  competent  to  testify  as  to  what 
he  ascertains  as  to  his  character  or  reputation,  for  the  purpose  of  im- 
peachment. Douglass  V.  Tousey,  2  Wend.  354,  20  Am.  Dec.  616; 
Keid  V.  Eeid,  17  N.  J.  Eq.  101.  So,  the  evidence  of  a  person  at  a 
place  where  the  witness  sought  to  be  impeached  visited  for  only  a 
few  months,  as  to  his  general  reputation,  is  inadmissible  for  the 
purpose  of  impeachment.  Waddingham  v.  Hulett,  92  Mo.  528,  5 
S.  W.  27.  But  one  who  resides  in  the  same  place  as  that  in  which 
the  witness  sought  to  be  impeached  formerly  resided,  and  for  five 
years  in  the  neighborhood  in  the  place  in  which  the  latter  subsequently 
lived  twelve  years  before  the  taking  of  his  deposition  in  the  case, 
is  competent  as  an  impeaching  witness. 

2  Wise  V.  Walcefield,  118  Cal.  307,  50  Pae.  .310;  Hillis  v.  Wylie,  2G  Ohio  St. 
574;  Eason  v.  Chapman,  21  111.  33;  Mobley  v.  Hamit,  1  A.  K.  Marsh. 
590;  Stevens  v.  Irwin,  12  Cal.  306;  Snow  v.  Grace,  29  Ark.  136. 
And  see  also  criminal  cases  of  State  v.  Johnson,  40  Kan.  266,  19  Pac. 
749;  State  v.  Christian,  44  La.  Ann.  950,  11  So.  589;  Hudspeth  v. 
State,  50  Ark.  534,  9  S.  W.  1.  And  tluit  the  impeaching  witness  Jiiay 
be  asked  whether  he  would  believe  the  other  witness  under  oath  in 
a  matter  in  which  he  was  interested,  see  Knight  v.  House,  29  Md. 
194,  96  Am.  Dec.  515;  but  in  Massey  v.  Farmers'  Nat.  Bank,  104 
111.  327,  it  was  held  that  the  impeaching  witness  could  not  be  asked 
if  he  would  believe  the  other  witness  under  oath  in  a  case  where 
he  was  personally  interested.  And  sustaining  witness  may  be  like- 
wise asked  if  they  would  believe  the  witness  they  sustain  under  oath. 
National  Bank  v.  Scriven,  63  Hun,  375,  18  N.  Y.  Supp.  277:  Adams 
V.  Greenwich  Ins.  Co.  70  N.  Y.  166.  See  also  the  provision  of  the 
Georgia  statutes  permitting  the  asking  of  this  question.  In  Laclede 
Bank  v.  Keeler,  109  111.  385,  it  is  said  that  to  successfully  impeach 
a  witness  it  is  not  necessary  to  ask  the  impeaching  witness  who  testi- 
fies to  his  knowledge  of  the  general  reputation  of  the  other  witness 
and  that  it  is  bad,  whether  he  would  believe  him  under  oath,  although 
this  question  is  permitted  by  the  rule  adopted  in  Illinois. 

But  see,  contra,  Benesch  v.  Waggner,  12  Colo.  534,  21  Pac.  706,  and  crim- 
inal case  'of  State  v.  Miles,  15  Wash.  534,  46  Pac.  1047.  And  in 
Phillins  V.  Kingfield,  19  Me.  375,  36  Am.  Dec.  760,  it  is  said,  in  dis- 
cussing proper  examination  of  the  impeaching  witness,  that  he  cannot 
be  asked  whether  he  would  believe  the  other  witness  under  oath.  So, 
the  court  in  Willard  v.  Goodenough,  30  Vt.  393,  in  deciding  that  on 
•-he  cross-examination  of  an  impeaching  witness  he  cannot  be  asked 
if  he  would  believe  the  other  witness  under  oath,  says  that  the  same 
rule  is  applicable  as  in  direct  examination,  which  in  that  state  docs 
not  permit  such  question. 

A  witness  who  has  not  been  asked  the  preliminary  questions  as  to  his 
knowledge  of  the  general  reputation  of  the  witness  sought  to  be  im- 
peached, and  what  such  reputation   is,  cannot  be  asked  whether  he 
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would  l)elieve  such  witness  under  oatli.  Bogle  v.  Kreitzer,  46  Pa, 
465.  See  also  Carlson  v.  Winterson,  10  Misc.  388,  31  N.  Y.  Supp. 
430.  And  so,  in  Healey  v.  Terry,  10  Daly,  117,  9  N.  Y.  Supp.  519, 
it  is  held  that  excluding  questions  touching  reputation  for  truth  and 
veracity  and  as  to  whether  one  is  entitled  to  belief  under  oath,  is 
discretionar}'  M'here  the  preliminary  question  whether  the  impeaching 
witness  knows  the  general  reputation  of  the  other,  has  not  been 
asked. 
As  to  cross-examination  of  impeaching  witness,  see  ante,  chapter,  viii.  §  16,  e. 

3.  Place  and  time  of  reputation. 

As  a  general  rule,  the  testimony  should  be  confined  to  the  rep- 
utation of  the  witness  sought  to  be  impeached  in  the  community 
where  he  lives/  but  is  permitted  as  to  his  former  residence  if 
not  too  remote  in  point  of  time  and  under  special  circumstances.^ 
As  it  is  the  credibility  of  the  M'itness  at  the  time  of  the  trial  that 
is  to  be  impeached  the  evidence  should  not  be  too  remote.' 

1  Sun  Fire  Office  v.  Ayerst,  37  Xeb.  184,  5.5  N.  W.  635.  To  impeach  a 
witness  on  the  giound  that  his  general  reputation  is  bad,  it  must 
be  shown  that  such  bad  reputation  is  general  in  the  community. 
Winter  v.  -Central  Iowa  R.  Co.  80  Iowa,  443,  45  N.  W.  737.  And  it 
is  not  limited  to  the  immediate  neighborhood,  but  will  embrace  his 
reputation  in  the  community.  Hope  v.  West  Chicago  Street  R.  Co. 
82  111.  App.  311.  So,  the  testimony  of  an  impeaching  witness  who 
lives  in  the  same  city,  but  not  in  the  same  ward  as  the  other  witness, 
who  testifies  that  he  has  lived  in  such  city  twenty  years  and  has 
known  such  other  witness  about  four  j'ears,  is  improperly  excluded 
on  the  ground  that  he  does  not  reside  in  the  immediate  neighborhood 
of  such  other  Avitness.  Wallis  i.  Wliite,  58  Wis.  26,  15  S.  W.  707. 
And  his  general  character  for  integrity  and  fair  dealing  in  commercial 
transactions  cannot  be  impeached  by  evidence  of  particular  state- 
ments and  criticisms  made  by  persons  living  remote  from  his  home 
and  place  of  business,  as  to  his  failure  and  inability  to  meet  his 
pecuniary  obligations.  Bird  v.  Halsy,  87  Fed.  671.  And  evidence 
of  11  person  at  a  place  where  the  witness  sought  to  be  impeached 
visited  for  only  a  few  months,  as  to  his  general  reputation,  is  inad- 
missible for  the  purpose  of  impeachment.  Waddingham  v.  Hulett, 
92  Mo.  528.  5  S.  W.  27.  A  question  to  an  impeaching  witness  as  to 
what  the  reputation  of  the  other  witness  was  at  the  time  of  the  execu- 
tion of  the  deposition  in  a  place  different  from  that  where  it  appears 
he  losided  at  the  time  of  the  taking  thereof,  and  in  which  the  dc- 
]iosition  was  so  taken,  is  prima  facie  irrelevant.  Aurora  v.  Cobb, 
21    Jnd.  492. 

SHoUiday  Bros.  \.  Cohen,  34  Ark.  707  (a  few  months  before);  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Richardson,  06  lud.  43    (few  montlis  before)  ; 
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Coates  V.  Siilau,  46  Kan.  341,  26  Pac.  720  (few  montlis  before)  ; 
Pape  V,  Wright,  116  Ind.  502,  19  X.  E.  459  (two  months  liefore)  ; 
Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  202  (two  years 
before)  ;  Brown  v.  Luehrs,  1  111.  App.  74  (three  or  four  years  bpf(,re)  ; 
Mynatt  v.  Hudson,  66  Tex.  66,  17  S.  W.  390  (four  years  before)  ;  Rath- 
bun  V.  Eoss,  46  Barb.  127  (five  years  before,  where  witness  of  mature 
age).  And  in  Stevens  v.  Rodger,  25  Hun,  54,  the  judgment  was 
reversed  because  the  trial  court  had  restricted  the  inquiry  to  a. 
period  five  years  previous  to  the  trial.  A  witness  who  has  lived  in 
one  locality  long  enough  to  make  a  reputation  may  be  impeached 
by  proof  thereof  at  that  place,  where  since  he  left  that  vicinity  he 
has  not  resided  in  any  one  locality  long  enough  to  establish  a,  reputa- 
tion that  could  be  generally  known.  Blackburn  v.  JIann,  85  111. 
222.  So,  evidence  of  the  general  bad  character  of  a  witness  for 
truth  and  veracity  during  eleven  years  at  his  former  place  of  residence 
is  admissible  for  the  purpose  of  impeachment,  where  for  seven  years 
since  that  time  he  has  been  roving  about  the  country.  Holmes  v. 
Stateler,  17  III.  453.  But  in  Louisville  &  N.  E.  Co.  v.  Alumbaugh, 
21  Ky.  L.  Rep.  134,  51  S.  W.  18,  where  no  such  special  circiun stances 
existed,  it  was  held  that  a  witness  cannot  be  impeached  by  evidence 
of  his  bad  character  at  a  place  from  which  he  removed  seven  years 
before  the  trial,  in  the  ab.sence  of  any  evidence  that  his  reputation 
is  bad  at  the  place  where  he  is  living  at  the  time  of  the  trial.  And 
in  Sun  Fire  Office  v.  Ayerst,  37  Neb.  184,  55  N.  W.  635,  evidence 
of  the  general  reputation  of  the  witness  for  truth  and  veracity  at 
his  former  residence,  which  had  ceased  two  and  one-half  years  before 
his  testimony  was  given,  is  said  not  to  be  available. 

^Not  too  remote,  see  Beatty  v.  Larzelere,  15  ilontg.  Co.  L.  Rep.  67 
(seven  months).  And  where  a  witness  might  be  considered  as  im- 
peached by  his  testimony,  the  evident  contradictions  by  himself  and 
the  circumstances  surrounding  the  transactions  with  which  he  is 
connected,  he  may  be  impeached  by  evidence  as  to  his  character  for 
truth  and  veracity  thirty  years  before,  where  during  the  interveniiiL; 
time  he  has  been  absent  in  a,  foreign  country  at  different  times  and 
is  not  shown  to  have  any  settled  place  of  abode.  Brown  \ .  Perez,  S!) 
Tex.  282,  34  S.  W.  725.     See  also  cases  cited  supra,  note  2. 

But  testimony  touching  the  credibility  of  a  witness  is  held  too  remote 
in  Miller  v.  Miller,  187  Pa.  574,  41  Atl.  277,  when  it  relates  to  ji 
period  about  four  years  before  the  trial.  And  the  court  in  Rucker 
v.  Beaty,  3  Ind.  70,  m  passing  on  the  propriety  of  and  holding  harm- 
less the  exclusion  of  evidence  of  the  general  bad  character  iif  the 
witness  five  years  before,  where  his  bad  character  at  the  time  of 
the  trial  had  been  proved  by  other  cA'idenee,  says  that  if  the  defend- 
ant had  not  been  able  to  establish  that  it  was  bad  at  tlie  time  of 
the  trial  he  had  no  right  to  go  back  five  years  for  the  sake  of  at- 
tacking it.     But  see  cases  supra,  note  2. 
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In  Buae  v.  Page,  32  Minn.  Ill,  19  N.  W.  736,  20  N.  W.  95,  it  is  said 
that  it  is  in  the  discretion  of  the  court  to  admit,  as  to  a  witness's 
reptitation  for  truth  and  veracity  four  years  before  the  trial,  the 
impeaching  testimony  of  a  witness  who  had  several  yeajs'  acquaint- 
ance with  him,  as  no  inflexible  rule  can  be  laid  down. 

4.  Conviction. 

A  witness  may  be  impeached  by  proof  of  his  conviction  of  a 
crime ;  ^  and  this  may  usually  be  shown,  otherwise  than  by  cross- 
examination  of  the  witness  himself,  only  by  the  record  thereof.* 

1  Just  what  may  be  shown  under  this  rule  has  been  much  discussed,  some 
cases  and  statutes  requiring  the  conviction  to  have  been  of  a  felony, 
or  of  a.  crime  involving  moral  turpitude,  while  other  decisions  and 
statutes  permit  the  proving  of   a,  conviction   of   any  crime  or  of   » 
misdemeanor,  for  the  purpose  of  impeachment. 
In  Quigley  v.  Turner,  150  Mass.  108,  22  N.  E.  586,  conviction  of  any  crime 
is  held  admissible,  although  not  of  such  nature  as  in  itself  to  affect 
the  witness's  credibility,  under  the  Massachusetts  statutes  providing 
that  a  conviction  of  a.  crime  may  be  shown  to  affect  the  credibility  of 
a.  witness.     So,  in  Koch  v.  State,  126  Wis.  470,  3  L.R.A.(N.S.)   1086, 
106  N.  W.  531,  5  A.  &  E.  Ann.  Cas.  389,  it  is  held  that  misdemeanors 
may  be   proved  to   affect  credibility.     Several   indictments   and  con- 
victions of  violating  excise  law  may  be  shown  even  on  plea  of  guilty. 
Morenus  v.  Crawford,  51  Hun,  89,  5  N.  Y.  Supp.  453.     Arrest  and 
conviction  for  violation  of  pension  laws.     Cole  v.  Lake  Shore  &  M. 
S.  E.  Co.  95  Mich.  77,  54  N.  W.  638.     Conviction  of  forgery  notwith- 
standing lapse  of  time  since  the  conviction.     Wollf  v.  Van  Housen, 
55  111.  App.  295.     In  Ohio,  in  civil  cases,  previous  conviction  of  an 
infamous  crime  is  relevant  to  impeach  the  credibility  of  a  witness, 
although  there  is  no  express  statutory  provision  concerning  it.    Balti- 
more &  0.  E.  Co.  V.  Eambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed. 
75.    A  conviction  of  larceny  is  a  conviction  of  a  crimen  falsi  and  ad- 
missible  as   tending  to   discredit  the   testimony   of   the   person   con- 
victed.    Georgia  R.  Co.  v.  Homer,  73  Ga.  251.     But  in  Card  v.  Foot, 
57  Conn.  427,  18  Atl.  713,  it  is  held  that  the  provision  of  the  general 
statutes  that  no  person  shall  be  disqualified  by  reason   of  his  con- 
viction of  "a  crime,"  but  such  conviction  may  be  shown  for  the  pur- 
pose  of  affecting   his   credit,   does   not   permit   a  conviction   of   any 
offense  to  be  proved  for  the  purpose  of  discrediting  him,  except  for 
such  offenses  as  at  common  law  would  disqualify  him  as  a  witness. 
A  judgment  of  conviction  from  which  an  appeal  has  been  taken,  followed 
by  a  n^lle  pros,  in  the  appellate  court,  cannot  be  proved  to  affect 
the  credit  of  the  witness.     Card  v.  Foot,  57  Conn.  427,  18  Atl.  713. 
Conviction  under  a  municipal  ordinance  is  not  within  the  meaning  of  a. 
statute  providing  that  conviction  of  a  criminal  offense  may  be  proved 
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to  affect  the  credibility  of  a  witness.  Koch  v.  State,  126  Wis.  470, 
3  L.K.A.(N.S.)  1086,  106  N.  W.  531,  5  A.  &  E.  Ann.  Cas.  389;  Arhart 
V.  Stark,  6  Misc.  579,  27  N.  Y.  Supp.  301. 
Statutes  or  code  provisions  in  some  states  at  least  cover  this  question. 
Conviction  of  a  crime  or  criminal  offense:  Massachusetts,  Michigan, 
Connecticut,  Kansas,  New  Jersey,  Oklahoma,  Oregon,  Washington, 
Wisconsin,  Mississippi.  Any  crime:  Colorado,  Illinois,  Minnesota, 
New  York  (Penal  Code).  Crime  or  misdemeanor:  Rhode  Island, 
New  York  (Code  Civ.  Proc).  Felony  or  misdemeanor:  New  Mexico. 
Felony:  California,  Delaware,  Idaho,  Indian  Territory,  Iowa,  Ar- 
kansas, Kentucky,  Montana,  Nebraska,  Nevada.  Crime  involving 
moral  turpitude:  Vermont.  Infamous  crime:  Alabama,  Maryland, 
New  Hampshire.    Any  offense:     Montana  (Penal  Code). 

In  the  late  Nebraska  case  of  Young  Men's  Christian  Asso.  v.  Kawlings, 
60  Neb.  377,  83  N.  W.  175,  it  is  held  that  the  provisions  of  the  stat- 
ute that  a  witness  may  be  interrogated  as  to  his  previous  conviction 
of  a  felony,  but  that  no  other  proof  is  competent  except  the  record 
thereof,  must  control  the  general  provision  that  facts  which  have 
heretofore  caused  the  exclusion  of  testimony  may  still  be  shown  for 
the  purpose  of  lessening  its  credibility,  so  that  evidence  of  a  judg- 
ment of  conviction  of  contempt  of  court  is  inadmissible  for  tlie  pur- 
pose of  impeachment. 

2  Baltimore  &  0.  R.  Co.  v.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59  Fed. 
75;  Pulliam  v.  Cantrell,  77  Ga.  563,  3  S.  E.  280;  Killian  v.  Georgia 
R.  &  Bkg.  Co.  97  Ga.  727,  25  S.  E.  384.  But  see  Gage  v.  Eddy,  107 
111.  102,  47  N.  E.  200,  that  oral  testimony  of  conviction  of  a  witness 
for  crime  is  admissible  for  the  purpose  of  affecting  his  credibility, 
under  the  Illinois  statutes. 

Statutes.  By  record,  or  examination  of  the  witness:  Arkansas,  Indian 
Territory,  Idaho,  Minnesota,  Nebraska,  New  Hampshire  (record). 
New  Jersey  (otherwise).  New  York,  Oregon,  Wisconsin.  Or  certificate 
as  to  record:  Maryland,  New  Mexico.  Like  any  fact  not  of  record, 
by  witness  cognizant  thereof,  or  other  competent  evidence:  Colorado, 
Illinois.  By  the  examination  of  "a  witness:"  Kentucky.  By  other 
evidence :      Mississippi. 

Combining  in  one  question  the  elements  of  arrest  and  conviction  of  a 
witness  for  the  purpose  of  affecting  his  credibility  is  not  error.  Koch 
v.  State,  126  Wis.  470,  3  L.R.A.(N.S.)  1086,  106  N.  W.  531,  5  A. 
&  E.  Ann.  Cas.  389. 

As  to  cross-examination  of  the  witness  as  to  conviction,  see  ante,  chapter 
vm.  §  16,  f. 

5.  Indictment,  etc. 

Evidence  merely  that  a  person  has  been  charged  with  and 
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tried  for  a  crime,  or  indicted,  without  proof  of  conviction,  is 
usually  inadmissible  for  the  pui'iaose  of  impeachment.^ 

IWillson  V.  Eveline,  35  A])p.  Div.  02.  54  N.  Y.  Supp.  514;  Killiam  v. 
Georgia  E.  &  VA<g.  Co.  97  Ga.  727,  25  S.  E.  3S4;  Pullen  >.  Pullen, 
43  N.  J.  Eq.  ]3C,  0  Atl.  8S7.  That  a,  witness  has  been  fined  for  dis- 
turbing the  peace  and  for  some  other  misdemeanor  is  inadmissible 
for  the  purpose  of  impeachment.  Gardner  v.  St.  Louis  &  S.  E.  R. 
Co.  135  Mo.  90.  36  S.  W.  214.  See  ante,  chapter  viii.  §  10,  f,  as  to 
cross-examination   of   the   witness   with   reference  thereto. 

A  certified  copy  of  the  record  adjudging  one  guilty  of  having  found  stolen 
property  is  inadmissible  to  impeach  the  person  so  charged,  as  no 
crime  is  charged  thereby.  Norton  v.  Perkins,  67  Vt.  203,  31  Atl. 
148.  And  to  contradict  a  witness  who  denies  that  he  pleaded  gtiilty 
of  a,  certain  offense  before  a  magistrate,  proof  that  he  did  plead 
guilty  of  some  offense  not  specified  is  erroneous.  Heeney  v.  Kil- 
bane,  50  Ohio  St.  499,  53  X.  E.  202. 

In  Texas  there  seems  to  have  been  much  confusion  in  the  decisions.  That 
witness  cannot  be  impeached  by  proof  that  he  is  charged  by  indictment 
with  misdemeanors,  see  Lewis  v.  Bell,  —  Tex.  Civ.  App.  — ,  40  S. 
W.  747.  But  in  Texas  &,  P.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App. 
491,  31  S.  \\'.  843,  it  is  held  that  the  answer  of  the  witness  to  a 
cross-interrogatory,  that  he  has  been  indicted  for  embezzlement  and 
is  confined  in  jail  awaiting  trial,  is  admissible  in  evidence  as  affecting 
his  credibility.  But  in  Texas  Brewing  Co.  v.  Dickey,  —  Tex.  Civ. 
App.  — ,  43  S.  \V.  577,  it  is  said  that  evidence  that  »  criminal  charge 
was  pending  against  a,  witness,  or  that  he  was  indicted  for  theft, 
the  indictment  having  been  dismissed  for  want  of  evidence  to  sustain 
the  charge,  if  admissible  at  all  for  the  purposes  of  impeachment,  can 
only  be  drawn  out  on  cross-examination. 

On  the  question  of  cross-examination  there  seems  also  to  have  been  much 
difference  of  opinion.  Freedman  v.  Bonner,  —  Tex.  Civ.  App.  — , 
40  S.  W.  47,  holds  that  u.  witness  cannot  be  asked  for  the  purpose  of 
impeachment,  with  reference  to  his  prosecution  for  forgery,  his  de- 
fense, etc.  And  in  Hill  v.  Dons,  —  Tex.  Civ.  App.  — ,  37  S.  W. 
638,  it  is  held  that  a  witness  cannot  be  Impeached  by  compelling  him 
to  answer  on  cross-examination  a,  question  as  to  his  having  been 
indicted  for  forgery.  Likewise  the  credibility  of  a  witness  cannot  be 
attacked  on  cross-examination  by  showing  that  he  had  been  acquitted 
of  the  charge  of  carrying  a  pistol,  because  he  did  not  know  it  was 
wrong  to  do  so.  Houston,  E.  &,  ^^■.  T.  R.  Co.  v.  Norris,  —  Tex.  Civ. 
App.  — ,  41  R.  W.  708.  And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson, 
S3  Tex.  628,  19  S.  W.  151,  a  similar  rule  was  laid  down  with  reference 
to  compelling  a  witness  to  answer  on  cross-examination  that  he  was 
a  deserter  from  the  United  States  Army.  But  in  Linz  v.  Skinner, 
11  Tex.  Civ.  App.  512,  32  S.  W.  915,  it  was  held  that  u.  witness  may 
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for  tlie  purpose  of  affecting  hi",  credibility  be  asked  on  eross-exfim- 
ination  if  he  had  not  been  indicted  for  embezzlement  or  perjury,  if 
such  indictments  are  not  too  remote. 
In  the  criminal  case  of  Lights  v.  State,  21  Tex.  App.  309,  17  S.  \V.  42>S, 
it  was  permitted  on  cross-examination  to  ask  a  witness  for  (let'endaiit 
whether  he  had  not  been  in  a  penitentiary  and  if  he  was  not  sent 
up  from  a  certain  place  and  count}'.  And  in  Woodson  \\  Stati'.  24  Tex. 
App.  102,  6  S.  W.  1S4,  holding  that  it  was  not  error  to  refuse  a 
question  to  the  state's  witness  as  to  whether  he  had  not  been  con- 
fined in  a  penitentiary  for  a  crime,  because  the  purpose  of  the  (jues- 
tion  was  not  disclosed,  the  court  says  that  if  it  had  been  shown  tliat 
the  defendant  expected  an  affirmative  answer  and  that  the  object 
in  dieting  such  answer  was  to  afl'ect  the  credibility  of  the  witness, 
we  would  hold  that  the  court  erred  materially  in  i-efusing  to  permit 
the  question  to  be  answered.  But  here  there  was  conviction  and 
sentence  and  not  merely  indictment  or  charge. 

In  the  criminal  case  of  Carroll  v.  State,  32  Tex.  Crini.  Eep.  431,  24  .S. 
W.  100,  it  is  held  that  a  witness  may  on  cross-examination  lie  inter- 
rogated as  to  whether  lie  is  not  then  under  indictment  for  theft, 
for  the  purpose  of  impeachment.  And  in  the  case  of  Jackson  \.  State, 
33  Tex.  C'rim.  Rep.  281,  26  S.  W.  194,  022.  it  is  held  that  a  defend- 
ant on  trial  for  robbery,  who  testifies  as  a  witness  in  his  own  be- 
half, may  be  impeached  by  compelling  him  to  answer  on  cross-exam- 
ination whether  he  has  been  previously  arrested  for  burglary,  robbety, 
and  theft. 

For  the  discussion  of  the  question  of  cross-examination  for  the  purpose 
of  testing  credibility,  see  ante,  chapter  viii.  §  lU,  f. 

6.  Specific  acts  or  offenses  or  line  of  conduct. 

AVhile  the  authorities  are  not  agreed  as  to  whether,  in  im- 
peaching a  witness,  his  general  reputation  for  truth  and  veracity 
only,  or  his  general  moral  character,  may  be  assailed,  it  is  in 
any  case  a  well-established  rule  that  no  particular  acts  of  im- 
morality or  crime  or  wrongdoing  can  be  shown. ^ 

1  Birmingham  Union  R.  Co.  v.  Hale.  00  Ala.  8,  24  Am.  St.  Rep.  748,  S 
So.  142;  Sharon  v.  Sharon,  79  Cal.  633,  22  Pae.  20,  131;  Crabtree 
V.  Kile,  21  111.  180;  Spencer  \.  Bobbins,  106  Ind.  580,  5  N.  E.  726; 
Thurman  \\  Virgin,  IS  B.  Mon.  785;  Phillips  v.  Kingfield,  19  Me. 
375,  36  Am.  Dec.  700;  Shaefer  v.  Missouri  P.  R.  Co.  98  Mo.  Aiip. 
445,  72  S.  W.  154;  Troup  >.  Sherwood,  3  Johns.  Ch.  558;  Jackson  ex 
dem.  Gibbs  v.  Osboni,  2  Wend.  555,  20  Am.  Dec.  649;  Conley  v. 
Meeker,  85  X.  Y.  01 S,  9  X.  Y.  Week.  Dig.  288;  Doolittle  a.  Gambee, 
88  Hun,  364,  34  X.  Y.  Supp.  SOI;  Wike  v.  Lightner,  11  Serg.  &  R. 
198;    Sweet   >.  Gilmorc,  52  S.   C    ."i:!0.   :!ll  S.  E.  395;   Hill  v.  Dons,  — 
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Tex.  Civ.  App.  — ,  37  S.  W.  033;  Houston  &  T.  C.  R.  Co.  v.  Bulger, 
35  Tex.  Civ.  App.  478,  80  S.  W.  557;  Boon  v.  Weathered,  23  Tex. 
675;  Rixey  v.  Bayse,  4  Leigh,  330;  Bringgold  v.  Bringgold,  40  Wash. 
121,  82  Pac.  179. 
Evidence  as  to  general  character  for  drunkenness  of  a,  vi^itness  is  not 
admissible  for  the  purpose  of  impeachment.  Hoitt  v.  Moulton,  21 
N.  H.  586;  Brindle  v.  M'llvaine,  10  Serg.  &  E.  282;  Thayer  v.  Boyle. 
30  Me.  475  (intemperate  habits).  But  it  may  be  shown  that  the 
witness  was  drunk  at  the  time  of  the  occurrence,  as  bearing  on  his 
ability  to  testify  correctly  to  what  occurred.     Stillwell  v.   Farewell, 

64  Vt.  286,  24  Atl.  243;  Mace  v.  Reed,  89  Wis.  440,  62  N.  W.  186; 
Joyce  V.  Parkhurst,  150  Mass.  243,  22  N.  E.  899. 

So  a  witness's  character  as  to  any  particular  acts  of  ignominy  or  turpitude 
cannot  be  inquired  about  on  the  examination  of  an  impeaching  wit- 
ness. Thurman  v.  Virgin,  18  B.  Mon.  785.  Evidence  that  one  witness 
wrote  and  the  other  has  read  a  highly  immoral  book  is  inadmissible 
to  impeach  their  credibility.  Ee  James,  124  Cal.  653,  57  Pac.  578, 
1008.  Acts  tending  to  show  that  a  woman  who  has  testified  as  a 
witness  is  destitute  of  moral  qualities  cannot  be  proved.  Barkly  v. 
Copeland,  86  Cal.  483,  25  Pac.  1,  405.  Evidence  of  immoral  con- 
nection is  inadmissible  when  it  consists  of  proof  of  particular  facts 
not  directly  touching  (he  question  of  their  veracity.  Sweet  v.  Gil- 
more,  52  S.  C.  530,  30  S.  E.  395.  Evidence  of  improper  relations  of 
one  claiming  a  distributive  share  of  u  decedent's  estate  under  an  al- 
legation of  marriage  with  him,  is  inadmissible  to  impeach  her  cred- 
ibility as  a  witness.  Ee  James,  124  Cal.  653,  57  Pac.  578,  1008.  Evi- 
dence that  a  witness  was  guilty  of  illicit  intercourse  with  her  bus- 
band  before  their  marriage,  thirteen  years  before,  is  too  remote  for 
the   purpoee   of   impeaching  her  credibility.     De  Arman  v.  Taggart, 

65  Mo.  App.  82  (brought  out  on  cross-examination).  A  letter  written 
by  plaintiff  in  an  action  for  slander,  tending  to  show  improper  in- 
timacy with  a  certain  man,  is  inadmissible  to  impeach  her  under  the 
Oregon  statutes.  Leverich  v.  Frank,  6  Or.  212.  Proof  of  adultery 
at  various  times  and  places  not  admissible  to  impeach  witness. 
Dimick  v.  Downs,  82  111.  570.  Single  act  of  bastardy  on  the  part 
of  a  female  witness  cannot  be  given  in  evidence  to  destroy  her  credit. 
Weathers  v.  Barksdale,  30  Ga.  888.  That  a.  witness  kept  a  house  of 
assignation  and  was  a  disreputable  character  is  inadmissible  for  im- 
peachment. Pennsylvania  F.  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  App. 
Ill,  35  S.  W.  55.  Particular  instances  of  moral  turpitude,  that  a 
woman  is  unchaste,  cannot  be  proved  to  Impeach  her,  although  general 
character  may  be  inquired  into.  Holland  v.  Barnes,  53  Ala.  83,  25 
Am.  Rep.  595;  Evans  v.  Smith,  5  T.  B.  Mon.  363,  17  Am.  Dec.  74. 
Or  that  she  was  so  regarded  sixteen  years  before.  Turner  v.  King, 
98  Ky.  253,  32  S.  W.  941,  33  S.  W.  405.  And  evidence  that  a  woman 
was  arrested  in  a  house  of  ill  fame  is  not  admissible  to  impeach  her 
testimony,     Tuekor  v.  Tucker,  74  Miss.  93,  32  L.R.A.  623,  19  So.  955. 
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Evidence  tending  to  show  bigamy  is  liltewise  inadmissible  to  impeach 
the  credibility  of  a  witness.  Evans  v.  DeLay,  81  Cal.  103,  22  Pac. 
408.  And  that  a  woman  is  a  prostitute  is  inadmissible  to  impeach 
her  testimony,  see  Mclnerny  v.  Irvin,  90  Ala.  275,  7  So.  841;  Bakeman 
V.  Rose,  14  Wend.  105;  Spears  v.  Forrest,  15  Vt.  435.  Especially 
where  it  relates  to  a  period  some  years  before.  Jackson  ex  dem. 
Boyd  V.  Lewis,  13  Johns.  504. 

See  also  Gilpin  v.  Daly,  58  Hun,  610,  12  N.  Y.  Supp.  448;  Meyer  v.  Su- 
burban Home  Co.  25  Misc.  686,  55  N.  Y.  Supp.  566;  Dillingham  v. 
Ellis,  86  Tex.  447,  25  S.  W.  618  (that  witness  expelled  from  Masonic 
lodge  for  false  swearing)  ;  Carlson  v.  Winterson,  10  Misc.  388,  31 
N.  Y.  Supp.  430  (that  the  witness  has  forged  the  impeaching  witness's 
name  to  a  note)  ;  Crane  v.  Thayer,  18  Vt.  1G2,  46  Am.  Dec.  142 
(notorious  counterfeiter)  ;  McCutchen  v.  Loggins,  109  Ala.  457,  19 
So.  810  (impeaching  witness  cannot  be  asked  if  witness  sought  to 
be  impeached  is  not  a  common  thief)  ;  Palmeri  v.  Manhattan  R.  Co. 
39  N.  Y.  S.  R.  23,  14  N.  Y.  Supp.  468  (habitual  litigant)  ;  Silliman 
V.  Sampson,  42  App.  Div.  623,  59  N.  Y.  Supp.  923  (proof  that  witness 
many  years  before  had  confessed  to  committing  a  larceny). 

Statutes  in  some  states  exclude  such  proof:  Arkansas,  California, 
Georgia  (except  on  cross-examination),  Idaho,  Indian  Territory,  Ken- 
tucky, Montana,  Oregon. 

For  fuller  treatment  of  the  question  of  the  right  to  impeach  witnesses  by 
evidence  of  specific  instances  to  prove  character,  see  note  in  14  L-E.A. 
(N.S.)   697. 

D.  Impeachment  as  to  collateeal  and  immaterial  oe  ie- 

EEDEVANT  MATTER  BEOUGHT  OUT  ON  CEOSS-EXAMINATION. 

The  general  rule  is  that  a  witness  cannot  be  impeached  as  to 
collateral  or  immaterial  matter  brought  out  on  cross-examina- 
tion ;  *  but  hostility  or  bias  denied  on  cross-examination  may 
nevertheless  be  proved  to  impeach  the  witness,*  and  a  corrupt 
motive  may  sometimes  be  shown.' 

1  Louisville  Jeans  Clothing  Co.  v.  Lischoff,  109  Ala.  136,  19  So.  436; 
Bunzel  v.  Maas,  116  Ala.  68,  22  So.  568;  Barkly  v.  Copeland,  86  Cal. 
483,  25  Pac.  1,  405;  Trabing  v.  California  Nav.  &  Improv.  Co.  121 
Cal.  137,  53  Pac.  644;  Swanson  v.  French,  92  Iowa,  695,  61  N.  W. 
407;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Townsend,  39  Kan.  115,  17  Pac. 
804;  Butler  v.  Cooper,  3  Kan.  App.  145,  42  Pac.  839;  Hill  v.  Froehlick, 
38  N.  Y.  S.  R.  24,  14  N.  Y.  Supp.  610;  Paddock  v.  Kappahan,  41 
Minn.  528,  43  N.  W.  393 ;  Manget  v.  O'Neill,  51  Mo.  App.  36 ;  PuUen 
V.  PuUen,  43  N.  J.  Eq.  336,  6  Atl.  887;  Tallman  v.  Kimball,  74  Hun, 
279,  26  N.  Y.  Supp.  811;  Leinkauf  v.  Lombard,  12  App.  Div.  302, 
42  N.  Y.  Supp.  391;  McNeill  v.  Metropolitan  Street  R.  Co.  20  Misc. 
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426,  45  N.  Y.  Supp.  3030;  North  Chicago  Street  E.  Co.  v.  Southwiek, 
365  111.  494,  46  N.  E.  377;  Johnson  v.  Brown,  130  Ind.  534,  28  N. 
E.  698;  Carpenter  v.  Lingenfelter,  42  Neb.  728,  32  L.R.A.  422,  60 
N.  W.  1022;  Woodrofle  v.  Jones,  83  Me.  2],  21  Atl.  177;  Franklin 
V.  Franklin,  90  Tenn.  44,  16  S.  W.  557;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Coon,  69  Tex.  730,  7  S.  W.  492. 
Thus  u,  witness  on  the  trial  of  a  particular  issue  or  issues  before  a  referee 
cannot  be  impeached  by  evidence  of  statements  contradictory  to  his 
evidence,  made  upon  the  trial  of  an  issue  by  the  court  before  the  order 
of  reference,  which  is  collateral  to  the  issue  tried  by  the  referee. 
Mullen  V.  McKim,  22  Colo.  468,  45  Pae.  416.  And  a  witness  for 
plaintiff  In  an  action  for  personal  injuries  caused  by  a  defective  side- 
walk, who  has  testified  that  the  walk  was  constructed  of  inferior 
lumber,  cannot  be  contradicted  as  to  a  collateral  matter  testified  ta 
by  him  in  connection  therewith, — that  there  was  no  lumber  yard  in 
the  city  at  the  time  the  walk  was  constructed.  East  Dubuque  v, 
Burhyte,  173  111.  553,  50  N.  E.  1077.  And  ^^^tness  for  employer  in 
an  action  for  wrongful  discharge  cannot  be  impeached  by  evidence 
contradicting  his  denials  of  statements  claimed  to  have  been  made 
by  him  while  acting  as  foreman  of  the  employer  and  in  the  latter's- 
absence,  to  the  effect  that  it  was  fixed  so  that  plaintiff  would  not 
stay  in  the  employment,  as  such  inquiry  relates  to  a  collateral  mat- 
ter. Pape  V.  Lathrop,  18  Ind.  App.  033,  46  N.  E.  154.  One  who- 
testifies  on  direct  examination  that  only  parts  of  law  books  would  he 
consumed  in  a  fire  like  the  one  in  question,  and  gives  his  opinion  on 
cross-examination  that  in  another  fire  designated  a  specified  quantity 
of  such  books  could  not  have  been  burned  without  leaving  some  por- 
tion of  them,  cannot  be  impeached  by  showing  that  in  the  designated 
fire  no  portion  of  such  books  was  left  unburned.  Names  v.  Dwelling 
Ins.  Co.  95  Iowa,  642,  64  N.  W.  628.  A  witness  for  defendant  who  has 
denied  on  cross-examination  that  he  stated  at  a  specified  time  and 
place  that  he  had  borrowed  money  of  defendant  at  a  usurious  rate 
of  interest  cannot,  where  the  question  at  issue  is  whether  or  not  the 
loan  to  the  plaintiff  was  usurious,  be  contradicted  by  proof  that  he- 
had  made  such  statement,  as  the  question  relates  to  a  collateral  mat- 
ter and  the  party  asking  it  was  bound  by  the  answer.  Murphy  v. 
Backer,  67  Minn.  510,  70  N.  W.  799.  That  a  witness  who  has  testi- 
fied to  the  value  of  land  told  another,  two  years  before,  that  he  was- 
not  acquainted  with  real  estate  values  in  the  vicinity,  is  inadmissible, 
as  it  is  a  collateral  and  immaterial  matter.  Pierce  v.  Boston,  104 
Mass.  92,  41  N.  E.  227.  So,  testimony  of  previous  habits  of  sobriety 
of  a.  person  suing  for  negligence,  being  brought  out  on  cross-examina- 
tion, and  being  a  clearly  collateral  matter.  Is  not  open  to  contradic- 
tion for  the  purpose  of  discrediting  him  by  previous  deposition  tend- 
ing to  prove  drunkenness  during  the  same  period.  Union  P.  R.  Co. 
V.  Reese,  5  C.  C.  A.  510,  15  U.  S.  App.  92,  56  Fed.  288.  A  witness 
who  fixes  the  time  of  a  conversation  as  that  when  he  went  to  sell  a 


]X. IMrEACIlME^N'T  AND  COKEOBOBATIOA   OF  WITX KHSES.         271 

party  to  the  action  a  machine  cannot  be  inipeaclied  by  proof  tliat 
the  order  for  such  machine  was  not  written  by  him.  Hoover  v.  Caiy, 
80  Iowa,  404,  53  X.  W.  415.  And  a  witness  who  on  cross-examination 
lias  testified  that  slie  is  not  addicted  to  tlie  use  of  morpliine  cannot 
be  impeached  by  evidence  of  the  mere  fact  that  she  liad  talien  nior- 
l^hine,  tliere  being  nothing  to  show  the  amount  or  frequency  or  ;iiiy 
ill  effects  on  her  mind  or  memory,  as  that  is  an  immaterial  mattiM. 
Botkin  V.  Cassady,  106  Iowa,  334,  76  N.  W.  722.  In  an  action  for 
personal  injuries  in  a,  wreck  claimed  to  have  been  caused  by  a  loose 
wheel,  a  witness  who  denies  that  he  was  informed  that  the  wreck 
was  caused  by  a  loose  wheel  cannot  be  contradicted  and  impeached 
by  proof  that  he  was  so  informed,  as  that  is  an  immaterial  matter. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Coon,  69  Tex.  730,  7  S.  W.  492.  And  an 
engineer  who  has  testified  that  he  did  not  see  plaintiff  before  he  was 
struck  by  his  train,  or  know  that  he  was  injured  until  the  following 
day,  cannot  be  impeached  by  contradicting  his  testimony  that  he  did 
not  see  any  person  on  one  side  of  the  track  near  the  crossing  where 
the  accident  occurred,  who  it  is  claimed  attracted  his  attention  and 
pointed  back  Avhere  the  accident  happened,  as  such  testimony  is  im- 
material. Texas  &  P.  E.  Co.  v.  Phillips,  91  Tex.  278,  42  S.  W.  S.-)2. 
So,  a  statement  by  the  daughter  of  plaintiff  in  an  action  for  personal 
injuries  received  by  collision  with  an  electric  car,  made  soon  after 
its  occurrence,  that  it  was  her  father's  "fault,"  being  inadmissible 
as  original  evidence,  cannot  be  made  the  basis  for  impeaching  the 
daughter  as  a  witness  on  her  denial  that  she  made  such  statement. 
Saunders  v.  City  &  Suburban  E.  Co.  99  Tenn.  130,  41  S.  W.  1031. 

The  test  of  whether  a  matter  is  collateral  or  not  is  said  to  be  whether 
or  not  the  cross-examining  party  would  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea. 

See  further  illustrations  of  the  rule:  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107,  36  Pac.  848;  Blough  v.  Parry,  144  Ind.  463,  40  N.  E. 
70,  43  jST.  E.  .560;  Bobbins  v.  Spencer,  121  Ind.  594,  22  N.  E.  660; 
Brower  v.  Ream,  15  Ind.  App.  51,  42  N.  E.  824;  Kennett  v.  Engle. 
105  Mich.  693,  63  N.  W.  1009;  Scharff  v.  Grossman,  59  Mo.  App. 
199;  Hinton  v.  Pritchard,  98  X.  C.  355,  4  S.  E.  462;  Feibelman  v. 
Manchester  F.  Assur.  Co.  108  Ala.  180,  19  So.  540;  Jordan  v.  Mc- 
Kinney,  144  Mass.  438,  11  N.  E.  702;  Gates  v.  Rifle  Boom  Co.  70 
Mich.  309,  38  N.  W.  245;  Farmers'  Loan  &  T.  Co.  v.  Montgomery, 
30  Neb.  33,  46  N.  W.  214;  Hamilton  v.  Forsyth,  77  Hun,  578,  28  X. 
Y.  Supp.  1016;  Rogers  ^.  Cook,  8  Utah,  123,  30  Pac.  234;  Payne  v. 
Crawford,  102  Ala.  387,  14  So.  854.  So  the  declarations  of  the  fore- 
man of  defendant  some  time  after  the  happening  of  an  accident,  witli 
reference  to  the  cause  thereof,  are  not  admissible  to  impeach  him  as 
a  witness  for  defendant,  although  he  denied  on  cross-examination 
that  he  made  such  declarations,  where  there  is  no  substantive  evidenf-e 
tending  to  establish  the  matter  to  which  the  alleged  declarations 
related.     Pfeffer  v.  Stein,  26  App.  Div.  535,  50  N.  Y.  Supp.  516.     A 
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witness  cannot  be  impeached  by  evidence  that  he  has  made  state- 
ments contradictory  of  testimony  elicited  by  the  party  offering  ta 
impeach  him,  given  when  recalled  for  the  purpose,  and  which  did  not 
tend  to  better  or  explain  that  given  on  his  direct  examination.  Sur- 
dam  V.  Ingraham,  36  N.  Y.  S.  E.  769,  12  N.  Y.  Supp.  798.  And 
previous  declarations  of  a  witness  in  regard  to  an  immaterial  mat- 
ter as  to  which  his  testimony  is  incompetent  and  improperly  elicited 
on  cross-examination  by  the  party  seeking  to  impeach  him  are  inad- 
missible in  evidence  for  the  purpose  of  impeaching  his  veracity. 
Goltz  V.  Griswold,  113  Mo.  144,  20  S.  W.  1044. 

But  evidence  by  a  witness  for  defendant  as  to  a  conversation  with  plain- 
tiff's intestate,  who  on  cross-examination  also  testifies  to  a  similar 
conversation  at  a,  later  date,  may  be  contradicted  as  to  the  latter 
conversation  in  rebuttal,  for  the  purpose  of  discrediting  the  witness. 
Cloutier  v.  Grafton  &  U.  E.  Co.  162  Mass.  471,  39  N.  E.  110.  And 
in  Central  E.  Co.  v.  Allmon,  147  111.  471,  35  N.  E.  725,  it  is  held  that 
where  a  motorman  of  an  electric  street-railway  company,  by  whose 
alleged  negligence  plaintiff  was  injured,  has  testified  in  chief  that  he 
instantly  applied  the  brake  and  did  everything  possible  to  stop  the 
car,  questions  to  him  on  cross-examination  as  to  whether  he  had  not 
told  others  on  the  day  after  the  accident  that  he  neglected  his  busi- 
ness and  forgot  to  put  on  the  brake,  are  not  collateral  or  irrelevant 
to  the  issue,  and  his  negative  answers  thereto  raiay  be  contradicted 
by  other  testimony  for  the  purpose  of  impeachment.  A  conversation 
of  the  general  manager  of  a  corporation  defendant  in  a,  libel  suit, 
tending  to  show  his  motive,  is  not  a,  mere  collateral  matter.  Post 
Pub.  Co.  V.  Hallam,  8  C.  C.  A.  210,  16  U.  S.  App.  613,  59  Fed. 
530. 

Any  error  there  may  be  in  permitting  witnesses  to  be  contradicted  on 
collateral  matters  for  the  purpose  of  impeachment,  without  having 
cautioned  that  they  would  be  contradicted,  is  obviated  when  the  wit- 
nesses impeached  are  recalled  and  allowed  to  make  explanations. 
Patterson  v.  Wilson,  101  N.  C.  594,  8  S.  E.  341. 

2  Thus,  evidence  of  statements  made  by  a  witness  out  of  court  is  admis- 
sible for  the  purpose  of  showing  his  hostility  to  one  of  the  parties 
to  the  suit,  although  brought  out  and  denied  on  cross-examination, 
as  the  general  rule  that  a  witness  cannot  be  impeached  or  contradicted 
as  to  collateral  matters  so  brought  out  does  not  apply  where  interest 
or  hostility  are  sought  to  be  shown.  Staser  v.  Hogan,  120  Ind.  207, 
21  N.  E.  911,  22  N.  E.  990.  Where  a  witness  on  cross-examination 
has  denied  that  he  had  previously  stated  that  he  would  have  to  testify 
as  favorably  as  possible  for  the  party  calling  him  in  order  to  hold 
his  job,  it  is  not  error  to  permit  the  other  party  to  prove  that  he  had 
made  such  declaration,  as  the  rule  precluding  contradiction  of  an 
answer  on  cross-examination  to  an  immaterial  question  does  not 
apply  where  the  purpose  of  it  is  to  show  motive  or  bias  in  favor  of 
or  against  a  party.     Illinois  C.  E.   Co.  v.  Haynes,  04  Miss.   604,   1 
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So.  765.  And  a  witness  who  on  cross-examination  denies  making  a 
declaration  may  be  contradicted  by  proof  of  such  declaration,  althougli 
it  relates  to  a  collateral  matter,  where  it  tends  to  show  his  temper, 
bias,  or  disposition.  Cathey  v.  Shoemaker,  119  N.  C.  424,  26  S.  E. 
44.  See  also,  supra,  subdivision  B,  as  to  impeachment  by  proof  of 
hostility,  bias,  or  interest.  While  interest  is  usually  provable  for 
the  purpose  of  impeachment,  either  under  the  decisions  of  the  courts 
or  under  statutory  provisions,  yet  in  the  case  of  Kramer  v.  Thomson- 
Houston  Electric  Light  Co.  95  N.  C.  277,  it  is  held  that  the  answer 
of  a  witness  who  is  also  a  party  to  an  action,  to  a  question  as  to 
a  collateral  matter  put  solely  with  a  view  to  disparage  and  discredit 
him  by  showing  his  interest  in  or  relation  to  the  controversy,  cannot 
be  contradicted. 
■3  Thus,  letters  written  by  »  witness  in  reference  to  matters  involved  in  the 
suit  in  which  he  is  called,  showing  a  corrupt  disposition,  for  a  pecun- 
iary consideration,  to  conceal  or  pervert  the  truth  in  the  matter  as 
to  which  he  testifies,  are  admissible  for  the  purpose  of  impeach- 
ment. 

Alward  v.  Oaks,  63  Minn.  190,  65  N.  W.  270.  So,  defendant  in  an  action 
for  personal  injuries  is  not  concluded  by  the  answers  of  plaintiff's 
witness  on  cross-examination  denying  a  conversation  with  a  third 
party  to  show  his  willingness  to  sell  his  testimony,  but  may  call 
another  witness  to  show  his  animus.  Hope  v.  West  Chicago  Street 
R.  Co.  82  111.  App.  311.  But  in  McNeill  v.  Metropolitan  Street  R. 
Co.  20  Misc.  426,  45  N.  Y.  Supp.  1030,  it  is  held  that  plaintiff  in  an 
action  for  personal  injuries  against  a  street-car  company  is  bound 
by  the  testimony  of  the  conductor  on  cross-examination,  denying  that 
he  stated  to  plaintiff's  attorney  that  he  had  been  offered  money  by 
the  company  to  stand  by  his  statement  of  the  case,  and  that  if  plain- 
tiff wanted  him  to  make  a  statement  he  would  have  to  pay  him  that 
amount,  and  cannot  contradict  him  for  the  purpose  of  affecting  his 
credibility.  But  it  is  questionable  if  the  authoriiits  cited  in  f^is  de- 
cision sustain  its  coixelusion. 

In  Louisville  &  N.  R.  Co.  '.  Ritter,  85  Ky.  368,  3  S.  W.  591,  it  is  held 
that  a  witness  in  an  action  for  personal  injuries  who  is  claimed  to 
have  made  a  statement  that  he  had  desired  to  obtain  evidence  of 
certain  facts  and  that  money  was  no  object,  and  who,  on  his  attention 
being  called  thereto  on  cross-examination,  denies  having  made  such 
statement,  cannot  be  impeached  by  proof  thereof, — especially  by  the 
testimony  of  a  witness  not  mentioned  as  the  one  to  whom  it  was  made, 
where  he  does  not  testify  as  to  such  facts. 

A  conversation  of  the  general  manager  of  the  corporation  defendant  in  m 
libel  suit,  tending  to  show  his  motive  in  publishing  the  alleged  libelous 
article,  is  not  a  mere  collateral  matter;  and  evidence  in  rebuttal  to 
show  that  the  denial  of  such  manager  upon  cross-examination,  that 
such  conversation  took  place,  was  untrue,  is  admissible  to  impeach  his 
Abbott,  Civ.  Jur.  T.— 18. 
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credibility  as  a  witness  in  regard  to  the  issue  of  malice.  Post  Pub. 
Co.  V.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59  Fed.  530. 

Likewise  a  witness  who,  on  cross-examination,  has  testified  ,that  he  has 
never  been  arrested  or  convicted  of  a  crime,  may,  for  the  purpose  of 
discrediting  him,  be  contradicted  by  court  records  showing  that  he  has 
been  tried  and  convicted  of  a  crime,  the  question  whether  or  not  a  wit- 
ness has  been  convicted  of  the  crime  not  being  a  collateral  one  in.thi; 
sense  that  the  party  cross-examining  him  is  bound  by  his  answer. 
Helwig  v.  Lascowsid,  82  Mich.  619,  10  L.R.A.  378,  46  N.  W.  1033. 

As  to  impeachment  by  proof  of  conviction,  see  supra,  subdivision  C,  §  4. 

E.  Impeachment  of  one's  own  witness. 

1.  In  general. 

The  general  rule  is  that  a  party  who  calls  a  witness  to  support 
or  prove  his  case  cannot  discredit  him  by  evidence  of  general 
bad  character  or  by  evidence  introduced  for  the  sole  purpose 
of  impeaching  him.' 

But  this  general  rule  must  be  understood  to  mean  that  the 
witness  is  not  to  be  impeached  directly  on  account  of  his  charac- 
ter for  truth  f  and  the  party  can  prove  the  truth  of  particular 
matters  by  other  witnesses,  even  though  he  may  thereby  directly 
contradict  his  own  witness,  the  distinction  being  between  an  im- 
peachment generally  and  a  contradiction  in  respect  to  a  particu- 
lar fact.'  And  he  may  thus  contradict  his  witness  even  though 
the  evidence  of  such  other  witnesses  may  collaterally  show  that 
the  witness  contradicted  is  unworthy  of  belief.* 

In  many  states  the  matter  is  regulated  by  statute.*  In  some 
states  contradiction  is  permitted  only  in  case  of  sTirprise,  or 
where  the  party  is  compelled  to  produce  the  witness  or  has  been 
entrapped  into  introducing  him.®  But  in  other  states  the  rule 
is  extended  to  permit  impeachment  by  proof  of  inconsistent 
statements.''  For  the  last  class  of  proof  a  foundation  must  be 
laid  by  interrogating  the  witness  in  regard  to  the  contradictory 
statements.' 

1  Stearns  v.  Merchants'  Bank,  53  Pa.  490;  Queen  v.  State,  5  Harr.  &  J. 
232;  Baltimore  &  0.  E.  Co.  v.  State,  41  Md.  295;  Ensor  v.  Bolgiano, 
67  Md.  190,  9  Atl.  529;  Brown  v.  Wood,  19  Mo.  475;  Dunn  v.  Dun- 
naker,  87  Mo.  597;  Fearey  v.  O'Neill,  149  Mo.  473,  73  Am.  St.  Rep. 
440,  50  S.  W.  918;  Bradford  v.  Bush,  10  Ala.  386;  Winston  v.  Moseley, 
2  Stew.  (Ala.)  137;  Brewer  v.  Porch,  17  N.  J.  L.  377;  Bennett  v. 
State,  24  Tex.  App.  73,  5  Am.  St.  Rep.  875,  5  S.  W.  527;  Rockwoofl 
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V.  Poundstone,  38  111.  199;  and  Milaap  v.  People,  2  Colo.  351;  Smith 
V.  Briscoe,  65  MJ.  561,  5  Atl.  334;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  &  S.  285;  Hunt  v.  Fish,  4  Barb.  324;  Hunter  v.  Wet- 
sell,  84  N.  Y.  549,  38  Am.  Rep.  544;  Thompson  v.  Blanehard,  4  N.  Y. 
303;  Viuick  v.  Jackson,  2  Wend.  166,  19  Am.  Dec.  571 ;  Pollock  v.  Pol- 
loclt,  71  N.  Y.  137;  Lawrence  v.  Barker,  5  Wend.  301;  People  v.  Saf- 
ford,  5  Denio,  112;  McArthur  v.  Sears,  21  Wend.  190;  Com.  v.  Stark- 
weather, 10  Cush.  59;  Adams  v.  Wheeler,  97  Mass.  67;  Brolley  v. 
Lspham,  13  Gray,  294;  Brooks  v.  Weeks,  121  Mass.  433;  Stockton 
V.  Demuth,  7  Watts,  39,  32  Am.  Dec.  735 ;  Self  v.  State,  28  Tex.  App. 
398,  13  S.  W.  602;  Griffin  v.  Wall,  32  Ala.  149;  Thorn  v.  Moore,  21 
Iowa,  285;  White  v.  State,  10  Tex.  App.  381;  Helm  v.  Handley,  J 
Litt.  (Ky.)  219;  Sisson  v.  Conger,  1  Thomp.  &  C.  564;  Sanchez  v. 
People,  22  N.  Y.  147;  Com.  v.  Hudson,  11  Gray,  64;  Com.  v.  Welsh, 
4  Gray,  535;  Powles  v.  Dilley,  9  Gill,  222;  Coulter  v.  American  Mer- 
chants' Union  Exp.  Co.  56  N.  Y.  585;  Becker  v.  Koch,  104  N.  Y,  394, 
58  Am.  Eep.  515,  10  N.  E.  701;  United  States  v.  Watkins,  3  Cranch. 
C.  C.  441,  Fed.  Cas.  No.  16,649;  Perry  v.  Massey,  1  Bail.  L.  32;  Bul- 
lard  V.  Pearsall,  53  N.  Y.  230;  Adams  v.  Wheeler,  97  Mass.  67;  Brown 
V.  Bellows,  4  Pick.  194;  Whitaker  v.  Salisbury,  15  Pick.  544;  Olmstead 
V.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260. 

A  party  is  presumed  to  know  the  character  of  the  witnesses  he  introduces, 
and,  having  presented  them,  the  law  will  not  permit  him  afterwards 
to  impeach  their  general  reputation  for  truth,  or  to  impugn  their 
credibility,  by  general  evidence  tending  to  show  them  unworthy  of 
belief.  Thompson  v.  Blanehard,  4  N.  Y.  303;  Bank  of  Northern 
Liberties  v.  Davis,  6  Watts  &  S.  285. 

A  party  may  not  complain  that  he  is  held  to  the  effect  of  the  evidence 
which  he  vouches  for,  by  producing  the  witnesses  who  give  it.  Fill- 
more V.  Union  P.  E.  Co.  2  Wyo.  94. 

And  the  court  has  no  discretion  to  allow  such  impeachment.  Cox  v. 
Eayres,  55  Vt.  24,  45  Am.  Rep.  583. 

A  party  cannot  impeach  a  witness  called  by  him  by  evidence  of  conversa- 
tions had  betv/een  himself  and  the  witness.  Mason  v.  Corbin,  88  Hun, 
540,  34  N.  Y.  Supp.  773.  And  a  witness  for  plaintiff  who  has  testified 
on  cross-examination  to  the  truth  of  a  circular  issued  by  the  defend- 
ant corporation,  of  which  he  is  a  member,  cannot  be  contradicted  by 
plaintiff  by  proof  of  contradictory  declarations  among  members  of  the 
company.  Brush  v.  Manhattan  R.  Co.  44  N.  Y.  S.  R.  Ill,  17  N.  Y. 
Supp.  540.  But  the  rule  that  a  party  cannot  be  impeached  by  the 
party  by  whom  he  is  called  does  not  apply  where  it  sought  to  disprove 
testimony  drawn  out  on  cross-examination  by  the  adverse  party. 
Smith  V.  Utesch,  85  Iowa,  381,  52  N.  W.  343.  And  a  party  may  show 
that  her  own  witness  was  mistaken  in  reference  to  any  matter  favor- 
able to  her  to  which  the  witness  has  testified  and  elicit  from  him  if 
possible  the  extent  and  character  of  his  reeollection.  Feibelman  v. 
Manchester  F.  Assur.  Co.  108  Ala.  180,  19  So.  540. 
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And  one  who  puts  a  witness  on  the  stand,  but  excuses  hira  without  asking; 
him   any  questions  that  are  material  to  the  issues  on  trial,   is  not 
thereby  precluded,  if  the  witness  is  afterwards  called  and  examine'.! 
by  the  opposite  party,  from  cross-examining  him  and  discrediting  him 
bj'   proving   his  contradictory   statements   out  of  court.     Fall   Brook 
Coal  Co.  V.  Hewson,  158  N.  Y.  150,  43  L.R.A.  676,  52  N.  E.  1095.     A 
party  does  not,  by  cross-examining  a  witness  as  to  incidents  attending 
the  testimony  given  by  him  in  chief,  make  him  her  own  witness  so  as 
to  prevent  her  from   contradicting  him  as  to  a  fact  or  circumstance 
to  which  he  has  not  previously  testified,  stated  by  him  in  answer  fr) 
a  question  which  did  not  call  therefor.     Colwell  v.  Colwell,  14  App. 
Div.  80,  43  N.  Y.  Supp.  439.     Plaintiff,  in  an  action  to  recover  rent 
under  an  original  lease  the  possession  or  execution  of  which  is  denied 
by  defendants,   does  not  make  an  agent   of  defendants,  to  whom  the 
lease  was  delivered,  his  own  witness  so  as  to  preclude  his  contradic- 
tion, where  he  is  compelled  to  call  him  to  account  for  its  nonproduc- 
tion.     Morris  v.  Guffey,  188  Pa.  534,  41  Atl.  731.     But  a  party  to  an 
action  who  puts  in  evidence  a  deposition  taken  by  the  opposite  party 
thereby  makes  the   witness   his   own,  witliin   the   rule  relating  to  the 
contradiction    of    one's    own    witness.      McCormick    Harvesting   Maeh. 
Co.  v.  Laster,  81  111.  App.  316.     And  one  who.  on  cross-examination 
of  a  witness  of  an  adverse  party,  prefers  to  rely  upon,  and  reads,  the 
testimony  of  such  witness  on  his  cross-examination  on  a  former  trial, 
thereby  makes  such  witness,  and  consequently  his  testimony,  his  own. 
Tourtelotte  v.  Brown,  4  Colo.  App.  377,  36  Pac.  73.     A  witness  may 
be  contradicted  by  the  party  taking  his  deposition  where  the  deposi- 
tion is  introduced  by  the  opposite  party.     Bloomington  v.  Osterle,  139 
111.  120,  28  N.  E.  1068.     But  in  Salt  Springs  Nat.  Bank  v.  Fancher, 
92  Hun,  327,  36  N.  Y.  Supp.  742,  it  is  held  that  the  plaintiff  in  an 
action  to   set   aside   a   convej'ance  as   fraudulent  does  not  make  the 
principal  debtor  his  own  witness  by  introducing  in  evidence  his  depo- 
sition taken   in   supplementary  proceedings,  so  as  to  affect  his   right 
to   cross-examine   him   and  prove  by   him   any  facts   pertinent  to  the 
issue,  where  he  is  afterwards  called  as  a  witness  by  defendants.    And 
one  does  not  make  a  witness  of  the  adverse  party  his  own  by  putting 
in  evidence  one  of  two  depositions  of  such  witness  taken  at  the  in- 
stance of  the  adverse  party,  for  the  purpose  of  impeaching  him  by 
showing  statements  therein  contradictory  to  those  in  the  other  depo- 
sition used  by  the  other  party.    Thompson  v.  Gregor,  11  Colo.  531,  19 
Pac.  461. 

2  Brown  v.  Bellows,  4  Pick.  179;  Bullard  v.  Pearsall,  53  N.  Y.  230;  Perry 
V.  Massey,  1  Bail.  L.  32. 

*Bok  V.  Vincent,  12  Abb.  Pr.  137;  Edwards  v.  Crenshaw,  30  Mo.  App. 
510;  Pickard  v.  Collins,  23  Barb.  444;  Thompson  v.  Blanchard,  4  N. 
Y.  303;  Meyer  Bros.  Drug  Co.  v.  McMahan,  50  Mo.  App.  18;  Brown 
V.  Wood.  19  Mo.  475;  Price  v.  Lederer,  33  Mo.  App.  436;  Unit<!d 
States  V.  Watkins,  3  Cranch,  C.  C.  441,  Fed.  Cas.  No.  16,649;  Franklin 
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Bank  v.  Pennsylvania,  D.  &  M.  Steam  Nav .  C).  11  Gill  &  J.  28,  35, 
33  Am.  Dec.  687;  Sewell  v.  Gardner,  48  Md.  178;  Tobin  v.  Chicago 
City  R.  Co.  n  111.  App.  82;  Mitchell  v.  Sawyer,  115  111.  650,  5  N. 
E.  109;  Olmstead  v.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260; 
Spencer  v.  White,  23  N.  C.  (1  Ired.  L.)  236;  Brown  v.  Bellows,  4 
Pick.  179;  Com.  v.  Starkweather,  10  Cush.  59;  Bradley  v.  Ricardo. 
8  Bing.  57,  1  Moore  &  S.  133,  1  L.  J.  C.  P.  N.  S.  30;  Adams  \. 
Wheeler,  97  Mass.  07;  Whitaker  v.  Salisbury,  15  Pick.  544;  Darlini,' 
V.  Thompson,  108  Mich.  215,  65  N.  W.  754;  Lawrence  v.  Barker,  5 
Wend.  301;  First  Nat.  Bank  v.  Weston,  24  App.  Div.  230,  48  N.  V. 
Supp.  403;  Skipper  v.  State,  69  Ga.  03;  Burkhalter  v.  Edwards,  lii 
Ga.  593,  60  Am.  Dec.  744;  Cronan  v.  Roberts,  65  Ga.  678;  Hunter  v. 
Wetsell,  84  N.  Y.  549,  38  Am.  Rep.  544;  Norwood  v.  Kenfield,  30  Cai. 
393;  Kendrick  v.  Dellinger,  117  N.  C.  491,  23  S.  E.  438;  Blackwell 
V.  Wright,  27  Neb.  269,  20  Am.  St.  Rep.  662,  43  N.  W.  116;  Moffatt  v. 
Tenny,  17  Colo.  189,  30  Pac.  348;  Thorp  v.  Leibrecht,  56  N.  J.  Eq. 
499,  39  Atl.  361. 

A  receiver  of  a  corporation  who  produces  books  of  account  of  the  corpori- 
tion  to  prove  errors  and  falsifications  of  the  accounts  therein,  upun 
the  issue  as  to  whether  or  not  dividends  were  paid  out  of  net  earnings, 
is  not  estopped  from  contradicting  entries  therein,  where  he  represent-* 
the  creditors  as  well  as  the  corporation.  Whittakcr  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203.  And  statements  of  plaintiff' .^ 
witness  on  cross-examination  by  defendant,  that  he  received  no  au- 
thority from  the  defendant  to  order  the  particular  goods  from  plain- 
tiff for  which  the  latter  is  seeking  to  recover,  does  not  quality  his 
testimony  as  to  the  facts  showing  a  general  authority  to  order  goods. 
so  as  to  conclude  the  plaintiff  by  the  question  of  his  authority  to  buy 
the  goods  in  question.  Bannon  v.  Levy,  20  Misc.  581,  46  N.  Y.  Supp. 
353.  The  testimony  by  a  witness  for  the  defendant,  that  a  claim 
souglit  to  be  recovered  in  offset  by  the  defendant  was  assigned  to  the 
defendant  in  trust  for  the  benefit  of  a  third  person,  does  not  preclude- 
the  defendant  from  showing  that  by  a  subsequent  arrangement  the 
assignment  was  made  to  him  individually.  First  Nat.  Bank  v.  Post. 
66  Vt.  237,  28  Atl.  989.  In  an  action  upon  a  promissory  note,  where 
the  defense  is  that  the  signature  was  forged,  a  witness  who,  upon  a 
former  trial,  testified  for  the  plaintiff  that  he  was  present  and  saw 
the  note  signed  by  the  alleged  maker  upon  a  certain  day  at  a  certain 
time  and  place,  may,  when  such  evidence  is  withheld  by  the  plaintil?. 
be  called  by  the  defendant,  who  will  not  be  bound  by  his  testimony 
but  may  show  by  other  witnesses  that  the  alleged  maker  was  else- 
where on  the  day  named.  Brown  v.  Tourtelotte,  24  Colo.  204,  50 
Pac.  195. 

And  the  doctrine  that  a  party  may  contradict,  though  not  impeach,  his 
own  witness,  is  applicable  where  he  is  himself  the  witness,  where  tlio 
circumstances  are  consistent  with  honesty  and  good  faith.  Hil!  v. 
West  End  Street  R.  Co.  158  Mass.  458,  33  N.  E.  582. 
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4  Tobin  V.  Chicago  City  R.  Co.  17  111.  App.  82 ;  Eockwood  f.  Poundstone, 

38  111.  199;   Swamscot  Mach.  Co.  v.  Wallcer,  22  N.  H.  457,  5S  Airi. 
Dec.  172;  Billiard  v.  Pearsall,  53  N.  Y.  230. 

5  See   statutes   in   Arkansas,   California,   Florida,   Idaho,   Indiana,   Indian 

Territory,  Kentucky,  Massachusetts,  Montana,  New  Mexico,  New 
Hampshire,  Oregon,  Pennsylvania,  Wyoming.  In  Texas  it  is  provided 
that  the  party  producing  a  witness  may  attack  his  testimony  in  any 
other  manner  except  by  proof  of  his  bad  character. 
«Thus  in  Miller  v.  Cook,  124  Ind.  101,  24  N.  E.  577,  it  is  held  that  the 
rule  permitting  a  party  to  contradict  his  own  witness,  being  statutory, 
applies  only  where  the  testimony  given  is  a  surprise  to  the  party 
calling  him  and  is  prejudicial.  See  also  Oldfathcr  v.  Zent,  21  Ind. 
App.  307,  52  N.  E.  236,  stating  that  the  rule  does  not  apply  where 
the  witness  merely  fails  to  testify  as  expected. 
So,  mere  failure  of  a  witness  to  testify  to  facts  sought  to  be  proved  by 
her,  by  denial  of  knowledge  thereof,  is  not  prejudicial  to  the  party 
calling  her  so  as  to  permit  her  impeachment  by  proof  of  statements 
made  by  her  as  to  such  facts  which  she  denies  making,  under  tin: 
Indiana  statute.  Blough  v.  Parry,  144  Ind.  4C3,  40  N.  E.  70,  43  N. 
E.  560.  And  a  party  cannot  impeach  the  testimony  of  his  own  wit- 
ness contained  in  a  deposition  by  showing  his  contradictory  state- 
ments made  out  of  court,  where  there  is  no  element  of  surprise  or 
imposition  justifying  it.  Dunn  v.  Dunnaker,  87  Mo.  597. 
A  party  who  calls  as  a  witness  the  son-in-law  of  the  adverse  party  cannot 
contradict  hiin  or  impugn  his  credibility  by  showing  that  in  an  ex- 
amination by  his  attorney,  which  was  not,  however,  for  the  prepara- 
tion of  the  case  for  trial,  he  made  statements  inconsistent  with  his 
testimony,  as  he  should  have  expected  the  witness  to  be  friendly  to 
the  other  party  and  cannot  be  considered  as  taken  by  surprise.  Ern- 
hart  V.  Hiller,  16  Lane.  L.  Rev.  51.  And  so,  a  witness  called  to  prove 
a  forgery,  although  she  has  all  along  been  insisting  that  it  was  genu- 
ine, cannot,  upon  testifying  adversely  to  the  party  calling  her,  be 
impeached  by  such  party  by  proof  of  bad  character,  under  Indiana 
Rev.  Stat.  1881,  §  507,  providing  that  a  party  cannot  impeach  his 
own  witness  by  such  proof  unless  it  was  indispensable  that  the  party 
should  produce  him,  or  in  case  of  manifest  surprise.  Diffenderfer  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87. 
A  witness  whose  testimony  has  been  merely  weakened  by  his  admission  on 
cross-examination  of  having  made  an  affidavit  somewhat  modifying  his 
testimony  on  direct  examination,  cannot,  on  redirect  examination,  be 
interrogated  with  regard  to  his  testimony  in  another  case  inconsistent 
with  such  aifidavit,  merely  for  the  purpose  of  giving  strength  and  color 
to  his  present  direct  testimony,  as  the  rule  permitting  such  examina- 
tion in  case  of  surprise  does  not  extend  to  such  surprise  of  cross- 
examination  in  regard  to  declarations  inconsistent  with  affidavits  used 
to  weaken  perfectly  consistent  direct  testimony.  Hine  v.  Gushing,  53 
ITun,  519,  6  N.  Y.  Supp.  850. 
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Tiider  the  Georgia  statute  a  direct  impeacliment  of  a  witness  is  allowable 
where  the  party  has  been  entrapped  into  producing  the  witness.  Skip- 
per V.  State,  59  Ga.  65.  But  mere  contradictory  statements  are  not 
sufficient:  they  must  have  deceived  and  led  the  party  to  introduce  the 
witness.    Dixon  v.  State,  86  Ga.  754,  1.3  S.  E.  87. 

So,  in  Missouri,  there  may  be  a  direct  impeachment  where  the  party  has 
been  entrapped.  State  use  of  Guthrie  v.  Martin,  52  Mo.  App.  511; 
Fearey  v.  O'Neill,  149  Mo.  467,  73  Am.  St.  Rep.  440,  50  S.  W.  918. 

7Walkup  V.  Com.  14  Ky.  L.  Rep.  337,  20  S.  W.  221;  Fairly  v.  Fairly,  38 
Miss.  280;  Sbeltoii  v.  Hampton,  28  N.  C.  (6  Ired.  L.)  216;  Stearns 
V.  Merchants'  Bank,  53  Pa.  490;  Price  v.  Lederer,  33  Mo.  App.  426; 
Bradford  v.  Bush,  10  Ala.  386;  De  Lisle  v.  Prieatman,  1  Browne  (Pa.) 
176;  Perry  v.  Massey,  1  Bail.  L.  32;  Southwestern  Coal  &  Improv. 
Co.  V.  Rohr,  15  Tex.  Civ.  App.  404,  39  S.  W.  1017;  Farr  v.  Thompson, 
Cheves,  L.  37 ;  Eockwood  v.  Poundstone,  38  111.  199 ;  Smith  v.  Briscoe, 
65  Md.  561,  5  Atl.  334;  Selover  v.  Bryant,  54  Minn.  434,  21  L.R.A. 
418,  40  Am.  St.  Rep.  349,  56  N.  W.  58.  And  see  note  to  this  last 
case  in  21  L.R.A.  on  page  423. 

And  in  Lindquist  v.  Dickson,  98  Minn.  369,  6  L.R.A.  (N.S.)  729,  107  N. 
W.  958,  8  A.  &  E.  Ann.  Cas.  1024,  it  was  held  that  a  party  who  hai 
called  a  witness  and  is  surprised  by  his  adverse  testimony  may,  in 
the  discretion  of  the  trial  court,  be  allowed  to  cross-examine  him,  and, 
after  laying  the  proper  foundation,  to  show  that  he  had  previously 
made  statements  contrary  to  his  testimony. 

See  statutes  in  Alabama  (in  case  witness  proves  adverse),  Arkansas, 
Florida,  Idaho,  Indiana,  Indian  Territory,  Kentucky,  Massachusetts, 
Montana,  New  Mexico  (where  witness  in  the  opinion  of  the  judges 
proves  adverse),  Oregon,  Vermont  (when  in  the  opinion  of  the  court 
a  witness  is  adverse  he  may  by  leave  of  court  show  the  witness's  in- 
consistent statements),  and  Wyoming.  And  under  the  Texas  Statutes 
a  party  may  attack  the  testimony  of  his  own  witness  in  any  other 
manner,  except  by  proof  of  bad  character. 

The  right  to  show  inconsistent  statements  is  limited  to  where  the  witness 
proves  adverse,  by  the  Alabama  statutes,  and  where,  in  the  opinion 
of  the  judges,  he  proves  adverse,  in  the  New  Mexico  statutes,  and 
under  the  Vermont  statutes,  where  in  the  opinion  of  the  court  he  is 
adverse,  the  party  producing  him  may,  by  leave  of  court,  show  incon- 
sistent statements. 

The  determination  as  to  whether  or  not  a  witness  is  so  adverse  to  the  party 
producing  him  as  to  authorize  the  latter  to  impeach  him  under  tliu 
Florida  statutes  is  largely  in  the  discretion  of  the  trial  judge.  Wil- 
liams V.  Dickenson,  28  Fla.  90,  9  So.  847. 

And  testimony  of  a.  witness  for  defendant  on  cross-examination,  that  he 
does  not  know  that  he  had  made  different  statements  as  to  the  de- 
fective condition  of  his  engine  from  those  given  at  the  trial,  may  be 
ojntradieted  by  plaintiff,  although  the  witness  was  called  as  such  by 
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both  parties,  under  Ind.  Kev.  Stat.  1894,  §  515,  providing  that  a  party 
may  contradict  his  own  witness  by  showing  that  he  has  made  dijferent 
statements.  Ohio  &  M.  R.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246. 
And  a  party  whose  witness  testifies  to  a  fact  prejudicial  to  him, 
though  he  does  not  remember  having  made  contradictory  statements 
on  a  former  occasion  before  a  coroner,  may  contradict  him  by  showing 
by  other  witnesses  that  he  did  make  such  statement.  Wren  v.  Louis- 
ville, St.  L.  &  T.  R.  Co.  14  Ky.  L.  Rep.  324,  20  S.  W.  215. 

And  a  plaintiff  in  an  action  for  slander  in  charging  that  silk  furnished 
by  him  to  his  workmen  contained  arsenic,  resulting  in  workmen  leav- 
ing his  employ,  who  has  called  a.  witness  to  show  that  the  machini; 
of  a.  workman  was  removed  from  her  house  after  such  words  were 
spoken,  may  contradict  the  testimony  of  such  witness,  that  she  does 
not  fix  the  time  such  words  were  spoken,  by  evidence  that  on  a  former 
trial  she  testified  that  the  words  were  spoken  before  such  machine 
was  removed  and  the  workmen  stopped  work.  Elmer  v.  Fessenden, 
154  Mass.  427,  28  N.  E.  299.  A  party  who  calls  a  witness  whose  tes- 
timony not  only  fails  to  prove,  but  wholly  disproves,  his  case,  may 
ask  him  if  he  has  not  made  a  statement  to  him  conflicting  with  his 
testimony  and  which,  if  true,  would  tend  to  prove  his  case.  George 
v.  Triplett,  5  N.  D.  50,  63  N.  W.  691. 

So,  one  who  puts  a,  witness  on  the  stand,  but  excuses  him  without  asking 
him  any  questions  that  are  material  to  the  issues  on  the  trial,  is  not 
thereby  precluded,  if  the  witness  is  afterwards  called  and  examined 
by  the  opposite  party,  from  examining  him  and  discrediting  him  by 
proving  his  contradictory  statements  out  of  court.  Fall  Brook  Coal 
Co.  v.  Hewson,  158  N.  Y.  150,  43  L.R.A.  676,  52  N.  E.  1095. 

And  a  party  who,  on  the  issue  of  fraud  in  the  making  of  an  assignment, 
calls  the  assignor  as  a  witness,  may  nevertheless  show  that  a  portion 
of  his  witness's  evidence  is  untrue  by  comparing  it  with  other  por- 
tions of  his  evidence.    Becker  v.  Koch,  104  N.  Y.  394,  10  N.  E.  701. 

And  plaintiflf  who  has  taken  the  deposition  of  the  defendant  and  read  some 
portions  of  it  in  evidence,  the  remainder  being  read  by  defendant,  is 
not  precluded  from  introducing  declarations  of  the  defendant  contra- 
dictory of  the  statements  in  his  deposition,  as,  under  N.  Y.  Code  Civ. 
Proc.  g  838,  providing  that  the  testimony  of  a  party  taken  at  the  in- 
stance of  the  adverse  party  may  be  rebutted  by  other  evidence,  plain- 
tifi'  may  prove  the  fact  of  his  case  by  any  competent  evidence,  although 
such  evidence  may  operate  to  contradict  statements  in  defendant's 
deposition.  Kelly  v.  Jay,  79  Hun,  535,  29  N.  Y.  Supp.  933.  But  a 
party  cannot  offer  proof  of  prior  contradictory  statements  by  the  wit- 
ness called  by  him,  although  such  witness  is  a,  reluctant  one,  where 
the  only  effect  is  to  impeach  the  witness,  and  not  to  give  material 
evidence  on  any  issue  in  the  case.  Ontario  v.  Union  Bank,  21  Misc. 
770,  47  N.  Y.  Supp.  927  (modified  on  other  point  in  52  N.  Y.  Supp. 
328). 
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While  a  party  may  not  impeach  his  own  witness,  yet  where  he  is  disap- 
pointed in  his  witness  or  surprised  lie  may  ask  him  as  to  contra- 
dictory statements  made  by  him  for  the  purpose  of  probing  his  recol- 
lection. Humble  v.  Shoemaker,  70  Iowa,  223,  30  N.  W.  492 ;  Spaulding 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  98  Iowa,  205,  67  N.  W.  227  (particu- 
larly where  it  is  evident  that  he  is  inclined  to  shape  his  testimony 
to  aid  the  adverse  party)  ;  Hildreth  v.  Aldrich,  15  R.  I.  163,  1  Atl. 
249  (but  he  cannot  prove  such  statements  by  other  witness).  But  a 
witness  whose  testimony  has  been  merely  weakened  on  cross-examina- 
tion by  his  admission  of  having  made  an  affidavit  somewhat  modifying 
his  testimony  on  direct  examination  cannot  be  asked  on  redirect  ex- 
amination with  reference  to  his  testimony  in  another  case  where  ths 
party  calling  his  is  not  surprised  by  his  testimony,  the  witness  is  not 
hostile,  and  the  statements  in  such  other  case  are  not  inconsistent 
with  his  present  testimony,  as  he  does  not  come  within  the  rule  that 
where  a  party  calling  a  witness  is  surprised  by  testimony  contrary  tO' 
his  expectations  he  may  interrogate  him  as  to  previous  declarations 
inconsistent  with  his  testimony  for  the  purpose  of  probing  his  recol- 
lection, recalling  to  his  mind  statements  he  has  previously  made,  and 
drawing  out  an  explanation  of  his  apparent  inconsistency.  Hine  v. 
Gushing,  53  Hun,  519,  6  N.  Y.  Supp.  850.  And  defendant's  counsel 
is  properly  refused  permission  to  exhibit  to  defendant's  witness,  who- 
has  testified  that  he  did  not  liear  u,  switch  tender  warn  the  plaintifT 
of  the  approach  of  the  train  by  which  he  was  struck,  a  paper  signeJ 
by  the  witness  a  few  days  after  the  accident,  made  out  from  his  verbal 
statements  to  some  of  the  officers  of  the  defendant,  from  which  it  ap- 
pears that  he  did  hear  such  warning,  where  the  witness,  after  having 
the  fact  that  he  made  the  written  statement  called  to  his  attention^ 
still  expressed  his  opinion  that  he  did  not  hear  any  such  warning. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Lewis,  18  Ky.  L.  Rep.  957,  38 
S.  W.  482. 

A  witness  who  merely  denies  making  statements  out  of  court  favorable  to 
tlie  party  producing  him  cannot  be  contradicted  by  proof  of  such  state- 
ments under  the  provision  of  the  Oregon  Civil  Code  permitting  the 
party  producing  a  witness  to  contradict  him  by  other  evidence  and  to 
show  that  he  has  made  at  other  times  statements  inconsistent  with 
his  present  testimony,  as  that  provision  is  intended  only  to  prevent 
the  party  from  being  prejudiced  by  the  evidence  of  his  own  witness 
and  was  not  intended  to  permit  inquiries  about  matters  regardinc; 
which  the  witness  does  not  testify,  or  gives  unsatisfactory  testimony, 
!tnd  the  giving  of  proof  of  his  statements  in  reference  thereto  at  an- 
other time.     Langford  v.  Jones,  18  Or.  307,  22  Pac.  1064. 

'J'hat  a,  party  cannot  discredit  or  contradict  his  own  witness  by  proof  of 
contradictory  statements,  see  Griflnn  v.  Chicago,  57  111.  317;  Collins 
V.  Hoehle,  99  Wis.  639,  75  N.  W.  416;  Dunlap  v.  Richardson,  63  Miss. 
447  (unless  shown  to  be  deceived  by  the  fraud  or  artifice  of  the  wit- 
ness) ;   Re  Kennedy,  104  Cal.  429,  38  Pac.  93    (although  the  witnes? 
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has  not  testified  as  he  led  the  party  to  believe  he  would )  ;  Wheeler 
V.  Thomas,  67  Conn.  577,  35  Atl.  499  (by  proof  of  subsequent  contra- 
dictory statements  although  he  may  show  fact  to  which  he  testifies 
is  different ).  So,  the  husband  of  plaintiff  in  an  action  to  recover 
moneys  alleged  to  have  been  placed  in  the  hands  of  defendant's  in- 
testate as  plaintiff's  agent,  who  testifies  in  chief  to  facts  tending  to 
show  that  deceased  received  the  money  and  agreed  to  manage  it  as 
plaintiff's  agent,  and  denies  on  cross-examination  that  he  had  stated 
that  deceased  had  paid  it  back,  cannot  be  contradicted  or  impeached 
by  proof  that  he  had  in  fact  made  such  statements.  Lamb  v.  Ward, 
114  N.  C.  255,  19  S.  E.  230. 

And  a  tenant  sued  jointly  with  his  landlord,  who  is  called  by  plaintiff  and 
testifies  that  he  was  not  the  landlord's  agent  in  entering  into  the 
contract  sued  on,  cannot  be  impeached  by  showing  that  he  made  former 
contradictory  statements,  under  Vermont  Rev.  Laws,  §  1009,  providing 
that  a  party  to  a  civil  action  or  proceeding  may  compel  an  adverse 
party  to  testify  as  a  witness  in  his  behalf  "in  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses."  Good  v.  Knox,  64  Vt. 
97,  23  Atl.  520. 

"  In  the  statutory  provisions  of  Florida,  Massachusetts,  New  Mexico,  Ver- 
mont, and  Wyoming,  there  is  special  provision  made  for  the  laying  of 
a  foundation,  although  the  general  provision  in  the  other  statutes  that 
a  foundation  must  be  laid  for  impeaching  a  witness  by  proof  of  incon- 
sistent statements  would  seem  necessarily  to  apply  to  a  party's  own 
witness,  as  well  as  to  a  witness  of  the  adverse  party.  See  note  to 
Selover  v.  Bryant,  21  L.R.A.  418,  428.  See  also  cases  supra,  subdi- 
vision A,  §  1. 

2.  Compulsory  witness. 

The  rule  that  a  party  cannot  impeach  his  own  witness  has  no 
application  when  the  party  cannot  avoid  making  a  person  his 
witness,  as  in  the  case  of  an  attesting  or  subscribing  witness  to 
a  deed  or  will ;  ^  since  such  a  witness  can  hardly  be  called  the 
party's  witness,  but  is  rather  the  witness  of  the  law.^ 

1  Whitman  v.  Morey,  63  N.  H.  448,  2  Atl.  899;   Hildreth  v.  Aldrich,  15 

R.  I.  163,  1  Atl.  249;  Cox  v.  Eayres,  55  Vt.  24,  45  Am.  Rep.  583; 
Thornton  v.  Thornton,  39  Vt.  122;  Duckwall  v.  Weaver,  2  Ohio,  13; 
Whitaker  v.  Salisbury,  15  Pick.  534;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  &  S.  285;  Aldrich  v.  Nimmons,  2  Rich.  Eq.  291,  46 
Am.  Dec.  53;  Thompson  v.  Owen,  174  111.  229,  45  L.R.A.  682,  51  N. 
E.  1046. 

2  Cowden  v.  Reynolds,  12  Serg.  &  R.  281;   Crowell  v.  Kirk,  14  N.  C.    (3 

Dev.  L.)  355;  Lowe  v.  Joliffe,  1  W.  Bl.  366. 
And  he  may  of  course  contradict  such  a  witness.    Funke  v.  Cone,  65  Midi. 
581,  32  N.  W.  826   (assignor  called  by  complainants  in  an  action  to 
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enforce  a  trust  under  general  assignment  may  be  contradicted  when 
necessary  to  ascertain  the  facts).  A  party  who  is  compelled  by  a 
ruling  of  the  court  to  call  an  adverse  witness  to  give  testimony  that 
might  have  been  called  out  on  cross-examination  is  not  bound  by  his 
statements,  but  may  contradict  them  by  other  witnesses.  Pickard  v. 
Bryant,  92  Mich.  430,  52  N.  W.  788.  And  plaintiff  compelled,  in  an 
action  to  recover  rent  under  a  written  lease  the  possession  or  execution 
of  which  is  denied  by  the  defendants,  to  call  as  a  witness  their  agent, 
to  whom  it  has  been  delivered,  to  account  for  the  nonproduction  of 
the  paper,  does  not  thereby  make  such  witness  his  own  so  as  to  pre- 
clude his  contradiction.    Morris  v.  Guffey,  188  Pa.  534,  41  Atl.  731. 

And  may  impeach  him  by  proof  of  bad  character.  See  statutes  of  Indian 
Territory,  Indiana,  Arkansas,  and  Kentucky,  which  provide  that  a 
party  cannot  impeach  his  own  witness  by  proof  of  bad  character  ex- 
cept where  it  is  indispensable  to  produce  him. 

But,  in  Brown  v.  Bulkley,  14  N.  J.  Eq.  294,  it  was  stated  that  the  rule 
that,  because  a  party  cannot  avoid  making  an  individual  his  witness, 
he  was  thereby  at  liberty  to  impeach  his  veracity,  was  by  no  means 
well  settled. 


3.  Hostile  or  unwilling  witness. 

The  hostility  of  a  witness  to  the  party  calling  him  may  al- 
ways be  shown.*  And  the  court  may  allow  the  examination  in 
chief  of  a  hostile  witness  to  assume  the  form  of  a  cross-exami- 


1  John  Morris  Co.  v.  Burgess,  44  111.  App.  27 ;  Spaulding  v.  Chicago,  St.  P. 

&  K.  C.  E.  Co.  98  Iowa,  205,  67  N.  W.  227 ;  Mack  v.  Austin,  26  Misc. 
198,  55  N.  Y.  Supp.  446;  Hard  v.  Densmore,  28  App.  Div.  365,  51 
N.  Y.  Supp.  157;  Lewis  v.  Baker,  162  Pa.  510,  29  Atl.  708;  Cook  v. 
Carroll  Land  &  Cattle  Co.  —  Tex.  Civ.  App.  — ,  39  S.  W.  1006. 

2  Bank  of  Northern  Liberties  v.  Davis,  6  Watts  &  S.  285;  Gerrish  v.  Ger- 

risli,  63  N.  H.  128;  Bundy  v.  Hyde,  50  N.  H.  116. 

Yet  the  mere  fact  that  a  witness  has  failed  to  testify  as  expected  is  not 
alone  sufficient;  he  must  be  shown  to  have  given  damaging  testimony 
before  he  can  be  impeaclnd.  People  v.  Mitchell,  94  Cal.  550,  29  Pac. 
1106;  People  v.  Jacobs,  49  Cal.  384. 

Although  a  witness  may  be  hostile,  his  evidence  cannot  be  wholly  disre- 
garded.    Garbutt  v.  Bank  of  Prairie  du  Chien,  22  Wis.  384. 

4.  Opponent  as  witness. 

Where  the  adverse  party  is  called  and  examined  by  his  op- 
ponent, he  is  placed  upon  the  same  footing  as  other  witnesses, 
and  his  evidence,  as  a  general  rule,  cannot  be  impeached-* 
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But  the  party  calling  his  opponent  as  a  witness  is  not  preclud- 
ed from  proving  a  fact  to  be  otherwise  than  as  testified  to  by  such 
witness.* 

And  the  general  rule  denying  the  right  to  impeach  an  adverse 
party  called  as  a  witness  does  not  prevent  proof  of  contradictory 
statements  out  of  court,  where  such  statements  would  have  been 
admissible  in  chief  as  admissions  against  interest.' 

1  United  States  L.  Ins.  Co.  v.  Vocke  (United  States  L.  Ins.  Co.  v.  Kielgast) 
129  111.  557,  6  L.R.A.  65,  22  N.  E.  467 ;  Bowman  v.  Ash,  143  111.  649, 
32  N.  E.  486;  Graves  v.  Davenport,  50  Fed.  881;  Helms  v.  Green,  lOo 
N.  C.  251,  18  Am.  St.  Rep.  893,  11  S.  E.  470 ;  Paxton  v.  Boyce,  1  Tex. 
317;  Claflin  v.  Dodson,  111  Mo.  195,  19  S.  W.  711;  Chandler  v.  I'lee- 
man,  50  Mo.  239;  Dunn  v.  Dunnaker,  87  Mo.  597;  Fearey  v.  O'Neill, 
149  Mo.  467,  73  Am.  St.  Rep.  440,  50  S.  W.  918;  Gabbett  v.  Sparks, 
60  Ga.  582;  Piekard  v.  Collins,  23  Barb.  444;  Warren  v.  Gabriel,  51 
Ala.  235;  Branch  v.  Levy,  14  Jones  &  S.  428;  Tourtelotte  v.  Brown, 
4  Colo.  App.  377,  36  Pac.  73. 

And  the  fact  that  he  may  be  subsequently  recalled  by  one  side  or  the  other 
does  not  affect  the  rule  that  his  credibility  cannot  be  impeached  by 
the  party  first  calling  him.     Olive  v.  Olive,  95  N.  C.  485. 

But,  in  Dravo  v.  Fabel,  25  Fed.  116,  132  U.  S.  487,  3.3  L.  ed.  421,  10  Sup. 
Ct.  Rep.  170,  it  is  stated  that  a  party  called  by  his  adversary  is  to  be 
considered  as  a  hostile  witness,  and  thus  stands  in  a  position  differing; 
from  that  of  other  witnesses;  the  party  calling  him  not  being  bound 
by  his  statements,  which  may  be  contradicted  to  such  an  extent  as 
almost  to  amount  to  an  impeachment  and  an  incidental  discredit. 

So,  in  divorce  proceedings  where  tlie  plaintifT  called  the  defendant  as  i 
witness  to  prove  desertion,  the  court  held  that,  although  the  plaintiff 
could  not  impeach  defendant's  character  for  truth,  yet  specific  facts 
could  be  disputed  although  sworn  to  by  him,  as  such  witness  wa* 
both  a,  hostile  and  a  deeply  interested  witness,  and  the  court  had  a 
right  to  confront  his  statement  of  his  mental  conclusion  with  the 
facts  and  circumstances  of  his  conduct.  Cross  v.  Cross,  108  N.  Y. 
628,  15  N.  E.  333. 

So,  where  a  party  who  called  his  adversary,  relying  upon  his  evidence 
upon  an  earlier  trial,  was  entrapped  by  him,  he  may  impeach  hia 
credibility.     Cox  v.  Prater,  67  Ga.  588;  Taylor  v.  Morgan,  61  Ga.  46. 

And  in  an  action  on  an  accident  insurance  polii'y,  it  was  held  in  Corbett 
V.  Physicians'  Casualty  Asso.  135  Wis.  505,  16  L.R.A.(N.S.)  177,  11.) 
N.  W.  365,  that  the  plaintiff  may  call  and  examine  upon  the  trial, 
as  a  witness,  an  officer  of  the  defendant  corporation,  as  under  cross- 
examination,  and  thereafter  rebut  the  evidence  of  such  witness  by 
counter  or  impeaching  testimony,  or  by  proof  that  he  has  theretoforo 
made  statements  incotvaistent  with  those  made  on  his  examination. 
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In  Georgia  it  is  provided  by  statute  that  the  opposite  part)'  may  be  iii.adi^ 
a  witness  aud  he  may  be  impeached  as  tliough  testifying  in  his  own 
behalf.  And  in  Wisconsin  it  is  provided  that  the  adverse  party,  or 
the  agent  or  officer  of  a  corporation,  etc.,  may  be  examined  as  if  under 
cross-examination,  at  tlie  instance  of  the  opposite  party,  but  tlie  party 
calling  for  such  examination  shall  not  be  concluded  thereby  and  may 
rebut  the  evidence  given  thereon  by  counter  or  impeaching  testimony. 
So,  in  New  Hampshire,  the  statute  provides  that  when  one  party  offers 
the  testimony  of  the  nominal  or  real  adverse  party  he  is  not  thereby 
precluded  from  cross-examining,  contradicting,  or  impeaching  him. 
So,  also,  under  the  Ohio  statutes  a,  party  may  be  examined  as  if  undei- 
cross-examination,  as  any  other  witness,  but  the  party  calling  for  such 
examination  is  not  concluded  thereby  but  may  rebut  it  by  counter- 
testimony. 

«Rindskoph  v.  Kuder,  145  111.  607,  34  N.  E.  484;  Pickard  v.  Collins,  23 
Barb.  444;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E.  133;  Hankinson 
V.  Vantine,  152  N.  Y.  20,  46  N.  E.  292;  Helms  v.  Green,  105  N.  C. 
251,  18  Am.  St.  Rep.  893,  11  S.  E.  470;  Chester  v.  Wilhelm,  111  N. 
C.  314,  16  S.  E.  229;  Paxton  v.  Boyce,  1  Tex.  317;  Cook  v.  Carroll 
Land  &  Cattle  Co.  —  Tex.  Civ.  App.  — ,  39  S.  W.  1006;  Smith  v. 
Ehanert,  43  Wis.  181. 

Thus,  plaintiffs  in  an  action  to  set  aside  a  mortgage  as  in  fraud  or  credit- 
ors, who  made  a  defendant  their  witness,  are  not  precluded  from  show- 
ing by  other  witnesses  that  the  transaction  was  fraudulent  and  for  the 
purpose  of  defrauding  the  creditors  of  the  witness,  and  that  defend- 
ants participated  in  the  fraud,  although  defendant  testified  to  tho 
good  faith  of  the  transaction.  Imhoff  v.  McArthur,  146  Mo.  371,  48 
S.  W.  456.  And  a  plaintiff  who  has  taken  the  deposition  of  defendant 
and  read  some  portion  of  it  in  evidence,  the  remainder  being  read  by 
defendant,  is  not  precluded  from  introducing  declarations  of  the  de- 
fendant contradictory  of  the  statements  in  his  deposition,  as,  under 
New  York  Code  of  Civil  Procedure,  §  838,  providing  that  the  testi- 
mony of  a  party  taken  at  the  instance  of  the  adverse  party  may  be 
rebutted  by  other  evidence,  plaintiff  may  prove  the  facts  of  his  case 
by  any  competent  evidence,  although  such  evidence  may  operate  to 
contradict  the  statements  in  defendant's  deposition.  Kelly  v.  Jay, 
79  Hun,  535,  29  N.  Y.  Siipp.  933.  So  also,  where  the  plaintiff,  whose 
ownership  of  notes  sued  on  is  denied,  is  called  as  a  witness  by  de- 
fendant, and  testifies  that  she  had  contributed  out  of  her  separate 
earnings  a  certain  part  to  the  purchase  of  the  note,  and  that  her 
father  furnished  the  balance,  defendant  is  not  precluded  from  showing 
that  her  husband  owned  tlie  note.  Gardner  v.  Connelly,  75  Iowa,  20."), 
39  N.  W.  650. 

Plaintiff  by  the  introduction  in  evidence  of  the  ante-trial  examination  of 
defendant,  even  though  it  may  as  to  part  thereof  make  him  his  own 
witness,  is  not  thereby  precluded  from  directly  and  specifically  nega- 
tiving part  of  such  examination  whore  that  is  the  only  possible  way 
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of  establishing  a  different  state  of  facts,  and  such  evidence  is  not  ob- 
jectionable as  impeaching  the  witness.  Crocker  v.  Agenbroad,  122 
Ind.  585,  24  N.  E.  169. 

8  Carney  v.  Hennessey,  77  Conn.  577,  60  Atl.  129 ;  Gibbs  v.  Linabury,  2-2 
Mich.  479,  7  Am.  Rep.  675;  Pickard  v.  Collins,  23  Barb.  444;  Griiii.^ 
V.  Wliitson,  3  Kan.  App.  437,  43  Pac.  813;  Thomas  v.  McDaneld,  88 
Iowa,  374,  55  N.  W.  499 ;  Call  v.  Pike,  68  Me.  217 ;  Mason  v.  Poulson, 
43  Md.  161 ;  Gould  v.  John  Hancock  Mut.  L.  Ins.  Co.  114  App.  Div. 
312,  99  N.  Y.  Supp.  833;  Koester  v.  Rochester  Candy  Works,  194  N. 
Y.  92,  19  L.R.A.(N.S.)  783,  87  N.  E.  77,  16  A.  &  E.  Ann.  Cas.  589; 
reversing  122  App.  Div.  894,  106  N.  Y.  Supp.  1134;  Perry  v.  Massey, 
1  Bail.  L.  32;  Lambert  v.  Armentrout,  65  W.  Va.  375,  22  L.R.A.  (N.S.) 
556,  64  S.  E.  260. 

And,  in  Jamison  v.  Bagot,  106  Mo.  240,  16  S.  W.  697,  it  was  held  that 
where  plaintiff  had  introduced  defendant's  deposition  made  at  another 
trial,  other  admissions  made  by  defendant,  contradicting  what  was* 
said  in  such  deposition,  were  also  properly  admitted. 

For  a  full  discussion  of  the  question  of  the  right  to  impeach  one's  own 
witness,  with  a  review  of  all  the  authorities,  see  note  in  21  L.R.A.  418. 

F.    COEEOBORATION  OF  IMPEACHED  WITNESS. 

The  authorities  are  nearly  unanimous  in  holding  that  the 
mere  fact  that  a  witness's  testimony  is  contradicted  by  opposing 
testimony  does  not  warrant  the  introduction  of  evidence  as  to 
his  reputation  for  truth  and  veracity.  His  credibility  must  be 
attacked.^  But  where  his  credibility  has  been  directly  attacked 
by  proof  as  to  character  or  facts  affecting  it,  evidence  is  admis- 
sible to  sustain  him  in  respect  thereto.*  As  to  whether  general 
good  character  or  reputation  for  truth  and  veracity  may  be 
shown  where  a  witness  has  been  impeached  by  proof  of  contra- 
dictory statements  the  authorities  are  divided.'  Prior  state- 
ments consistent  with  present  testimony  are  usually  inadmissible 
as  sustaining  evidence,*  unless  it  has  been  charged  that  such 
present  testimony  is  the  result  of  recent  fabrication  or  given  un- 
der the  influence  of  a  motive  which  did  not  exist  at  the  time  of 
the  making  of  such  prior  statements.*  A  witness  may  sometimes 
be  corroborated  by  collateral  documentary  evidence  or  collateral 
testimony.  ° 

The  sustaining  witness  must,  in  order  to  testify  as  to  char- 
acter, show  his  knowledge  thereof.'' 

1  Owens  v.  White,  28  Ala.  413;  Mobile  &  G.  E.  Co.  v.  Williams,  54  Ala. 
168;   Moon   v.   Crowder,  72  Ala.  79;   People  v.  Bush,  65  Cal.   129,  3 


rx. IMPEACHMENT  AND  COEEOBOEATION  Oi'  WITNESSES.        287 

Pac.  590,  5  Am.  Crim.  Rep.  459;  Rogers  v.  Moore,  10  Conn.  14;  Saussr 
V.  South  Florida  R.  Co.  22  Fla.  327;  Travelers'  Ins.  Co.  v.  Shepparci, 
85  Ga.  751,  12  S.  E.  18;  Miller  v.  Western  &  A.  R.  Co.  93  Ga.  480,  21 
S.  E.  52;  Anderson  v.  Southern  R.  Co.  107  Ga.  500,  33  S.  E.  644; 
Tedens  v.  Schumers,  112  111.  263;  Chicago  &  A.  R.  Co.  v.  Fisher,  31 
111.  App.  36;  Pruitt  v.  Cox,  21  Ind.  15;  Brann  v.  Campbell,  86  Ind. 
516;  Fitzgerald  v.  Goff,  99  Ind.  28;  Vance  v.  Vance,  2  Met.  (Ky.) 
581 ;  Vernon  v.  Tucker,  30  Md.  459 ;  Atwood  v.  Dearborn,  1  Allen,  483, 
79  Am.  Dec.  755 ;  Mathias  v.  O'Neill,  94  Mo.  520,  6  S.  W.  253 ;  Young 
V.  Johnson,  123  N.  Y.  226,  25  N.  E.  363;  First  Nat.  Bank  v.  Blake- 
man,  19  Okla.  106,  12  L.E.A.(N.S.)  364,  91  Pac.  868;  Osmun  v.  Win- 
ters, 25  Or.  260,  35  Pac.  250;  Braddee  v.  Brownfield,  9  Watts,  124; 
American  F.  Ins.  Co.  v.  Hazen,  110  Pa.  530,  1  Atl.  605;  Farr  v. 
Thompson,  Cheves,  L.  37;  Tomson  v.  Heidenheimer,  16  Tex.  Civ.  App. 
114,  40  S.  W.  425;  Timmony  v.  Burns,  —  Tex.  Civ.  App.  — ,  42  S.  W. 
133  (where  the  witness  was  a  party  and  also  a  stranger)  ;  Stevenson 
v.  Gunning,  64  Vt.  601,  25  Atl.  697;  Spurr  v.  United  States,  31  C. 
C.  A.  202,  59  U.  S.  App.  603,  87  Fed.  701;  Louisville  &  N.  R.  Co.  v. 
McClish,  53  C.  C.  A.  60,  115  Fed.  268. 

And  so,  evidence  as  to  the  good  character  of  a  witness  for  truth  and  ver- 
acity and  fair  dealing  is  not  admissible  when  his  general  character  is 
not  assailed,  although  the  case  may  turn  upon  the  credit  given  to  his 
testimony.  First  Nat.  Bank  v.  Commercial  Assur.  Co.  33  Or.  43,  52 
Pac.  1050. 

So,  a  witness  whose  character  is  attacked  only  by  an  inference  of  fravid, 
immorality,  or  crime,  arising  as  a  consequence  of  a  contradiction  of 
his  testimony  upon  an  issue  in  the  case,  cannot  be  supported  by  proof 
of  good  character.  DiiTenderfer  v.  Scott,  5  Ind.  App.  243,  32  N.  E. 
87.  'Nor  is  the  mere  fact  of  such  conflict  or  contradiction  ground  for 
the  admission  of  prior  consistent  statements  for  the  purpose  of  cor- 
roboration. Hodges  V.  Bales,  102  Ind.  494,  1  N.  E.  692;  Berlin  v. 
Kern,  6  Northampton  Co.  Rep.  299. 

Nor  is  evidence  in  support  of  the  character  of  a  witness  admissible  be- 
fore impeaching  evidence  has  been  adduced  by  the  adverse  party,  and 
cannot  be  so  introduced  for  the  convenience  of  nonresident  witnesses 
who  are  to  give  the  supporting  evidence.  Travelers  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  12  S.  E.  18.  But  in  Barkly  v.  Copeland,  74  Cal. 
1,  15  Pac.  307,  it  is  held  that  the  admission  of  corroborative  evidence 
before  the  putting  in  of  impeaching  evidence  is  not  error  requiring 
the  reversal  of  the  judgment,  where  the  objecting  party  subsequently 
introduced  impeaching  evidence  authorizing  the  introduction  of  such 
corroboration. 

Evidence  of  the  general  good,  reputation  in  the  community  where  he  lives, 
of  plaintiff  in  an  action  for  slander,  is  inadmissible  to  sustain  him, 
where  it  is  questioned  in  no  way  but  by  inquiries  made  upon  cross- 
examination  as  to  specific  facts  that  may  tend  to  weaken  his  good 
character.    Hitchcock  v.  Moore,  70  Mich.  112,  37  N.  W.  914.    And  evi- 
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(lence  to  sustain  tlie  character  of  a  witness  for  trutli  is  not  admissible 
where  no  attack  has  been  made  on  his  character,  although  lie  has  been 
cross-examined  with  a  view  to  showing  that  the  injury  complained  of 
had  probably  been  sustained  by  him  before  the  accident  under  inves- 
tigation. Reynolds  v.  Richmond  &  M.  R.  Co.  92  Va.  400,  23  S.  E. 
770.  Likewise  it  is  held  in  First  Nat.  Bank  v.  Commercial  Assur. 
Co.  33  Or.  43,  52  Pac.  1050,  that  questions  asked  a  witness  for  de- 
fendant upon  cross-examination  in  an  action  upon  a  fire  insurance 
policy,  concerning  an  attempted  barter  of  the  knowledge  he  possessed 
of  the  burning  of  the  property  insured,  tend  to  show  his  bias  towards 
the  defendant  and  to  discredit  his  testimony,  but  did  not  impeach  his 
general  character  so  far  as  to  let  in  testimony  of  his  good  reputation 
for  truth  and  fair  dealing. 
Nor  is  the  character  of  a  witness  for  defendant  railroad  company  put  in 
issue  so  as  to  autliorize  the  introduction  of  evidence  as  to  his  char- 
acter for  veracity  by  an  allegation  in  plaintiff's  petition,  and  testi- 
mony in  support  thereof  to  the  effect  that  such  witness,  as  agent  for 
defendant,  committed  an  assault  which  resulted  in  the  death  of  plain- 
tiff's intestate.    Anderson  v.  Southern  R.  Co.  107  Ga.  500,  33  S.  E.  044. 

But  in  the  following  cases  u.  contra  holding  was  made,  and  the  evidence 
of  reputation  admitted:  State  v.  Desforges,  48  La.  Ann.  73,  18  So. 
912;  George  v.  Pilcher,  28  Gratt.  299,  26  Am.  Rep.  350;  Davis  v. 
State,  38  Md.  75. 

And  in  Newton  v.  Jackson,  23  Ala.  335,  evidence  in  support  of  the  wit- 
ness's reputation  was  admitted,  even  though  the  testimony  which  was 
opposed  was  on  an  immaterial  point. 

So,  in  State  v.  DeWolf,  8  Conn.  93,  20  Am.  Dec.  90,  where  a  witness  was 
deaf  and  dumb,  the  evidence  was  admitted  on  the  ground  that  she  was 
practically  a  stranger  to  all,  e.xcept  her  relatives  and  a  few  similarly 
afflicted  persons. 

And  in  Merriam  v.  Hartford  &  N.  H.  R.  Co.  20  Conn.  354,  52  Am.  Dec. 
344,  evidence  was  admitted  where  the  witness  was  a  stranger  in  that 
locality. 

And  in  San  Antonio  &  A.  P.  R.  Co.  v.  Robinson,  79  Tex.  608,  15  S.  W. 
584,  it  is  held  that  a  plaintiff  may  introduce  in  rebuttal  testimony 
confirmatory  of  his  testimony  in  chief  upon  a  point  in  issue,  when 
defendant  has  introduced  evidence  in  opposition  to  his  testimony  in 
chief. 

In  some  states  it  is  provided  by  statute  that,  where  character  is  not  in- 
volved, sustaining  evidence  as  to  good  character  is  inadmissible  until 
the  witness  has  been  impeached.  See  statutes  of  Arkansas,  California, 
Idaho,  Indian  Territory,  Kentucky,  Montana,  and  Oregon.  And  in 
Georgia  it  is  provided  that  a  witness  impeached  by  proof  of  contra- 
dictory statements  may  be  sustained  by  proof  of  general  good  chax- 
acter. 
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As  to  corroboration  in  case  of  proof  of  contradictory  statements,  see  infra, 
note  3. 

5  Thus,  a  witness  whose  character  has  been  attacked  by  proof  of  specific 
acts  can  sustain  himself  by  proof  of  his  general  good  character  since 
such  acts  were  committed.  Central  E.  &  Bkg.  Co.  v.  Uodd,  83  Ga. 
.■lOT,  10  S.  E.  206.  And  the  good  character  of  a  witness  who,  upon 
cross-examination,  admits  his  conviction  and  confinement  in  a  pen- 
itentiary for  a  crime  involving  moral  turpitude,  may  be  established 
by  the  party  calling  him  by  evidence  cf  his  general  reputation  for 
truth.  Wick  v.  Baldwin,  51  Ohio  St.  51,  36  N.  E.  671.  A  witness  im- 
peached by  proof  of  conviction  of  a  crime  may  be  sustained  by  evi- 
dence of  his  reputation  for  truth.  Gertz  v.  Fitchburg  K.  Co.  137  Mass. 
77,  50  Am.  Rep.  285.  And  an  exconvict  may  be  permitted  to  testify 
that  he  was  a  "trusty,"  as  an  ofi'set  to  his  conviction.  Tennessee 
Coal,  I.  &  E.  Co.  V.  Haley,  29  C.  C.  A.  328,  52  U.  S.  App.  5C0,  85  Fed. 
534.  Plaintiff  in  a  libel  suit  may  rebut  evidence  of  his  bad  reputation 
for  integrity  in  politics  by  proof  of  his  general  character  for  integ- 
rity. Post  Pub.  Co.  V.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App.  613,  59 
Fed.  530.  So,  the  offer  in  evidence  by  defendant  in  an  action  for  per- 
sonal injuries,  of  the  doctor's  receipt,  for  the  purpose  of  contradiction 
by  showing  that  it  was  written  by  the  plaintiff  whose  arm  was  in- 
jured, and  whose  testimony  as  to  who  dressed  his  arm  and  the  giving 
of  the  receipt  by  the  doctor  was  drawn  out  on  cross-examination  and 
is  irrelevant  to  the  issue,  is  an  attack  upon  the  character  of  plain- 
tiff for  truth  and  honesty  which  authorizes  the  introduction  of  evi- 
dence of  his  general  reputation  for  truth  and  veracity.  Texas  &  P. 
R.  Co.  V.  Raney,  86  Tex.  363,  25  S.  W.  11.  And  where  there  is  intro- 
duced the  certified  copy  of  conviction  of  perjury  of  a  party  examined 
in  his  own  behalf,  which  contains  a  statement  that  a  copy  of  a  par- 
don was  filed,  he  is  entitled  to  show  the  circumstances  under  whicb 
the  pardon  was  granted.  Sisson  v.  Yost,  35  N.  Y.  S.  R.  136,  12  N.  Y 
Supp.  373.  And  proof  of  declarations  of  a  party  as  to  his  own  witness 
to  the  effect  that  he  was  perfectly  good  but  sometimes  a  little  slip 
pery,  and  that  he  could  not  rely  upon  what  he  told  him  and  could 
place  no  confidence  in  what  he  said,  is  an  impeachment  of  his  wit- 
ness's character  for  truth  and  veracity  which  authorizes  the  introduc- 
tion of  sustaining  evidence  that  his  character  for  truth  and  veracit> 
is  good.    Prentiss  v.  Roberts,  49  Me.  127.    See  also  supra,  note  1. 

But  in  the  criminal  case  of  People  v.  Gay,  7  N.  Y.  378,  it  is  held  that  tes- 
timony brought  out  on  cross-examination  of  a  witness,  that  he  has 
been  prosecuted  for  perjury  and  was  committed  to  jail  for  trial,  i'f 
not  impeachment  of  his  general  character  for  truth  which  will  au- 
thorize the  introduction  of  sustaining  evidence  as  to  general  good  char- 
acter of  the  witness  for  truth.  And  in  Hannah  v.  McKellip,  49  Barb. 
.342,  it  is  held  that  proof  of  general  character  for  truth  and  veracity 
is  inadmissible  to  sustain  a  witness  sought  to  be  impeached  only 
Abbott,   Civ.   Jur.  T.— 19. 
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by  asking  liim  on  eross-examination  as  to  his  having  been  charged 
with  false  swearing. 
3  That  a  witness  may  be  so  sustained,  see  Louisville,  N.  A.  &  C.  E.  Co.  v. 
ITrawley,  110  Ind.  18,  9  N.  E.  594;  Carroll  County  Comrs.  v.  O'Con 
nor,  137  Ind.  622,  35  N.  E.  1006;  Berryman  v.  Co.x,  73  Mo.  App.  67: 
Walker  v.  Phoenix  Ins.  Co.  62  Mo.  App.  209.  But  in  the  criminal  cass 
of  State  V.  Cooper,  71  Mo.  442,  it  is  held  that  such  evidence  is  not 
admissible  after  the  witness  has  been  asked  as  to  the  making  of  cer- 
tain statements,  but  before  evidence  has  been  introduced  to  contra- 
dict him.  In  Georgia  it  is  provided  by  statute  that  a  witness  im- 
peached by  proof  of  contradictory  statements  may  be  sustained  by 
proof  of  general  good  character.  See  also  Clark  v.  Bond,  29  Ind. 
555:  Isler  >-.  Dewey,  71  N.  C.  14;  Paine  v.  Tilden,  20  Vt.  554;  Sweet 
V.  Sherman,  21  Vt.  23;  Hadjo  v.  Gooden,  13  Ala.  718.  And  see  th^^ 
criminal  cases  of  Towns  v.  State,  111  Ala.  1,  20  So.  598;  Holley  v. 
State,  105  Ala.  100,  17  So.  102;  Mercer  v.  State,  40  Fla.  216,  24  So. 
154.  And  in  George  v.  Pilcher,  28  Graft.  299,  26  Am.  Rep.  350,  in 
which,  however,  the  impeachment  was  by  cross-examination  and  the^ 
disproving  by  another  witness  of  a  material  fact,  it  is  said  that  when- 
ever the  character  of  a  witness  for  truth  and  veracity  is  attacked 
either  by  direct  evidence  of  want  of  truth,  or  by  cross-examination  or 
by  proof  of  contradictory  statements  in  regard  to  material  facts,  or 
by  disproving  by  other  witnesses  material  facts  stated  by  him  in  his 
examination,  or  in  general,  whenever  his  character  for  truth  is  im- 
peached in  any  way  known  to  the  law,  the  party  calling  him  may 
sustain  him  by  evidence  of  his  general  reputation  for  truth. 

But  to  the  contrary,  see  Russell  v.  Coffin,  8  Pick.  143;  Brown  v.  Mooers,  ft 
Gray,  451;  Wertz  v.  May,  21  Pa.  274;  Chapman  v.  Cooley,  12  Rich.  L. 
654;  Vance  v.  Vance,  2  Met.  (Ky.)  581;  Com.  v.  Tucker,  189  Mass. 
457,  7  L.R.A.(N.S.)  1056,  76  N.  E.  127;  Shepard  v.  Yocum,  10  Or. 
402,  overruling  Glaze  v.  Whitely,  5  Or.  164;  First  Nat.  Bank  v.  Com- 
mercial Assur.  Co.  33  Or.  43,  52  Pac.  1050;  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Younger,  — •  Tex.  Civ.  App.  — ,  40  S.  W.  423.  But  in  criminal  cases 
in  Texas  the  courts  have  held  that  a  witness  may  be  so  corroborated. 
Ledbetter  v.  State,  —  Tex.  Crim.  Rep.  — ,  29  S.  W.  479;  Tipton  v. 
State,  30  Tex.  App.  53o',  17  S.  W.  1097;  Crook  v.  State,  27  Tex.  App. 
198,  11  S.  W.  444. 

See  rurther  State  v.  Rice,  49  S.  C.  418,  27  S.  E.  452;  Webb  v.  State,  29 
Ohio  St.  351;  Frost  v.  McCargar,  29  Barb.  617;  People  v.  Bush,  65 
Cal.  129,  3  Pac.  590.  And  in  People  v.  Hulse,  3  Hill.  309,  it  was  held 
that  in  a  prosecution  for  rape  an  attempt  to  discredit  the  testimony 
of  the  complainant  by  showing  on  her  cross-examination  that  her 
stm-y  was  improbable  in  itself,  by  disproving  some  of  the  facts  she 
testified  to,  by  evidence  of  her  conduct  inconsistent  with  the  idea  of 
the  offense  having  been  committed,  and  by  calling  witnesses  to  show 
that  the  account  she  had  given  out  of  court  did  not  correspond  with 
her  statements  under  oath,  was  not  an  attack  upon  her  character  au- 
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thoriziiig  the  introduction  of  evidence  of  general  good  character  to 
sustain  her. 

In  Garr,  S.  &  Co.  v.  Shaffer,  ]39  Ind.  191,  38  N.  E.  811,  it  is  held  that 
in  an  action  for  replevin  evidence  cannot  be  given  to  sustain  the 
character  of  one  who  has  become  a  party  by  cross  action  for  the  re- 
turn of  certain  items  of  the  property,  where  her  testimony  has  beeir 
impeached  by  admissions  made  by  her  out  of  court  contrary  to  he.- 
evidence  on  the  trial,  because  such  admissions  bind  no  one  but  her 
and  are  not  admissible  in  the  part  of  the  action  to  which  she  is  nor 
a  party,  and  as  to  her  are  not  impeaching,  but  original  evidr;nL'<^ 
against  her  which  docs  not  authorize  the  introduction  of  such  sus- 
taining evidence. 

Mere  conflict  or  contradiction  between  witnesses  does  not  usually  author- 
ize the  introduction  of  sustaining  evidence.     >See  supra,  note  1. 

4  Marx  V.  Leinhaufl',  93  Ala.  453,  9  So.  818;  Adams  v.  Thornton,  82  Ala. 
260,  3  So.  20  (testimony  on  former  trial)  ;  Baxter  v.  Camp,  71  Conn. 
245,  42  L.R.A.  514,  41  Atl.  803;  Hodges  v.  Bales,  102  Ind.  494,  1  N.  E. 
692;  Clever  v.  Hilberry,  116  Pa.  431,  9  Atl.  647;  Rhutasel  v.  Steph- 
ens, 68  Iowa,  627,  27  N.  W.  786;  Dudley  v.  BoUes,  24  Wend.  465.  So, 
statements  made  by  a  judgment  debtor  at  a  remote  period,  to  the  same 
effect  as  his  testimony,  are  inadmissible  in  an  action  by  one  whoso 
title  is  claimed  to  have  been  acquired  in  fraud  of  creditors,  to  recover 
property  seized  by  the  sheriff  under  a,  writ,  for  the  purpose  of  con- 
tradicting the  effect  of  statements  inconsistent  with  his  testimony, 
or  of  impeachment  of  bad  character.  Mason  v.  Vestal,  88  Cal.  396, 
26  Pac.  213.  And  evidence  that  a  witness  whose  testimony  is  admit- 
ted to  be  true  made  statements  out  of  court  similar  to  what  he  has 
testified  to  is  inadmissible  to  rebut  contradictory  statements  which 
he  admitted  he  had  made  on  several  occasions  out  of  court,  or  to  cor- 
roborate his  testimony  as  given.  Lavigne  v.  Lee,  71  Vt.  167,  42  Atl. 
10S3.  Where  a  stenographer  has  testified  that  a  witness  had  testified 
difl'erently  before  an  auditor,  it  is  not  permissible  to  show  that  in 
another  action  he  had  testified  in  the  same  way  as  at  the  present  trial. 
Chase  v.  Perley,  148  Mass.  289,  19  N.  E.  398.  See  further  Ewing  v. 
Keith,  IC  Utah,  312,  52  Pac.  4;  Texas  &  P.  Coal  Co.  v.  Lawson,  10 
Tex.  Civ.  App.  491,  31  S.  W.  843. 

The  general  rule  is  stated  in  Silva  v.  Pickard,  10  Utah,  78,  37  Pac.  8li, 
and  Ewing  v.  Keith,  16  Utah,  312,  52  Pac.  4,  to  be  that  the  declara- 
tions of  the  party  made  out  of  court  are  not  admissible  to  corroborate 
his  sworn  testimony,  except  in  extreme  cases  where  their  rejection 
would  work  a  real  and  manifest  wrong;  and  in  no  case  should  they 
be  admitted  if  it  appears  that  he  had  any  interest  or  motive  in  making 
them,  if  he  was  subject  to  disturbing  influences,  or  if  the  ultimate 
effect  and  operation  arising  from  a  change  of  circumstances  could 
have  been  foreseen.  And  proof  of  prior  statements  of  a  witness  con- 
sistent with  his  present  testimony  are  not  rendered  admissible  to  cor- 
roborate him   by  the  introduction   of  evidence  of   inconsistent  state- 
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ments  made  by  him,  where  it  does  not  appear  that  at  the  time  of  the 
making  of  such  prior  statements  he  stood  in  any  different  relation  to 
the  cause  than  he  now  stands.     Reed  v.  Spaulding,  42  N.  H.  114. 

And  where  tliere  is  no  evidence  tending  to  show  that  the  witness's  present 
testimony  is  a  fabrication  of  recent  date,  evidence  of  consistent  state- 
ments is  inadmissible  to  support  him.  Crooks  v.  Bunn,  136  Pa.  368,  20 
Atl.  529;  Bradley  v.  Freed,  —  Tenn.  — ,  51  S.  W.  124;  Loomis  v. 
New  York,  N.  H.  &  H.  E.  Co.  159  Mass.  39,  34  N.  E.  82;  Stolp  v. 
Blair,  68  111.  541.  A  witness  contradicted  as  to  a,  material  point  of 
his  testimony  and  by  proof  of  a  statement  out  of  court  inconsistent 
with  his  testimony  cannot  be  corroborated  by  a  letter  purporting  to 
show  a  statement  of  the  matter  similar  to  his  present  testimony,  where 
it  does  not  appear  that  the  letter  was  written  when  the  transaction 
was  recent,  nor  docs  it  appear  but  that  it  might  have  been  prepared 
with  direct  reference  to  the  litigation.  Robb  v.  Hackley,  23  Wend. 
50.  Evidence  that  a  witness  had  previously  told  the  same  story  that 
he  tells  on  the  stand  is  not  admissible  in  corroboration  where  his 
credibility  is  attacked  on  the  ground  that  he  had  attempted  to  black- 
mail a  third  person,  since  such  unsuccessful  attempted  blackmail 
would  not  tend  to  create  and  show  malice  against  a  party  to  the  suit 
within  the  rule  that  where  a  witness's  credibility  is  attacked  for  al- 
leged ill-will  or  corrupt  motive,  similar  statements  made  previous 
to  the  existence  of  such  ill-will  or  motive  are  admissible  in  corrobora- 
tion. Train  v.  Taylor,  51  Hun,  215,  4  N.  Y.  Supp.  492.  And  evi- 
dence of  prior  declarations  made  shortly  after  the  occurrence  and  loni? 
before  the  testimony  is  given  on  the  trial,  which  testimony  is  con- 
tradicted by  proof  of  prior  inconsistent  declarations,  is  inadmissible 
in  corroboration  thereof  where  the  contradiction  simply  goes  to  the 
credit  to  be  given  to  the  recollection  of  the  witness,  as  such  evidence 
is  admissible  in  corroboration  only  where  the  testimony  on  the  trial 
is  charged  to  be  a  fabrication  made  out  of  whole  cloth  under  the 
influence  of  a  motive  which  has  come  to  operate  since  the  occurrence. 
Dechert  v.  Municipal  Electric  Light  Co.  39  App.  Div.  490,  57  N.  Y. 
Supp.  225.  So,  a  witness  whose  credibility  has  been  affected  by  evi- 
dence merely  that  he  was  not  present  at  a  certain  accident,  to  the  de- 
tails of  which  he  testifies,  cannot  be  sustained  by  proof  of  an  unsworn 
statement  made  by  him  shortly  after  such  accident  to  the  effect  merely 
that  he  was  present  thereat,  but  in  which  none  of  the  details  were  re- 
lated and  which  therefore  in  no  way  tends  to  corroborate  him  as  to 
such  details,  as  he  does  not  come  within  the  rule  that  where  a  witnes'^ 
has  been  impeached  by  testimony  tending  to  show  corrupt  motives 
and  fabrication  the  fact  that  he  has  made  the  same  statements  short- 
ly after  the  occurrence  and  before  a  motive  to  fabricate  existed  can 
be  shown  as  tending  to  support  his  integrity  and  the  accuracy  of  his 
recollection.  Baltimore  City  Pass.  R.  Co.  v.  Knee,  83  Md.  77,  34  Atl. 
252. 

And  the  mere  making  of  contradictory  statements   on   cross-examination 
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was  held  in  Com.  v.  Tucker,  189  Mass.  457,  7  L.R.A.(N.S.)  10,56,  7(i 
Ni .  E.  127,  not  to  justify  the  admission  of  evidence,  of  prior  statement.s 
to  support  the  witness  by  corroborating  the  testimony  given  on  direct 
examination,  although  the  contradiction  consisted  of  the  admission  of 
the  making  of  prior  statements  in  conflict  with  the  testimony  given, 
so  that  it  may  be  contended  that  the  testimony  is  a  matter  of  recent 
contrivance. 

Statements  made  by  members  of  an  association  to  a  bank  as  to  the  pas- 
sage of  a,  resolution  limiting  the  purchase  of  wool  by  the  association 
to  a,  certain  amount  for  a  designated  year,  by  which  the  bank  was  in- 
duced to  extend  further  credit,  are  inadmissible  in  corroboration  of 
evidence  that  such  resolutions  had  been  passed,  as  their  own  interest 
was  being  served  at  the  time  by  making  such  statements.  Silva  v. 
Pickard,  10  Utah,  78,  37  Pac.  86.  But  in  Graham  v.  McEeynolds,  90 
Tenn,  (173,  18  S.  W.  272,  it  is  held  that  where  it  is  sought  to  impeach 
a.  witness  by  proving  former  contradictory  statements,  confirmatori- 
statements  previously  made  cannot  be  excluded  on  the  ground  thac 
they  are  self-serving  declarations. 

In  Kelly-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  8  Tex.  Civ.  App.  227,  2S 
S.  W.  1027,  it  is  held,  however,  that  in  an  action  on  a  fire  insurance 
policy  a  witness  who  has  testified  that  the  insured  attempted  to  hire 
him  to  burn  the  insured  property  may  be  supported  by  evidence  that 
he  had  made  similar  statements  before,  where  his  testimony  is  direct- 
ly contradicted  and  evidence  introduced  that  he  had  stated  that  de- 
tectives had  been  trying  to  get  him  to  swear  to  the  statements  testified 
to  by  him. 

A  witness  who  on  cross-examination  states  that  he  can  think  of  no  other 
reason  for  failing  to  testify  on  his  first  examination  to  a  fact  testified 
to  by  him  when  recalled,  than  that  he  forgot  such  fact  and  afterwards 
saw  it  in  the  minutes  taken  in  a  previous  examination,  may  be  sup- 
ported by  introducing  in  evidence  the  part  of  such  minutes  showintr 
that  he  testified  as  stated  by  him.  Vilas  Nat.  Bank  v.  Newton,  25 
App.  Div.  62,  48  N.  Y.  Supp.  1009. 

In  North  Carolina  it  is  held  that  a  witness  whose  testimony  is  impeached 
may  be  corroborated  by  showing  that  he  has  previously  made  similar 
statements  about  the  transaction.  Wallace  v.  Grizzard,  114  N.  C. 
488,  19  S.  E.  760.  See  also  Burnett  v.  Wilmington,  N.  &  N.  R.  Co.  120 
N.  C.  517,  26  S.  E.  819  (and  the  witness  himself  is  competent  to  tes- 
tify to  the  consistent  statements)  ;  Rittenhouse  v.  Wilmington  Street 
R.  Co.  120  N.  C.  544,  26  S.  E.  922  (written  statement  signed  soon  after 
occurrence  of  accident). 

See  supra,  subdivision  A,  §  1,  note  3,  as  to  giving  opportunity  for  explana- 
tion. 

f'Barkly  v.  Copeland,  74  Cal.  1,  15  Pac.  307;  Lewy  v.  Fischl,  65  Tex.  311; 
McLain  v.  British  &  F.  M.  Ins.  Co.  16  Misc.  336,  38  N.  Y.  Supp.  77 ; 
Glass  V.  Bennett,  89  Tenn.  478,  14  S.  W.  1085;  Baber  v.  Broadway  ty 
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S.  Ave,  E.  Co.  9  Misc.  20,  29  N.  Y.  Supp.  40;  Herrick  v.  Smith,  13 
Hun,  448;  French  v.  Merrill,  6  N.  H.  465. 

0  Thus,  where  on  cross-examination  the  defendants  seek  to  impeach  a  mort- 
gagee by  showing  that  she  paid  no  consideration  for  the  mortgage,  as 
she  testified,  her  banic  book  is  admissible  in  support  of  her  statement 
as  to  the  payment  of  such  consideration.  Wright  v.  Towle,  67  Mich. 
255,  34  N.  W.  578.  And  likewise  in  Harbison  v.  Hall,  124  N.  C.  62G, 
.32  S.  E.  964,  it  was  held  that  evidence  in  an  action  for  goods  sold  and 
delivered,  of  the  system  of  entries  in  the  vendor's  books  when  checks 
and  money  were  received,  and  that  an  investigation  of  the  books  failed 
to  show  any  evidence  of  payment,  is  admissible  to  corroborate  their 
testimony  that  the  account  is  unpaid,  where  the  vendee  testified  that 
he  has  paid  the  entire  amount. 

But  in  New  Jersey  Zinc  &,  Iron  Co.  >.  Lehigh  Zinc  &  Iron  Co.  59  N.  J.  L, 
189,  35  Atl.  915,  it  is  held  that  books  of  science  referred  to  by  a  wit- 
ness on  cross-examination  as  partly  the  basis  of  his  opinion,  are  in- 
admissible to  corroborate  him.  And  tliat  u,  witness  cannot  be  corrobo- 
rated on  a  hearing  before  the  police  commissioners  of  a  city  of  charges 
preferred  against  a  member  of  the  police  force,  as  to  facts  stated  b}' 
her,  by  entries  made  in  her  own  books, — especially  where  they  are  sus- 
picious in  themselves  because  no  such  books  were  kept  until  just  pre- 
vious to  the  transaction  in  question,  see  Re  Smith,  85  Hun,  359,  32  K. 
N.  Supp.  943.  And  a  memorandum  made  by  the  cashier  of  a  bank  as 
to  the  nature  of  a  transaction  by  which  a  note  was  received  by  the 
bank,  vouched  for  by  no  one  but  himself,  is  inadmissible  to  establisli 
his  credibility  after  the  introduction  of  his  contradictory  testimony 
on  a  former  trial  in  regard  tp  such  transaction.  State  Nat.  Bank  v. 
Weed,  39  App.  Div.  602,  57  N.  Y.  Supp.  706. 

Where  a  person  on  cross-examination  has  testified  to  the  contents  of  a 
written  order,  the  order  may  be  properly  introduced  to  sustain  what 
he  has  said  about  its  contents.  Wiggins  v.  Guthrie,  101  N.  C.  061,  7 
S.  E.  761.  And  where  defendant  testified  in  his  own  behalf  that  a 
part  of  the  consideration  of  a  note  was  $2,400,  the  purchase  price  of 
the  land  in  controversy,  and  his  testimony  was  impeached,  it  was  com- 
petent, for  the  purpose  of  corroborating  him,  to  admit  in  evidence  a 
deed  made  not  many  years  before  to  a  person  under  whom  the  plain- 
tiff claimed,  in  which  the  consideration  was  stated  to  be  $2,400.  Hin- 
ton  v.  Pritchard.  98  N.  C.  355,  4  S.  E.  462. 

Testimony  of  a  juror  that  a  witness  did  not  give  certain  testimony  on  the 
trial  of  the  case  is  admissible  to  corroborate  such  witness,  who  has 
denied  making  those  statements,  on  cross-examination,  after  other  wit- 
nesses have  testified  that  he  did  make  them.  Bronson  v.  Leach,  74 
Mich.  713,  42  N.  W.  174.  And  where  plaintiff  has  testified  that  a  third 
person  stated  that  defendant  set  fire  to  a  building,  in  the  presence  of 
the  latter,  who  made  no  response,  and  this  third  person  being  sworn 
in  defendant's  behalf  having  denied  making  the  statement,  plaintiff, 
to  support  his  own  credit,  may  prove  by  another  witness  that  he  wa,s 
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present  and  heard  the  statements  by  defendant's  witness  to  whieli 
plaintiff  testified.  Bray  v.  Latham,  81  Ga.  640,  8  S.  E.  64. 
Evidence,  however,  tliat  a  company  sued  by  a  servant  for  injuries  sus- 
tained in  its  employment  was  protected  by  insurance  against  loss  from 
accidental  injuries  suffered  by  its  workmen,  offered  as  tending  to  prove 
that  its  general  manager  had  no  motive  to  testify  untruthfully,  i.^ 
inadmissible  when  it  is  not  shown  that  he  knew  of  the  fact  of  such, 
insurance.  JloQuillan  v.  Willimantie  Electric  Light  Co.  70  Conn.  715, 
40  Atl.  928. 

'  Cook  v.  Hunt,  24  III.  536.  But  a  witness  caimot  be  sustained  as  to  cred- 
ibility by  allowing  another  witness  to  testify  to  his  individual  opin- 
ion on  such  question.  Savannah,  F.  &  W.  R.  Co.  v.  Wideman,  99  Ga. 
245,  25  S.  E.  400. 

The  testimony  of  witnesses  living  in  the  neighborhood  of  a  witness  whose 
character  for  truth  and  veracity  is  attempted  to  be  impeached,  that 
they  never  heard  her  character  in  that  respect  questioned,  is  compe- 
tent, as  well  as  the  testimony  of  witnesses  who  state  that  they  know 
her  reputation  and  that  it  is  good.  Stevens  v.  Blake,  5  Kan.  App. 
124,  48  Pac.  888.  And  a  sustaining  witness  is  competent  to  testify 
to  the  character  for  truth  and  veracity  of  an  impeached  witness  where 
he  states  that  he  has  known  such  witness  for  several  years',  although 
he  further  states  that  he  has  never  heard  his  character  called  in  ques- 
tion or  discussed.  Davis  v.  Franke,  33  Gratt.  414.  See  also  crimi- 
nal cases  of  State  v.  Nelson,  58  Iowa,  208,  12  N.  W.  253;  Hodgkins 
V.  State,  89  Ga.  761,  15  S.  E.  695.  But  an  impeached  witness  cannot 
be  sustained  by  testimony  of  people  who  are  not  familiar  with  his 
reputation,  that  they  never  heard  it  assailed.  Magee  v.  People,  139 
111.  138,  28  N.  E.  1077. 

In  Artope  v.  Goodall,  53  Ga.  318,  where  the  trial  court  had  refused  to 
permit  a  sustaining  vritness  to  be  asked  whether  he  would  believe  the 
impeached  witness  under  oath  where  he  stated  that  his  character 
had  been  exemplary  in  some  things  and  not  in  others,  but  that  he  did 
not  know  the  general  opinion  of  the  people  about  him,  it  is  said  that 
if  the  sustaining  witness  is  not  able  to  say  that  the  general  character 
of  the  impeached  witness  is  not  bad,  he  should  at  least  be  required 
to  state  that  it  is  not  such  as  to  render  him  unworthy  of  credit  on 
his  oath,  before  lie  can  give  his  own  declaration  that  from  this 
character  he  would  believe  him  under  oath. 

In  First  Nat.  Bank  >.  Wolff,  79  Cal.  69,  21  Pac.  551,  748,  it  is  held  that 
the  striking  out  of  the  testimony  of  a  sustaining  witness  who  on  cios.->- 
examjnation  states  that  he  had  never  heard  the  witness's  reputa- 
tion discussed,  nor  talked  with  anyone  about  it,  is  error  where  he 
has  testified  on  direct  examination  that  he  knows  his  reputation 
for  truth,  honesty,  and  integrity,  and  that  it  is  good,  and  that  he 
would  believe  him  under  oath. 

A  sustaining  witness  is  competent  to  testify  that  he   would  believe  the 
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impeached   witness   under    oath,   where   he   states   that   he   has   been 
acquainted  with  him  for  ten  years,  is  well  acquainted  in  his  neighbor- 
hood and  has  heard  his  character  questioned,  although  he  states  that 
he  does  not  know  "from   the  speech  of  people"  what  his  character 
for  truth  and  veracity  is.     Adams  v.   Greenwich  Ins.   Co.  70  N.  Y. 
160.     And  a  witness  who  testifies  that  he  knows  the  impeached  wit- 
ness and  the  persons  with  whom  he  associates  may  be  asked  whether 
he  would  believe  him  under  oath,  although  he  further  states  that  he 
has  never  heard  his  character  for  truth  and  veracity  spoken  of.     Peo- 
ple V.  Davis,  21  Wend.  315.     See  also  National  Bank  v.  Scriven,  63 
Hun,  375,  18  N.  Y.  Supp.  277. 
A  sustaining  witness  who  testifies  that  he  has  known  the  impeached  wit- 
ness  fifteen  years  and  has  never  heard  his  reputation  questioned  ex- 
cept by  persons  connected  with  him  in  business,  cannot  be  asked  wheth- 
er he  would  believe  him  on  oath,  judging  from  his  knowledge  of  his 
general  reputation  for  truth,  as  there  is  no  sufficient  foundation  laid 
by   asking   iiis  knowledge   of  his  character.     Lyman   v.   Philadelphia, 
56  Pa.  488.     And  a  witness  called  to  support  the  credibility  of  an- 
other, attacked  by  proof  of  bad  character  for  truth  and  veracity,  is 
improperly  permitted  to  testify  that  he  would  believe  the  impeached 
witness  under  oath,  where  he  qualified  only  by  testifying  that  he  had 
lived  in  the  same  neighborhood  for  some  years  and  had  never  heard 
his  character  for  truth  discussed  or  talked  about  except  by  one  person. 
Sloan  V.  Edwards,  61  Md.  89.     So,  a  sustaining  witness  who  testifies 
that  he  lives  4  or  5  miles  from  the  impeached  witness,  has  known  him 
for  four  or  five  years  and  has  never  heard  a  word  said  against  him  as  a 
man  of  truth  and  veracity,  but  who  says  he  cannot  say  that  he  knows 
his  character  for  truth  and  veracity  among  his  neighbors,  cannot  be 
permitted  to  testify  whether   he  would  believe   such   witness   under 
oath.     Clay  v.  Robinson,  7  W.  Va.  348.     Distinguishing  the  criminal 
ease  of  Lemons  v.  State,  4  W.  Va.  755,  6  Am.  Rep.  293,  on  which  it  wa*. 
held  that  a  person  well  acquainted  with  a  witness  in  the  community  in 
which  he  lives,  whose  character  for  truth  and  veracity  has  been  im- 
peached, is  a  competent  witness  to  sustain  the  impeached  witness  and 
rebut  the  evidence  of  bad  character,  although  he  has  never  heard  his 
character  in  that  respect  called  in  question  or  spoken  of. 
In  Morss  v.  Palmer,  15  Pa.  51,  it  is  said  that  sustaining  evidence  where 
the  character  of  a  witness  for  truth  and  veracity  has  been  attacked 
is  not  to  be  confined  to  the  neighborhood  where  he  now  lives,  but  may 
be  permitted  as  to  his  character  at  a  former  place  of  residence  some 
years  before. 
In  Barnwell  v.  Hannegan,  105  Ga.  396,  31  S.  E.  116,  it  is  held  that  a,  wit- 
ness called  to  support  a  witness  attempted  to  be  impeached  by  proof 
of  general  bad  character  can  be  questioned  only  as  to  the  general  good 
character  of  the  impeached  witness,  and  not  as  to  his  character  as  to 
truth  and  veracity,  under  Georgia  Civ.  Code,  §  5293,  ])roviding  that  a 
witness  may  be  impeached  as  to  his  general  bad  character,  and  may 
be  sustained  by  similar  proof  of  character. 


X.— OFFEES  OF  EVIDENCE  AND  OBJECTIONS. 

1.  Necessity  for  an  offer. 

a.  To  save  exception  to  the  exclusion  of  oral  evidence. 

b,  To  make  matter  evidenca 

2.  Substance  of  an  offer,  generally. 

3.  Repeating  the  offer. 

4.  Offer  in  hearing  of  jury. 

5.  Offer  without  putting  question. 

6.  Calling  for  disclosure. 

a.  Before  swearing  witness. 

b.  Before  putting  question. 

7.  Statement  of  purpose  of  evidence. 

8.  Showing  relevancy  or  materiality  of  evidence,  promise  to  connect. 

9.  Offer  of  document. 

a.  In  general. 

b.  Of  part  of  series  or  complex  document. 

10.  Precluding  offer  by  admitting  fact. 

11.  Opening  the  door  for  the  adversary. 

a.  By  error,  without  objection. 

b.  By  an  offer  or  challenge. 

t.  By   error,   against   objection. 

12.  Opening   the   door   for   one's   self. 

13.  Retracting. 

14.  The  necessity  for  an  objection. 

15.  The  substance  of  objection. 

16.  Time  for  objecting. 

17.  Right  to  call  for  ground  of  objection. 

18.  Cross-examining  as  to  competency, 

19.  Counter  proof  as  to  competency. 

20.  Arguing  as  to  admissibility. 

21.  Repeating  the  objection. 

22.  Waiving  objections. 

[To  sustain  an  exception  to  the  rejection  of  evidence,  counsel 
should  make  his  offer  in  such  plain  and  unequivocal  terms  as  to 
leave  no  room  for  doubt  as  to  what  is  intended.  If  he  leaves  the 
offer  fairly  open  to  two  constructions,  he  cannot  insist  in  a  court 
of  review  on  the  construction  most  favorable  to  himself,  unless  it 
is  justly  inferable  that  he  was  so  understood  by  the  judge  who 
rejected  the  evidence.] 
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1.  Necessity  for  an  offer. 

a.  To  save  exception  to  the  exclusion  of  orai  evidence. — One 
who  desires  to  pr^eser^e  the  question  of  the  admissibility  of  evi- 
(lece  which  he  seeks  to  introduce  by  questioning  a  witness  must, 
upon  objection  to  his  question  and  the  ruling  of  the  cx)urt  refus- 
ing to  receive  the  testimony,  offer  the  evidence  which  he  desires 
to  have  admitted.^ 

This  rule  does  not  prevail,  however,  when  an  offer  would  be 
useless  and  could  merely  avail  for  a  reputation  of  the  ruling 
upon  objection  to  the  question ;  ^  nor  does  it  prevail  when  the 
question  is  asked  under  such  conditions  that  the  examiner  may 
not  be  supposed  to  know  what  the  witness  would  respond.' 

1  Alabama— Tolbeit  v.  State.  87  Ala.  27,  6  So.  284. 

Arizona— Tietjen  v.  Snead,  3  Ariz.  195,  24  Pae.  324. 

(California;— Houghton  v.  Clarke,  80  Cal.  417,  22  Pac.  288. 

Georgia— Windsor  v.  Del  Bondio,  99  Ga.  749.  27   S.  E.  750. 

Illinois— Gaffield  v.  Scott,  33  111.  App.  317 ;  Hobble  v.  Ogden,  72  111.  App. 
242;   Chicago  &  E.  E.   Co.  v.  Binkopski,  72  111.  App.  22. 

Indiana — Mitchell  v.  Chambers,  55  Ind.  'IS'.);  Kern  v.  Bridwell,  119  Ind. 
226,  21  N.  E.  664;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lutes,  112  Ind. 
276,  11  N.  E.  784,  14  N.  E.  706. 

Iowa — Paddleford  v.  Cook,  74  Iowa,  433,  38  N.  W.  137 ;  Donnelly  v.  Bur- 
kett,  75  Iowa,  613,  .34  N.  W.  330;  Jenks  v.  Knott's  Mexican  Silver 
Min.  Co.  58  Iowa.  549,  12  N.  \v.  588. 

Kansas — State  v.  Barker,  43  Kan.  262,  23  Pac.  575. 

Kentucky— Todd  v.  Louisville  &  N.  R.  Co.  10  Ky.  L.  Rep.  864,  11  S.  W. 
8 ;  Reid  v.  Lilly,  15  Ky.  L.  Rep.  474,  23  S.  W.  955. 

Maryland — There  seems  to  be  a  slight  variation  in  the  rule  in  Maryland, 
where  it  has  been  held  that  a  judgment  may  be  reversed  for  refusing 
to  permit  a  witness  to  answer  a.  question  in  itself  proper  and  per- 
tinent, although  the  object  for  which  the  evidence  was  offered  was 
not  stated,  and  although  it  does  not  appear  from  the  record  what 
would  have  been  the  answer  of  the  witness.  Calvert  County  Conns,  v. 
Gantt,  78  Md.  286,  28  Atl.  101,  affirmed  in  78  Md.  291,  29  Atl.  610. 

Massachusetts — Smethhurst  v.  Proprietors  of  Independent  Cong.  Church, 
148  Mass.  201,  22  L.R.A.  695,  19  N.  E.  387;  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.  E.  508. 

Alissouri — Best  v.  Hoeffner,  39  Mo.  App.  682;  .Jackson  v.  Hardin.  83  Mo. 
175. 

Nebraska — Masters  v.  Marsh,  19  Neb.  458,  27  N.  W.  438;  Yates  v.  Kin- 
ney, 25  Neb.  120,  41  N.  VV.  128;  Burns  v.  Fairmont,  28  Neb.  866,  45 
N.  W.  175;   Barton  v.  McKay,  36  Neb.  632.  .54  N.  W.  968;   Davis  v. 
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.Getchell,  32  Neb.  792,  49  N.  W.  77G;  Morseh  v.  Bcsack,  52  Neb.  .502, 
72  N.  W.  953;  Farmers'  &  M.  Ina.  Co.  v.  Dobncy,  62  Neb.  2]3,  97  Am. 
St.  Rep.  624,  80  N.  W.  1070. 

Nevada — State  v.  Lewis,  20  Nev.  333,  22  Pac.  241. 

New  York— Re  Bateman,  145  N.  Y.  623,  40  N.  E.  10;  Daniels  v.  Patter- 
son, 3  N.  Y.  47;  Feldman  v.  McGraw,  1  App.  Div.  574,  37  N.  Y.  Supp. 
434;  Millard  v.  Holland  Trust  Co.  90  Hun,  607,  35  N.  Y.  Supp.  948. 

North  Carolina — Overman  v.  Coble,  35  N.  C.   (13  Ired.  L.)    1. 

North  Dakota— Brundago  v.  Mellon,  5  N.  D.  72,  63  N.  W.  209;  Halley  v. 
Folsom,   1  N.  D.   32.5,  48  N.  W.  219. 

t)hio — Meeker  v.  Browning,  17  Ohio  C.  C.  548,  9  Ohio  C.  D.  108.  But  see 
Zieverink  v.  Kemper,  50  Ohio  St.  208,  34  N.  E.  250. 

Oregon — Kelley  v.  Highfield,  15  Or.  277,  14  Pae.  744,  Tucker  v.  Consta- 
ble, 16  Or.  407,  19  Pac.  13. 

South  Carolina— Taylor  v.  Dominick,  36  S.  C.  308,  15  S.  E.  59L 

South  Dakota^Tootlc  v.  Petrie,  8  S.  D.  19,  65  N.  W.  43;  Hanson  v.  Red 
Rock  Twp.  7  S.  D.  38,  63  N.  W.  156. 

Texas — Cunningham  v.  Austin  &  N.  W.  R.  Co.  88  Tex.  534,  31  S.  W.  629. 
Vermont— Carpenter    v.    Wllley,    65   Vt.    168,    26   Atl.    488. 
Virginia— Martz  v.  Martz,  25  Gratt.  361,  367. 

Wisconsin — ^Dreher  v.  Fitchburg,  22  Wis.  675,  90  Am.  Dec.  91 ;  John  R. 
Davis  Lumber  Co.  v.  First  Nat.  Bank,  90  Wis.  464,  63  N.  W.  1018. 

United  States — Ladd  v.  Missouri  Coal  &  Min.  Co.  14  C.  C.  A.  240,  32  U. 
S.  App.  93,  66  Fed.  880. 

It  is  sometimes  said,  however,  that  the  offer  must  be  made  at  such  time 
that  the  court  will  have  the  benefit  of  it  in  knowing  what  testimony  is 
sought  to  be  elicited  before  ruling  on  the  objections  to  the  question-i, 
and  if  not  made  until  after  the  objection  has  been  sustained  an  ex- 
ception taken  would  come  too  late.  Chicago  &  I.  Coal  R.  Co.  v.  De- 
Baum,  2  Ind.  App.  281,  28  N.  E.  447;  Young  v.  Otto,  57  Minn.  307, 
59  N.  W.  199.  See  Watkins  v.  Edgar,  77  Mo.  App.  148;  where  the 
court  refused  to  permit  counsel  to  state  the  substance  of  the  evidence 
which  he  expected  to  adduce  in  answer  to  a  question  objected  to  by 
opposing  counsel. 

However,  if  the  question  concern  the  competency  of  the  witness,  and  not 
the  substance  of  his  testimony,  it  is  unnecessary  that  there  should  be 
11  statement  of  what  it  is  proposed  to  prove  by  him,  when  this  is  un- 
necessary to  enable  the  trial  court  to  pass  upon  the  question  of  his 
competencj'.  State  ex  rel.  Steigerwald  v.  Thomas,  111  Ind.  515,  ].'! 
N.  E.  35;  Sullivan  v.  Sullivan,  6  Ind.  App.  65,  32  N.  E.  1132. 

SBrundage  v.  Mellon,  5  N.  D.  72,  63  N.  W.  209;  Starr  v.  Hunt,  25  Ind. 
313;  Feldman  v.  McGraw,  1  App.  Div.  574,  37  N.  Y.  Supp.  434. 

3  Cunningham  v.  Austin  &  N.  W.  R.  Co.  88  Tex.  534,  31  S.  W.  629 ;  Corn- 
stock   Y.  Grindle,  121   Ind.  459,  23  N.  E.  494. 
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h.  To  malce  matter  evidence. — In  addition  to  the  question  of 
the  necessity  of  an  order  in  order  to  present  an  error  of  the 
trial  court  in  excluding  oral  evidence,  for  consideration  by  the 
appellate  tribunal,  is  the  problem  concerning  the  necessity  of  a 
formal  offer  of  specific  evidence  for  the  purpose  of  entitling  it 
to  consideration  by  the  jury. 

Although  a  formal  offer  of  documentary  evidence  is  undoubt- 
edly preferable  it  is  by  no  means  a  necessity,  for  if  matter  vyhich 
is  before  the  court  is  treated  by  the  parties  as  evidence  it  may  be 
so  considered,  although  not  formally  offered.^ 

1  O'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac.  269 ;  McChesney  v.  Chicago,  152 
111.  543,  38  N.  E.  767;  Cothran  v.  Ellis,  125  111.  496,  16  N.  E.  646; 
Charles  v.  Patch,  87  Mo.  450;  Zieverink  v.  Kemper,  50  Ohio  St.  208, 
34  N.  E.  250 ;  Bevington  v.  State,  2  Ohio  St.  161.  In  Wright  v.  Rose- 
berry,  81  Cal.  87,  22  Pac.  336,  where  the  court  ordered  that  the  witness 
who  had  produced  documents  leave  them  in  the  custody  of  the  court 
until  the  conclusion  of  the  case,  thereupon  to  be  returned  to  the 
witness  at  his  office,  and  the  parties  examined  and  cross-examined  the 
witness  concerning  the  documents,  as  both  the  court  and  counsel  un- 
derstood that  the  documents  were  in  evidence  it  was  said  they  should 
be  so  considered. 

A  like  rule  applies  in  election  controversies,  to  boxes  and  ballots  con- 
tained therein.  Convery  v.  Conger,  53  N.  J.  L.  468,  22  Atl.  43,  459; 
Re  White's  Contested  Election,  4  Pa.  Dist.  R.  363. 

But  the  mere  marking  of  a  document  as  an  exhibit  by  the  stenographer 
does  not  make  the  document  evidence.  Casteel  v.  Millison,  41  111.  App. 
61. 

Documents  or  other  things  marked  for  identification  do  not  thereby  be- 
come evidence,  but  must  be  formally  introduced.  Byerley  v.  Sun  Co. 
181  Fed.   138. 

2.  Substance  of  an  offer,  generally. 

The  offer  of  testimony  should  be  clear  *  and  without  vagueness 
or  uncertainty,  should  separate  matter  which  it  is  proper  for  the 
jury  to  consider  from  that  which  it  is  improper  for  them  to  re- 
gard,^ state  only  the  former  so  fully  that  its  propriety  is  appar- 
ent,^ and  specifically  point  out  *  the  evidence  sought  to  be  intro- 
duced. The  offer  must  be  confined  to  a  statement  of  the  an- 
swer which  it  is  expected  the  same  witness  will  make  to  the  ques- 
tion objected  to,*  must  correspond  to  the  question,*  and,  although 
it  may  be  explained,  may  not  be  enlarged  by  a  statement  of  its 
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purpose.'  If  an  offer  includes  both  competent  and  inconipelent 
-evidence,  all  may  be  excluded,'  or  the  part  that  is  competent  may 
ho  admitted.^ 

1  Pendleton  v.  Smissaert,  1  Colo.  App.  o08,  29  Pac.  521 ;  Lincoln  Nat.  Bank 
V.  Davis,  32  Neb.  1,  48  N.  W.  892. 

An  offer  "to  prove  that  he  was  told  previously  to  his  removal  that  they 
would  take  the  property  and  that  he  might  leave  it"  by  a  lessee,  was 
held  "too  vague"  in  an  action  to  recover  rent  after  the  abandonment 
of  the  leased  premises.  Reeves  v.  McComeskey,  368  Pa.  571,  32  Atl. 
96. 

■2Herndon  v.  Black,  97  Ga.  327,  22  S.  E.  924;  Shcwalter  v.  Bergman,  123 
Ind.  155,  23  N.  E.  686;  Mueller  v.  Jackson,  39  Minn.  431,  40  N.  W. 
565;  Wamsley  v.  Darragh,  14  Misc.  566,  35  N.  Y.  Supp.  1075;  Mundis 
V.  Emig,  171  Pa.  417,  32  Atl.  1135;  First  Nat.  Bank  v.  North,  2  S.  D. 
480,  51  N.  W.  96.  In  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Roeseh,  126 
Ind.  445,  26  N.  E.  171,  an  offer  to  prove  both  competent  and  incompe- 
tent evidence  blended  together  and  offered  as  u  whole  was  insuOicieiit, 
and   the  objection  was  properly   sustained. 

And  so,  in  a  suit  brought  by  the  assignees  of  a  bank  to  collect  an  unpaid 
subscription  to  the  capital  stock,  an  ofi'er  to  prove  an  assessment  or 
order  made  by  a  judge  at  chambers  during  vacation  authorizing  the 
assignees  to  collect  the  unpaid  subscription,  accompanied  by  an  offer 
to  prove  a  petition  and  citation  which  were  not  pertinent  to  the  is- 
sue, was  held  properly  to  have  been  rejected  in  Citizens  &  M.  Sav. 
Bank  &  T.  Co.  v.  Gillespie,  115  Pa.  564,  9  Atl.  73. 

liikewise  in  Reynolds  v.  Franklin,  47  Minn.  145,  49  N.  W.  648,  wherein 
the  value  of  land  was  in  question,  an  offer  to  prove  what  defendant 
had  authorized  a  certain  real  estate  broker  to  sell  the  land  for,  that 
the  broker  advertised  and  offered  it  for  sale  at  that  price  vrithout 
finding  a  purchaser,  and  that  one  person  in  particular  to  whom  it 
was  offered  at  that  price  examined  and  refused  it,  was  properly  re- 
jected, as  the  fact  that  a  certain  person  had  refused  it  was  inad- 
missible. 

So,  in  Clark  v.  Ryan,  95  Ala.  406,  11  So.  22,  in  a  suit  to  recover  for  breach 
of  a,  contract  of  hire,  because  of  the  discharge  of  plaintiff,  an  offer  to 
prove  that  he  was  given  to  the  excessive  use  of  intoxicating  liquors 
and  had  been  indicted  for  drunkenness  was  properly  rejected,  as  evi- 
dence that  he  had  been  indicted  for  drunkenness  was  not  legal  evi- 
dence. 

The  same  rule  applies  to  offers  of  documentary  evidence,  and  an  offer  of 
documentary  evidence,  portions  of  which  are  improper,  should  point 
out  those  portions  which  are  proper,  offering  only  the  latter.  Hidy  v. 
Murray,  101  Iowa,  65,  69  N.  W.  1138;  Hamberg  v.  St.  Paul  F.  &  M. 
Ins.  Co.  68  Minn.  335,  71  N.  W.  388;  McGrew  v.  Missouri  P.  R.  Co. 
109  Mo.  582,  19  S.  W.  53.     See  also  infra,  §  B. 
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3  Russell  V.  Stoner,  38  Ind.  App.  543,  47  N.  E.  645,  48  N.  E.  G50;  Conlan 

V.  Grace,  36  Minn.  276,  30  N.  W.  880;  Best  v.  Hoeffner,  39  Mo.  App. 
682;  Pryor  v.  Morgan,  170  Pa.  568,  33  Atl.  98;  Ladd  v.  Missouri  Co:<l 
&  Min.  Co.  14  C.  C.  A.  240,  32  U.  S.  App.  93,  66  Fed.  880;  Jackson 
V.  Kansas  City  Pkg.  Co.  42  Minn.  382,  44  N.  W.  126;  Middleton  ,-. 
Griffith,  57  N.  J.  L.  442,  31  Atl.  405. 
In  harmony  with  this  rule  it  is  held  that  the  offer  must  be  complete  in 
itself  and  must  not  omit  facts  without  which  the  facts  offered  are 
irrelevant.     Chamberlin  v.  Vance,  51  Cal.  75. 

In  Wolford  v.  Faruham,  47  Minn.  95,  49  N.  W.  528,  the  court  declared 
the  rule  to  be  that  an  offer  of  evidence  must  be  so  full  that  the  court 
can  see  from  it,  in  connection  with  the  evidence  already  in,  that  some- 
thing material  to  the  issue  will  be  disclosed  by  the  evidence  offered. 

4  Warrior  Coal  &  C.  Co.  v.  Mabel  Min.  Co.  112  Ala.  624,  20  So.  918;  Stev- 

ens V.  San  Francisco  &  N.  P.  R.  Co.  100  Cal.  554,  35  Pac.  165. 

The  evidence  must  be  admissible  for  the  specific  purpose  for  which  it  is 
offered.    Maxwell  Land  Grant  Co.  v.  Dawson,  7  N.  M.  133,  34  Pac.  191 . 

A  general  offer  that  in  certain  proceedings  the  plaintiff  swore  to  state^ 
ments  which  were  false,  without  any  specification  of  any  particular 
statement  that  was  alleged  to  be  false,  is  not  sufficiently  specific.  Cole 
V.  High,  173  Pa.  590,  34  Atl.  292. 

In  Taylor  v.  Calvert,  138  Ind.  67,  37  N.  E.  531,  it  was  held  that  the  offer 
must  be  specific  and  that  a  general  offer  would  not  be  sufficient;  that 
an  offer  to  prove  the  amount  of  rent  received,  the  amount  paid  for 
improvements,  and  what  the  annual  rental  value  after  deducting  the 
cost  of  improvements  was,  as  it  did  not  state  specifically  the  amount 
of  the  rent  or  the  cost  or  value  of  the  improvements  proposed  to  be 
proved,  was  too  general. 

In  consonance  with  the  rule  it  was  held  in  Murphy  v.  Jones,  4  Sadler 
(Pa.)  52,  6  Atl.  726,  that  an  offer  to  show  payment  should  set  forth 
the  facts  specifically  as  to  the  mode  or  manner  in  which  the  payment 
was  made  or  under  what  paiticvilar  state  of  facts  the  defendant  is 
not  indebted. 

In  Da^is  v.  Harper,  17  Tex.  Civ.  App.  88,  42  S.  W.  788,  which  was  a  suit 
to  recover  an  office,  an  offer  in  evidence  of  the  numbers  of  the  tickets 
and  poll  lists  for  the  identification  of  the  voters  was  properly  re- 
jected, for,  although  illegal  votes  might  liave  been  cast  as  alleged,  they 
should  have  been  named  in  the  offer  and  the  evidence  confined  to  them. 

In  Alexander  v.  Thompson,  42  Minn.  498,  44  N.  W.  534,  it  was  held  that 
an  offer  in  general  terms  to  prove  the  allegation  of  the  answer  shouW 
properly  have  specified  the  particular  facts  proposed  to  be  proved. 

SHarter  v.  Eltzroth,  Ml  Ind.  1.59,  12  N.  E.  129. 

6  Masons'  Union  L.  Ins.  Asso.  v.  Brockman,  20  Ind.  App.  206,  50  N.  BL 
493;  Keens  v.  Robertson,  46  Neb.  837,  65  N.  W.  897. 
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me  offer  cannot  supply  omissions  in  the  question.     Cutting  v.  Cakcr,  43 

Neb.  470,  61  N.  W.  726. 
'Mentel  v.  Hippely,  165  Pa.  558,  30  Atl.  1021. 
sWallach  v.  Macfarland,  31  App.  D.  C.  130. 
9  Taylor  v.  McClintock,  87  Ark.  243,  112  S.  W.  405;   Southern  P.  Co.  v. 

Schoer,  57  L.K.A.  707,  52  C.  C.  A.  268,  114  Fed.  466. 

3.  Repeating  the  offer. 

When  an  offer  of  evidence  has  been  rejected,  if  subsequently 
the  reasons  for  its  rejection  are  removed/  or  if  it  is  desired  to 
introduce  the  evidence  for  another  purpose,*  the  offer  should  be 
repeated,  but  if  its  repetition  could  only  result  in  the  repetition 
or  reversal  of  the  ruling  upon  the  first  offer,'  it  need  not  be  re- 
newed. 

1  Jones  V.  St.  Louis,  I.  M.  &  S.  E.  Co.  53  Ark.  27,  13  S.  W.  416;  Baker 
V.  McKinney,  87  Mo.  App.  361 ;  Saucer  v.  New  Hampshire  Spinning 
Mills,  72  N.  H.  292,  56  Atl.  545;  Agresta  v.  Hart,  34  Misc.  784,  60 
N.  Y.  Supp.  1031. 

8  Patterson  v.  Chicago,  M.  &  St.  P.  R.  Co.  70  Iowa,  593,  33  N.  W.  228. 

3  Having  once  obtained  a  ruling  and  saved  an  exception  counsel  is  not 
bound  to  press  the  question  further.  Mackin  v.  Blythe,  35  111.  App. 
216. 

Thus,  it  was  held  in  Johnson  v.  Russell,  144  Mass.  409,  11  N.  E.  670, 
where  evidence  was  offered  for  a  purpose  for  which  it  was  competent, 
and  was  excluded  for  reasons  that  applied  equally  to  an  offer  for 
another  purpose,  that  plaintiff  was  not  bound  to  again  tender  the 
evidence. 

When  the  court  reserves  its  ruling  upon  the  admissibility  of  evidence,  a 
subsequent  offer  should  be  made  or  the  attention  of  the  court  in  some 
way  called  to  the  matter,  and  unless  this  is  done  the  ruling  may  not 
be  treated  as  an  exclusion  of  the  evidence.  Dudley  v.  Poland  Paper 
Co.  90  Me.  257,  38  Atl.  157. 

4.  Offer  in  hearing  of  jury. 

If  offered  evidence  be  oral  the  offer  is  necessarily  oral,  and 
may  be  made  notwithstanding  the  presence  and  hearing  of  tlie 
jury.* 

If  it  be  documentary  the  judge  may  require  that  the  docu- 
ment be  submitted  to  him  to  determine  its  admissibility  before 
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allowing  it  to  be  read  in  the  presence  of  the  jury,  against  ob- 


jeetion.^ 


1  Carroll  County  Comrs.  v.  O'Conner,  137  Ind.  622,  35  N.  B.  1006;  Sievers 

V.  Peters  Box  &  Lumber  Co.  151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399; 

Bagley  v.  Mason,  69  Vt.  175,  37  Atl.  287. 
But  reiterated  offers  in  their  hearing,  after  exclusion,  should  not  be  tol- 
erated.    Seripps  v.  Eeilly,  38  Mich.   10,  24  Am.  Rep.  575;   Turner  v. 

Muskegon  Mach.  &  Foundry  Co.  97  Mich.  166,  56  N.  W.  356. 
The  court  may  require  the  offer  to  be  reduced  to  writing,  or  made  in  such 

manner  that  it  will  not  be  heard  by  the  jury.     Omaha  Coal,  Coke, 

&  Lime  Co.  v.  Fay,  37  Neb.  68,  55  N.  W.  211;  Maxwell  v.  Habel,  92 

111.  App.  510. 
It  is  within  the  discretion  of  the  court  to  permit  the  jury  to  be  withdrawn 

during  the  discussion  of  an  offer  of  evidence.     Henrietta  Coal  Co.  v. 

Campbell,  211  111.  216,  71  N.  E.  863;  Leicher  v.  Keeney,  98  Mo.  App. 

394,  72  S.  VV.   145;   Hedlun  v.  Holy  Terror  Min.  Co.  16  S.  D.  261,  92 

N.  W.  31. 

It  should  be  borne  in  mind,  as  is  stated  in  §  1,  supra,  that  there  must 
be  an  offer  of  proof  after  objection  to  a  question;  and  the  presence  of 
the  jury  does  not  affect  counsel's  right  or  duty  to  make  that  offer, 
although  the  court  may  require  the  offer,  as  stated  in  the  text,  to  be 
made  in  such  manner  as  not  to  reach  the  jury.  Carroll  County  v. 
O'Conner,  137  Ind.  622,  35  N.  E.  1006. 

2  Gould  V.  Weed,  12  Wend.  12,  24;  Seripps  v.  Eeilly,  38  Mich.  10,  24  Am. 

Kep.  575;  Keedy  v.  Newcomer,  1  Md.  241. 
The  judge  should  not  permit  reading  to  him  as  an  indirect  way  of  letting 
the  jury  hear.     Philpot  v.  Taylor,  75  111.  309,  312.     Reading  in  the 
hearing  of  the  jury  was  held  r.ot  error  in  Brill  v.  Flagler,  23  Wend. 
354. 

A  judgment  will  be  reversed  because  of  the  persistent  efforts  of  the  coun- 
sel to  place  the  contents  of  a  letter  before  the  jury  after  it  has  been 
excluded,  unless  it  can  be  shown  that  the  letter  is  legally  admissible. 
Kudd  V.  Rounds,  64  Vt.  432,  25  Atl.  438. 

5.  Offer  without  putting  question. 

An  offer  of  oral  evidence  may  be  refused  if  the  witness  is  not 
present  in  court '  and  circumstances  indicate  that  the  offer  ia 
not  made  in  good  faith.*  The  court  may  not  be  required  to  act 
upon  mere  offers '  when  the  witnesses  are  not  questioned. 

I  Lewis  V.  Newton,  93  Wis.  405,  67  N.  W.  724;  Robinson  v.  State,  1  Lea, 
(i73;  Eschbach  v.  Hurtt,  47  Md.  61,  66.  See  also  Lisonbee  v.  Monroe 
Irrigation   Co.   18  Utah,   343,  54  Pac.    1009,   holding  that  offers  are 
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properly  rejected  when  counsel  refused  to  produce  the  witness  upon 
the  court's  requesting  him  to  do  so,  that  it  might  rule  on  the  questions 
and  answers. 

If  a  party  offers  evidence  the  witness  must  either  be  present,  and  the 
party  must  call  him,  or  offer  to  call  him,  or  show  that  the  evidence  is 
offered  in  good  faith,  with  the  means  of  doing  or  trying  to  do  what 
is  desired.     Schilling  v.  Curran,  30  Mont.  370,  76  Pae.  098. 

In  Biddick  v.  Kobler,  110  Cal.  191,  42  Pac.  578,  whore  there  was  a  general 
offer  to  prove  without  producing  the  witnesses,  it  was  said  that,  unless 
an  objection  be  made  upon  the  ground  tliat  the  offer  is  an  improper 
method,  it  may  be  assumed  that  the  method  used  was  by  consent  of 
parties. 

-Although  the  appellate  court  will  not,  as  a  general  rule,  review  exceptions 
taken  to  mere  offers,  nevertheless,  if  it  appears  that  the  offers  were 
made  in  tihsolute  good  faith,  for  the  purpose  of  furthering  the  business 
of  the  court,  with  its  sanction  and  without  objection  by  opposing  coun- 
sel, the  rule  will  be  departed  from.  Gerard  v  Cowperthwait,  2  Mise. 
371,  21  N.  Y.  Supp.  1092. 

2  Scotland  County  v.  Hill,  112  U.  S.  183,  28  L.  ed.  692,  5  Sup.  Ct.  Rep.  93. 

■SDarnell  v.  Sallee,  7  Ind.  App.  581,  34  N.  E.  1020;  Ralston  v.  Moore,  105 

Ind.  243,  4  N.  E.  673;  Smith  v.  Gorham,  119  Ind.  436,  21  N.  E.  1096; 

_  Stevens  v.  Newman,  68  111.  App.  549;  Higham  v.  Vanosdol,  101  Ind. 

160;   Rose  v.  Doe,  4  Cal.  App.  680,  89  Pac.  135;  Erickson  ^.  Schmill, 

02  Neb.  368,  87  N.  W.  166. 


'6.  Calling  for  disclosure. 

a.  Before  swearing  ivitness. — The  court  may,  as  a  condition 
•«f  allowing  a  witness  to  be  sworn  or  examined,  require  counsel, 
if  able  to  do  so,  to  state  the  substance  of  what  he  proposes  to 
prove  by  him.'^ 

If  no  request  or  disclosure  be  made,  it  is  error  to  refuse  to  al- 
low a  witness  to  be  sworn,  if  he  is  competent  to  testify  to  any- 
thing, although  he  may  be  incompetent  as  to  other  things.* 

1  Roy  V.  Targee,  7  Wend.  359. 

But  the  court  should  always  listen  to  reasons  offered  for  not  making  such 

disclosure.     Roy  v.  Targee,  7  Wend.  359. 
■2Beal  V.  Finch,  11  N.  Y.  128,  135;  Brown  v.  Richardson,  20  N.  Y.  472. 

It  was  expressly  held  in  Haussknecht  v.  Claypool,  1  Black,  431,  17  L.  ed. 
172,  that  it  is  not  essential  to  state  that  the  witness  is  a.  material 
witness,  though  to  do  so  is  more  in  confomiity  with  the  usual  prac- 
tice. See  1  Black,  435,  17  L.  ed.  173,  where  judgment  was  reversed 
for  error  in  exclusion.  Contra,  Stewart  v.  Kirk.  09  111.  509. 
Abbott.  Civ.  .Jur.  T.— 20. 
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b.  Before  putting  question. — If  a  question  calls  for  evidence 
which  may  or  may  not  be  relevant  or  material,  the  adverse  party 
may  require  that  counsel  state  the  substance  of  what  he  proposes 
to  prove,'  and  if  he  refuse  to  do  so  the  question  may  be  ex- 
cluded. 

But  this  rule  does  not  apply  to  strict  cross-examination.* 
And  counsel  should  always  be  given  an  opportunity  to  stale 
what  he  expects  to  prove  by  a  particular  question,  when  he  dc:- 
sires  to  do  so.' 

1  Tietjen  v.  Snead,  3  Ariz.  195,  24  Pae.  324;  Baldwin  v.  Central  Sav.  Banli.. 

37  Colo.  App.  7,  67  Pac.  179;  Hawkinsville  Bank  &  T.  Co.  v.  Walker.. 
99  Ga.  242,  25  S.  E.  205;  Stewart  v.  Kirk,  69  111.  509;  Bake  v.  Smiley. 
84  Ind.  212;  Kuhn  v.  Gustafson,  73  Iowa,  633,  35  N.  W.  660;  Palatini 
Ins.  Co.  V.  Weiss,  109  Ky.  464,  59  S.  W.  509;  Jackson  v.  Hardin,  83: 
Mo.  175;  Pirst  Baptist  Clmrch  v.  Brooklyn  P.  Ins.  Co.  23  How.  Pr. 
448,  450,  affirmed  on  merits  in  28  N.  Y.  153;  Fairohild  v.  Case,  24 
Wend.  381;  Nightingale  v.  Eiseman,  121  N.  Y.  288,  24  N.  E.  475. 
affirming  50  Hun,  189,  2  N.  Y.  Supp.  779;  Murry  v.  Hennessey,  4,S 
Neb.  608,  67  N.  W.  470;  Halley  v.  Folsom,  1  N.  D.  325,  48  N.  W.  219 ; 
Morgan  v.  Browne,  71  Pa.  130;  Carpenter  v.  Willey,  65  Vt.  1G8,  2() 
Atl.  488;  Piano  Mfg.  Co.  v.  Frawley,  68  Wis.  577,  32  N.  W.  768; 
Hoffman  v.  Joachim,  86  Wis.  188,  56  N.  W.  636;  United  States  v. 
Gibert,  2  Sumn.  19,  Fed.  Cas.  No.  15,204. 

2  O'Donnell  v.  Segar,  25  Mich.  367,  372 ;  Martin  t.  Elden,  32  Ohio  St.  282 ; 

Batten  v.  State,  80  Ind.  394;  Stanton  County  v.  Canfield,  10  Neb. 
389,  6  N.  W.  466.  Contra,  United  States  v.  Gibert,  2  Sumn.  19,  Fed. 
Cas.  No.  15,204   (Story,  J.). 

3  Maxwell  v.  Habee,  92  111.  App.  510;  Millington  v.  O'Dell,  35  Ind.  App. 

225,  73  N.  E.  949;  Rusehenberg  v.  Southern  Electric  E.  Co.  161  Mo. 
70,  61  S.  W.  626;  Imboden  v.  St.  Louis  Trust  Co.  Ill  Mo.  App.  220; 
86  S.  W.  263;  Mullin  v.  Flanders,  73  Vt.  95,  50  Atl.  81:'.;  Hathaway 
V.  Goslant,  77  Vt.  199,  59  Atl.  835. 

7.  Statement  of  purpose  of  evidence. 

Where  evidence  offered  is  admissible  under  the  general  issue, 
the  party  offering  it  is  not  required  to  avow  in  advance  the 
special  purpose  for  which  it  is  offered.'  But  where  the  evi- 
dence is  not  admissible  generally,  or  is  apparently  irrelevant,  the 
purpose  for  which  it  is  offered  should  be  disclosed.*  And  where 
evidence  is  offered  for  two  specified  purposes,  for  either  of  which 
it  is  inadmissible,  it  is  not  error  to  reject  it.* 

iBycrs  v.  Horner,  47  Md.  23;  Hall  v.  Patterson,  51  Pa.  289. 
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2Fai!ey  v.  Bay  Shell  Road  Co.  125  Ala.  184,  27  So.  770;  Howard  v.  How- 
ard, 134  Cal.  346,  66  Pac.  367;  Davis  v.  Gibson,  70  111.  App.  273; 
Tuttle  V.  Wood,  115  Iowa,  507,  88  N.  W.  1056;  Haney-Campbell  Co. 
V.  Preston  Creamery  Asso.  119  Iowa,  188,  93  N.  W.  297;  Pasquier's 
Succession,  12  La.  Ann.  758;  Atlierton  v.  Atltins,  139  Mass.  61,  29  X. 
E.  223;  Chase  v.  Ainswortli,  135  Mich.  119,  97  N.  W.  404;  Young  v. 
Otto,  57  Minn.  307,  59  N.  W.  199;  Summers  v.  Metropolitan  L.  Ins. 
Co.  90  Mo.  App.  691;  Hutchins  v.  Missouri  P.  R.  Co.  97  Mo.  App. 
548,  71  S.  W.  473;  Enright  v.  Franl^lin  Pub.  Co.  24  Misc.  180,  52  K. 
Y.  Supp.  704;  Jaeckel  v.  David,  34  Misc.  791,  69  N.  Y.  Supp.  998; 
Hall  V.  Patterson,  51  Pa.  289;  Burns  v.  Pennsylvania  R.  Co.  213  Pu. 
280,  02  Atl.  845;  Jeannette  Bottle  Works  v.  Scliall,  13  Pa.  Super  Ct. 
96;   Wilson  v.  Noonan,  35  Wis.  321. 

3  Hicks  V.  Lawson,  39  Ala.  90. 

8.  Showing  relevancy  or  materiality  of  evidence ;  promise  to  con- 
nect. 

The  party  offering  evidence  must  show  its  relevancy  and  ma- 
teriality, if  the  evidence  does  not  of  itself  shov7  that  it  is  relev'- 
ant  and  material.* 

And  he  who  offers  evidence,  the  competency  of  which  depends 
upon  other  evidence  being  given  to  establish  it,  must  make  it 
appear  that  it  will  be  competent  by  stating  what  he  expects  to 
prove,  and  if  he  does  not  do  so  when  objection  is  made,  it  is 
not  error  to  exclude  the  evidence.^ 

iMcGarrity  v.  Byington,  12  Cal.  426,  2  Mor.  Min.  Rep.  311;  Baum  >-. 
Roper,  132  Cal.  42,  64  Pac.  128;  Baldwin  v.  Central  Sav.  Bank,  17 
Colo.  App.  7,  67  Pac.  179;  Dunham  v.  Boyd,  64  Conn.  :!97,  30  Atl. 
62;  Greer  v.  Caldv.-ell,  14  Ga.  207,  58  Am.  Dec.  553;  Sweeney  v.  Sween- 
ey, 121  Ga.  293,  48  N.  E.  984;  Grover  &  B.  Sewing  Mach.  Co.  v.  New- 
by,  58  Ind.  570;  Marshall  v.  Marshall,  71  Kan.  313,  80  Pac.  629;  Pow- 
ers V.  Boston  &  M.  R.  Co.  175  Mass.  466,  56  N.  E.  710;  Knatvold  ^. 
Wilkinson,  83  Minn.  265,  86  N.  W.  99;  Loker  v.  Southwestern  Mis- 
souri Electric  R.  Co.  94  Mo.  App.  481,  68  S.  W.  373;  \\'ebster  v. 
Sherman,  33  Mont.  448,  84  Pac.  878;  Palatine  Ins.  Co.  \.  Sante  Fe 
Mercantile  Co.  13  N.  M.  241,  82  Pac.  363;  Erdman  v.  Upham,  70  App. 
Div.  315,  75  N.  Y.  Supp.  241;  Norman  v.  Hopper,  38  Wash.  415,  SO 
Pac.  551. 

2  Abney  v.  Kingsland,  10  Ala.  355,  44  Am.  Dec.  491,  and  cases  cited;  Bo- 
land  v.  Louisville  &  N.  R.  Co.  106  Ala.  641,  18  So.  99;  Holman  v. 
Boston  Land  &  Secur.  Co.  8  Colo.  App.  282,  45  Pac.  519;  Cheatham  v. 
Wilbur,  1  Dale.  335,  46  N.  W.  580;  Wicks  v.  Smith,  18  Kan.  508:  Per- 
kins V.  Poughkeopsie,  83  Hun,  76,  31  N.  Y.  Supp.  368;  McAllister  v. 
Barnes,  35  Mo.  App.  668;  Crate  v.  Decorah,  61  Hun,  620,  39  N.  Y.  S. 
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R.  V7,  15  N.  y.  Supp.  607;  Carnes  v.  Piatt,  15  Abb.  Pr.  N.  S.337, 
4  Jones  &  S.  361,  affirmed  in  59  N.  Y.  405;  Van  Buren  v.  Wells,  TJ 
Wend.  203;  Piper  v.  White,  56  Pa.  90;  Hall  v.  Patterson,  51  Pa.  289; 
Bilberry  v.  Mobley,  21  Ala.  277. 

Evidence  may  be  received  on  condition  that  defects  shall  be  afterwards 
supplied,  and  for  failure  to  supply  such  defects  the  evidence  may  bo 
stricken  out.  Ellis  v.  Thayer,  183  Mass.  309,  67  N".  E.  325;  Alex- 
ander V.  Grover,  390  Mass.  462,  77  N.  E.  487. 

But  where  evidence  has  been  received  provisionally  on  a,  promise  to  supply 
defects,  the  court  cannot  afterwards  exchidc  it  on  its  own  motion. 
Hix  v.  Gulley,  124  Ga.  547,  52  S.  E.  890. 

9.  Offer  of  document. 

a.  In  general. — Under  a  general  offer  of  a  document  and  its 
recei^tion  in  evidence  vpithout  objection  or  qualification,  the 
whole  document  is  deemed  in  evidence  for  all  jourposes/  and  in- 
cluding indorsements  thereon,  such  as  may  be  deemed  connected 
with  the  contents.^ 

It  is  unnecessary  that  the  whole  of  a  document  shall  be  in- 
troduced in  evidence  when  it  is  desired  to  use  portions  of  it,  un- 
less the  parts  are  so  interdepiendent  that  the  whole  document 
must  necessarily  be  considered  in  the  consideration  of  the  part.' 
But  if  a  part  of  a  document  be  read  in  evidence  by  one  party, 
it  is  the  privilege  of  the  adverse  party  to  read  the  remainder  of 
the  same  document.* 

1  Miles  v.  Loomis,  75  N.  Y.  288,  31  Am.  Rep.  470,  alfirming  10  l[un,  372. 
Hence  the  party  who  so  introduced  it  cannot  impeach  any  part  of  it.    Mac- 

lin  V.  New  England  Mut.  L.  Ins.  Co.  33  La.  Ann.  801;  Hewett  --■   Bucl<, 
17  Me.  147,  35  Am.  Dec.  243. 
If  it  is  desired  to  withhold  a  part  of  a  document  it  is  necessary  to  point 
out   definitely  the  part  offered,  that  is,  the  pages,  paragraphs,  sen- 
tences, or  words.    .lones  v.  Grantham,  80  Ga.  472,  5  S.  E.  704. 

2  Bell  V.  Iveefe,  12  La.  Ann.  340. 

3  Travis  v.  Continental  Ins.  Co.  32  Mo.  App.  198;  Pacific  Teleg.  Co.  v.  Un- 

derwood, 37  Xev.  315,  55  X.  W.  1057;  Gossler  v.  W'ood,  120  N.  C.  69, 
27  S.  E.  33;  Anderson  '\ .  Anderson,  13  Tex.  Civ.  App.  527,  36  S.  W. 
816. 

But  see  Ames  v.  Manhattan  L.  Ins.  Co.  31  App.  Div.  180,  52  N.  Y.  Supp. 
759,  where,  in  an  action  against  an  insurance  company,  a,  portion  of 
the  paper  which  was  called  the  application  had  been  torn  from  the 
residue,  it  was  held  that  the  mutilated  paper  was  properly  rejected; 
and  rir.^t  Nat.  Bank  v.  Taliaferro,  72  Md.  164,  19  Atl.  304,  where  it 
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is  said  that  an  offer  to  prove  only  the  printed  part  of  a  contract  im- 
plies that  there  is  some  other  part  in  writing,  and  is  an  offer  to  prove 
part  of  an  entire  contract  which,  if  admissible  at  all,  is  only  admissible 
in  its  entirety. 

4  Imperial  Hotel  Co.  v.  H.  B.  Claflin  Co.  55  111.  App.  337;  Re  Chamberlain, 
64  Hun,  637,  19  N.  Y.  Supp.  1010;  Slingloff  v.  Brmier,  174  111.  561,  51 
N.  E.  772;  Noble  v.  Fagnant,  102  Mass.  275,  38  N.  E.  507;  Glover 
V.  Stevenson,  126  Ind.  532,  26  N.  E.  486;  Haddaway  v.  Post,  35  Mo. 
App.  278;  Re  Chamberlain,  140  N.  Y.  390,  35  N.  E.  602. 

Defendant  should  be  permitted  to  read  the  whole  of  depositions  of  his  wit- 
nesses, which  were  used  by  plaintiff  in  the  cross-examination  of  those 
witnesses,  for  the  purpose  of  calling  their  attention  to  statements 
made  by  them  contained  therein,  although  no  part  of  the  depositions 
was  read  to  the  jury  by  plaintiff's  counsel.  Wilkerson  v.  Eilers,  134 
Mo.  245,  21  S.  W.  514. 


b.  Of  part  of  series  or  complex  document. — Under  an  offer 
of  a  particular  document  forming  an  integral  part  of  a  complex 
document,  produced  entire,  and  its  reception  without  objection 
or  qualification, — such  as  an  offer  and  reception  of  a  notary's 
protest  without  mentioning  a  certificate  of  notice  attached  there- 
to, or  an  offer  and  reception  of  a  pleading  contained  in  a  judg- 
ment roll,  produced  without  mentioning  the  judgment,  etc., — the 
particular  document  offered  is  alone  deemed  in  evidence  for  the 
party  offering  it,^  subject,  however,  to  the  right  of  the  adverse 
party  to  read  the  other  connected  papers  (but  so  far  only  as  they 
qualify  the  paper  offered),^  if  their  genuineness  appears,  or  if 
it  was  assumed  by  the  offer. 

But  it  is  unnecessary  that  the  residue  of  a  set  of  documents 
or  of  a  complex  document  be  read  in  evidence  because  it  is  de- 
sired to  have  a  portion  of  the  set  or  document  admitted  when  the 
whole  is  not  necessary  to  a  correct  understanding  of  the  part.' 

iMarchand  v.  Coffee,  23  La.  Ann.  442.  See  Laurent  v.  Lanning,  32  Or. 
11,  5]  Pac.  80;  where  it  was  held  that  the  offer  of  a  mortgage  carried 
the  notary's  certificate  into  evidence. 

2  Abbott  v.  Pearson,  130  Mass.  191. 

H  one  party  introduces  letters  constituting  part  of  a  correspondence  be- 
tween liimself  and  the  other  party,  the  adverse  party  is  entitled  to  in- 
troduce the  remainder  of  the  correspondence  (Morgan  v.  Farrel,  58 
Conn.  413,  20  Atl.  614;  Lindheim  v.  Days,  11  Misc.  16,  31  N.  Y.  Supp. 
870;  Lewis  v.  Newcombe,  1  App.  Div.  59,  37  N.  Y.  Supp.  8),  although 
the  correspondence  is  incompetent    (Werner  v.  Kasten,  —  Tex.  Civ. 
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App.  — ,  2C  S.  W.  322),  even  if  tlie  letter  first  introduced  in  evidence 
be  subsequent  to  that  sought  to  be  introduced  by  the  adverse  party 
when  the  letter  first  introduced  in  evidence  contains  references  to  the 
one  first  written.  Darling  v.  Klock,  33  App.  Div.  270,  53  N.  Y.  Supp. 
593. 

For  other  illustrations  of  the  rule  stated  in  the  text,  see  Moniotto  v.  Lieu.\, 
41  La.  Ann.  528,  6  So.  817;  Silverman  v.  Empire  L.  Ins.  Co.  24  Misc. 
309,  53  N.  Y.  Supp.  407;  Wallace  Bros.  v.  Douglas,  114  N.  C.  450,  1!) 
S.  E.  6«8. 

But  when  the  documents  are  not  necessarily  connected,  as  where  proceed- 
ings set  forth  in  different  records  are  not  part  of  the  same  transac- 
tion (Threadgill  v.  Anson  County,  ]16  N.  C.  616,  21  S.  E.  425),  tlu- 
other  parts  of  the  series  of  documents,  if  otherwise  immaterial,  may 
not  properly  be  admitted.     Ponder  v.  Cheeves,  104  Ala.  307,  16  So.  145. 

STustin  Fruit  Asso.  v.  Earl  Fruit  Co.  —  Cal.  — ,  53  Pae.  603:  Dougherty 
V.  Metropolitan  L.  Ins.  Co.  3  App.  Div.  313,  38  N".  Y.  Supp.  258;  West 
Chester  &  W.  PI.  Eoad  Co.  v.  Chester  County,  182  Pa.  40,  37  Atl.  905: 
Powers  V.  Standard  Oil  Co.  53  S.  C.  358,  31  S.  E.  276;  McClaugherty 
V.  Cooper,  39  W.  Va.  313,  19  S.  E.  415;  Guinn  v.  Bowers,  44  W.  Va. 
507,  29  S.  E.  1027;  Priest  v.  Glenn,  2  C.  C.  A.  305,  4  U.  S.  App.  478. 
51  Fed.  400;  O'llara  v.  Mobile  &  0.  R.  Co.  22  C.  C.  A.  512,  40  U.  S. 
App.  471,  76  Fed.  718, 

If  a  party  has  introduced  part  of  a  correspondence  by  one  of  the  defend- 
ants, he  may,  on  cross-examination,  properly  identify  the  balance  ajid 
offer  it  in  evidence  in  connection  with  the  cross-examination.  Thayer 
V.  Hoffman,  53  Kan.  723,  37  Pac.  125. 

If  another  part  is  necessary  to  show  the  relation  of  the  admitted  part  to 
other  portions  of  the  evidence,  the  offer  should  include  it.  Gardner  v. 
Meeker,  109  III.  40,  48  N.  E.  307. 

In  some  of  the  states  this  matter  is  perhaps  regulated  by  statute.  See 
Fisher  v.  Fidelity  Mut.  Life  Asso.  188  Pa.  1,  41  Atl.  467. 

10.  Precluding  offer  by  admitting  fact. 

Ujjon  a  conclusive  admission  of  fact  being  made  by  counsel, 
the  court  may  in  its  discretion  exclude  an  offer  of  further  evi- 
dence of  the  fact  admitted/  unless  the  offer  goes  beyond  the 
admission.^ 

But  this  does  not  extend  to  shutting  off  strict  cross-examina- 
tion.* 

iDorr  V.  Tremont  Nat.  Bank,  128  Mass.  349;  Bannister  v.  Alderman,  111 
Mass,  261  (holding  it  no  error  to  rule  either  way)  ;  Ainsworth  v. 
Hutchins,  52  Vt.  554;  Butterworth  v.  Pccare,  8  Bosw.  671;  Donnelly 
r.  Burkett,  75  Iowa,  613,  34  N,  W.  330;  Boseli  v.  Doran.  62  Conn.  311, 
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25  Atl.  242;  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C.  531,  2:5 
S,  E.  456;  Whiteside  v.  Lowney,  171  Mass.  431,  50  N.  E.  931. 

Fhe  reason  is  the  court  is  not  bound  to  spend  time  in  taking  evidence 
and  ruling  on  a  point  which  is  not  controverted.  lint  the  power  to 
refuse  sliouM  be  sparingly  used.  It  is  not  error  to  admit  the  evi- 
dence.    John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41. 

"It  would  be  absurd  to  hold  that  any  party,  by  his  bald  admissions  on  a 
trial,  could  shut  out  legal  evidence."  Kimball  &  A.  Mfg.  Co.  v.  Vro- 
man,  35  Mich.  310,  24  Am.  Eep.  558. 

■2  As,  for  instance,  where  the  ofTer  is  to  show  circumstances,  manner,  etc., 
as  being  relevant  in  aggravation.  See  also  Priest  v.  Groton,  103  Mass. 
540. 

I  liat  a  party  is  not  bound  to  take  a  disclaimer  of  damages  as  reason  for 
excluding  evidence,  see  Brown  v.  Perkins,  1  Allen,  89,  98. 

3  Bergcr  v.  Clippert,  53  Mich.  468,  19  N.  W.  149. 

11.  Opening  the  door  for  the  adversary. 

a.  By  error,  without  objection. — Where  irrelevant  evidence 
has  been  received  without  objection  it  is  not  error  to  allow  the 
adverse  party  to  give  evidence  to  meet  it.*  So,  if  one  party  in- 
troduced evidence  upon  a  point  immaterial  as  matter  of  law,  but 
not  objected  to  as  immaterial,  the  other  side  may  be  allowed  to 
rebut  it.^ 

Yet,  on  the  other  hand,  it  is  not  error  to  refuse  to  receive 
equally  irrelevant  evidence  to  meet  it,*  except  where  the  evidence 
received  gave  a  right  to  contradict  for  purposes  of  impeachment, 
<ir  was  calculated  to  make  an  impression  on  the  jury  which  in- 
structions from  the  court  could  not  efface,*  and  which  the  offered 
evidence  tends  to  remove. 

T-  Blossom  V.  Barrett,  37  N.  Y.  434,  438,  97  Am.  Dec.  747;  Havis  v.  Taylor, 
13  Ala.  324;  Hale  v.  Philbrick,  47  Iowa,  217;  Mobile  &  E.  E.  Co.  v. 
Ladd,  92  Ala.  287,  9  So.  169;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  High- 
smith,  59  111.  App.  651;  Hobbs  v.  Tipton  County  Comrs.  116  Ind.  376, 
19  N.  E.  186;  Swofford  Bros.  Dry-Goods  Co.  v.  Zeigler,  2  Kan.  App. 
296,  42  Pac.  592;  Arbuckle  v.  Smith,  74  Mich.  568,  42  N.  W.  124;  El- 
lis V.  Sitnpkins,  81  Mich.  1,  45  N.  W.  646;  Wilson  v.  Gibson,  63  Mo. 
App.  656;  Bethany  Sav.  Bank  v.  Cushnian,  06  Mo.  App.  102;  Drucker 
V.  Metropolitan  Elev.  R.  Co.  73  Hun,  102,  25  N.  Y.  Supp.  922;  Han- 
kinson  v.  Charlotte,  C.  &  A.  R.  Co.  41  S.  C.  1,  19  S.  E.  206;  Sisler  v. 
Shaffer,  43  W.  Va.  769,  28  S.  E.  721 ;  Ward  v.  Blake  Mfg.  Co.  5  C. 
C.  A.  538,  12  U.  S.  App.  295,  56  Fed.  437. 

But  the  practice  disapproved  and  held  not  error  to  exclude  such  evidence. 
Walkup  V.  Pratt,  5  Harr.  &  J.  51 . 
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'J'he  giviijg  of  an  incompetent  kind  of  evidence — such  as  oral  to  vary  writ- 
ten— is  a.  waiver  of  the  right  to  object  to  the  adversary's  doing  liku- 
wise.    Shaw  v.  Stone,  1  Gush.  228,  243. 

But  in  Lake  Roland  Elev.  E.  Co.  v.  Weir,  86  Md.  273,  37  Atl.  714,  a  dis- 
tinction is  made  between  cases  where  the  first  improper  evidence  was 
objected  to  and  where  it  was  not,  and  it  is  insisted  that  incompetent 
evidence  may  only  be  contradicted  when  its  introduction  was  objecteil 
to.  To  the  same  eflfect  see  Dolson  v.  De  Ganahl,  70  Tex.  620,  8  S.  VV. 
321.  The  introduction  of  improper  evidence  does  not  authorize  the 
like  in  contradiction  of  it.  Carr  v.  West  End  Street  E.  Co.  163  Mass. 
360,  40  N.  E.  185;  Stinde  v.  Blesch,  42  Mo.  App.  578;  Phillips  v. 
Marblehead,  148  Mass.  326,  19  N.  E.  547.  But  it  is  also  said  that  the 
intioduction  of  improper  evidence  on  one  side  does  not  justify  the 
same  course  by  the  adverse  party,  since  it  is  not  required  to  change 
the  rules  of  evidence,  that  errors  may  be  balanced.  Eedman  v.  Peir- 
sol,  30  Mo.  App.  173;  San  Diego  Land  &  Town  Co.  v.  Neale,  78  Cal. 
63,  3  L.E.A.  83,  20  Pac.  372;  San  Diego  Land  &  Town  Co.  v.  Neale,  88 
Cal.  50,  n  L.E.A.  604,  25  Pac.  977;  Dodge  v.  Kiene,  28  Neb.  216,  44 
N.  W.  191. 

2\^'aldron  v.  Eomaine,  22  N.  Y.  368,  371;  Furbush  v.  Goodwin,  25  N.  H. 
425;  Weiting  v.  Shearer,  8  N.  Y.  Week.  Dig.  392;  Findlay  v.  Pruitt, 
9  Port.  (Ala.)  195;  Patton  v.  Philadelphia  &  New  Orleans,  1  La. 
Ann.  98,  s.  p.,  recognized  in  Scattergood  v.  Wood,  79  N.  Y.  263,  35  Am. 
Eep.  515. 

So,  if  a  party,  while  testifying  in  his  own  behalf,  volunteers  an  irrelevant 
statement,  no  question  on  the  point  being  asked,  it  is  not  error  to  re- 
ceive contrary  evidence  from  the  other  party.  Brown  v.  Perkins,  1 
Allen,  89,  96. 

"The  defendant  opened  the  door  for  the  testimony  and  cannot  complain 
that  it  was  not  closed  soon  enough  to  suit  him."  Sherwood  v.  Tit- 
man,  55  Pa.  77.     Contra,  Mitchell  v.  Sellman,  5  Md.  376. 

This  is  not  error,  even  though  allowed  as  independent  testimony,  not  mere- 
ly by  way  of  contradiction.  Sherwood  v.  Titman,  55  Pa.  77.  Contra, 
McCartny  v.  Territory,  1  Neb.  121. 

3  Farmers'  &  Mfrs.  Bank  v.  Whinfield,  24  Wend.  419 ;  Stringer  v.  Young, 
3  Pet.  320,  337,  7  L.  ed.  693,  698;  Philadelphia  &  T.  E.  Co.  v.  Stimp- 
son,  14  Pet.  448,  10  L.  ed.  535 ;  Manning  v.  Burlington,  C.  R.  &  N.  R. 
Co.  64  Iowa,  240,  20  N.  W.  169.  Contra,  Thomson  v.  Brothers,  5  La. 
279. 

A  party  has  not  the  right  to  give  immaterial  evidence  because  his  adver- 
sary has  done  so  before  him.  People  v.  Dowling,  84  N.  Y.  478,  486 
(Per  Folger,  Ch.  J.). 

sWallis  V.  Randall,  81  N.  Y.  164,  167,  affirming  16  Hun,  33.  And  see 
Stringer  v.  Young,  3  Pet.  320,  337,  7  L.  ed.  693,  698 ;  Scales  v.  Shackle- 
ford,  64  Ga.  170. 
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b.  By  an  offer  or  challenge. — An  offer  to  allow  the  other 
party  to  prove  that  which  might  he  objected  to  under  the  plead- 
ings,' or  a  challenge  to  him  to  do  so,^  followed  by  a  responsive 
offer  of  such  proof,  is  a  waiver  of  the  right  to  object. 

1  Adams  v.  Farnaworth,  15  Gray,  423,  426. 
ZRundell  v.  Butler,  30  Wend.  119. 

c.  By  error,  against  objection. — Where  improper  evidence  has 
been  received  against  objection  and  exception,  the  refusal  to 
receive  contrary  evidence  on  the  same  point  is  error  which  will 
not  be  disregarded  by  the  appellate  court,  unless  they  can  see 
that  the  improper  evidence  could  not  have  influenced  the  jury.*^ 

lEwing  y.  Bass,  149  Ind.  1,  48  N.  E.  241;  Vermont  Farm  Mach.  Co.  >. 
Batehelder,  68  Vt.  430,  3.5  Atl.  378;  Spaulding  v.  Chicago,  St.  P.  & 
K.  C.  E.  Co.  98  Iowa,  205,  67  N.  W.  227;  Ward  a.  \Yaslungton  Ins. 
Co.  6  Bosw.  229. 

An  unequal  application  of  the  rules  of  evidence  which  might  have  preju- 
diced the  case,  such  as  allowing  opinion  evidence  offered  by  one  party 
and  excluding  evidence  of  the  same  character  on  the  same  point  offered 
by  the  other,  is  ground  of  reversal.  Holten  v.  Holten,  5  N.  Y.  Weel;. 
Dig.  14. 

12.  Opening  the  door  for  one's  self. 

A  party  who  puts  in  illegal  evidence  not  objected  to  by  the 
other  party  cannot  complain  that  he  is  not  allowed  to  follow  it 
with  other  such  evidence,'  even  to  confirm  ^  or  explain  it.' 

1  Lyons  v.  Teal,  28  La.  Ann.  592. 

8  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576,  579, 

3  Brand  v.  Longstreet,  4  N.  J.  L.  325. 

13.  Retracting. 

If  a  party,  after  causing  a  witness  to  be  sworn,  or  a  deposi- 
tion to  be  taken,  refuses  to  examine  the  witness  or  read  the  de- 
position, the  other  party  has  the  right  to  do  so,  but  the  evidence 
which  the  latter  adduces  by  so  doing  will  be  his  own,  within  the 
rule  forbidding  him  to  impeach  it.' 

One  who  has  put  a  question  has  the  right  to  withdraw  it  before 
anj'  answer  is  given. 

1  Sullivan  v.  Norris,  8  Bush,  519;  Weil  v.  Silverstone,  6  Bush,  698;  Muslck 
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V.  Eay,  3  Met.  (Ky. )  427  (where  a  party  refused  to  read  his  own 
cross-examination  in  a,  deposition,  and  the  court,  after  allowing  the 
adverse  party  to  read  it,  allowed  him  also  to  contradict  it;  and  this 
was  held  error). 

14.  The  necessity  for  an  objection. 

It  is  a  general  rule  that,  in  order  to  avail  the  admission  of 
evidence  by  the  trial  court  as  error  and  to  secure  a  reversal  of 
its  judgment  upon  appeal,  the  evidence  must  be  objected  to,  in 
the  trial  court.' 

The  reason  for  this  rule  seems  to  be  that  the  objection  may  bf 
obviated  if  assigned  at  the  trial  ^  and  many  of  the  exceptions 
are  instances  of  objections  which  could  not  be  obviated.*  An  ex- 
ception is  also  made  where  the  representative  of  an  infant  *  or 
insane  party  ^  has  failed  to  make  proper  objection.  The  court 
should  nevertheless  exclude  the  improper  evidence,  and  an  ob- 
jection is  not  prerequisite  to  an  assignment  of  its  admission  as 
error.  And  a  party  who  consents  to  the  introduction  of  im- 
proper testimony,  or  fails  to  object  thereto,  does  not  thereby 
waive  his  right  afterwards  to  object  to  other  similar  evidence.* 

1  The  rule  applies  to  the  admission  of  parol  or  other  secondary  evidenc 
of  the  contents  of  written  instruments  (Cleveland,  C.  C.  &,  St.  L.  K. 
Co.  V.  Strong,  56  111.  App.  604;  Eiehl  v.  Evansville  Foundry  Asso.  JOi 
Ind.  70,  3  N".  E.  633 ;  Vietti  v.  Nesbitt,  22  Nev.  390,  41  Pac.  151 ;  Scott 
V.  Chicago,  M.  &  St.  P.  R.  Co.  78  Iowa,  199,  42  N.  W.  645;  Paine  a. 
Trask,  5  C.  C.  A.  407,  5  U.  S.  App.  283,  56  Fed.  233;  Brown  v.  Old- 
ham, 123  Mo.  621,  27  S.  W.  409;  Coleman  v.  Davis,  13  Colo.  98,  21 
Pac.  1018;  McLaughlin  v.  Wheeler,  1  S.  D.  497,  47  N.  W.  816;  Schwev- 
senski  v.  Vinebcrg,  19  Can.  S.  C.  243),  to  the  introduction  of  evidence 
which  is  not  the  best  evidence  (Western  U.  Teleg.  Co.  v.  Poyell,  94  Va. 
268,  26  S.  E.  828 ;  Western  U.  Teleg.  Co.  v.  Cline,  8  Ind.  App.  364,  35 
N.  E.  564),  to  the  admission  of  a  document  in  some  particular  im 
perfect  (Billings  v.  Chicago,  167  111.  337,  47  N.  E.  731;  Wells,  F.  & 
Co.  V.  Davis,  105  N.  Y.  670,  32  N.  E.  42),  as  a  deed,  the  certificate  to 
the  acknowledgment  of  which  is  defective  (Western  v.  Flanagan,  ]2<) 
Mo.  6],  25  S.  W.  531),  to  the  admission  of  a  note  without  proving  the 
signatures  of  tlie  maker  and  iudorser  (Knoll  v.  Kiessling,  23  Or.  8,  3.'> 
Pae.  248),  to  the  introduction  of  a  deposition  without  showing  a  right 
under  the  statute  to  read  it,  on  account  of  the  ab.sence  of  the  witness 
(Bell  v.  Jamison,  102  Mo.  71,  14  S.  W.  714),  to  the  admission  of  parol 
evidence  of  that  which  the  statute  requires  shall  be  written  (Laepsr  v. 
Paschal,  70  Mo.  App.  117;  Yeoman  v.  Mueller,  33  Mo.  App.  343; 
Brown    v.    Barnwell    Mfg.    Co.    46   S.    C.   415,    24    S.    E.    191),   to   the 


X. OFFEKS    Olf    EVIDENCE   AND    OBJECTIONS.  315 

admission  of  the  testimony  of  an  incompetent  witness  (Doty  \.  Doty. 
150  III.  40,  42  N.  E.  174;  Hiclmian  v.  Green  12.3  Mo.  165,  29  L.R.A. 
39,  22  S.  W.  4.55,  27  S.  W.  440;  Parrish  v.  McNeal,  36  Neb.  727,  r,r> 
N.  W.  222),  to  the  means  by  which  a  witness  refreshes  his  memory 
(Biirbank  v.  Dennis,  101  Ca).  90,  35  Pac.  444),  to  the  objection  tliat 
thij  evidence  is  inadmissible  under  the  pleadings,  eitlier  as  a  variance 
therefrom  (Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22  S.  E.  8(39;  Swift 
&  Co.  >.  Madden,  105  111.  41,  45  N.  E.  979;  Colorado  Mortg.  &  Invest. 
Co.  V.  Rees,  21  Colo.  435,  42  Pac.  42;  Stockton  Combined  Harvester 
&  Agri.  Works  v.  Glens  Falls  Ins.  Co.  121  Cal.  107,  53  Pac.  565),  or 
without  the  issues  made  thereby  (Boston  &  A.  E.  Co.  v.  O'Eeilly,  15S 
U.  S.  334,  39  L.  ed.  1006,  15  Sup.  Ct.  Rep.  830;  Evans  &  H.  Fire  Brick 
Co.  v.  Hadfield,  93  Wis.  605,  68  N.  W.  408;  David  Bradley  Mfg.  Co.  v. 
Eagle  Mfg.  Co.  6  C.  C.  A.  6G1,  18  U.  S.  App.  349,  .57  Fed. '980;  BJanch- 
ard  v.  Cooke,  147  Mass.  215,  17  N.  E.  313;  Brady  v.  Nally,  151  N.  Y. 
258,  45  N.  E.  547;  Doherty  v.  Holliday,  137  Ind.  282,  32  N.  E.  315, 
36  N.  E.  907). 

In  some  of  the  states  there  are  statutes  providing  the  method  for  taUiui,' 
advantage  of  a  variance  between  the  pleadings  and  proof.  Ridcnhour 
V.  Kansas  City  Cable  E.  Co.  102  Mo.  270,  13  S.  W.  8S9,  14  S.  W.  700; 
Lalor  V.  Byrne,  51  Mo.  App.  578. 

Z  Taylor  v.  Adams,  115  111.  570,  4  N.  E.  837;  Hyde  v.  Heath,  75  111.  .'.81. 

2  When  the  evidence  is  made  incompetent  by  statute.  Presnell  v.  Garri- 
son, 122  N.  C.  595,  29  S.  E.  839;  Johnson  v.  Allen,  100  N.  C.  131,  5  S. 
E.  666:  Houghton  v.  Jones,  1  Wall.  702,  17  L.  ed.  503;  Mott  v.  Smith, 
16  Cal.  533.  But  see  Howard  v.  Metcalf,  —  Tex.  Civ.  App.  — ,  20 
S.  W.  449. 

4  Johnston  v.  Johnston.  138  111.  385,  27  N.  E.  930;  Cartwright  v.  Wise.  14 
111.  417;  Barnard  v.  Barnard,  119  111.  92,  8  N.  E.  320. 

SHuling  V.  Huling,  32  111.  App.  519. 

6  Smith  V.  Sovereign  Camp,  W.  W.  179  Mo.  119,  77  S.  W.  862;  Metropol- 
itan Nat.  Bank  v.  Commercial  State  Bank,  104  Iowa,  682,  74  N.  W. 
26;  JfcLano  v.  Paschal,  74  Tex.  20.  11  S.  W.  837. 


15.  The  substance  of  objection. 

An  objection  to  admission  of  evidence  must  specify  the  par- 
ticular evidence  which  it  is  desired  to  exclude^  and  a  general  ob- 
jection ^  or  one  which  does  not  specify  the  ground  thereof  nor 
point  out  the  particular  evidence  which  it  is  desired  to  have  ex- 
(^luded  '  will  not  entitle  the  party  to  the  exclusion  of  any  evi- 
dence. 

A  similar  rule  prevails  when  there  is  more  than  one  parly 
plaintiff  or  defendant,  and  a  general  objection  by  one  of  the  co- 
parties  to  evidence  admissible  against  his  coplaintiff  or  defend- 
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is  properly  over-ruled,  although  the  evidence  was  inadmissible 
as  to  him.*  A  ground  for  objection  which  is  not  urged  in  the 
trial  court  may  not  be  insisted  upon  in  the  appellate  tribunal, 
nor  will  a  general  objection  urged  below  ^  entitle  the  objector 
to  specify  the  ground  for  the  purpose  of  convicting  the  trial 
court  of  error  on  appeal;  neither  may  a  new  ground  of  objec- 
tion be  substituted  upon  the  trial  of  the  appeal  for  that  which 
was  urged  in  the  lower  court.^ 

An  exception  to  the  rule  requiring  the  objection  to  point  out 
the  evidence  objected  to  and  state  the  ground  of  objection  is 
made  when  the  evidence  is  clearly  inadmissible  for  any  pur- 
pose, and  the  defect  could  not  be  obviated  were  the  gi'oimd  of 
objection  specified.'' 

The  reason  for  these  rules  requiring  a  party  objecting  to  the 
admission  of  evidence  clearly  to  define  the  boundaries  and 
state  the  foundation  of  his  objection  seems  to  lie  that  thereby 
the  i^arty  offering  the  evidence  will  have  such  knowledge  of  its 
objectionable  features  as  will  enable  him  to  remedy  the  defects, 
and  that,  also,  in  the  same  manner,  the  court  will  be  enabled 
to  see  those  defects  without  being  put  to  the  inconvenience  of 
searching  for  them.' 

ISliumate  v.  Heman,  181  U.  S.  402,  45  L.  ed.  922,  21  Sup.  Ct.  Eep.  645; 
Ballow  V.  Collins,  139  Ala.  543,  36  So.  712;  Kessler  v.  Ellis,  27  Ky. 
L.  Eep.  1042,  87  S.  W.  798;  First  Kat.  Bank  v.  Schmitz,  90  Minn. 
45,  95  N.  W.  577;  Mersereau  v.  Mevsereau,  49  App.  Div.  647,  63  N. 
Y.  Supp.  336;  Houston  v.  Stewart,  40  Tex.  Civ.  App.  499,  90  S.  W. 
49 ;  Gage  v.  Eddy,  186  111.  432,  57  jST.  E.  1030 ;  Cantwell  v.  Welch,  187 
111.  275,  58  N.  E.  414;  Richardson  v.  Roberts,  195  111.  27,  62  N.  E. 
840;  Wabash  E.  Co.  v.  Kamradt,  109  111.  App.  203;  Page  v.  Grant. 
127  Iowa,  249,  103  N.  W.  124;  Priest  v.  Robinson,  64  Kan.  416,  67 
Pac.  850;  Mechanics'  Sav.  Bank  v.  Harding,  65  Kan.  655,  70  Pac. 
655;  Jewett  v.  Black,  60  Neb.  173,  82  N.  W.  375;  Aecetta  v.  Zupa, 
54  App.  Div.  33,  66  N.  Y.  Supp.  303 ;  Long  Bell  Lumber  Co.  v.  Martin, 
11  Okla.  192,  66  Pac.  328;  Park  v.  Robinson,  15  S.  D.  551,  91  N.  W. 
344;  Emrich  v.  Gilbert  Mfg.  Co.  138  Ala.  316,  35  So.  322;  Seaboard 
Air  Line  E.  Co.  v.  Phillips,  117  Ga.  98,  43  S.  E.  494;  Potomas  Bot- 
tling V\'orks  T.  Barber,  103  Md.  509,  63  Atl.  1068;  Jones  v.  Gal- 
braith,  —  Tenn.  Ch.  App.  — .  59  S.  W.  350;  Shippers'  Compress  & 
Warehouse  Co.  v.  Davidson,  35  Tex.  Civ.  App.  558,  80  S.  W.  1032; 
Morrisette  v.  Canadian  P.  E.  Co.  76  Vt.  267,  56  Atl.  1102;  Stuart  v. 
Mitchum,  135  Ala.  546,  33  So.  670;  Taylor  v.  Faylor,  136  Gal.  92, 
68  Pac.  482;  Rice  >.  Williams,  18  Colo.  App.  330,  71  Pac.  433;  Allen 
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B.  Wrislcy  Co.  v.  Burke,  203  111.  250,  67  N.  E.  818;  Indiana,  1.  &  \. 
R.  Co.  V.  Otstot,  212  111.  420;  72  jSl.  E.  387;  Illinois  Car  &  Equip- 
ment Co.  V.  Linstrotli  Wagon  Co.  50  C.  C.  A.  504,  112  Fed.  737;  Bird 
V.  Utica  Gold  Min.  Co.  2  Cal.  App.  674,  86  Pac.  509;  Mugge  v.  Jack- 
son, 50  Fla.  235,  39  So.  157;  Aledo  %'.  Honeyman,  208  111.  415,  70 
N.  E.  338;  Styles  ^.  Decatur,  131  Mich.  443,  91  N.  W.  622;  Bragg  /. 
Metropolitan  Street  R.  Co.  192  Mo.  331,  91  S.  W.  527;  McQueen  v. 
Bank  of  Edgeraont,  20  S.  D.  378,  107  N.  W.  208 ;  Pecos  &  N.  T.  R.  Co. 
V.  Evans-Snyder-Buel  Co.  100  Tex.  190,  97  S.  W.  466;  San  Antonia 
V.  Potter,  31  Tex.  Civ.  App.  263,  71  S.  W.  704;  Sliafer  v.  Eau  Claire, 
105  Wis.  239,  81  N.  W.  409;   Nassau  Electric  R.  Co.  v.  Corliss,  61 

C.  C.  A.  257,  126  Fed.  355;  United  Oil  Co.  v.  Roseberry,  30  Colo.  177, 

69  Pac.  588;  Wilson  v.  Harnette,  32  Colo.  172,  75  Pac.  395;  O'Neill 
V.  Kansas  City,  178  Mo.  91,  77  S.  W.  64;  Vagts  v.  Utman,  125  Wis. 
265,  104  N.  W.  88. 

If  an  objection  by  counsel  is  not  specific,  and  is  sustained,  it  is  the  duty 
of  the  court  to  state  the  grounds  of  the  ruling,  so  that  counsel  may 
be  able  to  frame  questions  suitable  to  the  circurastances.  Colbum  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  109  Wis.  377,  85  N.  W.  354. 

■2  The  stock  objection  of  "incompetent,  irrelevant,  and  immaterial"  avails 
nothing  if  the  evidence  be  admissible  for  any  purpose.  Wilson  v. 
Reeves,  70  Mo.  App.  30;  Three  States  Lumber  Co.  v.  Rodgers,  145 
Mo.  445,  46  S.  W.  1079;  Stringer  v.  Frost,  116  Ind.  477,  2  L.R.A. 
614,  19  N.  E.  331  ;  Chicago  &  E.  I.  R.  Co.  v.  Holland,  122  111.  461,  13 
N.  E.  145;  Clark  Civil  Twp.  v.  Brookshire,  114  Ind.  437,  16  N.  E. 
132;  Gould  V.  Young,  143  Mich.  572,  107  N.  W.  281;  Adair  v.  Mette, 
156  Mo.  496,  57  S.  W.  551  (incompetency  not  specified)  ;  Friedman  v. 
Breslin,  169  N.  Y.  574,  61  X.  E.  1129;  Colburn  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  109  Wis.  377,  85  N.  W.  354.  But  see  First  Nat.  Bank  v. 
Carson,  30  Neb.  104,  46  N.  W.  276,  where  the  objection  vias  held 
sufficient  as  to  evidence  which  did  not  in  any  manner  tend  to  throw 
light  on  the  issue. 

When  part  of  the  evidence  is  admissible  and  part  is  inadmissible,  a  general 
objection  will  entitle  the  objector  to  the  exclusion  of  none  of  the  evi- 
dence. New  York,  T.  &  M.  R.  Co.  v.  Gallaher,  79  Tex.  685,  15  S.  W. 
694;  Mock  v.  Muncie,  9  Ind.  App.  536,  37  N.  E.  281;  MeGuffey  v. 
McClajn,  130  Ind.  327,  30  N.  E.  296;  Milligan  v.  Sligh  Furniture 
Co.  Ill  Mich.  629,  70  N.  W.  133;  Skow  v.  Locke,  3  Neb.  (Unof.)  176, 
91  N.  W.  204;   Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  480. 

70  S.  W.  798;  Davidson  S.  S.  Co.  v.  United  States,  205  U.  S.  187, 
51  L.  ed.  764,  27  Sup.  Ct.  Rep.  480;  Louisville  &  N.  R.  Co.  v.  Stewart, 
128  Ala.  31.3,  29  So.  562;  Collin  v.  Farmers'  Alliance  Mut.  F.  Ins. 
Co.  18  Colo.  App.  170,  70  Pac.  698;  Chicago  City  R.  Co.  v.  Mat- 
thieson,  212  111.  292,  72  N.  E.  443;  Hoselton  v.  Hoselton,  166  Mo.  182, 
65  S.  W.  1005;  O'Neill  v.  Kansas  City,  178  Mo.  91,  77  S.  W.  64; 
Davey  v,  Janesville,  111  Wis.  628,  87  N.  W.  813. 
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And  tlie  rule  applies,  to  hypothetical  qucstioii&.     C.liicago  &  15.  I.   R.  Co. 

V.  Wallace,  202  111.  129    06  N.  E.  1096. 
But  a  general  objection  is  sufficient  if  testimony   is   inadmissible  for  any 

purpose.     Chicago,  R.  X.  &  P.  R.  Co.  v.  Ratlineau,  225  111.  278,  80  N. 

E.  119. 

3Merkle  v.  Bennington  Twp.  68  Mich.  133,  35  N.  W.  848;  Johnson  v. 
Okerstrom,  70  Minn.  303,  73  N.  W.  147;  Steele  v.  Pacific  Coast  K.  Co. 
74  Cal.  323,  15  Pac.  851;  L'Hommedieu  v.  Cincinnati,  W.  &  M.  R.  Co. 
120  Ind.  435,  22  N.  E.  125;  Helena  v.  Albertose,  8  Mont.  499,  20  Pac. 
817;  Masonic  Mut.  Ben.  Soc.  v.  Lackland,  97  Mo.  137,  10  S.  W.  896; 
Maddox  v.  Teague,  18  Mont.  512,  46  Pac.  535;  Smith  v.  Hanie,  74 
Ga.  324. 

The  objection  must  cover  all  of  the  reasons  for  excluding  the  evidence, 
since  it  is  the  rule  that  an  objection  which  specifies  particular  ground* 
will  be  dealt  with  upon  those  grounds  alone,  and  tlie  objector  will  be 
held  to  have  waived  the  grounds  of  objection  which  are  not  stated. 
Evanston  v.  Gunn,  99  U.  S.  600,  25  L.  ed.  306;  Alabama  G.  S.  R.  Co. 
■V.  Bailey,  112  Ala.  167,  20  So.  313;  Kahn  v.  Lucchesi,  65  Ark.  371,  46 
S.  W.  729;  Sullivan  v.  Richardson,  33  Fla.  1,  14  So.  092;  Alexander 
V.  Thompson,  42  Minn.  498,  44  N.  W.  534;  Bailey  v.  Chicago,  M.  &  St. 
P.  R.  Co.  3  S.  D.  531,  19  L.R.A.  053,  54  N.  W.  596. 

*Lee  V.  Murphy,  119  Cal.  364,  51  Pac.  549,  955;  Appleton  Mill  Co.  v. 
Warder,  42  Minn.  117,  43  N.  W.  791;  Fox  v.  Erbe,  184  N.  Y.  542,  70- 
N.  E.  1095. 

If  one  of  two  defendants  offers  evidence  competent  as  between  himself  and 
the  plaintiff,  such  evidence  is  not  subject  to  objection  by  a  codefend- 
ant.     Gardner  v.  Friederich,  163  N.  Y.  568,  57  N.  E.  1110. 

B  Under  this  rule  when  a  general  objection  was  taken  at  the  trial  the  party 
objecting  was  not  permitted  upon  appeal  to  insist  that  the  evidence 
varied  from  the  pleadings  (State  ex  rel.  El  Paso  v.  Pierce  County 
Supers.  72  Wis.  327,  37  N.  W.  233;  Schott  v.  Youree,  142  111.  233,  31 
N.  E.  591;  Keigher  v.  St.  Paul,  73  Minn.  21,  75  N.  W.  732;  White  v. 
Craft,  91  Ala.  139,  8  So.  420;  Merrick  v.  Hill,  77  Hun,  30,  28  N.  Y. 
Supp.  237;  Burlington  Ins.  Co.  v.  Miller,  8  C.  C.  A.  612,  19  U.  S. 
App.  588,  60  Fed.  254;  that  parol  evidence  was  admitted  to  vary  tho 
terms  of  a  subsequent  written  contract  {John  Ilutcliison  Mfg.  Co.  v. 
Pinch,  107  Mich.  15,  64  N.  W.  729,  06  N.  W.  340)  ;  that  secondary 
evidence  was  admitted  without  a  proper  foundation  having  been  laid 
therefor  (Kenosha  Stove  Co.  v.  Shedd,  82  Iowa,  540,  48  N.  W.  933)  ; 
that  evidencei  which  was  not  the  best  evidence  was  permitted  to  bo 
given  (Walser  v.  Wear,  141  Mo.  443,  42  S.  W.  928;  Eversdon  v.  May- 
hew,  85  Cal.  I,  21  Pac.  431,  24  Pac.  382;  Ricli  v.  Trustees  of  Scliool.t, 
158  111.  242,  41  N.  E.  924)  ;  that  evidence  involving  a  transaction  with 
u  decedent  was  given  by  his  heir  at  law  (Howard  v.  Howard,  52  Kan. 
469,  34  Pac.  1114);  or  that  a  municipal  ordinance  admitted  had  not 
been  published  as  required  by  the  charter.     Klotz  v.  Winona  &  St.  P. 
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R.  Co.  es  Minn.  34],  71  N.  W.  257;  Chicago  &  E.  I.  R.  Co.  v.  Peo- 
ple, 120  III.  667,  12  N.  K.  207. 

owilley  V.  Portsmouth,  04  N.  H.  214,  9  Atl.  220;  Bright  v.  Ecker,  9  S.  T). 
449,  69  N.  W.  824.  But  see  Pressnell  v.  Garrison,  121  N.  C.  366,  28 
S.  E.  409,  ^^'here  it  is  said  that  parol  evidence  oflered  to  prove  a  fact 
wliich  it  is  unlawful  to  prove  by  parol  should  not  be  allowed,  although 
the  objection  was  put  on  improper  grounds. 

'Espalla  V.  Richard,  94  Ala.  159,  10  So.  137;  Lowenstein  v.  McCadden,  9> 
Tenn.  614,  22  S.  W.  426;  Connor  v.  Black,  119  Mo.  126,  24  S.  W.  184: 
Turner  v.  Newburgh,  109  N.  Y.  30],  16  N.  E.  344;  Waller  v.  Lconaril. 
89  Te.-c.  507,  35  S.  W.  1045;  Tozer  v.  New  York  C.  &  II.  R.  R.  Co.  10& 
N.  Y.  659,  11  N.  E.  846;  Snowden  v.  Pleasant  Valley  Coal  Co.  16 
Utah,  366,  52  Pac.  599. 

»Rush  v.  French,  1  Ariz.  99,  loc.  cit.  123,  25  Pac.  816;  Sigafus  v.  Portei . 
28  C.  C.  A.  443,  51  U.  S.  App.  693,  84  Fed.  430;  McDonald  v.  Stark, 
176  111.  456,  52  N.  E.  37;  Pitts  Agri.  Works  v.  Young,  6  S.  D.  557, 
62  N.  W.  432;  King  v.  Nichols  &  S.  Co.  53  Minn.  453,  55  N.  W.  604; 
Chicago,  P.  &  St.  L.  R.  Co.  v.  Nix,  137  111.  141,  27  N.  E.  81;  Tewalt 
v.  Irwin,  164  111.  592,  46  N.  E.  13;  Drew  v.  Drum,  44  Mo.  App.  25; 
Clark  v.  Conway,  23  Mo.  438;  Earl  v.  Lefler,  46  Hun,  9. 

16.  Time  for  objecting. 

The  proper  time  to  object  to  the  introduction  of  evidence 
is  -when  it  becomes  apparent  that  error  will  be  committed  by  re- 
ceiving evidence  which  is  not  admissible,  as  when  the  evidence 
is  offered  *  or  when  a  question  is  asked  *  which  is  in  it.self  im- 
proper or  calls  for  an  improper  answer. 

1  Crump  V.  Starke,  23  Ark.  131;  Shain  v.  Sullivan,  106  Cal.  208,  39  Pac. 
605;  ilcKay  v.  Lane,  5  Fla.  268;  Swift  &  Co.  v.  Madden,  165  111.  41, 
45  N.  E.  979;  Crabs  v.  Mickle,  5  Ind.  145;  Thomson  v.  Wilson,  26  Iowa. 
120;  Johnson  v.  Mathews,  5  Kan.  118;  Perrott  v.  Shearer,  17  Mich. 
48;  Aultman  v.  Kennedy,  33  Minn.  339,  23  N.  W.  528;  Skinner  v. 
Collier,  4  ITow.  (Miss.)  390;  Sharon  v.  Minnock,  6  Nev.  377;  Doniiti- 
V.  Metropolitan  Street  R.  Co.  54  App.  Div.  315,  66  N.  Y.  Supp.  710; 
Ryan  \.  Providence  Washington  Ins.  Co.  79  App.  Div.  316,  79  N.  Y. 
Supp.  460;  Gwynn  v.  Citizens'  Teleph.  Co.  69  S.  C.  434,  67  L.R.A. 
Ill,  104  Am.  St.  Rep.  819,  48  3.  E.  460;  Culbertson  v.  Salinger,  — 
Iowa  — .  117  N.  W.  6;  Carey  Printing  Co.  v.  Toilettes  Fashion  Co. 
135  App.  Div.  441,  120  N.  Y.  Supp.  436. 

An  objection  that  evidence  is  insufficient  cannot  be  raised  for  the  first 
time  on  appeal,  if  it  is  apparent  that  the  defect  might  have  been  sup- 
plied if  attention  had  been  called  to  it.  Wm.  Messer  Co.  v.  Roth 
stein,  129  App.  Div.  215,  113  N.  Y.  Supp.  772. 
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So  an  objection  that  evidence  is  not  within  the  pleadings  cannot  be  taken 
for  the  first  time  on  appeal.  Cole  v.  Bickelhaupt,  64  App.  Div.  6,  71 
N.  Y.  Supp.  636. 

It  has  been  held,  however,  that  incompetent  testimony  may  be  objected  to 
at  any  time  (Day  v.  Crawford,  13  Ga.  508),  that  objection  to  tho 
competency  of  a  witness  is  not  necessarily  waived  by  failure  to  make 
it  before  the  examination  in  chief  (Hill  v.  Postley,  90  Va.  200,  17 
S.  E.  946),  and  that  the  question  of  variance  between  the  pleadings 
and  proof  may  be  raised  at  any  time  during  the  trial  if  there  be  an 
opportunity  to  avoid  the  variance  by  amending  the  pleadings.  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Sendzikowski,  72  111.  App.  402. 

And  while  objections  should  be  made  when  evidence  is  offered,  a  subsequent 
motion  to  exclude  on  the  ground  of  inadmissibility  afterwards  dis- 
covered may  be  entertained.  Holland  v.  Eiggs,  53  Tex.  Civ.  App.  367, 
110  S.  W.  167. 

Apropos  of  the  same  question  it  has  been  said  that  evidence  may  not  be 
objected  to  as  irrelevant  after  the  argument  to  the  jury  has  been 
closed  (Farmers'  &  T.  Nat.  Bank  v.  Greene,  20  C.  C.  A.  500,  43  U.  S. 
App.  440,  74  Fed.  439 )  ;  and  that  an  objection  is  too  late  when  made 
after  counsel  has  begun  his  argument  (Terry  v.  Williams,  148  Ala. 
468,  41  So.  804),  or  after  the  submission  of  the  case  to  the  jury.  (Bar- 
ton V.  Gray,  57  Mich.  622,  24  N.  W.  638;  Arons  v.  Smit,  173  Pa.  630, 
34  Atl.  234),  or  on  cross-examination  to  evidence  received  on  direct 
examination  (Garr  v.  Cranney,  25  Utah,  193,  70  Pac.  853). 

SDuer  V.  Allen,  96  Iowa,  36,  64  N.  W.  682;  Link  v.  Sheldon,  136  N.  Y.  1, 
32  X.  E.  696;  Blake  v.  Broughton,  107  X.  C.  220,  12  S.  E.  127;  Storms 
V.  Lemon,  7  Ind.  App.  435,  34  N.  E.  644;  Newlon  v.  Tyner,  128  Ind. 
466,  27  X.  E.  168,  28  N".  E.  59;  Smith  v.  Chicago,  M.  &  St.  P.  E.  Co. 
—  S.  D  — ,  128  N.  W.  815;  Baltimore  &  0.  E.  Co.  v.  State,  107  Md. 
042,  69  Atl.  439. 

■|'hc  objection  must  be  to  the  question,  and  not  to  a  responsive  answer. 
Louisville  &  N.  E.  Co.  v.  Scale,  160  Ala.  584,  49  So.  323. 

The  proper  remedy,  if  remedy  there  be,  is  by  motion  to  strike  out  the  an- 
swer. It  would  seem,  however,  that  if  the  question  is  not  objection- 
able and  if  the  answer  is  not  responsive  to  it,  the  failure  to  object 
to  the  question  will  not  preclude  an  objection  to  the  answer.  Malm  v. 
Thelin,  47  Neb.  686,  66  N.  W.  650. 

17.  Right  to  call  for  ground  of  objection. 

A  party  whose  evidence  is  objected  to  may  require  the  grounds 
of  objection  to  be  specified  in  detail  sufficiently  to  enable  him  to 
remedy  it,  if  remediable.^ 

iMilliken  v.  Barr,  7  Pa.  23;  Harris  v.  Panama  E.  Co.  5  Bosw.  312. 
Where,   as  in  Pennsylvania,  a  general  objection   is  sufficient  unless  par- 
ticularity  is   called   for    (Penn   Mut.   Aid   Soc.   v.   Corley,   39   Phila. 
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Leg.  Int.  139,  11  Ins.  L.  J.  493),  the  policy  of  counsel  is  to  rail  for 
the  ground.  Otherwise  often  in  those  jurisdictions  where  a  gener^il 
objection  does  not  avail,  in  error  or  on  appeal  if  the  ground  of  the 
objection  is  svich  that  it  could  have  been  obviated  had  it  been  disclosed. 
The  court  may  exclude  evidence  upon  a  general  objection  which  does  noL 
state  the  grounds,  if  there  be  sufficient  ground  for  the  objection  and 
the  counsel  seeking  to  introduce  the  evidence  does  not  request  that  the 
grounds  be  specified.  VVilsop  v.  Steers,  18  Misc.  364,  41  N.  Y.  Supp. 
550. 

18.  Cross-examining  as  to  competency. 

When  objection  to  the  competency  of  evidence  arises  upon  the 
examination  of  a  witness,*  the  objector  has  a  right  to  interpose 
with  cross-examination  upon  the  facts  material  to  the  question 
of  competency.* 

1  As  to  the  preliminary  cross-examination  of  an  expert  witness  before  per- 

mitting him  to  testify,  see  ante,  chapter  viii.  §  1. 

2  Where  objection  is  made  to  the  admissibility  in  evidence  of  a  document  on 

the  ground  that  it  is  a  privileged  communication,  the  court  may  prop- 
erly allow  the  witness  offering  it  to  be  cross-examined  to  show  its 
privileged  character  before  permitting  it  to  be  read.  Trussell  v. 
Scarlett,  18  Fed.  214,  and  note. 

19.  Counter  proof  as  to  competency. 

On  an  objection  to  the  competency,  either  of  testimony  or  a 
document,  the  court  may  allow  the  objector  to  interpose  with 
other  evidence  upon  the  facts  material  to  it  ;*  or,  if  the  question 
be  identical  with  one  in  issue,  and  a  prima  facie  case  of  compe- 
tency is  made  out  by  the  party  offering  the  evidence,  the  court 
may  (after  allowing  cross-examination,  if  the  proposed  evidence 
be  testimony  or  a  document  introduced  by  testimony)  receive 
the  evidence,  subject  to  the  right  of  the  adverse  party  to  move 
to  strike  it  out  and  have  the  jury  instructed  to  disregnrd  it,  it' 
he  shall  in  due  course  rebut  the  apparent  competency. 

l^laurice  v.  Worden,  54  Md.  233,  39  Am.  Rep.  384  (so  held,  notwithstand- 
ing an  express  rule  of  court  giving  plaintiff  the  opening)  ;  Trussell  v, 
Scarlett,  18  Fed.  214;  Com.  \.  Howe,  9  Gray,  110  (holding  that  when 
a  judge  hears  evidence  on  a  question  preliminarj'  he  should  hear  all, 
even  though  it  be  a  question  which  more  properly  should  go  to  llie 
jury).  Contra,  Verzan  v.  McGregor,  23  Cal.  3.39,  holding  it  error  tu 
receive  counterproof  on  the  competency  of  a  document  before  allowing 
Abbott,  Civ.  Jiir.  T.— 21. 
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it  to  be  read  to  the  jury.     To  the  same  effect,  though  conceding  the 
tendency  to  confuse  the  jury  by  not  allowing  it,  is  Crenshaw  v.  Jack- 
son, 6  Ga.  509,  50  Am.  Dec.  361. 
The  true  rule  is,  that  it  is  in  the  sound  discretion  of  the  court  to  pursue 
either  course,  as  stated  in  the  text. 

20.  Arguing  as  to  admissibility. 

When  a  question  of  the  admissibility  of  evidence  is  duly 
raised,  the  party  has  a  right  to  be  heard  in  argument,  but  a  re- 
fusal of  the  right  of  argument  is  not  error  if  the  ruling,  though 
without  argument,  be  correct.'  The  court  may,  in  its  discretion, 
hear  the  argument  in  the  presence  ^  or  in  the  absence  of  the  jury. 

1  Olive  V.  state,  11  Neb.  1,  7  N.  W.  451. 

2  State  V.  Wood,  53  N.  H.  484;  Slaughter  v.  Heath,  127  Ga.  747,  27  L.RA. 

(N.S.)    1,  57  S.  E.  69. 
Counsel  while  arguing  the  question  of  the  competency  of  a  document  to  the 
court  may   read   therefrom   when   necessary   for   the   purpose   of   his 
argument.     Rogers  v.  Winch,  76  Iowa,  546,  41  N.  W.  214. 

21.  Bepeating  the  objection. 

It  is  not  necessary  to  repeat  an  objection  to  evidence  sought 
to  be  introduced  if  such  objection  can  only  call  for  a  repetition 
of  the  court's  ruling  on  the  first  objection,*  but  if  there  be  a 
change  in  the  circumstances  of  the  trial  so  that  a  situation  will 
be  presented  to  the  court  upon  a  repetition  of  the  objection  dif- 
ferent from  that  existent  when  the  first  objection  was  made, 
the  objection  should  be  renewed,  for  otherwise  the  admission  of 
the  evidence  will  not  be  reviewed  in  the  appellate  court.^ 

When  there  is  an  objection  to  evidence  and  the  court  post- 
pones the  ruling  it  is  the  duty  of  the  counsel  interposing  the  ob- 
jection to  call  the  matter  to  the  attention  of  the  court  at  some 
subsequent  time  and  demand  a  ruling  upon  the  objection.* 

1  Dilleber  v.  Home  L.  Ins.  Co.  69  N.  Y.  256,  25  Am.  Rep.  182 ;  Church  v. 
Howard,  79  N.  Y.  415;  Lyons  v.  New  York  Elev.  R.  Co.  26  App.  Div. 
57,  49  N.  Y.  Supp.  610;  Anglo-American  Pkg.  &  Provision  Co.  v. 
Baier,  20  111.  App.  376;  Griswold  v.  Edson,  32  Minn.  436,  21  N.  W. 
475;  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  131;  Louisville  &  N. 
R.  Co.  V.  Gower,  85  Tenn.  465,  3  S.  W.  824;  Magee  v.  North  Paciiic 
Coast  R.  Co.  78  Cal.  430,  21  Pac.  114;  Oppenheimer  v.  Barr,  71  Iowa. 
525,  32  N.  W.  499;   Anderson  v.  White,  18  Wash.  658,  52  Pac.  231; 
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Bailey  v.  Kansas  City,  ]89  Mo.  503,  87  S.  W.  1182;  Seott  v.  Dillon. 
58  Misc.  522,  109  N.  Y.  Supp.  877. 

But  see  Frost  v.  Goddard,  25  Me.  4]  4,  418,  holding  that  counsel  should 
call  the  attention  of  the  court  to  the  evidence  when  it  is  attempted  to 
introduce  it  after  a  ruling  p>  eluding  it,  and  Wagner  v.  Jones,  77  N.  Y. 
590,  where  it  is  held  that  substantially  the  same  question  asked  a 
second  time  after  objection  and  exception  should  be  objected  to,  and 
a  failure  to  renew  the  objection  waives  it. 

In  harmony  with  this,  although  the  objection  be  repeated,  it  is  unneces- 
sary to  specify  the  grounds  thereof  when  these  were  given  at  the  time 
the  former  objection  was  made.  Carlson  v.  Winterson,  147  N.  Y.  652, 
42  N.  E.  347 ;  Gray  v.  Brooklyn  Union  Pub.  Co.  35  App.  Div.  286,  55 
N.  Y.  Supp.  35. 

An  objection  to  the  first  item  of  a  series  belonging  to  the  same  class 
is  sufficient  to  cover  all.  Volekommer  v.  Cody,  85  App.  Div.  57,  82 
N.  Y.  Supp.  969. 

Counsel  may  agree  in  open  court  that  objections  stated  to  a  certain  class 
of  testimony  may  apply  to  all  such  testimony  and  it  then  becomes  un- 
necessary to  repeat  the  objections,  as  the  appellate  court  will  consider 
that  those  objections  were  timely  made  to  all  that  class  of  testimony. 
Stevenson  v.  Woltman,  81  Mich.  200,  45  N.  W.  825. 

2  Bailey  v.  Ogden,  75  Ga.  874. 

An  objection  to  testimony  which  is  apparently  admissible  when  the  objec- 
tion is  made,  to  be  available,  should  be  repeated  after  its  inadmissi- 
bility has  been  disclosed  by  cross-examination.  Heusinkveld  v.  St. 
Paul  F.  &  M.  Ins.  Co.  106  Iowa,  229,  76  N.  W.  696.  And  when  sec- 
ondary evidence,  although  objected  to  and  not  introduced  at  one  stage 
of  the  trial,  is  admitted  subsequent  to  a  cross-examination  which  tends 
to  remove  the  ground  for  objection,  that  objection  should  be  repeated, 
as,  if  this  is  not  done,  the  objection  first  made  will  be  disregarded 
upon  appeal.     Wheeler  v.  Van  Sickle,  37  Neb.  651,  56  N.  W.  196. 

Likewise,  when  upon  a  question  being  asked,  "Were  any  proceedings  taken 
before  those  arbitrators?"  the  plaintiff  objected  to  the  question  as  in- 
competent, irrelevant,  and  immaterial,  the  objection  will  not  reach 
forward  and  embrace  the  record  which  was  finally  offered,  of  the  pro- 
ceedings before  those  arbitrators,  and  if  it  is  desired  to  assign  error 
in  the  admission  of  the  record  it  must  be  objected  to.  Kern  v.  Cum- 
mings,  10  Colo.  App.  365,  50  Pac.  1051. 

3  Bitzer  v.  Bobo,  39  Minn.  18,  38  N.  W.  609 ;  Norfolk  &  W.  R.  Co.  v.  Ander- 

son, 90  Va.  1,  17  S.  E.  57;  St.  Louis  &  S.  F.  K.  Co.  v.  Brown,  62  Ark. 
254,  35  S.  W.  225. 

22.  Waiving  objections. 

After  evidence  has  been  admitted  over  the  objection  of  a  party 
it  is  necessary  that  he  maintain  his  hostile  position  toward  it, 
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for  otherwise  he  will  waive  his  objection.  If  he  mate  the  evi- 
dence admitted  in  the  face  of  his  objection  his  own  by  intro- 
ducing the  same  evidence,  either  on  cross-examination  ^  or  as 
part  of  his  own  casc,^  he  will  be  deemed  to  have  waived  his  ob- 
jection to  the  admission  of  the  evidence.  ISTevertheless,  these 
rules  do  not  prevent  his  cross-examining  the  witness  upon  the 
evidence  admitted  over  his  objection '  or  preclude  the  intro- 
duction of  similar  evidence  on  his  o^vn  part  to  meet  the  case 
made  by  the  evidence  given  by  his  adversary,  to  which  he  ob- 
jected.* 

1  Schroedcr  v.  Michel,  98  Mo.  43,  ]!  S.  ^V.  314;   Finnegan  v.  Waterhouse, 

—  E.  I.  — ,  67  Atl.  427.     See  also  note  1,  §  2],  supra. 
The  same  rule  prevails  when  there  is  an  objection  to  the  competency  of  a 
witness  and  the  party  objecting  waives  his  objection   by  cross-exam- 
ining the  witness  in  sucb  a  manner  as  to  make  that  witness  his  own. 
Miller  v.  Miller,  92  Va.  5.10,  23  S.  K.  891. 

2  Missouri  P.  R.   Co.  v.   Bontley,  78  Kan.   221,  93   Pac.   150,  90  Pac.  800; 

Jenkins  v.  Salmcn  Brick  &  Lumber  Co.  120  La.  549,  45  So.  435;  Vir- 
ginia &  T.  Coal  &  I.  Co.  V.  Fields,  94  Va.  102,  26  S.  E.  426 ;  New  York 
L.  Ins.  Co.  V.  Taliaferro,  95  Va.  522,  28  S.  E.  879;  Southern  R.  Co.  v. 
Hansbrough,  107  Va.  733,  60  S.  E.  58;  Tacoma  Light  &  Water  Co.  v. 
Huson,  13  Wash.  124,  42  Pac.  536;  Wees  v.  Page,  47  Wash.  213,  91 
Pac.  766. 

'Scarborough  v.  Blaekman,  108  Ala.  656,  18  So.  735;  Miles  v.  Chicago, 
R,  I.  &  P.  R.  Co.  76  Mo.  App.  484. 

4  Kansas  City,  M.  &  B.  R.  Co.  v.  C  rocker,  95  Ala.  412,  11  So.  262 ;  Winters 
V.  Manhattan  R.  Co.  15  Misc.  8,  36  N.  Y.  Supp.  772;  Douglas  v.  New 
York  Elev.  R.  Co.  14  App.  Div.  471,  43  N.  Y.  Supp.  847;  Lyons  v.  New 
York  Elev.  R.  Co.  26  App.  Div.  57,  49  N.  Y.  Supp.  610. 

By  submitting  to  the  discretion  of  a  witness  the  question  whetlier  testi- 
mony sought  to  be  introduced  is  a  privileged  communication  the  party 
waives  the  right  of  objecting  to  the  witness's  testimony  on  the  ground 
that  it  is  a  privileged  communication.  Scates  v.  Henderson,  44  S.  C 
548,  22  S.  E.  724. 
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1 .  In   general ;    questions,   how   tried. 

2.  Conditional   admission. 

3.  Objections. 

M.  Autliorities  in  support  of  strict  rules, 
b.  Nonprejudicial  error. 

1.  In  general;  questions,  how  tried. 

[A  statement  of  objection  not  indicating  its  ground  is  not  suffi- 
cient to  require  exclusion,  unless  the  objection  be  of  such  a 
nature  that  it  could  not  be  obviated,  or  it  appear  that  the  party 
making  the  offer  could  not  have  avoided  the  ground  of  objection 
had  it  been  specifically  stated. 

But  it  is  not  error  to  sustain  such  a  general  objection  if  any 
sufficient  ground  for  it  exists,  provided  that  no  request  bo  made 
that  the  ground  be  specified.  ] 

Whether  evidence  is  admissible  or  not  is  a  question  of  law  for 
the  court ;  '  and  questions  of  fact  incidental  to  its  detei'minatiou 
are  also  for  the  court  to  determine  for  that  purpose^  even  where 
thev  are  identical  with  questions  at  i-'^suc  for  the  jurv  to  pass 
on.^* 

If  the  incidental  question  be  in  doubt  when  the  evidence  is 
offered,  the  judge  may  decide  it  on  the  evidence  as  it  then 
stands;*  or,  when  it  is  identical  with  one  in  issue,  may  admit  the 
evidence  if  it  be  such  that  the  jury  might  rationally  infer  tlic 
fact,  and  may  leave  to  them  the  question  what  influence  it  should 
have,  with  proper  instructions  as  to  the  doubt  respecting  its  com- 
petency.* 

1  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25,  7  L.  ed.  335;  Carter  v.  Ben- 
nett, 4  Fla.  283;  American  Ins.  Co.  v.  SmJtli,  19  Mo.  App.  627;  Mess- 
ner  v.  Elliott,  184  Pa.  41,  39  Atl.  46;  DeFrance  v.  DeFrance,  34  Pa. 
335;  Martin  ,.  Jennings,  52  S.  C.  371,  29  S.  F.  807. 

s  As,  competency  of  the  witness  to  testify.  Nelson  v.  First  Nat.  Bank,  Id 
C.  C.  A.  425,  32  U.  R.  App.  .■".54,  09  Fed.  798;  Clements  v.  McGinn 
(Cal.)    33  Pac.  920. 

325 


326  CIVIL  TEIAL  BRIEF. 

Or  whether  a  witness  has  an  interest  tliat  diaqualifies  him.  Reynolds  v. 
Lounsbury,  6  Hill,  534;  Currier  v.  Bank  of  Louisville,  5  Coldw.  460; 
Cook  V.  Mix,  11  Conn.  432;  Labor  v.  Staniels,  2  Cal.  240  (holding  it 
error  for  the  judge  to  leave  the  question  to  the  jury). 

Or  whether  a  witness  was  competent  as  an  expert.  Chateaugay  Ore  &,  Iron 
Co.  V.  Blake,  144  U.  S.  476,  36  L.  ed.  510,  12  Sup.  Ct.  Rep.  731;  How- 
land  V.  Oakland  Consol.  Street  R.  Co.  110  Cal.  513,  42  Pac.  983;  Ger- 
mania  L.  Ins.  Co.  v.  Lewin,  24  Colo.  43,  51  Pac.  488;  Lake  Erie  &  W. 
E.  Co.  V.  Mugg,  132  Iiid.  168,  31  N.  E.  564;  Marston  v.  Dingley,  88 
Me.  540,  34  Atl.  414;  Dashiell  v.  Griffith,  84  Md.  363,  35  Atl.  1094; 
Perkins  v.  Stickney,  132  Mass.  217;  Papooshek  v.  Winona  &  St.  P. 
R.  Co.  44  Minn.  195,  46  N.  W.  329;  Fullerton  v.  Fordyce,  144  Mo. 
519,  44  S.  W.  1053;  Stevens  v.  Chase,  61  N.  H.  340;  New  Jersey  Zinc 

6  I.  Co.  v.  Lehigh  Zinc  &  I.  Co.  59  N.  J.  L.  189,  35  Atl.  915;  Lynch 
V.  Grayson,  5  N.  M.  487,  25  Pac.  992;  Jones  v.  Tucker,  41  N.  H.  546; 
Woodworth  v.  Brooklyn  Elev.  R.  Co.  22  App.  Div.  501,  48  N.  Y.  Supp. 
80;  Slocovich  v.  Orient  Mut.  Ins.  Co.  108  N.  Y.  56,  14  N.  E.  802; 
Pickett  V.  Wilmington  &  W.  R.  Co.  117  N.  C.  616,  30  L.R.A.  257,  23 
S.  E.  264;  First  Nat.  Bank  v.  Wirebach,  12  W.  N.  C.  150;  Ryder  v. 
Jacobs,  182  Pa.  624,  38  Atl.  471;  Bruce  v.  Beall,  99  Tenn.  303,  41  S. 
W.  445;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Norfleet,  78  Tex.  321,  14  S.  W. 
703;  Wright  v.  Southern  P.  Co.  15  Utah,  421,  49  Pac.  309;  Maughlan 
V.  Burns,  64  Vt.  31 G,  23  Atl.  583;  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  627,  27  S.  E.  509.  And  Robinson  v.  Ferry,  11  Conn.  460, 
held  it  error  for  the  judge  to  leave  the  question  to  the  jury.  Or  aa 
a,  nonexpert.  Carpenter  v.  Bailey,  94  Cal.  406,  29  Pac.  1101;  Re 
Wax,  106  Cal.  343,  39  Pac.  624;  Wheelock  v.  Godfrey,  100  Cal.  578, 
35  Pac.  317;  Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  168  111.  408,  61  Am. 
St.  Rep.  123,  48  N.  E.  59;  Denning  v.  Butcher,  91  Iowa,  425,  59  N.  W. 
69. 

Or  whether  one  whose  admission  or  declaration  was  sought  to  be  proved 
was  a  partner  of  him  against  whom  it  was  offered.    Harris  v.  Wilson, 

7  Wend.  57. 

Or  whether  there  was  sufficient  proof  of  agency  to  admit  the  supposed 
agent's  acts  and  declarations  against  the  principal.  Cliquot's  Cham- 
pagne, 3  Wall.  114,  18  L.  ed.  lie. 

Or  whether  there  was  a  writing  such  as  to  preclude  oral  evidence.  Ratliff 
v.  Huntly,  27  N.  C.   (5  Ired.  L.)   545. 

Or  whether  a  photogrnph,  map,  or  plat  offered  for  the  use  of  witnesses  in 
explaining  their  testimony  is  proved  to  be  a  true  representation  of 
the  subject.  Goldsboro  v.  Central  R.  Co.  60  N.  J.  L.  49,  37  Atl.  433 ; 
Blair  v.  Pelham,  118  Mass.  420;  Ortiz  v.  State,  30  Fla.  256,  11  So. 
611;  Florida  Southern  E.  Co.  v.  Parsons,  33  Fla.  631,  15  So.  338  (hold- 
ing it  reversible  error  to  submit  the  question  to  the  jury).  See  also 
note  to  Dedrichs  v.  Lake  City  K.  Co.  35  L.R.A.  802,  805. 
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Or  whether  a  communication  is  or  is  not  confidential.  Hughes  v.  Eooiie, 
102  N.  C.  137,  9  S.  E.  286;  Cliilds  v.  Morrill,  66  Vt.  302,  29  Atl.  532. 

(tr  whether  there  is  suflicient  evidence  of  the  loss  or  destruction  of  an 
instrument  to  admit  secondary  proof  of  its  contents.  Bain  v.  Walsh, 
85  Me.  108,  26  Atl.  1001;  Smith  v.  Brown,  151  Mass.  338,  24  N.  E. 
31;  Rupert  v.  Penncr,  35  Neb.  587,  17  L.R.A.  824,  53  N.  W.  598; 
Scoggins  V.  Turner,  98  N.  C.  135,  3  S.  E.  719 ;  Springs  v.  Schenck,  lOU 
N.  C.  153,  11  S.  E.  646;  Gorgas  v.  Hertz,  150  Pa.  538,  24  Atl.  756; 
Norris  v.  Clinkscales,  47  S.  C.  488,  25  S.  E.  797. 

Or  whether  there  is  sufficient  proof  of  the  correctness  of  an  alleged  copy  of 
a  will,  and  of  the  probate  and  loss  of  the  original,  to  admit  the  copy. 
Counts  V.  Wilson,  45  S.  C.  571,  23  S.  E.  942. 

Or  whether  there  is  sufficient  proof  of  the  correctness,  etc.,  of  books  of  ac- 
count to  admit  them  in  evidence.  Webster  v.  San  Pedro  Lumber  Co. 
101  Gal.  326,  35  Pac.  871;  Eiley  v.  Boehm,  167  Mass.  183,  45  N.  E.  84. 

Or  the  authenticity  of  a  document  offered  in  evidence  as  an  official  record. 
State  ex  rel.  Stuart  v.  Maloney,  113  Mo.  367,  20  S.  W.  1064. 

Or  the  sufficiency  of  the  probate  of  a,  mortgage  before  it  is  admitted  in 
evidence.    McMillan  v.  Baxley,  112  N.  C.  578,  IC  S.  E.  845. 

Or  whether  or  not  a  delinquent  tax  sale  notice  was  in  accordance  with  the 
law.  But  erroneously  submitting  the  question  to  the  jury  will  not 
demand  reversal  if  they  decide  the  question  rightly.  Comfort  v.  Bal- 
lingal,  134  Mo.  281,  35  S.  W.  609. 

Or  whether  a  witness  outside  the  state  is  "inaccessible"  so  as  to  admit  his 
testimony  taken  at  a  former  trial.  Atlanta  &  C.  Air-Line  E.  Co. 
V.  Gravitt,  93  Ga.  369,  26  L.R.A.  553,  20  S.  E.  550. 

Or  whether  or  not  a.  claim  against  the  United  States  lias  been  presented 
and  disallowed  by  the  proper  accounting  officer  so  as  to  be  admissible 
upon  the  trial.  United  States  v.  Patrick,  20  C.  C.  A.  11,  36  U.  S. 
App.   645,   73   Fed.   800. 

The  rule  that  in  every  case,  before  the  evidence  is  left  to  the  jury,  there  is 
a  preliminary  question  for  the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
onus  of  proof  is  imposed,  applies  to  the  question  of  preliminary  proof 
to  lay  a  foundation  for  further  evidence  or  to  connect  declarations 
with  the  party  sought  to  be  charged.  Pleasants  v.  Fant,  22  Wall.  110, 
22  L.  ed.  780. 

A  constitutional  provision  making  the  jurors  the  judges  of  the  law  as  well 
as  the  facts  in  "all  prosecutions  for  libel,"  cannot  deprive  the  trial 
judge  of  power  to  decide  upon  the  admissibility  of  proffered  evidence. 
Thibault  v.  Sessions,  101  Mich.  279,  59  N.  W.  624. 

And  a  statute  making  it  the  duty  of  the  judge,  as  a.  preliminary  question, 
to  pass  on  the  genuineness  of  writings  to  be  used  as  a  standard  of 
comparison,  is  no  invasion  of  the  province  of  the  jury;  but  is  merely  a 


328  CIVIL  TKIAL  BBIEF. 

legislative  adaptation  to  the  subject-matter  of  the  settled  common-law 
rule  that,  generally,  it  is  the  province  of  the  court  to  say  what  is  evi- 
dence, and  the  province  of  the  jury  to  decide  on  its  efficacy.  Power* 
V.  McKenzie,  90  Tenn.  1C7,  16  S.  W.  559. 

3  Scherpf  v.  Szadeczky,  1  Abb.  Pr.  366,  4  E.  D.  Smith,  110;  Prall  v.  Hindi- 

man,  6  Duer,  351;  Reynolds  v.  Ijounsbury,  0  Hill,  534;  Scovell  v. 
Kingslcy,  7  Conn.  284. 

4  Scherpf  v.  Szadeczky,  1  Abb.  Pr.  366,  4  E.  D.  Smith,  1 10 ;  Taylor  y.  Tay- 

lor, 2  Watts,  357. 

And  in  some  states  it  is  the  exclusive  province  of  the  judge  to  so  decide. 
Gorton  v.  Hadsell,  9  Cush.  508;  Harris  v.  Daugherty,  74  Tex.  1,  11  S. 
W.  921;  Cairns  v.  Mooney,  62  Vt.  172,  19  Atl.  225.  The  reason  being, 
according  to  Cairns  v.  Mooney,  that  the  admission  of  illegal  evidence 
has  an  effect  on  the  jury  which  is  not  cured  by  a,  direction  from  the 
cx>urt  to  disregard  it. 

But  some  of  the  courts  hold  that  in  doubtful  cases  it  is  not  improper  to 
refer  the  existence  of  the  facts  upon  which  the  competency  depends  to 
the  jury,  and  in  some  instances  it  is  intimated  that  it  should  be  done. 
Hartford  F.  Ins.  Co.  v.  Reynolds,  36  Mich.  502;  Johnson  v.  Kendall, 
20  N.  H.  304;  Hart  v.  Heilner,  3  Rawle,  407;  Haynes  v.  Hunsicker,  2Ci 
Pa.  58. 

6  See  Swearlngen  v.  Leach,  7  B.  Mon.  285  (agency;  a  virell-reasoned  case). 
"A  contrary  practice  would  in  many  instances,  as  in  this,  take  the 
whole  case  from  the  jury  and  subject  it  to  the  decision  of  the  judge 
upon  the  weight  of  the  evidence,  thus  destroying  the  established  dis- 
tinction between  their  respective  functions."  Ibid.  To  exclude  the 
evidence,  where  the  preliminary  fact  was  such  that  a  jury  might  ra- 
tionally infer  it,  was  held  error.     Ibid. 

To  the  same  effect,  Funk  v.  Kincaid,  5  Md.  404. 

As  whether  a  memorandum  made  after  signing  a  contract  was  part  of  it. 
Verzan  v.  McGregor,  23  Cal.  339. 

Or  whether  a  document  was  used  fraudulently.  Winslow  v.  Bailey,  16  Mo. 
319. 

Or  whether  a  communication  was  not  made  by  way  of  compromise,  and 
therefore  inadmissible.  Bartlett  v.  Hoyt,  33  N.  H.  151 ;  Hall  \ . 
Brown,  58  N.  H.  93.  But  Davis  v.  Charles  River  Branch  R.  Co.  11 
Cush.  506,  holds  it  error  to  leave  this  question  to  the  jury. 

Wliere  the  evidence  on  which  the  admissibility  of  the  fact  depended  had 
already  gone  to  the  jury,  held,  error  to  refuse  to  submit  the  other  to 
them  also.    Day  v.  Sharp,  4  Whart.  339,  34  Am.  Dec.  509. 

In  Emerson  v.  Providence  Hat  Mfg.  Co.  12  Mass.  237,  7  Am.  Dec.  66,  it  wa-* 
held  that  the  question  of  agent's  authority  to  sign,  if  arising  on  a 
writing,  was  for  the  court;  if  oral,  for  the  jury;  but  this  was  because 
the  action  was  on  the  contract,  and  the  execution  of  it  wa»  th«  very 
question  in  issue. 
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The  I'lise  of  Porter  v.  Wilson,  1.3  Pa.  641,  well  explains  the  distinetioji  be- 
tween such  a  case  and  the  cases  where  the  fact  of  authority  is  only 
preliminary  to  evidence  on  a  collateral  issue. 

2.  Conditional  admission. 

It  is  irregular  to  allow  evidence  objected  to,  to  go  to  the  jury, 
reserving  the  question  of  its  competency  for  further  consider- 
ation,* except  when  consented  to  by  both  parties,*  or  when  al- 
lowed in  the  discretion  of  the  court  upon  the  assurance  of  coun- 
sel that  he  will  give  evidence  to  connect.' 

IMcCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec.  280;  Martin  v.  Lloyd,  94 
Cal.  195,  29  Pac.  491 ;  National  Bank  v.  Anderson,  32  S.  C.  538,  11  S. 
E.  379.  But  Everett  v.  Newton,  118  N.  C.  919,  23  S.  E.  961,  holds  the 
relevancy  and  legal  effect  of  the  testimony  may  be  reserved  for  deci- 
sion at  a  later  stage  of  the  trial. 

The  reason  is  that  the  practice  might  in  some  cases  seriously  embarrass  a 
party  who,  not  knowing  what  the  final  ruling  would  be,  could  not 
determine  what  further  evidence  he  should  introduce.  Martin  v.  Lloyd, 
94  Cal.  195,  29  Pac.  491. 

Ordinarily  such  rulings  furnish  ground  for  reversal,  unless  tlie  questions 
reserved  are  immaterial  or  of  such  character  that,  if  decided  against 
the  party  raising  them,  the  decision  would  constitute  no  sufficient 
ground  of  error.  Wright  v.  Reusens,  133  N.  Y.  298,  31  N.  E.  215; 
citing  Sharpe  v.  Freeman,  45  N.  Y.  804;  Lathrop  v.  Bramhall,  64 
N.  Y.  365. 

But  failure  to  subsequently  rule  on  a  question  reserved  without  objection 
constitutes  no  error  where  there  was  no  subsequent  ruling  asked  a^. 
required  in  the  decision  of  the  court  admitting  the  evidence.  Bitzer 
v.  Bobo,  39  Minn.  18,  38  N.  W.  609.  Especially  where  the  party  who 
introduced  the  evidence  is  the  party  complaining.  Meserve  v.  Pomona 
Land  &  Water  Co.  (Cal.)  34  Pac.  508,  509. 

In  Xew  Jersey,  ruling  on  the  competency  of  testimony  when  offered  and 
befoic  actually  delivered,  or  declining  to  rule  until  it  is  actually  given, 
is  discretionary  with  the  trial  judge.  Path  v.  Thompson,  58  N.  J.  L. 
180,  33  Atl.  301. 

2  Hopkins  v-.  Clark,  90  Hun,  4,  35  N.  Y.  Supp.  360;  Fuller  v.  Metropolitan 
L.  Ins.  Co.  68  Conn.  55,  35  Atl.  766. 

But  express  consent  need  not  be  shown,  for  if  it  is  proposed  that  the  evi- 
dence be  taken  conditionally,  subject  to  future  decision  as  to  its  ad- 
missibility on  proper  n.otion,  and  no  objection  is  made,  consent  will 
be  implied.     McKnight  \.  Dunlap,  5  N.  Y.  537. 

s  Shopard  v.  Goben,  142  Ind.  318,  39  N.  E.  506.  And  see  generally  on  thia 
point,  chapter  s.  §  8. 
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3.  Objections. 

a.  Authorities  in  support  of  strict  rules. — Whether  a  trial  be 
long  or  short,  or  the  exceptions  few  or  many,  every  party  has 
the  right  to  demand  that  he  shall  not  be  prejudiced  by  improper 
evidence.^  The  admission  of  illegal  evidence  which  bears  in 
the  least  degree  on  the  result  is  fatal.*  The  graver  the  charge, 
the  more  strictly  the  rules  of  evidence  should  be  applied.'  It 
is  always  better  and  safer  for  the  court  to  err  in  the  direction 
of  overstrictness  in  requiring  from  counsel  adherence  to  rules.* 

But  this  does  not  mean  that  material  evidence  should  be 
excluded ;  for  whatever  may  be  the  rule  as  to  the  admission  of 
improper  evidence,  the  exclusion  of  proper  evidence  which  is 
evidently  material  and  important,  and  would  probably  change 
the  result,  is  equally  fatal.* 

1  New  York  Guaranty  &  Indemnity  Co.  v.  Gleason,  7  Abb.  N.  C.  334,  78  N. 
Y.  503;  Worrall  v.  Parmelee,  1  N.  Y.  519,  521. 

Jury  trials  should  be  strictly  confined  to  the  issues  made,  and  to  the  legiti- 
mate facts  bearing  upon  them,  and  the  practice  of  dragging  in  extrane- 
ous matters  to  influence  the  jury  cannot  be  too  strongly  condemned. 
Upon  a  closely  contested  question  of  fact,  slight  influences  may  turn 
the  scale,  and  every  rule  of  propriety  and  justice  demand  that  nothing 
outside  of  the  legitimate  facts  should  be  introduced  to  affect  the  minds 
of  those  who  are  to  decide  the  question.  O'llagan  v.  Dillon,  76  N.  Y. 
170. 

SMexia  v.  Oliver,  148  U.  S.  664,  37  L.  ed.  602,  13  Sup.  Ct.  Rep.  754;  Cain 
Lumber  Co.  v.  Standard  Dry  Kiln  Co.  108  Ala.  346,  18  So.  882;  For- 
dyce  V.  McCants,  51  Ark.  509,  4  L.R.A.  296,  11  S.  W.  694;  Gibbs  v. 
Gibbs,  6  Colo.  App.  368,  40  Pao.  781 ;  Rowland  v.  Philadelphia,  W.  & 
B.  R.  Co.  63  Conn.  415,  28  Atl.  102;  Simmons  v.  Spratt,  26  Fla.  449, 
9  L.R.A.  343,  8  So.  123;  Harris  v.  Amoskeag  Lumber  Co.  97  Ga.  465, 
25  S.  E.  519;  Holt  v.  Spokane  &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39; 
Gurney  v.  Brown,  27  111.  App.  640;  Waymire  v.  Waymire,  141  Ind. 
164,  40  N.  E.  523;  Strobel  v.  Moser,  70  Iowa,  126,  29  N.  W.  821; 
Mi.ssouri  P.  R.  Co.  v.  Johnson,  55  Kan.  344,  40  Pac.  641;  Ludlow  v. 
Steffen,  19  Ky.  L.  Rep.  1671,  44  S.  W.  119;  Reeve  v.  Dennett,  141 
Mass.  207,  6  N.  E.  378;  Dillon  v.  Howe,  98  Mich.  168,  57  N.  W.  102; 
Cremer  v.  Miller,  56  Minn.  52,  57  N.  W.  318;  Desmond  v.  Levy  (Misa.) 
12  So.  481;  Kearney  Bank  v.  Froman,  129  Mo.  427,  31  S.  W.  769; 
Thompson  v.  Wertz,  41  Neb.  31,  59  N.  W.  518;  Root  v.  Borst,  142  N. 
Y.  62,  36  N.  E.  814;  Baird  v.  Gillett,  47  N.  Y.  186,  188;  McMillen  v. 
Aitchison,  3  N.  D.  183,  54  N.  W.  1030;  Gallon  v.  Lauer,  55  Ohio  St. 
.392,  45  N.  E.  1044;  Boise  v.  Atchison,  T.  &  S.  F.  R.  Co.  6  Okla.  243, 
51  Pac.  662;  Tourgee  v.  Rose,  19  R.  I.  432,  37  Atl.  9;  Missouri,  K.  & 
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T.  R.  Co.  V.  Haiiiiig,  91  Tex.  347,  43  S.  W.  508;  Richardson  v.  Carbon 
Hill  Coal  Co.  10  Wash.  048,  39  Pac.  95;  Webb  v.  Big  Kanawha  &  0.  R. 
Packet  Co.  43  W.  Va.  8O0,  29  S.  E.  519;  Bartlett  v.  Beardmore,  74 
Wis.  485,  43  N.  W.  492. 

And  so  even  in  cases  of  doubt  whether  the  improper  evidence  really  af- 
fected the  result.  Schwander  v.  Birge,  46  Hun,  66;  Totten  v.  Read, 
32  N.  Y.  S.  R.  46,  10  N.  Y.  Supp.  318. 

And  the  fact  that  illegal  evidence  was  admitted  on  a,  former  trial  without 
objection  will  not  render  it  competent  on  the  second  trial,  upon  objec- 
tion being  made  thereto.    Hunter  v.  Lanius,  82  Tex.  677,  18  S.  W.  201. 

For  the  laxer  rule  in  equity  cases,  see  N.  Y.  Code  Civ.  Proc.  §  1003. 

3  Blackburn  v.  Beall,  21  Md.  208. 

« Green  v.  Green,  26  Mich.  437. 

*  MeKinnon  v.  Lessley,  89  Ala.  625,  8  So.  9 ;  Kleyenstuber  v.  Robinson 
(Ariz.)  52  Pac.  1117;  Re  Carpenter,  79  Cal.  382,  21  Pac.  835;  Cravens 
V.  Bennett,  17  Colo.  419,  30  Pac.  61;  Schumann  v.  Torbett,  86  Ga.  25, 
12  S.  E.  185;  First  Nat.  Bank  v.  Ryan,  38  111.  App.  268;  Terre  Haute 
&  I.  R.  Co.  V.  Jarvis,  9  Ind.  App.  438.  36  K.  E.  774;  McNaniara  v.  New 
Melleray,  88  Iowa,  502,  55  N.  W.  322 ;  Calvert  County  Comrs.  v.  Gantt, 
78  Md.  286,  28  Atl.  101,  20  Atl.  610;  Miller  v.  Hanley,  94  Mich.  253, 
53  N.  W.  962;  Atwood  v.  Marshall,  52  Neb.  173,  71  N.  W.  1064; 
Mutual  L.  Ins.  Co.  v.  Suiter,  131  N.  Y.  557,  29  N.  E.  822;  Trinity 
County  Lumber  Co.  v.  Denham,  88  Tex.  203,  30  S.  W.  856;  Mutual 
L.  Ins.  Co.  v.  Oliver,  95  Va.  445,  28  S.  E.  594;  Essency  v.  Essency,  10 
Wash.  375,  38  Pac.  1130;  Krell  Piano  Co.  v.  Kent,  39  W.  Va.  294, 
19  S.  E.  409. 

h.  Nonprejudicial  error. — On  the  other  hand,  neither  the  ad- 
mission of  illegal  evidence,  nor  the  exclusion  of  proper  evidence, 
is  fatal  error,  if  the  exclusion  of  the  evidence  admitted,*  or  the 
admission  of  that  excluded,*  could  not  in  any  way  affect  the  re- 
sult favorably  to  the  party  complaining;  or  if  the  evidence  ad- 
mitted,* or  excluded,*  pertains  to  a  fact  otherwise  conclusively 
established ;  or  to  a  fact  not  disputed.* 

JSTor  can  the  trial  court  be  convicted  of  error  in  admitting  im- 
proper evidence,  where  the  evidence  was  subsequently  with- 
drawn from  the  jury,'  or  there  was  subsequently  introduced 
f^vidence  curing  the  error ;'  or  in  excluding  proper  evidence 
where  the  evidence  was  in  fact  improper,'  or  was  subsequently 
admitted.' 

And  a  party  who  puts  in  illegal  evidence  not  objected  to  can- 
not complain  that  this  adversary  is  permitted  to  introduce  other 
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such,  or  practically  the  same,  evidence ;  '"  or  tliat  lie  is  himself 
precluded  from  following  it  with  other  such  evidence.*^ 

iHill  V.  Birmingliam  Onion  R.  Co.  100  Ala.  447,  U  So.  20];  Powers  v. 
Armstrong,  62  Ark.  267,  3.5  S.  W.  228;  Davics  v.  Oceanic  S.  S.  Co.  8!> 
Cal.  280,  20  Pac.  827;  li'itzgerald  v.  Burke,  3  4  Colo.  559,  23  Pac.  993; 
Key  V.  Abbott,  99  Ga.  270,  25  S.  E.  633;  Scliultz  v.  Babcock,  166  III. 
398,  46  N.  E.  892;  Holland  v.  Spell,  144  Ind.  mi,  42  N.  E.  1014;  Em- 
pire Mill  Co.  V.  I^vcll,  77  Iowa,  100,  41  N.  W.  583;  Atchison,  T.  &  S. 
E.  Pv.  Co.  V.  Shaw,  50  Kan.  519,  43  Pac.  1329;  Wood  v.  Einson,  91 
Me.  280,  39  Atl.  1007;  Norwich  &  W.  E.  Co.  v.  Worcester,  147  Maa-^. 
518,  18  N.  E.  409;  McKennon  v.  Gates,  102  Mich.  618,  61  N.  W.  74; 
Rothschild  v.  Burritt,  47  Minn.  28,  49  N.  W.  393;  Blackwell  v.  Gra- 
ham, 74  Miss.  595,  21  So.  242;  Chicago,  R.  I.  &  P.  R.  Co.  v.  George, 
145  Mo.  38,  47  S.  W.  11;  Terry  v.  Beatrice  Starch  Co.  43  Nob.  866,  62 
N.  W.  255;  New  Mexican  R.  Co.  v.  Hendricks,  ti  N.  M.  Oil,  30  Pac. 
901;  Houscr  v.  Beam,  111  N.  C.  501,  16  S.  E.  335;  Gram  ■!.  Northern 
P.  R.  Co.  1  N.  D.  252,  46  N.  W.  972;  Portland  v.  King  (Or.)  26  Pac. 
376;  Hoar  v.  Leaman  (Pa.)  15  All.  716;  Graham  v.  McReynoliis,  90 
Tenn.  073,  18  S.  W.  272;  Boone  v.  Miller,  73  Tex.  557,  11  S.  W.  551  : 
Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.  94  Va.  361,  26  S.  E.  850; 
Peck  V.  Stanfield,  12  Wash.  101,  40  Pac.  635;  Flowers  v.  Fletcher,  40 
W.  Va.  103,  20  S.  E.  870;  Wesling  v.  Kroll,  78  Wis.  636,  47  N.  W. 
943. 

2Cowen  V.  Eartherly  Hardware  Co.  95  Ala.  324,  11  So.  195;  Yaeger  \. 
Southern  California  R.  Co.  (Cal.)  51  Pac.  190;  Haley  v.  Elliott,  2n 
Colo.  379,  38  Pac.  771;  Gulliver  v.  Fowler,  64  Conn.  556,  30  Atl.  852; 
Johnston  v.  State,  29  Fla.  558,  10  So.  686;  Littlefield  v.  Drawdy,  84 
Ga.  644,  11  S.  E.  504;  Gardner  v.  Meeker,  169  111.  40,  48  N.  E.  307; 
Conner  v.  Citizens'  Street  R.  Co.  146  Ind.  430,  45  N.  E.  662;  Gammon 
V.  Ganfield,  42  Minn.  368,  44  N.  W.  125;  Teats  v.  Flanders,  118  Mn. 
060,  24  S.  W.  126;  Louisville,  N.  0.  &  T.  R.  Co.  v.  Crayton,  69  Miss. 
152,  12  So.  271;  Blodgett  v.  McMurtry,  54  Neb.  69,  74  N.  W.  392; 
Fourth  Nat.  Bank  v.  Spinney,  47  Hun,  293;  Worth  v.  Simmons,  121  N. 
C.  357,  28  S.  E.  528;  Gearing  v.  Carroll,  151  Pa.  79,  24  Atl.  1045; 
Blohme  v.  Lynch,  26  S.  C.  300,  2  S.  E.  136;  Soyi  ing  v.  Eschwcilor. 
85  Wi.s.  117,  55  N.  W.  KU ;  Link  ,.  Union  P.  R.  Co.  3  Wyo.  680,  2!i- 
Pac.  741. 

SMilliken  v.  Maund,  IJO  Ala.  332.  20  So.  310;  Campbell  v.  Carnaluni 
(Ark.)  13  S.  W.  1098;  Giraudi  v.  Electric  Improv.  Co.  107  Gal.  120,  2S 
L.R.A.  596,  40  Pac.  108;  Curr  v.  Hundley,  3  Colo.  App.  54,  31  Pac. 
939;  .Jnoksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  27  Fla.  1,  157,  17  L.R.A.  33,  65,  9  So.  601;  Powell  /.  Brnii- 
ncr,  86  Ga.  531,  12  S.  E.  744;  Kankakee  &  S.  R.  Co.  v.  Horan,  131  III. 
288,  23  N.  E.  021 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  .Jones,  1  Ind.  Terr  354, 
37  S.  W.  20S;  Elwood  v.  McDill,  105  Iowa,  437,  75  N.  W.  340;  Faulk- 
ner V.  Davis,  18  Ky.  L.  Rep.  1004,  38  S.  W.  1049;   Kraatz  v.  Brusi. 
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Electric  Light  Co.  82  Mich.  457,  40  N.  W.  787;  Beard  v.  First  Nat. 
Bunk,  41  Minn.  153,  43  N.  W.  7,  8;  St.  Louis  Nat.  Banlc  v.  Flanag.in, 
129  Mo.  178,  31  S.  W.  773;  Morrill  v.  Hershfield,  19  Mont.  245,  47 
Pac.  997;  New  York,  T.  &  M.  K.  Co.  v.  Gallalier,  79  Tex.  685,  15  S.  W. 
694;  Elster  v.  Seattle,  18  Wash.  304,  51  Pac.  391;  Sawyer  v.  Choate, 
92  Wis.  533,  66  N.  W.  689. 

Otherwise,  however,  if  the  other  evidence  to  support  the  fact  be  n'.crely 
circumstantial.  Ohio  &  M.  R.  Co.  v.  Levy,  134  Ind.  343,  32  N.  K.  815, 
34  N,  K.  20.  And  the  fact  in  question  is  one  of  the  vital  issues  in  tiie 
case.     Selmeider  v.  Second  Ave.  R.  Co.  133  N.  V.  583,  30  N.  E.  T'fl. 

«Forst  >.  Leonard,  116  Ala.  82,  22  So.  481  ;  Jones  v.  Malvern  Lumber  Co. 
58  Ark.  125,  23  S.  W.  679;  Conboy  v.  Dickinson,  92  Cal.  600,  28  Pac. 
809;  St.  Kevin  Min.  Co.  v.  Isaacs,  18  Colo.  400,  32  I'ac.  822;  Rome 
R.  Co.  V.  Thompson,  101  Ga.  26,  28  S.  E.  429;  Crone  v.  Crone,  170  111. 
494,  49  N.  E.  217,  affirming  70  111.  App.  294;  Oberholtzer  v.  Hazeii, 
92  Iowa,  602,  61  N.  W.  365;  South  Scituate  v.  Scituate,  155  Mass.  428, 
29  N.  E.  639;  Miller  v.  Jurczyk,  109  Mich.  037,  07  N.  W.  898; 
Mulherin  v.  Simpson,  124  Mo.  610,  28  S.  W.  86;  Atwood  v.  Marshall, 
52  Neb.  173,  71  N.  W.  1064;  Guilfoyle  v.  Pierce,  4  App.  Div.  612,  38 
N.  Y.  Supp.  697;  Houston,  E.  &  W.  T.  R.  Co.  v.  Campbell,  91  Tex. 
551,  43  L.R.A.  225,  45  S.  W.  2. 

s  Admission  liarmless  when  fact  undisputed.  West  Coast  Lumber  Co.  v. 
Newkirk,  SO  Cal.  275,  22  Pac.  231 ;  Eslich  v.  Mason  City  &  Ft.  D.  R. 
Co.  75  Iowa,  443,  39  N.  W.  700;  Missouri,  K.  &  T.  R.  Co.  v.  Lycau, 
57  Kan.  635,  47  Pac.  526;  Hinckley  v.  Somerset,  145  Mass.  326,  14 
N.  E.  166;  Henderson  v.  Bartlett,  32  App.  Div.  435,  53  N.  Y.  Supp. 
149;  Tucker  v.  Wilkins,  105  N.  C.  272,  11  S.  E.  575;  Girardeau  v. 
Southern  Exp.  Co.  48  S.  C.  421,  26  S.  E.  711;  Wells  v.  Denver  &  R.  G. 
^V".  R.  Co.  7  Utah,  482,  27  Pac.  688. 

Exclusion  harmless  when  fact  undisputed.  Pittsbuigh  &  W.  R.  Co.  \-. 
Thompson,  54  U.  S.  App.  222,  82  Fed.  Rep.  720,  27  C.  C.  A.  333 ;  Collier 
V.  Coggins,  103  Ala.  281,  15  So.  578;  Clark  v.  Olsen  (Cal.)  33  Pac. 
274;  Willard  v.  Mellor,  19  Colo.  534,  36  Pac.  148;  Boseli  v.  Doran,  62 
Conn.  311,  25  Atl.  242;  Champaign  v.  Maguire,  56  111.  App.  618;  Brom- 
ley V.  Goodwin,  95  111.  118;  Wichita  &  C.  R.  Co.  v.  Gibbs,  47  Kan.  274, 
27  Pac.  991;  Peoples  v.  Evening  News  Asso.  51  Mich.  11;  Loudy  v. 
Clarke,  45  Minn.  477,  48  N.  W.  25;  Shotwell  v.  Gordon,  121  Mo.  482, 
26  S.  W.  341 ;  Cullen  v.  Gallagher,  15  Misc.  146,  36  N.  Y.  Supp.  468 ; 
Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  117  N.  C.  531,  23  S.  E.  456; 
^McBride  v.  Banguss,  65  Tex.  174;  Glick  v.  Weatherwax,  14  Wash. 
560,   45  Pac.   156. 

6  Long  v.  Booe,  106  Ala.  570,  17  So.  730;  Chicago  &  G.  T.  R.  Co.  v.  Gacin- 
owski,  155  111.  189,  40  N.  E.  601 ;  Rea  v.  Scxilly,  76  Iowa,  343,  41  N.  W. 
36;  Dunn  v.  .Taffray,  36  Kan.  408,  13  Pac.  781;  McGinnis  v.  Loring, 
126  Mo.  404,  28  S.  W.  750. 

But  the  court  should  exclude  it  before  counsel's  address  to  the  .jury.  Pitts 
Hurgh,  B.  &  B.  R.  Co.  v.  McCloskey,  110  Pa.  436,  1  Atl.  555. 
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TVaca  Valley  &  C.  L.  R  Co.  v.  Mansfield,  84  Cal.  560,  24  Pac.  145;  Sun 
Fire  Office  v.  Wich,  6  Colo.  App.  103,  39  Pac.  587 ;  Stewart  v.  DeLoach, 
86  Ga.  729,  12  S.  E.  1067 ;  Williamson  v.  Ohnemus,  67  111.  App.  341 ; 
Baughan  v.  Brown,  122  Ind.  115,  23  N.  B.  695;  Amos  v.  Buck,  75 
Iowa,  651,  37  N.  W.  118;  Kinsley  v.  Morse,  40  Kan.  577,  20  Pac. 
217;  Roux  v.  Blodgett  &  D.  Lumber  Co.  94  Mich.  607,  54  N.  W.  492; 
People's  Bank  v.  Howes,  64  Minn.  457,  67  N.  W.  355;  Davidson  v. 
Bordeaux,  15  Mont.  245,  38  Pac.  1075;  Meyer  v.  Shamp,  51  Neb. 
424,  71  N.  W.  57;  Avery  v.  Starbuck,  3  Silv.  N.  Y.  507,  27  N.  E. 
1080;  Maxwell  v.  Bolles,  28  Or.  1,  41  Pac.  661;  Beardslee  v.  Columbia 
Twp.  188  Pa.  496,  41  Atl.  617;  Glover  v.  Thomas,  75  Tex.  506,  12  S. 
W.  684;  Fuller  v.  Worth,  91  Wis.  406,  64  N.  W.  995;  Kuhn  v.  Mc- 
Kay, 7  Wyo.  42,  49  Pac.  473,  51  Pac.  205. 

And  the  reception  of  evidence  which  is  proper  if  supplemented  by  other 
evidence  is  not  available  error,  although  the  supplemental  evidence 
is  not  introduced,  in  the  absence  of  a  motion  to  strike  out.  United 
States  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537,  38  N.  E.  729. 

SElwood  v.  McGill,  105  Iowa,  437,  75  N.  W.  340;  Conant  v.  Johnston, 
165  Mass.  450,  43  N.  E.  192. 

Even  though  the  evidence  was  improper  in  part  only.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Myers,  11  C.  C.  A.  439,  24  U.  S.  App.  295,  63  Fed.  793. 

Or  might  have  been  admissible  for  another  purpose  than  that  for  which 
it  was  offered.     Martin  v.  Jennings,  52  S.  C.  371,  29  S.  E.  807. 

Or  the  reasons  given  for  its  exclusion  were  erroneous.  Eppstein  v.  Wolfe, 
—  Tex.  Civ.  App.  — ,  35  S.  W.  52 ;  Davey  v.  Southern  P.  Co.  116  Cal. 
325,  48  Pac.  117. 

9  Ross  v.  Wellman,  102  Cal.  1,  36  Pac.  402;  Noble  v.  Worthy,  1  Ind.  Terr. 

458,  45  S,  W.  137;  Langhammer  v.  Manchester,  99  Iowa,  295,  68  N. 
W.  688;  Providence  &  W.  R.  Co.  v.  Worcester,  155  Mass.  35,  29  N.  E. 
56:  Ellis  v.  Whitehead,  95  Mich.  105,  54  N.  W.  752;  Jensen  v.  Bowles, 
8  S.  D.  575,  67  N.  W.  627. 
And  one  whose  offer  is  rejected,  but  who  declines  to  avail  himself  of  a 
subsequent  offer  of  the  court  to  admit  the  evidence,  cannot  complain. 
Bozarth  v.  McGillicuddy,  19  Ind.  App.  26,  47  N.  E.  397,  48  N.  E.  1042; 
Alabama  &  V.  R.  Co.  v.  Lowe,  73  Miss.  203,  19  So.  96. 

10  Chicago,  K.  &  W.  R.  Co.  v.  Brunson,  43  Kan.  371,  23  Pac.  495.    Contra, 

Russ  V.  Wabash  Western  R.  Co.  112  Mo.  45,  18  L.R.A.  823,  20  S.  W. 
472;  Phifer  v.  Carolina  C.  R.  Co.  122  N.  C.  940,  29  S.  E.  578. 
Refusing  defendant  admission  to  cross-examine  with  reference  to  matters 
on  which  plaintiff  has  been  allowed  to  introduce  evidence,  though  they 
are  immaterial,  and  then  instructing  that  such  matters  are  competent 
and  material  evidence,  was  held  fatal  error,  in  Mahoney  v.  Butte 
Hardware  Co.  19  Mont.  377,  48  Pac.  545. 

11  Lyons  v.  Teal,  28  La.  Ann.  592. 

And  see,  generally,  for  cases  to  support  this  and  the  preceding  note,  ante, 
chapter  x.  §  11. 


XII.— EXCEPTIONS. 

1.  Necessity  of  exceptions. 

11.  In  general. 

b.  Rulings  not  concerning  conduct  of  trial. 

c.  Eulings  made  during  progress  of  trial. 

(1)  In  general. 

(2)  Conduct  of  trial  judge. 

(3)  Conduct  of  counsel. 

(4)  Juries  and  jurors. 

(5)  Evidence  and  witnesses. 

(6)  View  by  jury. 

(7)  Instructions  and  charges. 

(8)  Verdict. 

(9)  Dismissal,  nonsuit,  directing  verdict,  etc. 

2.  By  whom  exceptions  to  be  taken. 

3.  When  to  be  taken. 

4.  Sufficiency. 

a.  Form  of  exception. 

b.  Anticipatory  note  of  intended  exception. 

c.  Stipulations  as  to  exceptions. 

d.  Particularity  and  definiteness. 

(1 )  In  general. 

(2)  Exceptions  in  gross. 

(3)  Evidence. 

(4)  Instructions  and  charges. 

(5)  Refusal  or  failure  to  instruct. 

(6)  Specifying  error. 

1.  Necessity  of  exceptions. 

a.  In  general. — It  is  a  general  rule,  with  certain  exceptions,' 
that  an  exception  to  any  ruling  of  the  trial  court,  on  an  ob- 
jection duly  taken,^  is  indispensable  to  a  review  of  that  ruling 
on  appeal  or  error;  '  otherwise  the  error  committed  by  the  trial 
court  is  deemed  to  be  waived.*  But  no  exception  need  bo  taken 
tx)  a  question  incidentally  and  necessarily  involved  in  the  con- 
sideration of  other  exceptions  duly  taken.' 

1  In  some  states  an  exception  is  held  unnecessary  to  a  ruling  or  decision 
upon  matters  which  are  apparent  upon  the  face  of,  and  constitute,  the 
record  proper.    Galloway  v.  McLean,  2  Dak.  372,  9  N.  W.  98;  Mumma 
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w  Stauilto,  24  :^^n.  App.  473;  0"Doiioluic  v.  Heiidrix',  1."!  Xcli.  2;j5,  1-! 
N.  \V.  215:  I'pper  Appomattox:  County  v.  Buffaloc,  12]  N.  C.  37,  27 
S.  E.  99!).  So  l)y  rule  of  court  in  Texas.  Sec  White  v.  San  Antonio 
Waterworks  Co.  9  U'cx.  Civ.  App.  405.  29  S.  W.  252.  As,  for  instanci'. 
that  the  judgment  is  not  auppoi'ted  by  the  pleadings.  McKinstry  v. 
Carter,  48  Kan.  428,  29  Pac.  297;  Oakland  Home  Ins.  Co.  v.  Allen,  1 
Kan.  App.  108,  40  Pac.  928.  That  certain  costs  were  improperly  taxed 
against  defendant.  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Lewright,  113  Jin. 
660,  21  S,  W.  210.  That  the  petition  states  no  cause  of  action.  Lillv 
V.  Menke,  126  Mo.  190,  28  S.  W.  043,  994.  That  the  trial  court  hail 
not  jurisdiction  of  the  action.  Roberts  v.  More,  5  Colo.  App.  oil,  39 
Pac.  346;  Godwin  v.  Monds,  101  N.  C.  3.54,  7  S.  E.  793.  That  the 
question  of  alimony  in  a  divorce  suit  was  tried  before  the  suit  for 
the  divorce.     Re  .Tohiiston,  54  Kan.  729,  39  Pac.  735. 

In  Maryland  it  is  not  obligatory  to  take  a  bill  of  exceptions  in  a  summary 
proceeding,  smli  as  a  motion  to  strike  out  a  judgment,  to  quash  at- 
tachments, etc.  Coulhourn  v.  Fleming,  78  Md.  210,  27  Atl.  1041,  ami 
cases  cited. 

And  a  rule  of  practice  of  a  state  court  allowing  exceptions  to  be  fir.st  madi' 
on  appeal,  though  not  properly  saved  in  the  court  below,  is  not  mad'; 
applicable  in  a  Federal  court  by  the  act  of  Congress  of  1872,  conform- 
ing the  practice  in  the  Federal  courts  as  near  as  may  be  to  that  of  tin," 
state  courts.  Consumers'  Cotton  Oil  Co.  v.  Ashburn,  26  C.  C.  A.  4:ii;. 
52  U.  S.  App.  258,  81  Fed.  331. 

In  Nebraska  no  exception  is  necessary  in  order  to  have  a  review,  of  tlio 
judgment  of  the  district  court,  dismissing  an  appeal  from  a  justice  of 
the  peace.  Clallin  v.  American  Nat.  Bank,  46  Neb.  884,  65  N.  W.  lO.'.O. 
Contra,  in  Illinois,  Allan  v.  Foreman  Bros.  69  111.  App.  56. 

And  in  New  York  the  appellate  division  of  the  supreme  court  has  power 
to  reverse  for  errors  committed  upon  the  trial,  even  though  they  are 
not  raised  by  exceptions  f  such  as  rulings  on  matters  of  evidence  and 
instructions.  Gillett  v.  Kinderhook,  77  Hun,  604,  28  N.  Y.  Supp. 
1044;  Re  Brundage,  31  App.  Div.  348,  52  N.  Y.  Supp.  362.  The  rea- 
son is,  that  the  court  examines  the  facts  as  vi'ell  as  the  law,  and  if  the 
errors  committed  involve  the  right  of  the  party  to  recover  it  ma>-, 
in  its  discretion,  grant  a  new  trial.  But  it  must  appear  that  grave 
injustice  has  been  done  and  that  the  reversal  is  necessary  for  tlio 
purpose  of  correcting  the  injustice.  Kowalewska  v.  New  York,  L.  10. 
&  W.  R.  Co.  72  Hun,  611,  25  N.  Y.  Supp.  184  (charge  of  court)  ; 
McMurray  v.  Gage,  19  App.  Div.  505,  46  N.  Y.  Supp.  608  (ruling  on 
evidence)  ;  Howejl  v.  Manwaring,  3  N.  Y.  S.  R.  454;  Goodenough  v. 
Fuller,  5  N.  Y.  S.  R.  896.  But  it  should  not  be  done  if  the  error 
could  have  been  cured  on  a  proper  objection  made.  Currier  v.  Hen 
derson,  85  Hira,  300,  32  N.  Y.  Supp.  933,  where  complaint  made  was 
that  the  charge  lacked  definiteness.  But  a  valid  exception  must  be 
taken  at  the  trial  in  the  New  York  city  court  to  present  any  questio?i 
on  appeal  from  a  judgment  of  aflirmanoc  of  the  general  term  of  that 
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court  to  the  appellate  term.  Machauer  v.  Fogel,  21  Misc.  C37,  47  N. 
Y.  Supp.  1056.  So,  too,  on  appeal  from  the  city  court  to  tlie  common 
picas.     Mackie  v.  Egan,  6  Misc.  95,  26  N.  Y.  Supp.  13. 

These  and  other  exceptions  to  the  rule  generally  are  due  to  particular  stat- 
utes and  rules  of  court,  and  will  be  discussed  as  they  occur,  with  ref- 
erence to  the  particular  ruling  under  consideration.  For  cases,  sei' 
succeeding  notes  to  this  and  the  following  sections. 

8  As  to  the  necessity  generally  of  an  objection  being  duly  taken  and  pre- 
ceding the  exception,  see  Labor  v.  Cooper,  7  Wall.  565,  19  L.  ed.  l.TI ; 
Spear  v.  Lomax,  42  Ala.  576;  Benepe  v.  Wash,  38  Kan.  407,  16  Pac. 
fljO;  Burks  v.  Chapman,  11  Ky.  L.  Rep.  260;  New  Orleans  v.  Con- 
gregation Dispersed  of  Judah,  15  La.  Ann.  389;  Spencer  v.  St.  Paul 
&  S.  C.  R.  Co.  22  Minn.  29 ;  McRaven  v.  McGuire,  9  Smcdes  &  M.  34 ; 
HuUar  v.  Wynne,  10  Misc.  580,  38  N.  Y.  Supp.  700;  Burris  v.  Whit- 
ner,  3  S.  C.  512;  Scullcy  v.  Book,  3  Wash.  182,  28  Pac.  556;  Dimniey 
V.  Wheeling  &  E.  G.  R.  Co.  27  W.  Va.  32,  35  Am.  Rep.  292.  See  also 
ante,  chapter  x..  Offers  of  Evidence  and  Objections,  §  11. 

In  Kentucky,  by  statute,  a  party  cannot  except  to  a  decision  made  at  the 
instance  of  his  adversary,  unless  he  shall  have  first  objected  to  the 
motion,  olTer,  or  request  for  such  decision.  Loving  v.  Warren  County, 
14  Bush,  316.  But  he  may  except  without  a  previous  objection  to  a 
decision  adverse  to  him,  if  made  at  his  own  instance. 

3  Lester  v.  Georgia,  C.  &  N.  R.  Co.  90  Ga.  802,  17  S.  E.  113;  Midland  R. 
Co.  V.  Dickason,  1.30  Ind.  164,  29  N.  E.  775;  Spelman  v.  Gill,  75  Iowa, 
717,  38  N.  W.  168;  Turner  v.  State  ex  rel.  Stephenson,  45  Kan.  554, 
26  Pac.  35;  New  v.  Taylor,  82  Md.  40,  33  Atl.  435;  New  York  L.  Ins. 
Co.  v.  Macomber,  169  Mass.  580,  48  N.  E.  776;  Banks  v.  Cramer,  100 
Mich.  168,  66  N.  W.  946;  Lawrence  v.  Bucklen,  45  Minn.  195,  47  N. 
W.  655;  Sawyers  v.  Drake,  34  Mo.  App.  472;  Roods  v.  Dunbar,  9  Neb. 
95,  2  N.  W.  345;  Reese  v.  Kinkead,  20  Nev.  65,  14  Pac.  871;  Duryea 
V.  Vosburgh,  121  N.  Y.  57,  24  N.  E.  308;  Wicks  v.  Thompson,  129  N. 
Y^.  634,  29  N.  E.  301;  Wills  v.  Fisher,  112  N.  C.  529,  17  S.  E.  73; 
Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac.  309;  Potter  ^.  Langstrath, 
151  Pa.  216,  25  Atl.  76;  Crawford  v.  ItcGinty,  —  Tex.  — ,  11  S.  W. 
1066;  Miles  v.  Albany,  59  Vt.  79,  7  Atl.  601;  Brown  v.  Forest,  1  Wash. 
Terr.  201. 

In  Behrens  v.  McCance,  106  Ind.  330,  6  N.  E.  912,  the  court  said:  "Jt 
is  definitely  settled  by  a  long  line  of  decisions  that  where  there  is  an 
appearance  to  the  action,  an  exception  to  the  ruling  of  a  nisi  priui 
court  is  absolutely  necessary  to  present  any  question  to  this  court  by 
appeal,  except  in  two  contingencies:  (1)  where  the  court  has  no  juris- 
diction of  the  subject-matter  of  the  action;  (2)  where  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.'' 

And,  according  to  Crawford  v.  McGinty,  —  Tex.  — ,  11  S.  W.  1066,  in  the 
absence  of  exceptions  or  the  statement  of  facts,  unless  failure  to 
Abbott,  Civ.  Jur.  T.— 22. 
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except  be  waived  or  not  insisted  on,  the  only  inquiry  is  whether  the 

pleadings  justify  the  judgment. 
Nor  can  the  form  in  which  a  question  of  law  was  reserved  be  questioned, 

unless  an  exception  was  duly  taken.     Blake  v.  Metzgar,  150  Pa.  29.1, 

24  Atl.  735. 
4  Collier  v.  Jenks,  19  K.  I.  493,  34  Atl.  998. 
6  Parker  v.  Waycross  &  F.  R.  Co.  81  Ga.  387,  8  S.  E.  871;  Jordan  v.  Kav- 

anaugh,  63  Iowa,  152,  18  N.  W.  151;  Browne  v.  Kaleigh  &  G.  E.  Co. 

108  N.  C.  34,  12  S.  E.  958. 

b.  Rulings  not  concerning  conduct  of  trial. — Within  the  rule 
just  stated,  an  exception  is  generally  necessary  to  a  decision  or 
ruling  on  an  objection  which  does  not  necessarily  or  immediately 
concern  the  conduct  of  the  trial.  ^  Included  in  these  are  such 
decisions  or  rulings  as  the  rejection  of  a  plea,^  the  decision  on 
a  demurrer,^  on  a  motion  to  dismiss,*  or  for  judgment  on  the 
pleadings,*  or  to  require  an  election,^  or  to  amend,''  or  to  strike 
out.' 

So,  too,  an  exception  is  necessary  to  an  order  denying  a  post- 
ponement,^ denying  the  right  of  trial  by  jury,^"  and  to  a  decision 
on  application  for  a  change  of  venue." 

1  Moore  v.  Newell,  94  N.  C.  265. 

As  refusal  of  a  discovery  sought.  Peterson  v.  Greshara,  25  Ark.  380.  Or 
dismissal  as  to  one  of  two  joint  defendants  in  an  action  of  tort.  Pio- 
neer Fireproof  Constr.  Co.  v.  Hansen,  176  111.  100,  52  N.  E.  17.  Or  an 
order  substituting  a  party  plaintiff.  Maul  v.  Drexel,  55  Neb.  446,  76 
N.  W.  163.  Or  granting  a  motion  for  a  speedy  trial,  and  trying  the 
case  out  of  its  regular  order.  Caveny  v.  Weiller,  90  111.  158.  Of 
denying  a  motion  to  quash  u.  writ  of  mandamus.  Lamkin  v.  Sterling. 
1  Idaho,  120. 

As  to  the  necessity  of  an  exception  to  decisions  or  rules  on  questions  rela- 
tive to  the  taxation  of  costs,  see  Muir  v.  Meredith,  82  Cal.  19,  22  Pac. 
1080;  Daist  v.  Collier,  86  111.  96';  Sisson  v.  Pearson,  44  111.  App.  81; 
State  ex  rel.  Littleton  v.  Brewer,  70  Iowa,  384,  30  N.  W.  646;  Barry 
V.  McGrade,  14  Minn.  286,  Gil.  214;  Roberts  v.  Drehmer,  41  Neb.  306, 
59  N.  W.  911;  Allbright  v.  Corley,  54  Tex.  372;  Cord  v.  Southwell, 
15  Wis.  211. 

But  in  some  states,  by  statute,  formal  exceptions  are  not  necessary  to  in- 
terlocutory orders  finally  determining  the  rights  of  the  parties,  appeal- 
able orders,  decisions  on  demurrers,  orders  made  on  eo)  parte  applica- 
tions, and  orders  made  in  the  absence  of  the  party;  as  in  California, 
Code  Civ.  Proc.  §  647;  Davis  v.  Honey  Lake  Water  Co.  98  Cal.  415,  33 
Pac.  270   (order  striking  out  demurrer). 
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Such  a,  statute  was  no  doubt  enacted  for  the  benefit  of  parties  who, 
through  inadvertence  or  other  cause,  should  fail  to  take  an  exception 
to  orders  or  decisions  therein  mentioned,  when  they  were  present,  and 
also  for  those  parties  who  should  be  absent  when  the  order  or  decision 
was  made  or  rendered.  But  it  does  not  relieve  the  party  against  whom 
the  order  or  decision  is  made  or  rendered  of  the  necessity  of  presenting 
and  having  settled  a  bill  showing  that  he  is  entitled  to  the  benefit  of 
the  presumed  statutory  exception.  Bostwick  v.  Knight,  5  Dak.  30.5, 
40  N.  W.  344;  Lamet  v.  Miller,  —  Cal.  — ,  11  Pac.  744;  Purdum  v. 
Taylor,  2  Idaho,  153,  9  Pac.  607;  Guthrie  v.  Phelen,  2  Idaho,  89,  6 
Pac.  107. 

And  a  presumption  of  the  party's  absence  is  not  raised  by  the  fact  that 
the  court  before  ruling  took  the  matter  under  advisement.  Lamet  v. 
Miller,  —  Cal.  — ,  11  Pac.  744. 

And  a  decision  on  an  objection  to  the  introduction  of  evidence,  on  the 
ground  that  the  complaint  states  no  cause  of  action,  is  not  a  decision 
of  a  demurrer,  within  the  meaning  of  such  a  statute.     Boss  v.  Wait, 

2  S.  D.  638,  51  N.  W.  866.  Nor  is  a.  ruling  on  evidence  an  order  within 
the  terms  of  such  a  statute.  McGuire  v.  Drew,  83  Cal.  225,  23  Pac. 
312. 

2  Young  v.  Donegan,  —  Cal.  — ,  29  Pac.  412;  Huntington  v.  Chambers,  15 

111.  App.  426;  Cook  v.  Steuben  County  Bank,  1  G.  Greene,  447;  Equita- 
ble Mortg.  Co.  V.  Thorn,  —  Tex.  Civ.  App.  — ,  26  S.  W.  276;  White 
V  Toncray,  9  Leigh,  347;'  Bowyer  v.  Hewitt,  2  Gratt.  193;  Hart  v. 
Baltimore  &  O.  E.  Co.  6  W.  Va.  336. 

3  Galloway  v.  Carlisle,  15  Colo.  244,  25  Pac.  316;  Turner  v.  State  ex  rel. 

Steplienson,  45  Kan.  554,  26  Pac.  35 ;  Lott  v.  Kansas  City,  Ft.  S.  &  G. 
E.  Co.  42  Kan.  293,  21  Pac.  1070;  State  ex  rel.  Eowe  v.  Weaver,  123 
Ind.  512,  24  N.  E.  330;  Beaven  v.  Phillips,  83  Ky.  89;  Burdick  v. 
Kenyon,  20  E.  I.  498,  40  Atl.  99.  So,  also,  as  to  refusal  of  leave  to 
plead  over,  after  demurrer  sustained.  Powell  v.  Asten,  36  Ala.  140. 
Contra,  Marshall  v.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  80  111.  App.  531 ;  Lee  v. 
Eutledge,  51  Md.  311;  McKenzie  v.  Donnell,  151  Mo.  431,  52  S.  W. 
214.  Whore  the  ground  of  demurrer  is  that  the  complaint  or  petition 
fails  to  state  a  cause  of  action.  Hall  v.  Linn,  8  Colo.  264,  5  Pac.  641  : 
Behrens  v.  McCance,  106  Ind.  330,  6  N.  E.  912;  St.  Paul  v.  Kuby,  S 
Minn.  154,  Gil.  125;  Territory  ex  rel.  Blake  v.  Virginia  Eoad  Co.  2 
Mont.  96.    And  by  statute  in  some  states.    Efurd  v.  Loeb,  82  Ala.  429, 

3  So.  3;  Jones  v.  Townsend,  21  Fla.  438,  58  Am.  Eep.  676;  Barnps 
V.  Scott,  29  Fla.  285,  11  So.  48;  Koss  v.  Wait,  2  S.  D.  638,  51  N.  \V. 
866.  And  by  rule  of  court  in  Texas.  White  v.  San  Antonio  Water- 
works Co.  9  Tex.  Civ.  App.  465,  29  S.  W.  252.  See  also  note  1,  supra. 
And  Long  v.  Billings,  7  Wash.  267,  34  Pac.  936,  holds  that  an  excep- 
tion is  not  necessary  to  a  judgment  dismissing  the  action  after  de- 
murrer sustained.  Or  to  judgment  against  defendant  on  sustaining 
a  demurrer  to  his  answer.    Coffman  v.  Wilson,  2  Met.  (Ky.)  542. 
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*As,  for  plaintiff's  failure  to  give  security  for  costs.     Hyde  v.  Adams,  80 

Ala.   111.     For  the  rule  as  to  necessity  of  exceptions  to  rulings  on 

motions  to  dismiss  at  trial,  see  infra,  §  9. 
SRobbins  v.  Butler,  13  Colo.  490,  22  Pac.  803;   Security  Sav.  k  L.  Asso. 

V.  Anderson.  172  Pa.  305,  34  Atl.  44. 
t'ontra,   Lamet  v.  Miller,  —  Cal.  — ,   11   Pac.   744;    Purdum  v.  Taylor,  2 

Idaho,  153,  9  Pac.  607;  Power  v.  Gum,  6  Mont.  5,  9  Pac.  575. 
Ofinley  v.   Brown,  22   Iowa,   538;    Hararaett  v.  Trueworthy,  51  Mo.  App. 

281.     Contra,  Barnes  y.  Seott,  29  Fla.  285,  11  So.  48. 
7MeNutt  V.  King.  5!)  Ala.  597;   King  v.  Rea,   13  Colo.  69,  21   Pac.   1084; 

Pettis  V.  Campbell,  47  Ga.  590;   McFarland  v.  Claypool,  128  111.  398, 

21  K.  E.  587;  Knowles  v.  Rexroth,  67  Ind.  59;  Alcorn  v.  Morgan,  77 
Ind.  184;  Jouitt  v.  Lewis,  4  Lift.  (Ky.)  160;  Sutherland  v.  Kittridge, 
1 9  Me.  424 ;  Holliday  v.  Mansker,  44  Mo.  App.  465 ;  Wallace  t.  Baisley, 

22  Or.  572,  30  Pac.  432;  Gibson  v.  Beveridge,  90  Va.  696,  19  S.  E. 
785.     Contra,  Cumber  v.  Schoenfeld,  10  Daly,  454,  12  N.  Y.  Supp.  282. 

And  Lamb  v.  Beaumont  Temperance  Hall  Co.  2  Tex.  Civ.  App.  289,  holds 

that  it  is  necessary  to  except  to  the  action  of  the  court,  allowing  .v 

supplemental  petition  to  be  filed,  setting  up  facts  which  should  have 

been  brought  in  by  amendment. 
But  according  to  Giddings  v.  70  Land  &  Water  Co.  109  Cal.  116,  41  Pac. 

788,  an  order  denying  a  motion  for  leave  to  file  a  supplemental  com- 
plaint need  not  be  excepted  to. 
SMahoney  v.  O'Leary,  34  Ala.  97;  Blackford  v.  Killan,  42  Ala.  487;  Mc- 

Cormick  Harvesting  Mach.  Co.  v.  Russell,  86  Iowa,  556,  53  N.  W.  310; 

State  use  of  Sly  v.  Steinman,  18  Mo.  201;  Martin  v.  Jones,  72  Mo.  23; 

Gorwyn  \.  Anabel,  48  Mo.  App.  297;  Kratz  v.  Dawson,  3  Wash.  Terr. 

100,  13  Pac.  663. 
In  California  it  is  necessary  to  except  to  an  order  denying  a  motion  to 

strike  out  the  pleading.     Ganeeart  v.  Henry,  98  Cal.  281,  33  Pac.  92. 

But  not  to  an  order  granting  such  a  motion.     Davis  v.  Honey  Lako 

Water  Co.  98  Cal.  415,  33  Pac.  270. 
9  Davis  V.  Patrick,  6  C.  C.  A.  632,  12  U.  S.  App.  629,  57  Fed.  909;  Coad  v. 

Home  Cattle  Co.  32  Keb.  761,  49  N.  W.  757.    For  other  cases  see  ante, 

chapter  II.,  Applications  to  Postpone,  §  27. 
lOKlotz  v.  Perteet,  101  Mo.  213,  13  S.  W.  955.     Contra,  Meeeh  v.  Brown, 

4  Abb.  Pr.  19,  1  Hilt.  257. 
11  Scott  V.  Xeises,  01  Iowa,  62,  15  N.  W.  663;  Goodnow  v.  Plumb,  67  Iowa, 

661,  25  N.  A\'.  870;  Klotz  v.  Perteet,  101  Mo.  213,  13  S.  W.  955;  Evans 

V.  Trenton,   312   Mo.   390,   20  S.   W.   614;   Muller  v.   Bayly,  21  Gratt. 

521;   Church  v.  Milwaukee,  31  Wis.  512. 

c.  Rulings  made  during  progress  of  trial.  (1)  In  general. — - 
It  is  a  rule  with  but  few  exceptions,  that  to  secure/  a  review  on 
appeal  or  error,  of  alleged  erroneous  rulings  or  decisions  made 
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or  rendered  during  the  progress  of  the  trial,  a  timely  exception 
thereto  must  have  been  saved.* 

lOtteibach  v.  Patch,  5  App.  D.  C.  6n;  Utter  v.  Jaffray,  114  111.  470,  2  N. 
E.  494 ;  Messerly  v.  Hull,  60  Mo.  App.  132 ;  Duckwitz  v.  Fuller,  7  App. 
Div.  372,  40  N.  Y.  Supp.  965;  Floyd  v.  Hotohkiss,  5  Pa.  Super.  Ct. 
216;   Montague  v.  Allan,  78  Va.  592. 

As,  overruling  a,  motion  for  a  change  o£  judge.  Syndicate  Jmprov.  Co. 
V.  Bradley,  6  Wyo.  171,  43  Pac.  79,  44  Pac.  60.  Trying  and  presenting 
to  the  jury  the  case  on  issues  not  raised  by  the  pleadings.  Price  v. 
Burlington,  C.  E.  &  M.  It.  Co.  42  Iowa,  16.  Allowing  objectionable 
matter  in  a  pleading  to  be  read  to  the  jury.  Western  U.  Teleg.  Co. 
V.  Smith,  —  Tex.  Civ.  App.  — ,  33  S.  W.  742.  Permitting  the  severance 
of  defenses.  Commercial  &  R.  Bank  v.  Lump,  7  How.  (Miss.)  414. 
Refusing  to  discharge  the  jury  for  misconduct  of  a,  juror.  Leeser  v. 
Boekhoff,  38  Mo.  App.  445.  Limiting  the  number  of  witnesses  on  any 
particular  point.  Skcen  v.  Mooney,  8  Utah,  157,  30  Pac.  363.  Re- 
quiring an  election  b}'  plaintiiT  in  replevin  whether  he  will  proceed 
for  the  return  of  the  property  or  for  its  value  and  damages.  Tuck- 
wood  V.  Hanthorn,  67  Wis.  326,  30  N.  W.  705.  Imposing  or  refusing 
to  impose  the  burden  of  proof.  O'Farrell  v.  Metropolitan  L.  Ins.  Co. 
22  App.  Div.  495,  48  N.  Y.  Supp.  199,  23  App.  Div.  623,  48  N.  Y. 
Supp.  695;   Bozzio  v.  Vaglio,  10  Wash.  270,  38  Pac.  1042. 


(2)  Conduct  of  trial  judge. — So,  the  propriety  of  the  conduct 
or  remarks  of  the  judge  presiding  at  the  trial  will  not  be  con- 
sidered by  the  appellate  court  unless,  on  a  seasonable  objec- 
tion made,  an  exception  was  saved  to  the  ruling  thereon.* 

1  People  V.  Abbott,  101  Cal.  645.  36  Pac.  129;  Hall  v.  First  Nat.  Bank, 
133  111.  234,  24  N.  E.  546:  Mulliner  v.  Bronson,  114  HI.  510,  2  N.  E. 
671;  Vass  v.  Waukesha,  90  Wis.  337,  60  N.  W.  280. 

As  stopping  tlie  cross-examination  of  a  witness  on  matters  as  being  im- 
material. Osborn  v.  EatlifT,  53  Iowa,  748,  5  N.  W.  746.  Absenting 
himself  from  the  courtroom  during  a  portion  of  the  trial.  O'Callaghan 
V.  Bode,  84  Cal.  489,  24  Pac.  269.  Leaving  the  bencli  and  pointing  out 
from  plaintiff's  chart  plaintiff's  theory  of  the  action.  Irvin  v.  Kutrufi", 
152  Pa.  609,  25  Atl.  796.  A  remark  that  the  jury  had  evidence  enough 
on  a  certain  point.     Cromer  v.  State,  21  Ind.  App.  502,  52  N.  E.  239. 

(3)  Conduct  of  counsel. — And  it  is  now  settled  that,  in  order 
to  save  any  question  in  relation  to  the  misconduct  of  counsel 
during  the  progress  of  the  trial,  the  court  must  be  called  upon  to 
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correct  the  injury  done,  and  an  exception  duly  saved  to  its  re- 
fusal so  to  do.* 

iShelp  V.  United  States,  26  C.  C.  A.  570,  48  U.  S.  App.  376,  81  Fed.  694; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Webb,  97  Ala.  ]57,  11  So.  888;  PouUain 
V.  Poullain,  79  Ga.  1],  4  S.  E.  81;  Grand  Lodge  A.  0.  U.  W.  v.  Bel- 
cham,  145  111.  308,  33  N.  E.  886;  Staser  v.  Hogan,  120  Ind.  207,  21 
N.  E.  911,  22  N.  E.  990;  Blair  >.  Madison  County,  81  Iowa,  313,  46 
N.  E.  1093;  St.  Louis,  Ft.  S.  &  W.  E.  Co.  v.  Irwin,  37  Kan.  712,  10 
Pac.  146 ;  Bland  v.  Gaither,  10  Ky.  L.  Kep.  1033,  11  S.  W.  423 ;  Brink- 
ley  V.  Piatt,  40  Md.  529;  Bedford  v.  Penney,  Co  Mich.  667,  32  N.  W. 
88S;  Nichols  v.  Metzger,  43  Mo.  App.  607;  Littrell  v.  Wilcox,  11  Mont. 
77,  27  Pac.  394;  Bankers  Life  Asso.  v.  Lisco,  47  Neb.  340,  C6  N.  W. 
412;  Wilkins  v.  Anderson,  11  Pa.  399;  Laue  v.  Madison,  80  Wis.  453, 
57  N.  W.  93;  Gulf,  C.  &  S,  F.  R.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
W.  129. 

But  if  the  transgression  be  so  flagrant,  if  the  offensive  remark  has  strick- 
en so  deep  and  is  of  such  character,  that  neither  rebuke  nor  retraction 
can  destroy  its  sinister  influence,  a  new  trial  should  be  awarded  re- 
gard' ss  of  the  want  of  objection  and  exception.  Chicago,  B.  &  Q.  R. 
Co.  T.  Kellogg,  55  Neb.  748,  76  N.  W.  462. 

(4)  Juries  and  jurors. — So,  too,  a  seasonable  exception  is 
necessary  to  a  review  of  any  alleged  error  or  irregularity  in  the 
drawing,  summoning,  or  impaneling  of  trial  jurors ;  *  in  accept- 
ing as  competent  jurors  objected  to  as  incompetent;  ^  and  exclud- 
ing as  incompetent  jurors  claimed  to  be  competent.' 

1  Alexander  v.  United  States,  138  U.  S.  353,  34  L.  ed.  954,  11  Sup.  Ct.' 

Rep.  350;  Jones  v.  State,  100  Ala.  209,  14  So.  115;  Ohio  &  M.  R.  Co. 
V.  Stein,  140  Ind.  61,  39  N.  E.  246;  Preston  v.  Hannibal  &  St.  J.  R. 
Co.  132  Mo.  Ill,  33  S.  W.  783;  Com.  v.  Ware,  137  Pa.  465,  20  Atl. 
680;  Hobbs  v.  State,  —  Tex.  Grim.  Rep.  — ,  28  S.  W.  814. 

2  Territory  v.  Bryson,  9  Mont.  32. 

3  Voorhees  v.  Dorr,  51  Barb.  580. 

(5)  Evidence  and  witnesses. — So,  failure  to  except  to  the  ac- 
tion of  the  trial  court  in  admitting  improper  evidence,*  or  in 
excluding  proper  evidence,^  or  in  passing  upon  the  competency 
of  a  witness,'  or  the  propriety  of  a  question  propounded  to  a 
witness,*  waives  any  error  therein,  and  precludes  its  considera- 
tion by  the  appellate  court. 

So,  also,  the  objection  that  evidence  was  offered  out  of  order 
<'an  be  noticed  only  on  proper  exception  saved.' 
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And  a  decision  on  a  motion  to  strike;  out,°  or  on  an  objection 
to  a  deposition/  must  be  excepted  to. 

1  Newport  News  &  M.  Valley  Co.  v.  Pace,  158  U.  S.  36,  39  L.  ed.  887,  35 
Sup.  Ct.  Kep.  745;  Quinn  v.  Ft.  Payne,  —  Ala.  — ,  12  So.  413;  Wise 
V.  Wakefield,  118  Cal.  107,  50  Pac.  310;  Colorado  M.  R.  Co.  v.  Brown, 
15  Colo.  195,  25  Pac.  87;  Alton  R.  &  Illuminating  Co.  v.  Foulds,  81 
111.  App.  322;  Moffett-West  Drug  Co.  v.  Byrd,  1  Ind.  Terr.  612,  43  S. 
W.  864;  McGarvy  v.  Roods,  73  Iowa,  363,  35  N.  W.  488;  Crawford 
V.  Anderson,  129  Ind.  117,  28  N.  E.  314;  Benepe  v.  Wash,  38  Kan. 
407,  16  Pac.  950;  Branson  v.  Com.  92  Ky.  330,  17  S.  W.  3019;  Guerin 
ger  V.  His  Creditors,  33  La.  Ann.  1279;  McCullougli  v.  Biedler,  66  Md. 
283,  7  Atl.  454;  Powers  v.  Boston  Gaslight  Co.  158  Mass.  257,  33  N. 
E.  523;  Holman  v.  Union  Street  R.  Co.  114  Mich.  308,  72  N.  W.  202; 
Lancashire  Ins.  Co.  v.  Callahan,  68  Minn.  277,  71  N.  W.  261;  Roliyn 
V.  Chronical  Pub.  Co.  127  Mo.  385,  30  S.  W.  130;  Hyman  v.  State. 
74  Miss.  829,  21  So.  971;  Kleinschmidt  v.  Her,  6  Mont.  123,  9  Pac. 
901;  Bennett  v.  McDonald,  52  Neb.  278,  72  N.  W.  268;  Palmer  v. 
Culverwell,  24  Nev.  114,  50  Pac.  1;  WicUs  v.  Thompson,  129  N.  Y. 
634,  29  N.  E.  301;  Ferrell  v.  Thompson,  lOT  N.  C.  420,  10  L.R.A.  361, 
12  S.  E.  109 ;  Philadelphia  Trust,  S.  D.  &  Ins.  Co.  v.  Purves,  10  Sadler 
(Pa.)  342,  13  Atl.  936;  Mains  v.  Lederer,  21  R.  L  pt.  2,  p.  164,  43 
Atl.  876;  Sahlien  v.  Bank  of  Lonoke,  90  Tenn.  221,  16  S.  W.  373; 
Collins  V.  Panhandle  Nat.  Bank,  75  Tex.  254,  1 1  S.  W.  1053;  Clark 
V.  Hodges,  65  Vt.  273,  27  Atl.  726 ;  Lamberts  v.  Cooper,  29  Gratt.  61 : 
Lewis  V.  McDougall,  19  Wash.  388,  53  Pac.  664. 

Contra,  in  equity.  Cochrane  v.  Breckenridge,  75  Iowa,  213,  39  N.  W.  274. 
And  by  statute  in  actions  in  the  New  Jersey  district  court  in  which 
the  demand  for  damages  does  not  exceed  $200.  Oliphant  v.  Brearley, 
54  N.  J.  L.  521,  24  Atl.  660. 

But  failure  of  a  party  \vho  has  once  taken  exception  to  a  certain  line  and 
character  of  evidence,  to  renew  the  objection  at  each  recurrence  of  the 
objectionable  matter  arising  in  the  examination  of  other  witnesses,  will 
not  debar  him  from  having  the  exception  reviewed  on  appeal.  Green 
V.  Southern  P.  Co.  122  Cal.  563,  55  Pac.  577. 

3  Marks  v.  Newmark,  3  Ariz.  224,  28  Pac.  960;  Texas  &  St.  L.  E.  Co.  v. 
Kirby,  44  Ark.  303;  Lucas  v.  Richardson,  68  Cal.  038,  30  Pac.  383; 
McReynolds  v.  McReynoIds,  74  Iowa,  89,  36  N.  W.  903;  Thome  v. 
Fox,  67  Md.  67,  8  Atl.  667;  Chicago,  S.  F.  &  C.  R.  Co.  v.  Elliott,  317 
Mo.  549,  24  S.  \^'.  53;  Hurlbut  v.  Hall,  39  Neb.  889,  58  N.  W.  538: 
Warfel  v.  Knott,  328  Pa.  528,  18  Atl.  390;  Collier  v.  Jenks,  19  R.  I. 
337,  32  Atl.  208;  Durham  v.  Atwell,  —  Tex.  Civ.  App.  — ,  27  S.  A\'. 
316;  Lewis  v.  McDougall,  39  Wash.  388,  52  Pac.  064;  John  R.  Davis 
Lumber  Co.  v.  First  Nat.  Bank,  90  Wis.  464,  63  N.  W.  3038. 

So,  also,  of  exclusion  of  evidence  by  refusing  to  reopen  the  case.  Barnum 
v.  Andrews,  306  Mich.  81,  63  N.  W.  983.  And  of  refusal  to  permit 
cross-examination.    Cone  v.  Montgomery,  25  Colo.  277,  53  Pac.  3052. 
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The  appellate  division  of  the  New  York  supreme  court,  however,  is  not 
precluded  from  reviewing  the  correctness  of  a  ruling  on  evidence, 
whether  of  its  admission  or  exclusion,  because  of  the  lack  of  an  excep- 
tion. Ee  Brundage,  31  App.  Div.  348,  .52  N.  Y.  Supp.  3G2.  And  sec 
note  1,  §  1,  supra. 

3  Downey  v.  Hicks,  14  How.  240,  14  L.  ed.  404;  Walker  v.  State,  34  Fla. 

167,  16  So.  80:  Brown  v.  Foster,  112  Mo.  297,  20  S.  W.  611;   Case  v. 
Case,  49  Hun,  83,  1  N.  Y.  Supp.  714. 

4  Scott  V.  Lloyd,  9  Pet.  418,  9  L.  ed.  178;  Louisville  &  N.  R.  Co.  v.  Binion, 

107  Ala.  645,  18  So.  75;   Tischler   v.  Apple,  30  Fla.   132,  11  So.  273; 
Hard  V.  Ashley,  117  N.  Y.  606,  23  N.  E.  177. 

5  Olmstead  v.  Webb,  5  App.  D.  C.  38. 

s  Fleming  v.  Yost,  137  Ind.  95,  36  N.  E.  705;  Ayers  v.  Ames,  —  Iowa,  — . 
74  N.  W.  741;  State  v.  McCoUum,  119  Mo.  469,  24  S.  W.  1021;  Re- 
publican Valley  E.  Co.  v.  Boyse,  14  Neb.  130,  15  N.  W.  364. 

'Gardner  v.  Haynie,  42  111.  291;  Jones  v.  Loggins,  37  Miss.  546;  Daw.son 
V.  Dawson,  26  Neb.  716,  42  N.  W.  744;  Looper  v.  Bell,  1  Head,  373; 
Noell  V.  Bonner,  —  Tex.  Civ.  App.  — ,  21  S.  W.  553;  Vanseoy  v.  Stincli- 
comb,  29  W.  Va.  263,  11  S.  E.  937.  Otherwise,  however,  of  an  objec- 
tion to  a  deposition  on  the  ground  of  incompetency.  Vanseoy  v. 
Stinoheomb,  20  W.  Va.  263,  11  S.  E.  937. 

(6)  View  by  jury. — Consideration  by  the  appellate  court  of 
a  ruling  by  the  trial  court  on  a  request  for  a  view  by  the  jury  is 
precluded  by  failure  to  save  a  timely  exception  thereto.^ 

1  Chicago,  p.  &  St.  L.  E.  Co.  v.  Leah,  152  111.  149,  38  N.  E.  556;  Gilmore 
V.  H.  W.  Baker  Co.  12  Wash.  468,  41  Pac.  124. 

(7)  histructions  and  charges. — The  correctness  of  instruc- 
tions and  charges  given  *  or  refused  *  cannot  be  questioned  in 
the  appellate  court  if  no  timely  exception  was  saved  in  the  trial 
court,  unless  otherwise  expressly  provided  by  statute,'  or  failure 
to  except  is  otherwise  excused.* 

lEddy  V.  Lafayette,  163  U.  S.  456,  41  L.  ed.  225,  16  Sup.  Ct.  Eep.  1082; 
St.  Louis,  1  M.  &  R.  E.  Co.  v.  Vincent,  36  Ark.  451:  Allingham  v. 
I?ix,  —  Cal.  — ,  28  Pac.  579;  Pielkc  v.  Chicago,  M.  &  St.  P.  R.  Co. 
6  Dak.  444.  43  ^'.  W.  813;  McSwr.in  v.  Howell,  29  Fla.  248,  10  So. 
588;  Jeflcr.son  v.  Chapman,  127  111.  438,  20  N.  E.  33;  Lowell  v.  Gatli- 
n'ght,  97  Ind.  313;  Liefheit  v.  Jos.  Sehlitz  Brewing  Co.  106  Iowa,  451, 
76  N.  W.  730;  Missouri  P.  E.  Co.  v.  Johnson,  44  Kan.  660,  24  Pac. 
1116;  Kennedy  v.  Cunningham,  2  Met.  (Ky.)  538;  Pennsylvania  E. 
Co.  V.  Eeichert,  58  Md.  261;  Eawson  v.  Plaisted,  151  Mass.  71,  23  N. 
E.  722;   Longyear  v.  Gregory,  110  Mich.  277,  68  N.  W.  IIG;   Shatto 
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V.  Abeniethy,  35  Minn.  538,  29  N.  W.  323;  Drake  v.  Surget,  36  Mis^. 
458;  McDonald  v.  Cobb,  44  Mo.  App.  107;  Burnet  v.  Cavanaugli,  50 
Neb.  390,  76  N.  W.  578;  Jenkins  v.  Dean,  130  N.  Y.  275,  29  N.  E. 
126;  Curtis  v.  Winston,  186  Pa.  492,  40  Atl.  786;  Greene  v.  Duncan, 
37  S.  C.  239,  15  S.  E.  956;  Hilton  v.  Advance  Thresher  Co.  8  S.  D. 
412,  66  N.  W.  816;  Thirkfield  v.  Mountain  View  Cemetery  Asso.  12 
Utah,  76,  41  Pac.  564;  Wheatley  v.  Waldo,  36  Vt.  237;  State  v.  An- 
derson, 20  Wash.  193,  55  Pac.  39;  Simonds  v.  Baraboo,  93  Wis.  40, 
67  N.  W.  40. 

So,  also,  as  to  part  of  a  charge.  Norris  v.  Kipp,  74  Iowa,  444,  38  N.  W. 
152;  Homiston  v.  Long  Island  R.  Co.  8  Misc.  687,  28  N.  Y.  Supp.  658; 
Bremmer  v.  Green  Bay,  S.  P.  &  N.  E.  Co.  61  Wis.  114,  20  N.  W.  687. 

Or  that  it  was  given  orally,  when  it  should  have  been  in  writing.  Sams 
Automatic  Car  Coupler  Co.  v.  League,  25  Colo.  129,  54  Pac.  642. 

2  Barrow  v.  Eeab,  9  How.  366,  13  L.  ed.  177 ;  Leahy  v.  Southern  P.  E.  Co. 
05  Cal.  150,  3  Pac.  622;  Stewart  v.  Mills,  18  Fla.  57;  Krug  v.  Wanl, 
77  111.  603;  Stewart  v.  Murray,  92  Ind.  543,  47  Am.  Eep.  167;  Cox 
V.  Allen,  91  Iowa,  462,  59  N.  W.  335;  Eunnells  v.  Pcntwater,  109  Mich. 
5J2,  67  N.  W.  558;  Omaha  v.  McGavock,  47  Neb.  313,  00  N.  W.  415; 
Roberts  v.  Lloyd,  4  N.  Y.  Supp.  446;  Trumbo  v.  City  Street  Car  Co. 
89  Va.  780,  17  S.  E.  124;  Blumberg  v.  McNcar,  1  Wash.  Terr.  141; 
Thrasher  v.  Postel,  79  Wis.  503,  48  N.  W.  600. 

So,  as  to  a  modification  of  a  requested  charge.  Greene  v.  Duncan,  37  S.  C. 
239,  15  S.  E.  956;  Trumbo  v.  City  Street  Car  Co.  89  Va.  780,  17  S. 
E.  124. 

sWatcrbury  v.  Russell,  8  Baxt.  159;  International,  T.  &  S.  F.  E.  Co.  v. 
Click,  5  Tex.  Civ.  App.  224,  23  S.  W.  833. 

Thus,  a,  Montana  statute  declares  that  instructions  shall  be  deemed  ex- 
cepted to  without  formal  exception  thereto  being  taken.  See  Gassert 
v.  Eogk,  7  Mont.  585,  1  L.E.A.  240,  19  Pac.  281.  But  to  be  reviewed 
they  must  be  incorporated,  together  with  so  much  of  the  evidence  as 
is  necessary  to  explain  them,  in  the  bill  of  exceptions.  Kleinschmidt 
V.  McDermott,  12  Mont.  309,  30  Pac.  393. 

So,  by  statute  in  Alabama,  it  is  not  necessary  to  except  to  the  action  of  the 
court  in  giving  or  refusing  a  charge  requested  in  writing.  See  Wesson 
V.  State,  109  Ala.  61,  19  So.  514.  But  the  mere  indorsement  "given" 
or  "refused,"  with  the  signature  of  the  trial  judge,  on  charges  re- 
quested, does  not  make  them  a  part  of  the  record;  but  they  must  be 
presented  by  incorporation  in  a  bill  of  exceptions  and  properly  as- 
signed as  errors.  Wesson  v.  State,  109  Ala.  61,  19  So.  514;  Nuckols 
V.  State,  109  Ala.  2,  19  So.  504. 

So,  in  Colorado,  the  Code  dispenses  with  the  necessity  of  taking  excep- 
tions to  the  giving,  refusing,  or  modifying  of  instructions.  But  it  has 
been  held  that  this  does  not  do  away  with  the  reason  or  necessity  for 
making  objections  in  some  appropriate  way,  in  such  time  and  manner 
as  to  give  the  trial  court  an  opportunity  to  correct  the  instruction. 
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if  found  erroneous.  Denver  &  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98,  28 
Pac.  79.  And  it  would  seem  from  Bourke  v.  Van  Keuren,  20  Colo. 
95,  36  Pae.  882,  that  if  an  appellant  wishes  to  preserve  his  right  to 
an  appellate  review  of  the  instruction  complained  of,  he  should  have 
either  the  objection  or  exception  appear  in  the  record  as  having  been 
properly  sav£d.  But  in  Denver  &  R.  G.  R.  Co.  v.  Bedell,  11  Colo.  App. 
139,  54  Pac.  280,  the  appellate  court,  for  the  purpose  of  sustaining  a 
judgment  for  plaintiff,  which  was  attacked  on  the  ground  that  there 
was  an  inconsistency  between  the  general  verdict  and  a  special  finding, 
which  entitled  defendant  to  judgment  notwithstanding  the  verdict, 
took  notice  that  an  instruction  through  which  the  inconsistency  was 
sought  to  be  deduced  was  erroneous,  although  no  exception  was  taken 
thereto. 

In  North  Carolina  it  is  not  necessary  to  except  to  charges  given  or  refused 
at  the  trial ;  but  it  is  sufficient  under  the  statute  and  a  rule  of  court  if 
they  are  set  out  by  appellant  in  preparing  his  case  on  appeal.  Lee  v. 
Williams,  111  N".  C.  200,  16  S.  E.  175;  Morriner  v.  John  L.  Roper 
Lumber  Co.  113  X.  C.  52,  38  S.  E.  94. 

And  in  Ohio,  if  the  record  sliows  that  a  motion  for  a  new  trial  was  made 
on  the  ground  that  the  verdict  was  against  the  law  and  the  evidence 
and  that  the  overruling  of  the  motion  was  assigned  for  error,  and  that 
all  the  evidence  offered  on  the  trial,  together  with  the  charge  of  the 
court,  has  been  properly  brought  up  by  the  bill,  the  reviewing  court 
will,  in  connection  with  tlie  evidence,  examine  the  cliarge,  whether  ex- 
cepted to  or  not.  Weybright  v.  Fleming,  40  Ohio  St.  52;  Little  Miami 
R.  Co.  V.  Fitzpatrick,  42  Ohio  St.  318. 

4  Thus,  failure  to  except  to  a  further  instruction  on  the  jury  returning  into 
court  after  they  had  retired  to  consider  their  verdict,  and  in  the  ab- 
sence of  counsel,  on  a  matter  material  to  his  client,  and  adverse  to  his 
interests,  will  not  preclude  consideration  by  the  appellate  court  of  the 
correctness  of  the  instruction.  Wheeler  v.  Sweet,  137  N.  Y.  435,  33 
N.  E.  483.  But  Stewart  v.  Wyoming  Cattle  Ranche  Co.  128  U.  S.  383, 
32  L.  ed.  439,  9  Sup.  Ct.  Rep.  101,  disposes  of  this  question  thus: 
"The  absence  of  counsel,  while  the  court  is  in  session,  at  any  tinn,- 
between  the  impaneling  of  the  jury  and  the  return  of  the  verdict,  can- 
not limit  the  power  and  duty  of  tlie  judge  to  instruct  the  jury  in 
open  court  on  the  law  of  the  case  as  occasion  may  require,  nor  dis- 
pense with  the  necessity  of  seasonably  excepting  to  his  rulings  and 
instructions,  nor  give  jurisdiction  to  a  court  of  error  to  decide  ques- 
tions not  appearing  of  record." 

If  a  case  is  submitted  to  the  jury  on  an  erroneous  theory  of  the  law,  a 
party  is  not  prejudiced  by  his  failure  to  except  to  the  judge's  charge; 
it  is  sufficient  thai  an  exception  be  taken  to  the  refusal  of  a  new  trial 
on  the  ground  that  the  verdict  is  contrary  to  law.  Goldman  v.  Swar- 
twout,  117  App.  Div.  185,  102  N.  Y.  Supp.  302. 

And  the  general  term  or  appellate  division  of  the  New  York  supreme  court 
will   review   instructions   given   or   refused,   though   not   formally  ex- 
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cepted  to  on  tlio  trial.  Jacobs  v.  Sire,  4  Misc.  398,  23  N.  Y.  Supp. 
1003;  Vorce  v.  Oppenlieim,  37  App.  Div.  69,  55  N.  Y.  Supp.  596.  So 
also  will  the  general  term  of  the  common  pleas  court.  Austin  v. 
Staten  Island  Rapid  Transit  R.  Co.  39  N.  Y.  S.  E.  76,  14  N.  Y.  Supp. 
923.  Otherwise,  however,  on  appeal  from  the  New  York  city  court 
to  the  general  term  of  that  court.  Imperial  Bldg.  Co.  v.  J.  H.  Wood- 
bury Dermatological  Inst.  59  N.  Y.  Supp.  186.  Or  to  the  general  term 
of  the  common  pleas  court.  Crane  v.  Schloss,  39  N.  Y.  S.  R.  92,  14 
N.  Y.  Supp.  886. 
To  authorize  a  review  by  the  general  term  without  exceptions  it  must  be 
evident  that  the  trial  court  misunderstood  the  law,  and  misled  and 
misdirected  the  jury.  Aekart  v.  Lansing,  6  Hun,  476;  Vorce  v.  Oppen- 
heim,  37  App.  Div.  69,  55  N.  Y.  Supp.  596.  And  even  this  practice 
does  not  do  away  with  and  revoke  the  usual  and  salutary  rule  that 
where  a  trial  judge  misstates  the  law  to  the  jury,  or  omits  to  state 
propositions  whicl'  should  properly  have  been  stated,  it  is  the  duty 
of  counsel  to  except  to  the  charge,  or  request  the  judge  to  submit  the 
omitted  propositions  and  except  to  the  refusal.  Goodenough  v.  Fuller, 
5  N.  Y.  S.  R.  896. 

But  a,  local  practice  of  a  trial  court  to  regard  as  excepted  to  all  instruc- 
tions given  or  refused  will  not  obviate  the  necessity  of  an  exception 
unless  that  practice  is  made  to  appear  upon  the  face  of  the  record. 
Steyer  v.  Curran,  48  Iowa,  580. 

(8)  Verdict. — Some  of  the  courts  will  not  consider  an  ob- 
jection to  the  form  of  the  verdict  unless  that  objection  was  called 
to  the  attentio]!  of  the  trial  court,  and  an  exception  duly  saved;  ^ 
while  others  hold  that  no  exception  is  necessary.^ 

So,  again,  the  objection  that  the  verdict  is  not  supported  by 
evidence  will  not  be  heard  by  some  courts  unless  presented  on  a 
proper  exception.' 

And  the  correctness  of  a  ruling  on  a  motion  to  set  aside  a 
verdict  will  only  be  considered  on  a  proper  exception  duly 
saved.* 

iRaulerson  v.  Rockner,  17  Fla.  809;  McNally  v.  Weld,  30  Minn.  209,  14 
N.  W.  895 ;  Chapman  v.  White,  52  Mo.  179 ;  Sternberger  v.  Bernheimer, 
121  N.  Y.  194,  24  N.  E.  311;  Kuhlman  v.  Williams,  1  Okla.  136,  28 
Pac.  867;  Texas  &  P.  R.  Co.  v.  Casey,  52  Tex.  112. 

■2  French  v.  Hotchkiss,  60  111.  App.  580;  Halderman  v.  Birdsall,  14  Ind. 
304.  Especially  where  the  verdict  is  based  on  an  erroneous  charge. 
Levy  V.  Klepner,  15  Misc.  643,  37  N.  Y.  Supp.  582. 

:s  Machauer  v.  Fogel,  21  Misc.  637,  47  N.  Y.  Supp.  1056;  Schwinger  v. 
Raymond,  105  X.  Y.  648,  11  N.  E.  0.52. 
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Contra,  of  a  case  on  review  by  the  general  term  of  Uie  snpreuie  court. 
See  Sehwinger  v.  Eaymond,  105  N.  Y.  648,  31  N.  E.  952. 

And  the  fact  that  at  the  close  of  plaintiff's  ease  a  motion  to  dismiss  or  for 
a  directed  verdict  was  denied  under  an  exception  will  not  avail  with- 
out an  exception,  when  the  issues  were  submitted,  having  been  then 
taken  to  an  adverse  ruling  upon  a  like  motion  to  dismiss  or  for  di- 
rected verdict.    Machauer  v.  Fogel,  21  Misc.  637,  47  N.  Y.  Supp.  1056. 

4  Nicol  V.  Hyre,  58  Mo.  App.  134. 

(9)  Dismissal,  nonsuit,  directing  verdict,  etc. — Failure  to  ex- 
cept to  a  ruling  granting  ^  or  denying  ^  a  nonsuit  or  dismissal,  or 
to  a  ruling  on  a  motion  for  a  directed  verdict,^  is  fatal  to  the 
right  of  review. 

So,  also,  an  exception  is  necessary  to  bring  up  for  review  a 
refusal  of  the  court  to  take  off  a  nonsuit.* 

1  Palmer  v.  Bice,  28  Ala.  430 ;  Vincent  v.  Kogers,  30  Ala.  471 ;  Wyatt  v. 
Evins,  52  Ala.  285;  Schroeder  v.  Schmidt,  74  Cal.  459,  16  Pac.  243; 
Nelmes  v.  Wilson,  —  Cal.  — ,  34  Pac.  341;  McBride  v.  Latham,  79 
Ga.  061,  4  S.  E.  928;  Blair  v.  Pray,  103  111.  015;  Heddy  v.  Driver, 
6  Ind.  350;  Stewart  v.  Davenport,  23  Minn.  346;  Harper  v.  Dail, 
(12  N.  C.  394;  Harrison  v.  Bank  of  Illinois,  9  Mo.  IGl;  Pendleton 
A'.  Weed,  17  N.  Y.  72.  The  decision  not  being  an  order  finally  deter- 
mining the  rights  of  the  parties  and  deemed  to  be  excepted  to,  within 
the  meaning  and  terms  of  a,  California  statute.  Flashner  v.  Wald- 
ron,  86  Cal.  211,  24  Pac.  1063. 

zWitkowski  v.  Hern,  82  Cal.  604,  23  Pac.  132;  Oakcs  v.  Thornton,  28 
N.  H.  44;  Plumer  v.  Marathon  County  Supers.  46  Wis.  163;  Brown 
\.  Warren,  16  Nev.  228.  So,  on  appeal  to  the  general  term  of  the 
New  York  common  pleas  court.  VanDoren  v.  Jelliffe,  1  Misc.  354, 
26  N.  Y.  Supp.  636. 

Contra,  Ballentine  v.  White,  77  Pa.  20;  Payton  v.  Slicrlmrne,  15  R.  I. 
213,  2  Atl.  300.  And  on  appeal  from  the  New  York  city  court  to  tlie 
general  term  of  the  common  pleas.  Hopkins  v.  Clark.  14  Misc.  599, 
36  N.  Y.  Supp.  456. 

s  Dunham  Towing  &  Wrecking  Co.  v.  Dandelin,  143  111.  409,  32  N.  E. 
258;  Stock  Quotation  Teleg.  Co.  v.  Chicago  Bd.  of  Trade,  144  111. 
370,  33  N.  E.  42;  Haniford  v.  Kansas,  103  Mo.  172,  1.3  S.  W.  753; 
Schwartz  v.  Family  Fund  Soc.  20  Jones  &  S.  5]5,  12  N.  Y.  Supp. 
717,  13  N.  Y.  Supp.  888;  Curtis  v.  Wheeler  &  \V.  :\lfg.  Co.  141  N. 
Y.  511,  36  N.  E.  590;  Smith  \.  Simmons,  06  Hun,  628,  21  N. -Y. 
Supp.  47;  DeLcndreeic  v.  Peck,  1  N.  D.  422,  48  N.  W.  342;  Burke 
V.  Noble,  48  Pa.  ]G8;  Kirch  v.  Davjos,  55  Wis.  287,  11  N.  W.  689; 
Ilolum  V.  Chicago,  M.  &  St.  P.  E.  Co.  SO  Wis.  299,  50  X.  W.  99; 
McKinnon  v.  Atkins,  GO  Mich.  418,  27  N.  W.  5G4. 
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Contra,  Loving  v.  Warren  County,  ]4  Busli.  316;  Collins  v.  Totts,  9  Ky. 
L.  Rep.  536.  And"  where  the  direction  is  made  part  of  the  verdict 
and  embodied  in  the  bill.  Rosenthal  v.  Vernon,  79  Wis.  245,  48  !N. 
W.  485. 

And  refiLsal  to  direct  a  verdict  will  be  reviewed  by  the  general  term  of 
the  New  York  supreme  court,  though  no  exception  was  saved.  Benson 
V.  Gerlach,  51  Hun,  640,  4  N.  Y.  Supp.  273.  But  not  on  an  appeal 
from  the  New  York  city  court  to  the  general  term  of  tlie  common 
pleas.  Paige  v.  Chedsey,  4  Misc.  183,  23  N.  Y.  Supp.  879;  Eckens- 
berger  v.  Amend,  10  Misc.  145,  30  N.  Y.  Supp.  915. 

And  where  a  verdict  has  been  ordered,  subject  to  the  opinion  of  the  court 
at  general  term,  an  exception  is  not  necessary  to  obtain  a.  review  of 
the  dctennination  of  a,  question  of  law  arising  upon  the  verdict  so 
ordered.     Duryea  v.  Vosburgh,  121  N.  Y.  57,  24  N.  E.  309. 

So,  plaintiff  in  a  case  in  which  exceptions  were  ordered  to  the  appellate 
division,  who  asked  leave  to  submit  further  evidence  on  an  intimation 
of  an  intention  to  nonsuit  him  and  to  allow  an  exception,  is  entitled 
to  have  the  appellate  court  treat  the  case  as  though  an  exception 
were  taken,  though  no  formal  exception  was  taken  when  the  nonsuit 
was  actually  granted.  Deane  v.  Buffalo,  42  App.  Div.  ■  205,  58  X. 
Y.  Supp.  810. 

*  Taylor  v.  Switzer,  110  Mo.  410,  19  S.  W.  735;  Bondz  v.  Pennsylvania 
Co.  138  Pa.  153,  20  Atl.  871;  Anderson  v.  Oliver,  138  Pa.  156,  20 
Atl.  981;  Harvey  v.  Pollock,  148  Pa.  534,  23  Atl.  1127;  Pollock  v. 
Harvey,  148  Pa.  536,  23  Atl.  1128;  Finch  v.  Conrade,  154  Pa.  326, 
20  Atl.  368;  Miller  v.  Balfour,  138  Pa.  183,  22  Atl.  86. 

2.  By  whom  exceptions  to  be  taken. 

An  exception  to  bo  available  must  be  taken  by  the  party  ^  wbo 
seeks  to  have  reviewed  the  ruling  or  instruction  complained  of.^ 

And  a  joint  exception  taken  by  two  or  more  parties  is  nna^-ail- 
ing  unless  well  taken  as  to  all.' 

1  It  must  be  taken  by  a  party  to  the  suit.     Conrad  v.  Johnson,  20  Ind. 

421;    Campbell  v.   Swasey,   12   Ind.   70. 

So,  an  exception  taken  by  an  attorney  as  amicus  curiae  will  not  be  noticed. 
Birmingham  Loan  &  Auction  Co.  v.  First  Nat.  Bank,  100  Ala.  249, 
13  So.  945;  Conrad  v.  Johnson,  20  Ind.  421;  Knight  v.  Low,  15  Ind. 
374;   Martin  v.  Tapley,  119  Mass.  116. 

But  an  exception  taken  by  the  real  party  interested  in  the  appeal,  though 
not  the  nominal  appellant,  is  sufficient.     Fries  v.  Porch,  49  Iowa,  3.')1. 

2  Tlie  rule  is  that  an  exception  taken  by  one  party  is  not  available  to  his 

adversary.     Chicago  &  A.  R.  Co.  v.  Heinrich,  57  111.  App.  399;  Bing- 
ham v.  Stage,  123  Ind.  281,  ?3  N.  E.  750.    But  that  it  must  be  taken 
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by  the  party  claiming  to  be  injured.  Coates  v.  Wilkes,  94  N.  C. 
174. 

But  in  Grand  Rapids  v.  Perkins,  78  Mich.  93,  43  N.  W.  1037,  it  is  held 
that  the  fact  that  the  objection  and  exception  taken  to  a  charge  were 
not  taken  by  the  counsel  representing  the  appellant  will  not  prevent 
him  from  availing  himself  of  them. 

And  in  Duflo  v.  Juif,  63  Mich.  513,  30  N.  W.  105,  it  is  held  that,  although 
it  is  not  strictly  for  the  court  to  determine  whether  an  exception 
should  be  noted,  if  the  party  sees  fit  to  accept  the  judge's  action,  it 
is  sufficient. 

SBosley  v.  National  Mach.  Co.  123  N.  Y.  550,  25  N.  E.  990;  Schoonmaker 
V.  Bonnie,  119  N.  Y.  565,  23  N.  E.  1106;  Gardner  v.  Friederich,  25 
App.  Div.  521,  49  N.  Y.  Supp.  1077;  Markham  v.  Washburn,  45  N. 
Y.  S.  E.  683,  18  N.  Y.  Supp.  355.  Especially  where  the  one  as  to 
whom  the  ruling  was  incorrect  made  no  request  that  its  effect  be 
limited  by  appropriate  instructions.  Gardner  v.  Friederich,  25  App. 
Div.  521,  49  N.  Y.  Supp.  1077. 

3.  When  to  be  taken. 

And  to  secure  the  right  of  review,  an  exception  mnst  be  taken 
at  the  time  when  the  ruling  ^  or  instruction  ^  objected  to  is  given ; 
and  should  be  then  noted ;  ^  but  if  seasonably  taken  the  judge 
may  allow  it  to  be  noted  before  the  verdict,*  but  not  after  ver- 
dict.* 

1  Turner  v.  Yates,  16  How.  14,  29,  14  L.  ed.  824,  831;  Hanna  v.  Maas, 

122  U.  S.  24,  30  L.  ed.  1117,  7  Sup.  Ct.  Eep.  1055;  Lester  v.  Georgia. 

C.  &  N.  E.  Co.  90  Ga.  802,  17  S.  E.  113 ;  Home  v.  Guiser  Mfg.  Co. 

74  Ga.  790;  Matsinger  v.  Fort,  118  Ind.  107,  20  N.  E.  653;  Thomas 

V.  Griffin,  1  Ind.  App.  457,  27  N.  E.  754;   Cobb  v.  Stewart,  4  Met. 

(Ky.)  255,  83  Am.  Dec.  465;  Lee  Gin  &  Mach.  Co.  v.  Duncan,  1  Miss. 

Dec.  No.  18,  159,  23  So.  1018;  Ecton  v.  Kansas  City,  O.  &  S.  E.  Co. 

56  Mo.  App.  337;  Allen  v.  Sallinger,  108  N.  C.  159,  12  S.  E.  896; 

Stewart  v.  Huntington  Bank,  11  Serg.  &  R.  267,  14  Am.  Dec.  628; 

Stedham  v.  Creighton,  28  S.  C.  609,  9  S.  C.  465;  Bransford  v.  Kara, 

87  Va.  242,  12  S.  E.  404.    See  also  note  to  Missouri  v.  Hope,  8  L.E.A. 

608;    Chicago,  I.   &   E.  E.   Co.   v.  Linn,   30  Ind.  App.   88,   65  N.  E 

552;  Kenney  v.  Hampton,  73  N.  H.  45,  58  Atl.  1046;  Alley  v.  Howell, 

141  N.  C.  113,  35  S.  E.  821;  Gillou  v.  Eedfield,  205  Pa.  293,  54  Atl. 

886. 
So,  of  exceptions  to  the  improper  conduct  or  remarks  of  the  trial  judge. 

Yunker  v.  Marshall,  65  111.  App.  GG7;   Mulliner  v.  Bronson,  114  III. 

510,  2  N.  E.  671.     Or  of  counsel.     Chandler  v.  Thompson,   30   Fed. 

38;   Hoyt  v.   Carpenter,   6  Kan.  App.   305,  51   Pac.  71;    Kennedy   >-. 

Holladay,  25  Mo.  App.  503.     The  improper  restriction  of  the  number 
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of  witnesses  on  any  one  point.  Skeen  v.  Mooney,  8  Utah,  157,  30 
Pac.  363 ;  Meier  v.  Morgan,  82  Wis.  289,  52  N.  W.  174.  The  improper 
admission  or  rejection  of  evidence.  Watson  v.  LaGrand  Roller  Skating 
Eink  Co.  177  III.  203,  52  N.  E.  317;  Brown  v.  Kolb,  8  Pa.  Super. 
Ct.  413;  Feidler  v.  Motz,  42  Kan.  519,  22  Pac.  561;  McPhee  v.  Sul- 
livan, 77  Wis.  33,  45  N.  W.  808;  Hangen  v.  Haehemeister,  114  N.  T. 
566,  5  L.R.A.  137,  24  N.  Y.  S.  E.  526,  111  Am.  St.  Eep.  691,  21  N. 
E.  1046. 

In  McAnaw  v.  Matthis,  129  Mo.  142,  31  S.  W.  344,  it  is  held  that,  though 
the  record  fail  to  show  a  prompt  exception  to  certain  rulings  com- 
plained of,  by  the  use  of  such  phrases  as  "then  and  there,"  "at  the 
moment,"  "immediately,"  or  words  of  like  import,  it  is  sufiBcient  if 
the  record  does  show  that  the  questions  ruled  on  were  raised  one 
after  the  other  on  the  same  day,  and  that  after  the  ruling  on  each 
question  an  exception  was  taken. 

And  in  Laird  v.  Upton,  8  N.  M.  409,  45  Pac.  1010,  the  words  "during 
the  progress  of  a  trial,"  in  a  statute  requiring  exceptions  to  decision 
of  the  court  on  any  matter  of  law  arising  during  the  progress  of  a 
trial  to  be  taken  at  the  time  of  the  decision,  were  held  to  mean  during 
the  steps  taken  from  the  beginning  of  the  trial  to  its  final  disposition 
in  the  trial  court,  including  a,  motion  in  arrest  and  a.  motion  for 
a  new  trial. 

In  West  Virginia,  an  exception  to  a  ruling  of  the  court  upon  the  trial 
may  be  taken  at  any  time  before  the  retirement  of  the  jury.  Gilmer 
V.  Sydenstricker,  42  W.  Va.  52,  24  S.  E.  566;  Greenbrier  Industrial 
Exposition  v.  Ocheltree,  44  W.  Va.  626,  30  S.  E.  78. 

2  Kansas  P.  R.  Co.  v.  Twombly,  100  U.  S.  78,  25  L.  ed.  550;  Holmes  i. 
Montauk  S.  B.  Co.  35  C.  C.  A.  556,  93  Fed.  731.  But  it  is  too  late 
after  part  of  the  jury  have  retired.  Spooner  v.  Handley,  151  Mass. 
313,  23  N.  E.  840. 

So,  of  failure  to  charge  on  a  special  point,  or  refusal  to  give  a  requested 
charge.     Thrasher  v.  Postel,  79  Wis.  503,  48  N.  W.  660. 

And  in  Fire  Asso.  of  Philadelphia  v.  Ruby,  58  Neb.  730,  79  N.  W.  723, 
reversal  on  the  ground  of  omission  to  file  the  instructions  with  the 
clerk  before  they  were  read  to  the  jury  was  refused  because  no  ex- 
ception was  taken  on  the  ground  before  they  were  read. 

In  some  of  the  states,  an  exception  is  not  necessary  to  have  a  review  of 
the  action  of  the  trial  court  as  to  instructions.  For  cases,  see  supra, 
§l,c  (7). 

8  An  exception  to  a  ruling  on  a  question  of  evidence  must  be  taken  and 
reduced  to  writing,  or  entered  in  the  minutes  at  the  time  the  ruling 
is  made;  but  an  exception  to  a  charge  given  to  the  jury  must  be 
taken  before  verdict.  N.  Y.  Code  Civ.  Proc.  §  995.  And  see  Euben- 
feld  V.  Eabiner,  33  App.  Div.  374,  54  N.  Y.  Supp.  68,  where  an  ex- 
ception to  order  directing  a  verdict,  taken  after  the  discharge  of  the 
jury,  was  held  to  have  been  taken  too  late. 
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And  §  724,  providing  for  iclief  from  ii  judgment  order  or  otlier  proceeil- 
ing  taken  against  one  through  his  mistake,  inadvcrture,  or  excusable 
neglect,  and  for  supplying  omissions  from  any  proceedings,  cannot 
be  invoked  for  the  purpose  of  supplying  exceptions  nunc  pro  tunc 
claimed  to  have  been  omitted  through  inadvertence  and  mistake. 
Fifth  Ave.  Bank  v.  Parker,  15  N.  Y.  Supp.  734. 

4Hunnic\itt  v.  Peyton,  102  U.  S.  333,  354,  26  L.  ed.  113,  116;  Gibson  v. 
Beveridge,  90  Va.  696,  19  S.  E.  785. 

A  practice  of  the  trial  court,  not  embodied  in  a  rule,  permitting  excep- 
tions to  be  taken  after  the  close  of  the  trial,  and  included  in  the  bill 
of  exceptions  as  if  taken  in  proper  time,  does  not  obviate  the  neces- 
sity of  a  timely  exception  at  the  trial  and  before  verdict.  Johnson 
V.  Gar-ber,  19  C.  C.  A.  556,  43  V.  S.  App.  107,  73  Fed.  523. 

s  United  States  v.  Carey,  110  U.  S.  51,  28  L.  ed.  67,  3  Sup.  Ct.  Rep.  424; 
Renfroe  v.  Wynne,  74  Ga.  406;  Mann  v.  Maxwell,  S3  Me.  146,  21  Atl. 
844;  Oakley  v.  Van  Noppen,  95  Is'.  C.  60;  Virgin  Cotton  Mills  v. 
Abernathy,  115  N.  C.  402,  20  S.  E.  522. 

So,  an  exception  appearing  only  in  the  statement  of  facts  filed  after  ad- 
journment for  the  term  will  not  be  noticed.  Mallory  v.  Smith,  76 
Tex.  262,  13  S.  W.  199.  So,  also,  of  one  raised  for  the  first  time  on 
the  motion  for  a  new  trial.  Garner  v.  State,  31  Fla.  170,  12  So. 
638;  Barker  v.  Todd,  37  Minn.  370,  34  N.  W.  895.  Or  for  the  first 
time  on  appeal.  Knight  v.  Chicago,  E.  I.  &  P.  R.  Co.  81  Iowa,  310, 
46  N.  W.  1112;  Smith  v.  Pearson,  44  Minn.  397,  46  N.  W.  849;  Mc- 
Graw  V.  Franklin,  2  Wash.  17,  25  Pae.  911,  26  Pac.  810. 

In  Iowa,  an  exception  to  a  ruling  or  decision  must  be  taken  at  the  time 
it  is  made.  Nagel  v.  Guittar,  62  Iowa,  510,  17  N.  W.  671.  But  an 
exception  to  instructions  need  not  be  talcen  at  the  time,  but  may  be 
at  any  time  within  three  days  after  verdict.  Watson  v.  Stotts,  68 
Iowa,  659,  27  N.  W.  813.  They  may  be  taken  on  the  motion  for  a, 
new  trial,  if  made  within  the  time  limited.  Deere  v.  Needles,  65 
Iowa,  101,  21  N.  W.  203;  Rowen  v.  Sommers,  101  Iowa,  735,  66  N. 
W.  897.  But  extending  the  time  in  which  to  file  such  motion  does  not 
extend  the  time  in  which  to  file  exceptions.  Leach  v.  Hill,  97  Iowa, 
81,  66  N.  W.  69. 

In  North  Carolina  an  exception  to  a  chai-ge  or  refusal  to  charge  may  be 
first  taken  in  the  appellant's  statement  of  case  on  appeal;  but  ex- 
ceptions as  to  all  other  matters  must  be  taken  at  the  time.  Lee  v. 
Williams,  111  N.  C.  200,  16  S.  E.  175;  Marriner  v.  John  L.  Eoper 
Lumber  Co.  113  N.  C.  52,  18  S.  E.  94;  Smith  v.  Smith,  108  N.  C. 
365,  12  S.  E.  1045,  13  S.  E.  113.  But  exceptions  to  a  charge,  filed 
after  settlement  of  the  case  on  appeal,  are  too  late, — especially  where 
no  extension  of  time  in  which  to  file  them  is  shown  by  the  record  or 
in  writing,  and  appellant's  claim  of  consent  is  denied  by  appellee. 
Hemphill   v.  Morrison,  112  N.  C.  756,  17  S.  E.  535. 
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4,  Sufficiency. 

a.  Form  of  exception. — No  particular  form  in  alleging  and 
saving  exceptions  is  required ;  if  the  court  understands  that  coun- 
sel except  to  a  ruling  or  refusal  to  rule,  instructions  given  or 
refusal  to  instruct,  it  is  sufficient*  And  the  actual  use  of  the 
word  "exception"  is  not  always  necessary  to  show  that  one  was 
duly  taken ;  ^  nor  on  the  other  hand  does  its  use  always  indicate 
that  an  exception  was  taken.' 

1  I^eavenworth  v.  Lafayette  Mills,  6  Kan.  288 ;  Thwing  v.  Clifford,  ]  36 
Mass.  482.  And  that  they  intend  not  to  abide  the  ruling.  Woolsey 
V.  Lasher,  35  App.  Div.  108,  54  N.  Y.  Supp.  737. 

The  danger  in  not  taking  an  exception  expressly  and  formally  is  that  the 
judge  may  not  understand  that  counsel  intend  to  except,  and  thus  the 
exception  may  be  lost.  So  an  exception  to  an  order  denying  a  mo- 
tion for  a  new  trial  asked  on  the  ground  that  certain  findings  of  law 
are  against  the  law  of  the  land  and  against  the  evidence  sufficiently 
saves  the  question  of  law  for  review,  though  no  formal  or  technical 
exceptions  were  saved  to  the  findings  themselves.  Leavenworth  v, 
Lafayette  Mills,  6  Kan.  288. 

But  merely  handing  to  the  judge  a  written  request  for  instructions  does 
not  necessarily  imply  that,  if  it  is  not  granted,  an  exception  is  saved; 
if  the  party  intends  to  except  to  the  charge  given,  as  not  conforming 
to  his  request,  it  is  his  duty  to  allege  exceptions  in  such  form  that 
the  judge  may  understand  them  to  be  intended  as  such.  Leyland  v. 
Pingree,  134  Mass.  367. 

So,  also,  merely  objecting  to  the  admission  of  evidence,  the  record  not 
showing  a  specific  exception  to  the  ruling  on  the  objection,  is  insuffi- 
cient.    Crabtree  v.  Vanhoozier,  53  Mo.  App.  405. 

And  simply  praying  an  appeal  is  not  equivalent  to  an  exception  to  the 
ruling  of  the  trial  court  assigned  as  error  so  as  to  dispense  with  the 
necessary  statutory  exception  to  such  ruling.  Fletcher  v.  Waring, 
137  Ind.  159,  36  N.  E.  896. 

And  an  exception  taken  in  the  form  of  an  argument  will  not  be  noticed. 
Hall  V.  Hall,  45  S.  C.  33,  22  S.  E.  777. 

But  an  oral  exception  to  an  order  or  decision  is  sufficient  if  entered  of 
record  and  the  grounds  appear  in  the  entry  at  the  end  of  the  decision. 
Cramer  v.  White,  29  Iowa,  336. 

In  Washington,  exceptions  to  rulings  need  not  be  noted  in  the  journal 
of  the  trial  court  or  come  up  to  the  appellate  court  in  the  form  of 
journal  entries.  Oregon  R.  &  Nav.  Co.  v.  Owsley,  3  Wash.  Terr.  250, 
13  Pac.  710. 

*Thus,  a  recital  in  the  bill  of  exceptions,  that  to  the  "action  of  the  court 
in    giving    said    instruction,    defendant    then    and    there    objected,    is 
Abbott,  Civ.  Jur.  T.— 23. 


354  CIVIL  TEIAL  BEIEF. 

sufficient  to  show  that  an  exception  was  reserved  to  such  inatruction. 
Eisner  v.  Supreme  Lodge,  K.  &  L.  of  H.  98  Mo.  640,  11  S.  W.  991. 

So  a  stntpment  of  tfi*  court,  in  ruling  on  evidence,  that  certain  tfistimonj 
was,  under  objection,  subject  to  the  competency  of  the  witness, 
sufficiently  shows  that  effectual  objections  and  sufficient  exceptions 
were,  at  some  time  during  the  trial,  taken  to  its  admission.  Whitney 
V.  Traynor,  74  Wis.  289,  42  N.  W.  267. 

And  an  objection  to  the  exclusion  of  testimony  on  the  ground  of  the  wit- 
ness's incompetency,  based  on  a  suggestion  to  the  court  that  there  is 
no  evidence  of  such  incompetency,  is  a  proper  mode  of  reserving  an 
exception  to  the  court's  ruling.  Cromwell  v.  Horton,  94  Ala.  647, 
10  So.  358. 

3  Thus,  counsel's  statements,  "I  except  to  that  statement,"  "I  take  exception 
to  that  statement,"  "I  except,"  or  statements  by  the  court  "let  ex- 
ception be  noted,"  "note  the  exception,"  made  during  counsel's  argu- 
ment to  the  jury,  are  not  sufficient  to  present  for  review  the  arguments 
complained  of,  unless  taken  to  an  adverse  ruling  on  previous  objec- 
tions properly  raised.  Marder  v.  Leary,  137  111.  319,  26  N.  E.  1093; 
North  Chicago  Street  R.  Co.  v.  Southwick,  165  111.  494,  46  N.  E. 
377. 

As  to  the  necessity  of  an  objection  preceding  the  exception,  see  supra, 
§  1,  note  2;  and  for  the  necessity  generally  of  objections,  see  ante, 
chapter  ix..  Offers  of  Evidence  and  Objections. 

h.  Anticipatory  note  of  intended  exception. — A  previous 
reservation  of  the  right  to  except  subsequently  is  not  a  sufficient 
exception.^ 

1  Gregory  v.  Dodge,  14  Wend.  593,  affirming  4  Paige,  557. 

c.  Stipulations  as  to  exceptions. — A  stipulation  of  counsel,  or 
a  direction  by  the  trial  judge  to  which  there  is  no  dissent,  that 
the  stenographer  should  enter  an  exception  to  whatever  there 
should  be  an  objection  to,  does  not  make  a  subsequent  objection 
equivalent  to  an  exception ;  but  will  entitle  an  objecting  party  to 
have  an  exception  inserted  on  the  settlement  of  the  case.^ 

ISTor  is  a  stipulation  that  it  is  understood  that  an  exception 
follows  every  objection  on  the  trial,*  or  that  a  general  exception 
shall  serve  as  a  particular  exception  to  each  objection,^  available 
as  an  exception. 

1  Stephens  v.  Reynolds,  6  N.  Y.  454;  Briggs  v.  Waldron,  83  N.  y.  582. 
Contra,  Stevenson  v.  Woltman,   81   Mich.   200,  45  N.  W.   825.     And 
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by  statute  in  some  states.     Sand.  &,  H.  Ark.  Dig.  §  5845.     And  see 

other  Codes  and  statutes. 
SGrfter  v.  Greer,  58  Hun,  251,  12  N.  Y.  Supp.  778. 
s  People  V.  Buddensieck,  103  N.  Y.  501,  57  Am.  Rep.  766,  9  N.  E.  44. 

d.  Particularity  and  definiteness.  (1)  In  general. — Excep- 
tions to  be  of  any  avail  must  present  specifically  the  ruling  or 
instruction  objected  to  ;^  an  exception  to  one  ruling  will  not  avail 
to  bring  up  for  review  another.^ 

1  Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  21  Wall.  162,  22  L.  ed.  513 ;  Suttles 

V.  Smith,  75  Ga.  830;  Central  R.  Co.  v.  Freeman,  75  Ga.  331;  Cure- 
ton  V.  Westfield,  24  S.  C.  457;  Lewis  v.  New  York,  L.  E.  &  W.  R. 
Co.  123  N.  Y.  496,  26  N.  E.  357;  Butler  v.  Oswego,  56  Hun,  358,  10 
N.  Y.  Supp.  768.  And  see  note  to  State  v.  Hope,  8  L.R.A.  608;  Mt. 
Nebo  Anthracite  Coal  Co.  v.  Williamson,  73  Ark.  530,  84  S.  W. 
779;  White  v.  Black,  14  Pa.  Super.  Ct.  459;  Magoon  v.  Before,  73 
Vt.  231,  50  Atl.  1070;  Whipple  v.  Preece,  24  Utah,  364,  67  Pac. 
1072;  Pennsylvania  Ck>.  v.  Whitney,  95  C.  C.  A.  70,  169  Fed.  573; 
Wood  V.  Dodge,  23  S.  D.  95,  120  N.  W.  774. 

2  Springer  Lithographing  Co.  v.  Falk,  8  C.  C.  A.  224,  20  U.  S.  App.  290, 

59  Fed.  707;  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  296,  26  Pa«. 
774;  East  St.  Louis  Electric  R.  Co.  v.  Stout,  150  111.  9,  36  N.  E. 
963;  Burke  v.  Ward,  50  111.  App.  283;  State  ex  rel.  Roe  v.  Weaver, 
123  Ind.  512,  24  N.  E.  330;  Westlake  v.  Muscatine,  85  Iowa,  119, 
52  N.  W.  117 ;  State  ex  rel.  Smith  v.  Eighteenth  District  Court  Judge, 
38  La.  Ann.  920;  Herman  v.  Jeffries,  4  Mont.  513,  1  Pac.  11;  Schoon- 
maker  v.  Bonnie,  119  N.  Y.  565,  23  N.  E.  1106;  King  v.  Buflfalo,  57 
Hun,  586,  10  N.  Y.  Supp.  564;  Elk  Twp.  v.  Beaver  Twp.  4  Sadler 
(Pa.)  49,  18  W.  N.  C.  438,  7  Atl.  133;  Schoonover  v.  Condon,  12 
Wash.  475,  41  Pac.  195. 
Contra,  of  a  question  necessarily  involved  in  the  one  duly  excepted  to. 
Re  Parker,  55  Hun,  604,  8  N.  Y.  Supp.  394.  So  where  the  court 
directs  «,  verdict,  an  exception  to  the  court's  ruling  thereon,  in  the 
absence  of  anything  from  which  it  may  be  implied  that  the  right 
to  go  to  the  jury  has  been  waived,  is  sufficient  to  present  the  objec- 
tion on  appeal  that  there  were  questions  of  fact  for  the  jury,  though 
there  was  no  exception  to  his  previous  denial  to  go  to  the  jury. 
Kumberger  v.  Congress  Spring  Co.  158  N.  Y.  339,  53  N.  E.  3.  And 
so,  even  though  there  was  no  specific  request  that  each  fact  be  sub- 
mitted and  an  exception  saved  to  the  ruling  thereon.  Vail  v.  Rey- 
nolds, 118  N.  Y.  297,  23  N.  E.  301.  And  when  a  motion  to  dismiss 
the  complaint  and  a  motion  to  go  to  the  jury  are  substantially  simul- 
taneous, an  exception  to  a  denial  of  the  latter  motion  is  equivalent 
to  an  exception  to  the  granting  of  the  motion  to  dismiss.  Smith  v. 
Stephens,  47  Hun,  318. 
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(2)  Exceptions  in  gross. — So,  a  general  exception  directed  to 
several  rulings  or  instructions,  or  to  a  charge  involving  more 
than  a  single  proposition,  is  not  available  if  any  one  of  the 
rulings,  instructions,  or  propositions  is  correct;*  but  each  rul- 
ing sought  to  be  reviewed  must  be  presented  on  a  timely  ex- 
ception.^ 

iWhyte  V.  Rosencrantz,  123  Cal.  634,  56  Pac.  436;  Gray  v.  Elzroth,  10 
Ind.  App.  587,  37  N.  E.  551;  Elton  v.  Markham,  20  Barb.  343;  Jones 
V.  Osgood,  6  N.  Y.  233;  Cronk  v.  Canfield,  31  Barb.  171;  Luttrell 
V.  Martin,  112  N.  C.  593,  17  S.  E.  573;  Neeley  v.  Democratic  Pub. 
Co.  12  Wash.  659,  41  Pac.  173. 

Contra,  if  the  rulings  as  a  whole  embrace  but  a  single  proposition  of  law. 
Henkle  v.  Keota,  68  Iowa,  334,  27  N.  W.  250. 

2  East  St.  Louis  Electric  Street  K.  Co.  v.  Cauley,  148  111.  490,  36  N.  E. 
106;  Walter  v.  Walter,  117  Ind.  247,  20  N.  E.  148;  Kleinschmidt  t. 
Her,  6  Mont.  122,  9  Pac.  901;  Bosley  v.  National  Mach.  Co.  123  N. 
Y.  554,  25  N.  E.  990;  Meekins  v.  Tatem,  79  N.  C.  546;  Murray  ». 
Murray,  6  Or.  17;  Pearce  v.  Suggs,  85  Tenn.  724,  4  S.  W.  526;  Car- 
roll V.  Little,  73  Wis.  52,  40  N.  W.  582. 

And  so  taken  that  there  shall  be  no  doubt  as  to  the  specific  ruling  Bought 
to  be  reserved  for  review,  and  no  necessity  to  hunt  for  it  during  the 
progress  of  the  cause.  Kimball  v.  Carter,  95  Va.  77,  38  L.B.A.  570, 
27  S.  E.  823 ;  Carroll  v.  Little,  73  Wis.  52,  40  N.  W.  582. 

(3)  Evidence. — Whether  or  not  evidence  was  improperly  ad- 
mitted or  excluded  will  not  bo  determined  on  an  appellate  re- 
view, unless  the  exception  specifically  points  out  the  evidence 
considered  objectionable,*  or  shows  what  the  evidence  offered 
and  rejected  was.^ 

Nor  can  the  correctness  of  a  ruling  on  a  motion  to  strike  out 
evidence  be  reviewed  if  the  exception  fails  to  point  out  the  evi- 
dence in  question  and  its  objectionable  features.' 

1  Birmingham  v.  Pettit,  21  D.  C.  209;  Weston  v.  Moody,  29  Fla.  169, 
10  So.  612;  Mintfer  v.  State,  104  Ga.  743,  30  S.  E.  989;  Tucker  .. 
Burkitt,  49  111.  App.  278;  Louisville  &  N.  R.  Co.  v.  Montgomery,  17 
Ky.  L.  Rep.  807,  32  S.  W.  738;  French  v.  iDay,  89  Me.  441,  36  Atl. 
909;  Wiley  v.  Logan,  95  N.  C.  358;  Howard  v.  Quattlebaum,  46  S. 
C.  95,  24  S.  E.  93.  And  see  note  to  Shinnera  v.  Proprietors  of  Lockii 
&  Canals,  12  L.R.A.  554. 

It  should  be  so  pointed  out  as  not  to  subject  the  court  to  unnecessary  labor 
and  danger  of  mistakes  by  being  required  to  search  through  the 
record  for  it.  Kimball  v.  Carter,  95  Va.  77,  28  L.R.A.  570,  27  S.  E. 
823. 
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Thus,  a  mere  reference  to  the  evidence  as  being  found  upon  certain  desig- 
nated pages  is  insufficient.    Wtiite  v.  Moss,  92  Ga.  244,  18  S.  E.  13. 

And  upon  a  general  exception  to  evidence,  partly  admissible  and  partly 
inadmissible,  the  court  is  not  bound  to  separate  the  legal  and  the 
illegal  portions.     Lowe  v.  State,  88  Ala.  8,  7  So.  97. 

So,  aji  exception  to  a  question  put  to  a  witness  must  state  tlie  name  of 
the  witness.  Freeny  v.  Freeny,  80  Md.  406,  31  Atl.  304.  And  what 
his  answer  was.  Baltimore  &  F.  T.  Turnp.  Co.  v.  Hebb,  88  Md.  132, 
40  Atl.  879;  Cecconi  v.  Rodden,  147  Mass.  364,  16  N.  E.  749;  Francis 
v.  Rosa,  151  Mass.  532,  24  N.  E.  1025.  And  that  it  was  unfavorable 
to  the  exceptant.     Cecconi  v.  Rodden,  147  Mass.  164,  16  N.  E.   749. 

And,  according  to  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Jackson,  5  Ind.  App. 
547,  32  N.  E.  793,  and  Carpenter  v.  Willey,  65  Vt.  168,  26  Atl.  488, 
to  reserve  an  available  exception  to  the  exclusion  of  testimony,  a 
proper  question  must  be  asked,  and,  on  objection  thereto,  an  offer 
made,  stating  the  testimony  the  witness  will  give  if  permitted  to 
answer,  and  an  exception  taken  to  the  exclusion  of  the  evidence  as 
shown  by  the  question  and  offer. 

«Dunton  v.  Keel,  95  Ala.  159,  10  So.  333;  Marshall  v.  Hancock,  80  Cal. 
82,  22  Pac.  61;  DeGraifenreid  v.  Menard,  303  Ga.  653,  30  S.  E.  560; 
Hirschl  v.  J.  I.  Case  Threshing  Mach.  Co.  85  Iowa,  451,  52  N.  W. 
363;  Gay  v.  Tower,  173  Mass.  385,  53  N.  E.  999;  Phoenix  Ins.  Co.  v. 
Padgitt,  —  Tex.  Civ.  App.  — ,  42  S.  W.  800;  Miller  v.  State,  28  Tex. 
App.  445,  13  S.  W.  646.  And  its  materiality.  Pennsylvania  Co.  v. 
Newmeyer,  129  Ind.  403,  28  N.  E.  860;  Meyers  v.  Cohn,  4  Misc.  185, 
23  N.  Y.  Supp.  996.  And  see  note  to  Shinners  v.  Proprietors  of  Locks 
&  Canals,  12  L.R.A.  554. 

8o,  an  exception  to  rejection  of  a  question  proposed  to  be  put  to  a  wit- 
ness must  set  out  the  question  (Masons'  Union  L.  Ins.  Asso.  v. 
Brockman,  20  Ind.  App.  206,  50  N.  E.  493;  Gipe  v.  Cummins,  116 
Ind.  511,  19  N.  E.  466;  Kern  v.  Bridwell,  119  Ind.  226,  21  N.  E. 
664;  Swearingen  v.  Hartford  Ins.  Co.  52  S.  C.  309,  29  S.  E.  722), 
the  answer  expected  (Tolbert  v.  State,  87  Ala.  27,  6  So.  284; 
Sullivan  County  Comrs.  v.  Arnett,  136  Ind.  438,  39  N.  E.  299;  Paddle- 
ford  v.  Cook,  74  Iowa,  433,  38  N.  W.  137;  Todd  v.  Louisville  &  N. 
R.  Co.  10  Ky.  L.  Rep.  864,  13  S.  W.  8;  Smethurst  v.  Proprietors  of 
Independent  Cong.  Church,  348  Mass.  261,  2  L.R.A.  695,  19  N.  E. 
387 ;  Peterson  v.  Mille  Lacs  Lumber  Co.  53  Minn.  90,  52  N.  W.  1082 ; 
Sellars  v.  Foster,  27  Neb.  118,  42  N.  W.  907;  Herring  v.  Mason,  17 
Tex.  Civ.  App.  559,  43  S.  W.  797;  McAuley  v.  Harris,  71  Tex.  633, 
9  S.  W.  679 ;  Westcott  v.  Westcott,  69  Vt.  234,  39  Atl.  399 ) ,  and  show 
that  the  answer  would  have  been  favorable  (Tolson  v.  Inland  &  S. 
Coasting  Co.  6  Mackey,  39 ;  Todd  v.  Louisville  &  N.  R.  Co.  10  Ky.  L. 
Rep.  864,  :i  S.  W.  8). 

•  Lippitt  V.  St.  Louis  Dressed  Beef  &  Provision  Co.  27  Misc.  222,  57  N. 
Y.  Supp.  747. 
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And  ajtt  exception  to  a  ruling  on  a  motion  to  strike  out  evidence,  part  of 
which  is  legal  and  part  illegal,  is  unavailing,  if  it  includes  both  the 
legal  and  illegal.  Henry  v.  Hall,  106  Ala.  84,  17  So.  187;  Kahn  v. 
New  York  Elev.  E.  Co.  7  Misc.  53,  27  N.  Y.  Supp.  339. 

(4)  Instructions  and  charges. — A  general  exception  to  a 
charge,  not  directed  to  the  portion  objected  to  as  incorrectly  stat- 
ing the  law,  but  directed  to  the  charge  as  a  whole,  is  unavailing,^ 
unless  the  charge  contains  but  a  single  proposition,*  or  unless  it 
is  erroneous  as  a  whole.' 

And  a  general  exception  to  a  charge  containing  two  or  more 
independent  and  distinct  propositions,  or  an  exception  in  gross 
to  several  instructions,  will  not  be  noticed  if  any  one  of  them 
is  correct,* 

And  an  exception  to  a  portion  of  a  charge*  containing  several 
])ropositions  is  insufficient  if  any  of  the  propositions  are  correct.^ 

So,  an  exception  to  one  instruction  is  not  available  to  bring 
lip  for  review  another  instruction  not  excepted  to.'' 

But  in  talcing  an  exception  to  the  charge  of  the  court  on  a  par- 
ticular proposition  it  is  not  necessary  to  segregate  the  remarks  of 
the  court  on  that  exception  from  all  other  portions  of  the  charge 
and  object  to  the  very  words  of  the  judge ;  it  is  sufficient  if  the 
proposition  complained  of  and  the  ground  of  complaint  are 
clearly  called  to  the  attention  of  the  court.* 

1  Brown  v.  Kentfield,  50  Cal.  129;  Rogers  v.  Rogers,  74  Ga.  598;  Haskins 
V.  Haskins,  67  111.  446;  Hunting  v.  Downer,  151  Mass.  275,  23  N.  E. 
832;  Rheiner  v.  Stillwater  Street  R.  &  Transfer  Co.  31  Minn.  193, 
17  N.  W.  279;  Booth  v.  Suezey,  8  N.  Y.  276;  Hemphill  v.  Morrison, 
112  N.  C.  756,  17  S.  E.  535;  Behrens  v.  Behrens,  47  Ohio  St.  323, 
25  N.  E.  209;  Bauskett  v.  Keitt,  22  S.  C.  200;  Brigham  City  v.  Craw- 
ford, 20  Utah,  130,  57  Pac.  842;  Rowell  v.  Fuller,  59  Vt.  688,  10  Atl. 
853;   Smith  v.  Coleman,  77  Wis.  343,  46  N.  W.  664. 

Thus,  a  general  exception  to  the  charge  as  given  is  too  indefinite.  Pearce 
v.  North  Carolina  R.  Co.  124  N.  C.  83,  44  L.R.A.  316,  32  S.  E. 
399;  Marks  v.  Thompkins,  7  Utah,  421,  27  Pac.  6.  Or  to  each  part 
of  a  charge.  Potter  v.  Seymour,  4  Bosw.  140;  Nevins  v.  Bay  State 
S.  B.  Co.  4  Bosw.  225.  Or  to  the  charge  of  the  court  as  given,  and 
to  each  and  every  part  thereof.  McAllister  v.  Engle,  52  Mich.  56, 
17  N.  W.  694.  Or  to  the  charge  and  to  each  and  every  part  and  to  the 
whole  thereof.  Yates  v.  Bachley,  33  Wis.  185.  Or  to  so  much  of  the 
"following  charge"  as  is  set  forth  in  a  statement  containing  many 
independent   propositions.     Bouck   v.   Enos,   61   Wis.   600,   21   N.   W. 
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825.  Or  to  the  last  half  of  the  charge.  Bigelow  v.  West  Wisconsin 
R.  Co.  27  Wis.  478.  And  an  exception  to  a,  charge  covering  several 
pages,  as  follovp^s:  At  the  conclusion  of  the  charge,  oounsel  called 
the  attention  of  the  court  to  those  portions  of  the  charge  inclosed  in 
brackets,  and,  after  having  the  same  read  to  the  court  by  the  reporter, 
thereupon  stated  that  he  excepted  to  all  of  said  portions  so  read,  and 
to  which  the  attention  of  the  court  was  so  called,  and  to  the  whole 
and  to  each  and  every  part  thereof, — presents  nothing  for  review. 
Tucker  v.  Salem  Flouring  Mills  Co.  15  Or.  581,  16  Pac.  426. 
a  Eddy  v.  Howard,  23  Iowa,  175;  Eequa  v.  Holmes,  16  N.  Y.  193;  Kickum 
V.  Gaston,  24  Or.  380,  33  Pac.  671,  35  Pac.  31;  Buffalo  Barb  Wire 
Co.  V.  Phillips,  67  Wis.  129,  30  N.  W.  295.  So  of  a  charge  which  is 
not  a  portion  of  the  main  charge  but  stands  in  the  record  disconnected 
from  and  independent  of  it.  Smith  v.  Matthews,  9  Misc.  427,  29  N. 
Y.  Supp.  1058. 

3  Memphis  &  C.  R.  Co.  v.  Reeves,   10  Wall.  189,  19  L.  ed.  912;  May  v. 

Gamble,  14  Fla.  467;  Snyder  v.  Viola  Min.  &  Smelting  Co.  2  Idaho, 
771,  26  Pac.  127 ;  Hentig  v.  Kansas  Loan  &  T.  Co.  28  Kan.  617 ;  Red- 
man V.  Voss,  46  Neb.  512,  64  N.  W.  1094;  Langford  v.  Jones,  18  Or. 
307,  22  Pac.  1064. 

4  Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U.  S.  72,  39  L.  ed.  624,  15  Sup. 

Ct.  Rep.  491;  Anthony  v.  Ix)uisville  &  N.  R.  Co.  132  U.  S.  172, 
33  L.  ed.  301,  10  Sup.  Ct.  Rep.  53;  Stevenson  v.  Moody,  83  Ala.  418, 
3  So.  695;  Quertermous  v.  Hatfield,  54  Ark.  16,  14  S.  W.  1096;  Cock- 
rill  V.  Hall,  76  Cal.  192,  18  Pac.  318;  Cavallaro  v.  Texas  &  P.  R. 
Co.  110  Cal.  348,  42  Pac.  918;  Wooton  v.  Seigel,  5  Colo.  424;  Campbell 
v.  Carruth,  32  Fla.  264,  13  So.  432;  Kelly  v.  John,  13  Ind.  App. 
579,  41  N.  E.  1069;  Reeves  Bros.  v.  Harrington,  85  Iowa,  741,  52  N. 
W.  517;  Ily.^n  v.  Madden,  46  Kan.  245,  26  Pac.  679;  State  v.  Flaherty, 
—  Me.  — ,  2  New  Eng.  Rep.  699;  Woods  ^•.  Berry,  7  Mont.  195,  14 
Pac.  758;  Brooks  v.  Lutcher,  22  Neb.  644,  36  N.  W.  128;  24  Neb. 
300,  38  N.  W.  780;  Reynolds  v.  Boston  &  M.  R.  Co.  43  N.  H.  580; 
Probst  v.  Domestic  Missions  of  General  Assembly,  3  N.  M.  373,  5 
Pac.  702;  McAlister  v.  Long,  33  Or.  368,  54  Pac.  194.  See  also  Lichty 
V.  Tannatt,  11  Wash.  37,  39  Pac.  260,  where  it  is  said  that  a  more 
liberal  rule  should  perhaps  be  applied  as  to  oral  instructions;  the 
court  holding,  however,  that  a  general  exception  to  the  whole  of  the 
instructions,  but  particularly  mentioning  portions  thereof,  will  be 
available  only  as  to  those  portions  particulEirly  mentioned.  But  see 
McCosker  v.  Banks,  84  Md.  292,  35  Atl.  935,  where  it  is  held  that  the 
action  of  the  court  on  several  prayers  for  instructions  made  at  the 
sajne  time  is  but  a.  single  decision,  a  ,£,'oiieial  exception  to  which  is 
sufficient. 
Illustrations  of  insufficient  exceptions  within  tlie  above  rule: — -to  each 
and  every  part  of  the  charge.  Caldwell  v.  Murphy,  11  N.  i'.  416; 
Shull  V.  Raymond,  23  Minn.  66.  To  all  and  ea«h  part  of  the  forego- 
ing charge  and  instructions.     Block  v.  Darling,  140  U.  S.  234,  3J  L. 
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ed.  476,  11  Sup.  Ct.  Rep.  832.  To  each  of  the  charges  made  by  the 
court  at  plaintiff's  request.  Piper  v.  New  York  C.  &  H.  R.  R.  Co. 
89  Hun,  75,  34  N.  Y.  Supp.  1072.  To  each  of  the  instructions  given 
to  the  jury  respectively.  Banbury  v.  Sherin,  4  S.  D.  88,  55  N.  W. 
723.  To  every  line,  sentence,  and  paragraph  of  the  charge.  Danielson 
V.  Dyekman,  26  Mich.  169.  To  each  paragraph  of  the  charge.  Scoville 
V.  Salt  Lake  City,  11  Utah,  60,  39  Pac.  481.  An  exception  severally 
and  separately  to  each  and  every  section  and  each  and  every  paragrapli 
of  said  charge  as  given.  Syndicate  Ins.  Co.  v.  Catchings,  104  Alii. 
176,  16  So.  46.  To  the  charge  and  each  and  every  part  thereof.  Ed- 
wards V.  Smith,  16  Colo.  529,  27  Pac.  809;  Luedtke  v.  Jeffery,  89 
Wis.  136,  61  N.  W.  292.  Contra,  Lorie  v.  Adams,  51  Kan.  692,  33 
Pac.  599.  To  the  giving  of  said  charge  and  such  several  propositions 
of  law  therein  contained.  Keith  v.  Wells,  14  Colo.  321,  23  Pac.  991. 
To  the  giving  of  which  and  to  the  giving  of  each  part  thereof.  Meeker 
V.  Gardella,  1  Wash.  139,  23  Pae.  837.  To  which  charge  and  each 
and  every  part  of  it  defendant  excepted.  Mayberry  v.  Leech,  58  Ala. 
339.  To  the  whole  of  the  charge  and  to  each  part  of  it.  Jones  v. 
Osgood,  6  N.  Y.  233.  To  the  whole  charge  and  every  part  thereof. 
Nichols  &  S.  Co.  v.  Chase,  103  Wis.  570,  79  N.  W.  772.  To  an  entire 
charge  or  to  all  the  instructions  not  included  in  brackets.  Crosby 
v.  Maine  C.  R.  Co.  69  Me.  418.  To  the  charge  in  its  entirety  and  to 
the  following  portions  thereof,  followed  by  several  propositions  em- 
.  brsxiing  substantially  the  sajne  charge.  Vider  v.  O'Brien,  10  C.  C. 
A.  385,  18  U.  S.  App.  711,  62  Fed.  326.  To  said  oral  instructions 
and  each  and  every  part  thereof  by  the  court.  Moore  v.  Moore,  — 
Cal.  — ,  34  Pac.  90.  An  exception  in  the  abstract  at  the  close  of 
the  instructions,  to  all  of  which  the  plaintiff  "then  and  there"  ex- 
cepted.   Hallenbeck  v.  Garst,  96  Iowa,  509,  65  N.  W.  417. 

But  in  Phcenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So.  108,  an  exception  fol- 
lowing several  charges  given  and  expressed  thus:  "The  defendant 
excepted  and  now  excepts  to  each  one  of  these  charges  as  given," — 
was  held  a  sufficient  reservation  of  a  separate  exception  to  each. 

And  where  instructions  are  in  separate  paragraphs  and  numbered,  an 
exception  to  tlie  instructions  and  to  each  and  every  of  them  then 
and  there  duly  taken,  is  sufficient.  Ritchey  v.  People,  23  Colo.  314, 
47  Pac.  272,  384.  So,  too,  is  an  exception  to  the  giving  of  each  of  such 
instructions  duly  and  severally  taken  at  the  close  of  all  the  instruc- 
tions, which  had  been  preceded  by  the  specific  exception  to  the  instruc- 
tion objected  to,  sufficient  to  bring  it  up  for  review.  Bradbury  v. 
Alden,  13  Colo.  App.  208,  57  Pae.  490.  And  in  Adams  v.  Chieopee, 
147  Mass.  440,  18  N.  E.  231,  an  exception  to  so  much  of  the  charge 
as  related  to  counsel's  contention,  which  was  substantially  incor- 
porated therein,  was  held  sufficient. 

B  The  rule  that  exceptions  should  not  be  based  upon  mere  extracts  from  the 
judge's  charge,  in  which  no  distinct  legal  proposition  is  stated,  does 
not  apply  where  the  judge,  in  his  charge,  has  stated  a  distinct  and 
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separate  legal  proposition  as  applicable  to  the  case.  Garrick  v. 
Florida  C.  &  P.  R.  Co.  53  S.  C.  448,  31  S.  E.  334. 

6  Rice  v.  Schloss,  90  Ala.  416,  7  So.  802 ;  Hughes  v.  Heyman,  4  App.  D. 
C.  444;  Small  v.  Williams,  87  Ga.  681,  13  S.  E.  589;  Main  v.  Oien, 
47  Minn.  89,  49  N.  W.  523;  Detroit  Water  Comrs.  v.  Burr,  3  Jones 
&  S.  523;  Dickeiman  v.  Quincy  Mut.  F.  Ins.  Co.  67  Vt.  609,  32  AD. 
489;   Corcoran  v.  Harran,  55  Wis.  120,  12  N.  W.  468. 

Aecording  to  Anderson  v.  Southern  R.  Co.  107  Ga.  500,  33  S.  E.  644, 
the  rule  is  that  a  general  exception  to  an  extract  from  the  charge 
makes  the  simple  question  whether  the  whole  extract  is  erroneous, 
and,  unless  the  whole  of  it  be  illegal,  the  except  iii  must  specifically 
point  out  the  illegal  part;  otherwise,  it  cannot  be  ascertained  whether 
the  party  is  complaining  of  the  part  that  is  sound,  or  of  that  which 
is  erroneous. 

To  raise  the  question  of  the  use  of  a  particular  word  by  the  trial  judge 
in  charging  the  jury,  exception  must  be  made  to  the  word  specifically, 
and  not  to  the  portion  of  the  charge  in  which  it  appears.  National 
Cash-Register  Co.  v.  Leland,  37  C.  C.  A.  372,  94  Fed.  502. 

'Ryall  V.  Central  P.  E.  Co.  76  Cal.  474,  18  Pac.  430;  Varmun  v.  Taylor, 
10  Bosw.  148. 

sWhat  Cheer  Coal  Co.  v.  Johnson,  6  C.  C.  A.  148,  12  U.  S.  App.  490, 
56  Fed.  810. 

(5)  Refusal  or  failure  io  instruct. — So,  a  general  exception 
to  a  refusal  or  failure  to  give  several  requested  instructions  or  to 
charge  several  propositions  is  insufficient,^  unless  all  of  tlte  in- 
structions or  charges  were  proper  and  should  have  been  given  * 
unless  otherwise  expressly  provided  by  statute  or  rule  of  court.* 

1  Fleming  v.  Latham,  48  Kan.  773,  30  Pac.  166;  Wimbish  v.  Hamilton, 
47  La.  Ann.  246,  16  So.  856;  Edgell  v.  Francis,  86  Mich.  232,  48 
N.  W.  1095;  Carroll  v.  Williston,  44  Minn.  287,  46  N.  W.  352;  Newall 
V.  Bartlett,  114  N.  Y.  399,  21  N.  E.  990;  Foote  v.  Kelley,  126  Ga. 
799,  55  S.  E.  1045;  Walnut  Ridge  Mercantile  Co.  v.  Cohn,  79  Ark. 
338,  96  S.  W.  413;  White  v.  Lumiere  North  American  Co.  79  Vt. 
206,  6  L.R.A.(N.S.)  807,  64  Atl.  1121;  Graham  v.  Edwards,  —  Tex. 
Civ.  App.  — .  QQ  S.  W.  436. 

ITins,  an  exception  to  so  much  of  the  charge  as  is  variant  from  the  re- 
quest is  insufficient.  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797. 
So,  also,  is  an  exception  to  the  refusal  and  charge  of  the  court.  Jones 
v.  East  Tennessee,  V.  &  G.  R,  Co.  157  U.  S.  682,  39  L.  ed.  856,  15 
Sup.  Ct.  Rep.  719. 

And  an  exception  to  a  refusal  to  charge  as  requested  and  to  the  charge 
as  given,  is  too  general.  Copp  v.  HoUins,  56  Hun,  640,  9  N.  Y. 
Snpp.  57 ;  Bishop  v.  Goshen,  120  N.  Y.  337,  24  N.  E.  720.    Especially 
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where  some  of  the  requests  were  given  as  requested,  others  modified, 
and  some  refused.  Read  v.  Nichols,  118  N.  Y.  224,  7  L.R.A.  130,  23 
N.  E.  468.  But  Brick  v.  Bosworth,  162  Mass.  334,  39  N.  E.  36,  treated 
an  exception  to  rulings  on  requests  as  made  as  saving  to  the  exceptant 
exceptions  to  rulings  at  variance  with  those  requested  and  to  which 
the  attention  of  the  judge  was  specifically  directed  by  request  to  rule. 
And  Hayes  v.  Bush  &  D.  Mfg.  Co.  102  N.  Y.  648,  5  N.  E.  784,  holds 
that  a,  single  exception  to  refusal  to  charge  as  requested  and  to  the 
court's  charging  to  the  contrary  is  not  open  to  the  objection  that  it 
is  a  single  exception  to  two  propositions. 

So,  a  statement  by  the  judge  that  it  is  understood  that  every  omission 
nnd  modification  of  requests  is  deemed  excepted  to  by  each  counsel, 
is  insufficient,  where  the  record  shows  no  omissions  or  modifications. 
Gray  v.  Eschen,  125  Cal.  1,  57  Pac.  664.  But  Weber  v.  Kansas  City 
Cable  R.  Co.  100  Mo.  205,  7  L.R.A.  822,  13  S.  W.  587,  holds  that  a 
statement  in  the  bill  that,  to  the  refusal  to  give  certain  numbered 
requested  instructions,  counsel  then  and  there  excepted  at  the  time, 
is  not  a  general  exception  to  the  refusal  of  the  instruction  as  a  whole. 

2Teague  v.  Lindsey,  106  Ala.  266,  17  So.  538;  Ingalls  v.  Oberg,  70  Minn. 
102,  72  N.  W.  841;  Gardner  v.  State,  55  N.  J.  L.  17,  26  Atl.  30; 
Powers  V.  Hazelton  &  L.  R.  Co.  33  Ohio  St.  429;  Salomon  v.  Cress, 
22  Or.  177,  29  Pac.  439;  Marks  v.  Tompkins,  7  Utah,  421,  27  Pac. 
6;  Gross  v.  Hays,  73  Tex.  515,  11  S.  W.  523. 

So,  a  general  exception  to  matter  superadded  to  a  requested  charge  given 
is  unavailing  if  any  part  of  it  is  correct.  Verdery  v.  Savannah,  F. 
&  W.  R.  Co.  82  Ga.  685,  9  S.  E.  1133. 

On  a  general  exception  to  the  refusal  of  several  instructions  the  appellate 
review  is  coniined  to  the  question  whether  some  one  of  them  was 
incorrect  and  therefore  properly  refused.  Yager  v.  McCormack,  41 
Fla.  204,  25  So.  883. 

But,  though  an  exception  he  irregularly  taken,  the  question  sought  to  be 
raised  and  reviewed  may  be  reviewed  if  all  the  parties  understood 
what  it  was,  and  the  judge  was  satisfied  with  the  exceptions  as  pre- 
sented to  him.  National  Cash-Register  Co.  v.  Leland,  37  C.  0.  A. 
372,  94  Fed.  502. 

3  Thvis,  in  Alabama,  where  an  exception  to  a  ruling  of  the  court  giving 
or  refusing  an  instruction  requested  in  writing  need  not  be  reserved. 
Code,  §  613.  And  see  supra,  §  1,  c  (7),  note  3.  And  in  Iowa.  See 
White  V.  Elgin  Creamery  Co.  108  Iowa,  522,  79  N.  W.  283. 

See  also  note  3  to  next  succeeding  section. 

(6)  Specifying  error. — The  grounds  of  the  alleged  error  in 
the  question  sought  to  be  reviewed  must  be  presented  in  a  direct 
and  positive  form ; '  and  an  exception  taken  on  one  ground  will 
not  support  an  assignment  of  error  on  another.* 
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So,  the  correctness  of  a  ruling  admitting  or  excluding  evidence 
will  not  be  considered  unless  the  grounds  of  objection  are  made 
to  appear  in  the  exception;  *  nor  will  an  objection  on  a  ground 
not  specified  in  the  exception  be  noticed.* 

And  exceptions  to  charges  and  instructions,*  or  refusal  or 
failure  to  charge  as  requested,*  must  point  out  with  particularity 
the  errors  complained  of,  unless  otherwise  expressly  provided 
by  statute.' 

And  an  exception  assigning  one  ground  of  error  is  not  avail- 
able to  question  the  correctness  or  sufficiency  of  a  charge  or  in- 
struction on  another  ground.' 

1  Guggenheim  v.  Kirchhofer,  14  C.  C.  A.  72,  26  U.  S.  App.  664,  66  Fed. 
755;  Heilbron  v.  Centerville  &  K.  Irrig.  Ditch  Co.  76  Cal.  8,  17  Pac. 
932;  Georgia  R.  Co.  v.  Olds,  77  Ga.  673;  Coble  v.  Eltzroth,  125  Ind. 
429,  25  N.  E.  544;  Brantz  v.  Marcus,  73  Iowa,  64,  35  N.  W.  115; 
Topeka  Primary  Asso.  University  of  Builders  v.  Martin,  39  Kan.  750, 
18  Pac.  941;  Jones  v.  Worden,  12  Ky.  L.  Rep.  105,  13  S.  W.  911; 
Warner  v.  Clark,  45  La.  Ann.  863,  21  L.R.A.  502,  13  So.  203;  Balti- 
more &  0.  R.  Co.  V.  Mali,  66  Md.  53,  5  Atl.  87;  Hooper  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  37  Minn.  52,  33  N.  W.  314;  Carr  v.  Moss,  36 
Mo.  App.  565 ;  Rosina  v.  Trowbridge,  20  Nev.  105,  17  Pac.  751 ;  Kins- 
ley V.  Norris,  61  N.  H.  639;  Hunter  v.  Manhattan  R.  Co.  141  N.  Y. 
281,  36  N.  E.  400;  Warlick  v.  Lowman,  104  N.  C.  403,  10  S.  E.  474; 
Swift  V.  Mulkey,  17  Or.  532,  21  Pac.  871;  McCullough  v.  Kervin,  49 
S.  C.  445,  27  S.  E.  456;  Betts  v.  Letcher,  1  S.  D.  182,  46  N.  W.  193; 
Pearce  v.  Suggs,  85  Tenn.  724,  4  S.  W.  526;  Buchanan  v.  Cook,  70 
Vt.  168,  40  Atl.  102;  Boburg  v.  Prahl,  3  Wyo.  325,  23  Pac.  70. 

But  an  exception  that  "the  court  below  should  have  granted  the  nonsuit 
asked  for  by  the  defendant  at  the  close  of  plaintiff's  testimony,  and 
it  was  error  of  law  in  him  not  to  have  done  so,"  is  not  objectionable 
as  an  allegation  of  error  by  mere  reference  back.  Huggins  v.  Watford, 
38  S.  C.  504,  17  S.  E.  363. 

aOambrill  v.  Schooley,  89  Md.  546,  43  Atl.  918;  Willey  v.  Portsmouth, 
64  N.  H.  214,  9  Atl.  220;  Lewis  v.  New  York,  L.  E.  &  W.  R.  Co.  123 
N.  Y.  496,  26  N.  E.  357. 

»Toplitz  v.  Hedden,  146  U.  S.  252,  36  L.  ed.  961,  13  Sup.  Ct.  Rep.  70; 
Larkin  v.  Baty,  111  Ala.  303,  18  So.  666;  Oakes  v.  Miller,  11  Colo. 
App.  374,  55  Pac  193;  Daniel  v.  Hannah,  106  Ga.  91,  31  S.  E.  734; 
Joliet  v.  Johnson,  177  111.  178,  52  N.  E.  498;  Sievers  v.  Peters  Box 
&  Lumber  Co.  151  Ind.  642,  662,  50  N.  E.  877,  52  N.  E.  399;  Puth 
V.  Zimbleman,  99  Iowa,  641,  68  N.  W.  895;  Holman  v.  Union  Street 
R.  Co.  114  Mich.  208,  72  N.  W.  202 ;  Woodbury  v.  District  of  Columbia, 
5  Mackey,  127;  Safety  Fund  Nat.  Bank  v.  Westlake,  21  Mo.  App. 
565;  Brown  v.  Third  Ave.  R.  Co.  19  Misc.  504,  43  N.  Y.  Supp.  1094; 
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SaugErties  Bank  v.  Mack,  35  App.  Div.  398,  54  N.  Y.  Supp.  950; 
Tilley  v.  Bivens,  110  N.  C.  343,  14  S.  E.  920;  Burton  v.  Severance, 

22  Or.  91,  29  Pac.  200;  Land  Mortg.  Invest.  &  Agency  Co.  v.  Gillam, 
49  S.  C.  345,  26  S.  E.  990,  29  S.  E.  203;  Allen  v.  Cooley,  53  S.  C. 
77,  30  S.  E.  721;  Calhoun  v.  Quinn,  —  Tex.  Civ.  App.  — ,  21  S.  W. 
705;  Foster  v.  Dickerson,  64  Vt.  233,  24  Atl.  255.  Contra,  of  an  ex- 
ception to  the  exclusion  of  evidence.  Hurlbut  v.  Hall,  39  Neb.  889, 
58  N.  W.  538 ;  Crow  v.  Stevens,  44  Mo.  App.  137. 

And  the  omission  is  not  cured  by  a  subsequent  statement  of  the  grounds 
to  the  assignment  of  errors.  North  Chicago  Street  E,  Co.  v.  St. 
John,  29  C.  C.  A.  654,  57  U.  S.  App.  366,  85  Fed.  806. 

But  failure  to  so  state  the  giounds  of  odjection  to  either  the  admission 
or  exclusion  of  evidence  is  of  no  moment  if  the  evidence  in  question 
was  in  fact  illegal.  Pittsburgh  &  W.  R.  Co.  v.  Thompson,  27  C.  C.  A. 
333,  54  U.  S.  App.  222,  82  Fed.  720;  McClellan  v.  State,  117  Ala.  140, 

23  So.  653;  Crow  v.  Stevens,  44  Mo.  App.  137;  Hardcastle  v.  Heine, 
25  Misc.  146,  54  N.  Y.  Supp.  169;  Louisville  &  N.  R.  Co.  v.  Reagan, 
96  Tenn.  128,  33  S.  W.  1050.  So,  even  though  the  objection  stated  be 
not  put  upon  the  proper  ground.  Witherow  v.  Slayback,  158  N.  Y. 
049,  53  N.  E.  681. 

And  failure  to  state  the  grounds  of  the  objection  at  the  time  of  the  ruling 
is  immaterial,  if  the  court  is  in  fact  advised  thereof  when  the  evidence 
is  offered.  Gray  v.  Brooklyn  Union  Pub.  Co.  35  App.  Div.  286,  55 
N.  Y.  Supp.  35. 

But  indefiniteness  of  an  exception  to  the  admission  of  evidence  contained 
in  the  bill  of  exceptions  containing  the  evidence  is  obviated  by  a 
sufficiently  definite  exception  reserved  by  a  special  bill.  Starnea 
v.  Allen,  151  Ind.  108,  119,  45  N.  E.  330,  51  N.  E.  78. 

4Tibbet  v.  Sue,  125  Cal.  544,  58  Pac.  160;  Springiield  v.  McCarthy,  79 
111.  App.  388;  Burdick  v.  Raymond,  107  Iowa,  228,  77  N.  W.  833-, 
Turnbull  v.  Richardson,  69  Mich.  400,  37  N.  W.  499;  Johnson  v. 
Okerstrom,  70  Minn.  303,  73  N.  W.  147;  Sloan  v.  Wherry  Bros.  51 
Neb.  703,  71  N.  W.  744;  Hunter  v.  Batterson,  28  Misc.  479,  59  N.  Y. 
Supp.  502;  Fort  Worth  &  D.  C.  R.  Co.  v.  Hogsett,  67  Tex.  685,  4 
S.  W.  365;  Foster  v.  Dickerson,  64  Vt.  233,  24  Atl.  253;  Coleman  v. 
Montgomery,  19  Wash.  610,  53  Pac.  1102.  So  of  exceptions  to  de- 
positions, except  on  the  ground  of  incompetency  of  the  witness.  Long 
v.  Ferine,  41  W.  Va.  314,  23  S.  E.  611. 

SHartranft  v.  Langfeld,  125  U.  S.  128,  31  L.  ed.  672,  8  Sup.  Ct.  Rep. 
732;  Frost  >'.  Grizzly  Bluff  Creamery  Co.  102  Cal.  525,  36  Pac.  929; 
Bell  V.  Sheridan,  21  D.  C.  370;  Anderson  v.  Southern  R.  Co.  107  Ga. 
500,  33  S.  E.  644;  Young  v.  Youngman,  45  Kan.  65,  25  Pac.  209; 
Rock  v.  Indian  Orchard  Mills,  142  Mass.  522,  8  N.  E.  401;  Mattice 
V.  Wilcox,  147  N.  Y.  624,  42  N.  E.  270;  M"Kinnon  v.  Morrison,  104 
N.  C.  354,  10  S.  E.  513;  Kendrick  v.  Delliiiger,  117  N.  C.  491,  23  S. 
E.  438;  Sen-iss  v.  Stockstill,  30  Ohio  St.  418;  Kearney  v.  Snodgrass, 
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12  Or.  315,  7  Pac.  309;  Davis  v.  Elmore,  40  S.  C.  533,  19  S.  E.  20-1; 
Eddy  V.  Still,  3  Tex.  Civ.  App.  346,  22  S.  W.  525;  Goodwin  v.  Perkins, 
39  Vt.  598;  Hamlin  v.  Haight,  32  Wis.  237;  Newton  v.  Whitney,  77 
Wis.  515,  46  N.  W.  882. 

Thus,  a  general  exception  will  not  raise  the  question  of  definiteness  or 
completeness  of  the  instruction.  Hamilton  v.  Great  Falls  Street  II. 
Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713.  And  an  exception  based 
merely  on  error  in  the  instructions  is  too  vagiie.  Boggan  v.  Hone, 
97  N.  C.  268,  2  S.  E.  224.  So,  also,  an  exception  for  misdirection 
in  the  charge,  without  specifying  any  particulars,  is  too  general. 
Everett  v.  Williamson,  107  N.  C.  204,  12  S.  E.  187.  So  also  is  an 
exception  that  the  court  erred  in  its  general  charge  because  it  charged 
the  law  in  the  abstract  and  failed  to  apply  it  to  the  facts  proved. 
Hohnan  v.  Herscher,  —  Tex.  — ,  16  S.  W.  984.  Or  because  a  charge 
clearly  indicates  to  the  jury  the  judge's  opinion  on  the  facts  of  the 
case.  Dobson  v.  Cothran,  34  S.  C.  518,  13  S.  E.  679;  Greene  v.  Dun- 
can, 37  S.  C.  239,  15  S.  E.  956.  Or  because  it  is  argumentative  and 
does  not  present  the  appellant's  claims  as  fully  as  those  of  his  adver- 
sary. Owen  v.  Brown,  70  Vt.  521,  41  Atl.  1025.  Or  that  it  is  not 
a  correct  statement  of  the  law  of  the  state  as  applied  to  the  tt-ati- 
mony  in  the  case.  Disher  v.  South  Carolina  &  G.  R.  Co.  55  S.  C. 
187,  33  S.  E.  172.  Or  that  it  does  not  cover  the  case  made  by  the  dec- 
laration and  proof.  Whelan  v.  Georgia  Midland  &  G.  R.  Co.  84  Ga. 
506,  10  S.  E.  1091.  Or  that  it  misstates  the  testimony,  without 
showing  in  what  particular.  Keystone  Lumber  &  Salt  Mfg.  Co.  v. 
Dole,  43  Mich.  370,  5  N.  W.  412.  Or  that  it  states  principles  of  law 
correct  in  an  action  between  grantor  and  grantee,  but  incorrect  in 
an  action  in  which  the  issues  of  boundary  and  possession  are  raised 
by  a  stranger.  Connor  v.  Johnson,  53  S.  C.  90,  30  S.  E.  833.  And 
if  the  absence  of  a  qualifying  word  is  the  ground  of  error  alleged, 
the  exception  should  so  specify.  Western  Coal  &  Min.  Co.  v.  Ingram 
ham,  17  C.  C.  A.  71,  36  U.  S.  App.  1,  70  Fed.  Rep.  219. 

•  Bishop  V.  Goshen,  120  N.  Y.  337,  24  N.  E.  720;  Welcome  v.  Mitchell, 
81  Wis.  566,  51  N.  W.  1080.  So,  an  exception  assigning  as  error 
qualifications  of  requested  charges,  which  it  is  claimed  should  have 
been  given  as  requested,  is  too  general.  Garrick  v.  Florida  C.  &  P. 
R.  Co.  53  S.  C.  448,  69  Am.  St.  Rep.  874,  31  S.  E.  334;  Greene  v. 
Duncan,  37  S.  C.  239,  15  S.  E.  956.  Or  that  portions  of  the  charges 
given  were  variant  from  the  requests,  without  pointing  out  the  vari- 
ance. Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Salomon  v.  Cress, 
22  OOr.  177,  29  Pac.  439. 

And  where  the  court  fails  to  write  the  word  "given"  on  the  margin  as 
required  by  statute,  the  exception  must  be  specifically  taken  on  that 
ground.  Omaha  &  F.  Land  &  T.  Co.  v.  Hansen,  32  Neb.  449,  49  N. 
W.  456.. 

">  Sexton  V.  School  Dist.  No.  34,  9  Wash.  5,  36  Pac.  1052. 
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So,  in  Montana,  it  is  not  neeeasary,  in  an  exception  to  an  instruction,  to 
point  out  the  particular  error  complained  of,  whether  it  be  that  the 
instruction  is  against  the  law  or  against  the  evidence.  Woods  v. 
Berry,  7  Mont.  195,  14  Pa*.  758. 

And,  in  Iowa,  exceptions  to  the  giving  or  refusing  of  instructions  may, 
under  the  express  provision  of  the  Code,  be  noted  by  the  shorthand 
reporter,  and  no  reason  for  such  exception  need  be  given.  White 
V.  Elgin  Creamery  Co.  108  Iowa,  522,  79  N.  W.  283.  But  the  exception 
must  be  taken  at  the  time;  otherwise  the  grounds  thereof  must  be 
stated.  Byford  v.  Girton,  90  Iowa,  661,  57  N.  W.  588;  Boyce  v. 
Wabash  R.  Co.  63  Iowa,  70,  50  Am.  Rep.  730,  18  N.  W.  673;  Hall 
V.  Gibbs,  43  Iowa,  380,  384. 

In  North  Carolina  an  exception  to  a  refusal  to  give  specific  instructions 
will  be  reviewed,  although  it  specifies  no  particular  error  therein. 
See  Everett  v.  Williamson,  107  N.  C.  204,  12  S.  E.  187,  dictum. 

B  Walker  v.  Liddell,  103  Ga,  574,  30  S.  E.  294;  Carlson  v.  Dow,  47  Minn. 
335,  50  N.  W.  232;  Ganaway  v.  (Salt  Lake  Dramatic  Asso.  17  Utah, 
37,  53  Pac.  830. 


Xin.— WITHDEAWING  AND  STRIKING  OUT  EVI 

DENCE. 

1.  Withdrawing. 

2.  Moving  to  strike  out. 

a.  After  omitting  to  object. 

b.  After  adversary's  omission. 

c.  After   unsuccessful   objection. 

d.  Where  part  of  evidence  is  admissible; 

e.  Striking  depositions. 

3.  Delay  in  moving. 

4.  Form  of  motion. 

a.  Specifying  evidence. 

b.  Specifying  grounds. 

5.  Power  of  the  court. 

1.  Withdrawing. 

One  who  has  adduced  evidence  against  objection,  as  by  calling 
forth  a  responsive  answer  or  by  reading  a  document,  has  not  a 
right  to  withdraw  it  or  have  it  struck  out  ;*  but  may  be  allowed 
in  the  discretion  of  the  court,  to  withdraw  it,  although  the  other 
party  has  taken  an  exception,*  provided  that  it  be  wholly  harm- 
less to  the  other  party,  and  the  latter  be  allowed  to  have  the 
benefit  of  it,  in  his  own  favor,  if  he  desire. 

If  it  is,  or  may  be,  injurious  to  the  party  who  has  excepted,  it 
cannot  be  withdrawn  without  his  consent,  for  he  has  the  right  to 
meet  it' 

1  Decker  v.  Bryant,  7  Barb.  182,  189;  Furst  v.  Second  Ave.  R.  Co.  72  N. 
Y.  542,  546;  Hubner  v.  Metropolitan  Street  R.  Co.  177  N.  Y.  523, 
69  N.  E.  1124;  Southern  Coal  &  Coke  Co.  v.  Swinney,  149  Ala.  405, 
42  So.  808;  Hunnicutt  v.  Higginbotham,  138  Ala.  472,  100  Am.  St. 
Rep.  45,  35  So.  469;  Sweeney  v.  Sweeney,  121  Ga.  293,  48  S.  E.  984; 
O'Brien  v.  Knotta,  165  Ind.  308,  75  N.  E.  594. 

*  State  V.  Towler,  13  R.  I.  661,  and  cases  cited;  Boone  v.  Purnell,  28 
Md.  607,  92  Am.  Dec.  713;  Providence  L.  Ins.  &  Invest.  Co.  v.  Martin, 
32  Md.  310;  Fuller  v.  Jamestown  Street  R.  Co.  75  Hun,  273,  26  N. 
Y.  Supp.  1078;  Kopetzky  v.  Metropolitan  Elev.  R.  Co.  14  Misc  311, 
35  N.  Y.  Supp.  766;  Bell  v.  Clarion,  120  Iowa,  332,  94  N.  W.  907; 
Berry  v.  W.  M.  Ritter  Lumber  Co.  141  N.  C.  386,  54  S.  E.  278. 
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3  A  party  cannot  withdraw  his  own  evidence  if  it  is  favorable  to  his 
adversary,  without  the  latter's  consent.  Zipperer  v.  Savannah,  128 
Ga.  135,  57  S.  E.  311. 

But  one  who  has  opposed  its  exclusion  and  objected  to  its  withdrawal 
from  the  jury  cannot  complain  of  its  admission,  though  he  duly 
objected  to  it  when  offered  and  admitted.  New  York,  C.  &  St.  L. 
R.  Co.  v.  Blumenthal,  160  111.  40,  43  N.  E.  809. 

If  the  answer  is  not  so  irresponsive  as  to  relieve  the  party  eliciting  it 
from  the  responsibility  of  it,  and  its  legality  is  doubtful,  he  should 
disclaim  it  and  decline  to  receive  it.  O'Hagan  v.  Dillon,  76  N.  Y. 
170. 

Wtether  the  withdrawal  will  cure  the  error  is  often  another  question. 

2.  Moving  to  strike  out. 

a.  After  omitting  to  object. — ^A  party  who  has  allowed  ob- 
viously incompetent  evidence  to  be  received  without  objection  is 
not  entitled  to  have  it  struck  out,^  but  at  most  to  have  the  jury 
instructed  to  disregard  it.^  The  motion  is,  however,  addressed 
to  the  discretion  of  the  trial  judge.^ 

But,  although  a  question  be  proper  and  pertinent,  if  the  an- 
swer be  irresponsive  and  objectionable  the  remedy  of  the  party 
aggrieved  is  to  move  that  the  objectionable  part  of  the  answer 
be  stricken  out,  or  to  request  that  the  jury  be  instructed  to  dis- 
regard it,*  before  the  case  is  submitted.* 

And  a  party  desiring  the  exclusion  of  evidence  apparently 
legal  when  given,  on  the  ground  that  it  has  since  become  illegal, 
should  move  to  have  it  stricken  out.' 

1  Payne  v.  Long,  121  Ala.  385,  25  So.  780 ;  Southern  Cbal  &  Coke  Co.  v. 
Swinney,  149  Ala.  405,  42  So.  808;  Churchill  v.  More,  4  Cal.  App. 
219,  88  Pac.  290;  Lissak  v.  Crocker  Estates  Co.  119  Cal.  442,  51 
Pac.  688;  Lake  Shore  &  M.  S.  E.  Co.  v.  Mcintosh,  140  Ind.  261,  38 
N.  E.  476;  Mabry  v.  State,  71  Miss.  716,  14  So.  267;  Hickman  v. 
Green,  123  Mo.  165,  29  L.K.A.  39,  22  S.  W.  455,  27  S.  W.  440;  Brown 
V.  Cleveland,  44  Neb.  239,  62  N.  W.  463;  Hoyt  v.  Hoyt,  112  N.  Y. 
514,  20  N.  E.  402;  Eodee  v.  Detroit  F.  &  M.  Ins.  Co.  74  Hun,  146, 
26  N.  Y.  Supp.  242;  Be  Morgan,  104  N.  Y.  74,  9  N.  E.  861;  Dall- 
meyer  v.  Dallmeyer,  —  Pa.  — ,  16  Atl.  72;  Ingram  v.  Sumter  Music 
House,  51  S.  C.  281,  28  S.  E.  936;  Way  v.  Johnson,  5  S.  D.  237, 
58  N.  W.  552;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bryan,  —  Tex.  Civ. 
App.  — ,  37  S.  W.  234;  Wead  v.  St.  Johnsbury  &  L.  C.  R.  Co.  66  Vt. 
420,  29  Atl.  631;  Werner  v.  Ashland  Lighting  Co.  84  Wis.  652,  64 
N.  W.  996. 

Contra,  Bloun  v.  Beall,  95  Ga.   182,  22  S.  E.  52.     Especially  where  the 
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evidence  is  clearly  irrelevant  and  hurtful.  Murray  v.  Silver  City, 
D.  &  P.  R.  Co.  3  N.  M.  580,  9  Pae.  369. 

The  rule  is  one  of  practice,  and  is  applied  in  order  to  save  the  time  of 
the  court,  which  otherwise  would  be  uselessly  consumed  in  listening 
to  testimony  and  then  striking  it  out;  and  also  to  prevent  a  party 
from  obtaining  an  advantage  by  deliberately  consenting  that  a  witness 
may  give  evidence  upon  a  certain  point  with  the  expectation  and  belief 
that  it  may  be  favorable  to  him,  and  then  having  it  excluded  when 
the  evidence  is  not  satisfactory.  People  v.  Wallace,  89  Cal.  158,  26 
Pac.  650. 

And  the  right  to  move  to  have  testimony  stricken  out  is  waived  by 
withdrawing  the  objection  to  the  question  put  to  the  witness  testify- 
ing. Re  Wax,  106  'Cal.  343,  39  Pac.  624.  Or  by  proceeding,  without 
objection  or  motion,  to  cross-examine  the  witness.  Brown  v.  Morrill,  4.'> 
Minn.  483,  48  N.  W.  328.  So,  also,  it  is  too  late  to  object  to  the  evi- 
dence as  being  improperly  admitted  where  cross-examination  is  pro- 
ceeded ^^•ith.     Ilannum  v.  Powell,'  187  Pa.  292,  41  Atl.  29. 

A  motion  to  strike  out  the  testimony  of  witnesses  is  not  the  proper  rem- 
edy for  their  refusal  to  prepare  tables  required  hy  covmsel.  Korthern 
P.  R.  Co.  V.  Keyes,  91  Fed.  47. 

A  motion  to  exclude  evidence  received  without  objection  comes  too  late. 
Alabama  Consol.  Coal  &  I.  Co.  v.  Heald,  168  Ala.  626,  53  So.  162. 

2  Ponder  v.  Cheeves,  104  Ala.  307,  16  So.  145;  Lutton  v.  Vernon,  62  Conn. 
1,  23  Atl.  1020,  27  Atl.  389;  Quin  v.  Lloyd,  41  N.  Y.  349,  355  (per 
Woodruff,  J.,  error  to  strike  it  out;  but  the  better  view  is  that  it  is 
discretionary);  Marks  v.  King,  64  N.  Y.  628,  aiTirming  1  Hun,  435; 
Pontius  V.  People,  82  N.  Y.  339,  afHrming  21  Hun,  328;  Woolsey  v. 
EUenville,  155  N.  Y.  573,  50  N.  E.  270;  Holmes  v.  Moffat,  120  N.  Y. 
159,  24  N".  E.  275;  Brockett  v.  New  Jersey  S.  B.  Co.  18  Fed.  157. 

3De  Forest  v.  United  States,  11  App.  D.  C.  458;  McClellan  v.  Hein,  56 
Neb.  600,  77  N.  W.  120;  Flynn  v.  Manhattan  R.  Co.  1  Misc.  188,  20 
N.  Y.  Supp.  652,  and  cases  cited;  Merslahn  v.  Irving  Nat.  Bank,  62 
App.  Div.  231,  70  N.  Y.  Supp.  988.  Even  though  the  objection  to  the 
testimony  be  well  founded.  Darling  v.  Klock,  33  App.  Div.  270,  53 
N.  Y.  Supp.  593. 

And  its  refusal,  if  error,  is  harmless  where  the  evidence  was  subsequently 
stricken  out  by  consent.  Weber  Wagon  Co.  v.  Kehl,  139  111.  644,  29 
N.  E.  714. 

Or  it  has  been  received  absolutely  and  unconditionally,  and  not  upon  an 
unperformed  promise  to  show  its  relevancy.  Hickman  v.  Green,  123 
Mo.  165,  29  L.R.A.  39,  22  S.  W.  455,  27  S.  W.  440. 

Or  the  interrogatory  sought  to  be  stricken  out  is  not  answered.  Boruff  v. 
Hudson,  138  Ind.  280,  37  N.  E.  786. 

Ro,  granting  or  refusing  the  motion,  if  error,  is  not  fatal  where  other  tes- 
timony to  the  same  effect  was  admitted  without  objection.  Spear 
Abbott,  Civ.  Jur.  T.— 24. 
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V.  Lyon,  89  Cal.  36,  26  Pac.  619;  Saatoff  v.  Scott,  103  Iowa,  201,  72 
N.  W.  492;  Baltimore  &  0.  R.  Co.  v.  State,  81  Md.  371,  32  Atl.  401; 
Hart  T.  McSwegan,  14  Misc.  540,  36  N.  Y.  Supp.  11 ;  Landa  v.  Obert, 

5  Tex.  Civ.  App.  620,  25  S.  W.  342. 

Or  tlie  same  facts  had  been  previously  established  by  competent  testimony. 
Manning  v.  Den,  —  Cal.  — ,  24  Pac.  1092 ;  State  v.  Severson,  78  Iowa, 
653,  43  N.  W.  533;  Roe  v.  Kansas  City,  100  Mo.  190,  13  S.  W.  404; 
Perrin  v.  State,  81  Wis.  135,  50  N.  W.  516. 

And  that  evidence  so  admitted  was  subsequently  stricken  out,  if  error,  is 
not  fatal  where  the  record  discloses  that  it  was  in  fact  irrelevant. 
Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112. 

According  to  lowrey  v.  Robinson,  141  Pa.  189,  21  Atl.  513,  refusal  of  such 
a  motion  is  not  revisable  on  appeal. 

But  according  to  some  authorities  it  is  the  duty  of  the  court  when  proper- 
ly moved,  at  any  stage  of  the  trial,  to  exclude  or  direct  the  jury  to  dis- 
regard incompetent  testimony.  Smith  v.  State,  25  Fla.  517,  6  So. 
482;  Sailors  v.  Nixon-Jones  Printing  Co.  20  111.  App.  509.  See  also 
.South  Covington  &  C.  Street  R.  Co.  v.  McCleave,  18  Ky.  L.  Rep.  1036, 
38  S.  W.  1055,  where  it  is  held  that  the  court  should,  when  properly 
moved,  exclude  the  testimony  of  an  incompetent  witness  upon  being 
informed  by  counsel  making  the  motion  that  he  had  allowed  the  wit- 
ness to  be  sworn  inadvertently  and  while  suffering  from  a  severe  head- 
ache. 

And  in  Wendt  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  4  S.  D.  476,  57  N.  W. 
226,  refusal  to  strike  out  material  incompetent  evidence  was  held  pre- 
sumptively prejudicial,  requiring  reversal  unless  no  prejudice  is  shown 
to  have  resulted. 

4  McDonald  v.  Wood,  118  Ala.  589,  24  So.  86;  People  v.  Dixon,  94  Cal.  255, 
29  Pac.  504;  Woodiey  v.  Baltimore  &  P.  R.  Co.  8  Mackey,  542;  Lake 
Side  Press  &  Photo-Engraving  Co.  v.  Campbell,  39  Fla.  523,  22  So. 
878;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Blume,  137  111.  448,  27  N.  E.  601: 
Jones  V.  State,  118  Xnd.  39,  20  N.  E.  634;  Duer  v.  Allen,  96  Iowa,  36, 
64  N.  W.  682;  Atchison  v.  Rose,  43  Kan.  605,  23  Pac.  561;  MuUiken 
V.  Corunna,  110  Mich.  212,  68  N.  W.  141 ;  Hall  v.  Austin,  73  Minn.  134, 
75  N.  W.  1121;  Burns  v.  Lindell  R.  Co.  24  Mo.  App.  10;  German  Nat. 
Bank  v.  Leonard,  40  Neb.  67G,  59  N.  W.  107;  Standard  Life  &  Acci. 
Ins.  Co.  V.  Davis,  59  Kan.  521,  53  Pac.  856;  Holmes  v.  Roper,  141  N. 
Y.  64,  30  N.  E.  180;  Parsons  v.  New  York  C.  &  H.  R.  R.  Co.  113  N.  Y. 
355,  3  L.R.A.  083,  21  N.  E.  145;  Deming  v.  Gainey,  95  N.  C.  528; 
Smith  V.  Nortliern  P.  R.  Co.  3  N.  D.  555,  58  N.  W.  345;  Price  v.  Rich- 
mond &  D.  R.  Co.  38  S.  C.  199,  17  S.  E.  732;  Wendt  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.  4  S.  D.  476,  57  N.  W.  226;  Lindner  v.  St.  Paul  F. 

6  M.  Ins.  Co.  93  Wis.  526,  67  N.  W.  1125;  Supple  v.  Suffolk  Sav. 
Bank,  198  Mass.  393,  126  Am.  St.  Rep.  451,  84  N.  E.  432;  Com.  v.  Howe, 
35  Pa.  Super.  Ct.  554 ;  Herbert  v.  Herbert,  20  S.  D.  85,  104  N.  W.  911. 
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Ke  McKcnna,  143  Cal.  580,  77  Pae.  401  ;  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  166  Ind.  290,  76  N.  E.  1060;  Davis  v.  Holy  Terror  Min.  Co.  20 
S.  D.  399,  107  N.  W.  1374;  Southern  E.  Co.  v.  Crowder,  135  Ala.  417, 
33  So.  33;');  Levidow  v.  Starin,  77  Conn.  600,  60Atl.  123;  Arabian  Horse 
Co.  V.  Bivcns,  4  Neb.  (Unof.)  823,  90  N.  W.  021;  McDermott  v. 
Brooklyn  Heights  R.  Co.  94  N.  Y.  Supp.  516;  Bibby  v.  Thomas,  131 
Ala.  350,  31  So.  432;  Germinder  v.  Machinery  Mut.  Ins.  Asso.  12!) 
Iowa,  614,  94  N.  W.  .1108;  Borin  v.  Johnson,  63  Kan.  885,  65  Pac. 
640;  Helmken  v.  New  York,  90  App.  Div.  135,  85  N.  Y.  Supp.  1048; 
Brown  v.  Brown,  110  App.  Div.  913,  90  N.  Y.  Supp.  1002;  Kramer  \. 
Wolf  Cigar  Stores  Co.  99  Tex.  597,  97  S.  W.  775;  Buckley  v.  West- 
chester Lighting  Co.  183  N.  Y.  500,  76  N.  E.  1090.  See  also  Blake  v. 
Meyer,  110  App.  Div.  734,  97  N.  Y.  Supp.  424;  Missouri  P.  R.  Co.  v. 
Fox,  60  Neb.  531,  83  N.  W.  744. 

Especially  if  there  was  no  opportunity  to  previously  object  because  the 
question  did  not  indicate  the  nature  of  the  answer.  Nichols  v.  Howe, 
43  Minn.  181,  45  N.  W.  14.  And  the  answer  was  given  too  quickly  to 
permit  the  interposition  of  an  objection.  Barkly  v.  Copeland,  80 
Cal.  483,  25  Pac.  1,  405;  Tate  \.  Fratt,  112  Cal.  613,  44  Pae.  1061; 
Board  of  Ti-ade  Tcleg.  Co.  v.  Blunie,  176  111.  247,  52  N.  E.  258;  Vernon 
Ins.  Co.  V.  Glenn,  13  Ind.  App.  340,  40  N.  E.  759,  41  N.  E.  829. 

Otherwise,  however,  if  the  question  clearly  discloses  the  nature  of  the  an- 
swer. Campbell  v.  Connor,  15  Ind.  App.  23,  43  N.  E.  453,  42  N.  E. 
688;  Larson  \.  Kelly,  72  Minn.  116,  75  N.  W.  13. 

5  Farmers'  Bank  v.  Cowan,  2  Abb.  App.  Dec.  88. 

6  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.  Co. 

27  Fla.  1,  157,  17  L.R.A.  33,  65,  9  So.  661,  089;  State  v.  B'arrell,  82 
Iowa,  553,  48  N.  W.  940;  Beaudette  v.  Gagne,  87  Me.  534,  33  Atl.  23: 
St.  Louis  Dredging  Co.  v.  Crown  Coal  &  Tow  Co.  77  Mo.  App.  362. 
So,  counsel  may,  aftter  eliciting  on  cross-examination  facts  showing 
that  statements  made  voluntarily  by  the  witness  on  his  direct  exam- 
ination were  irrelevant  and  incompetent,  have  the  statements  stricken 
out.  Brandon  v.  Lake  Shore  &  M.   S.   E.  Co.   8  Ohio  C.  D.  642. 


i.  After  adversary' s  omission. — One  who  lias  drawn  out  in- 
competent evidence,  even  from  his  own  witness,  which  has  been 
received  without  exception  being  talcen  by  his  adversary,  may  be 
allowed,  in  the  discretion  of  the  court,  to  have  it  struck  out ' 
before  the  case  is  submitted.^ 

1  Birmingham  Lumber  Co.  v.  Brinson,  94  Ga.  517,  20  S.  E.  437;  Clark  v. 
Boston  &  M.  R.  Co.  164  Mass.  434,  41  N.  E.  666;  Durant  v.  Lexington 
Coal  Min.  Co.  97  Mo.  62,  10  S.  W.  484;  Carpenter  v.  Ward,  30  N.  Y. 
243,  240  (whore  the  adversary's  right  to  impeach  was  reserved)  ; 
Roberts  ^.  Johnson,  5  Jones  &  S.  157,  affirmed  in  58  N.  Y.  613,  with- 
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out  distinctly  passing  on  this  question  (motion  granted,  though  made 
after  long  delay)  ;  Rutledge  v.  Mayfield,  —  Tex.  Civ.  App.  — ,  26  S.  W. 
910.  According  to  Lynch  \.  McNally,  7  Daly,  126,  the  motion  must 
be  immediately  made  (affirmed  in  73  N.  Y.  347,  without  passing  on 
the  question ) . 

And  it  is  en-or  to  allow  withdrawal  from  the  jury  of  an  improper  state- 
ment volunteered  by  a  witness,  or  made  by  mistake  or  inadvertence, 
on  his  cross-examination  in  answer  to  a  proper  question.  Chicago,  K. 
&  W.  R.  Co.  V.  MuUer,  45  Kan.  85,  25  Pac.  210;  American  Oalc  Extract 
Co.  V.  Ryan,  112  Ala.  337,  20  So.  644.  Unless  the  party  himself  was  at 
fault  in  calling  it  out.  American  Oak  Extract  Co.  v.  Ryan,  112  Ala. 
337,  20  So.  644. 

Other  courts,  however,  hold  that  a  party  calling  out  illegal  evidence  has 
no  right  to  have  it  excluded  on  his  own  motion.  Toliver  v.  State,  94 
Ala.  Ill,  10  So.  428;  Wheelock  v.  Godfrey,  100  Cal.  578,  35  Pac.  317; 
Byrne  v.  Reed,  75  Cal.  277,  17  Pac.  201;  Reeves  Bros.  v.  Harrington, 
85  Iowa,  741,  52  N.  W.  517;  Bryan  v.  Olsen,  20  Misc.  604,  46  N.  Y. 
Supp.  349 ;  Faulcon  v.  Johnston,  102  N.  C.  264,  9  S.  E.  394.  And  that 
it  is  error  to  grant  his  motion  over  his  adversary's  objection.  Toli- 
ver V.  State,  94  Ala.  Ill,  10  So.  428. 

2  Fanners'  Bank  v.  Cowan,  2  Abb.  App.  Dec.  SS. 

c.  After  unsuccessful  objection. — A  party  against  whose  ob- 
jection and  exception  evidence  has  been  received,  because  ap- 
parently competent/  or  upon  the  faith  of  a  promise  to  connect/ 
is  not,  on  subsequently  establishing  its  incompetency,  or  on  fail- 
ure to  connect,  entitled  as  matter  of  right  to  have  it  stricken 
out,  but  only  to  have  the  jury  instructed  to  disregard  it.  But 
the  court  may,  in  its  discretion,  grant  a  motion  to  strike  it  out.* 

1  This  is  the  rule  in  New  York.     Gawtry  v.  Doane,  51  N.  Y.  84,  affirming 

48  Barb.  148  (notary's  certificate  afterward  shown  void  by  extrinsic 
evidence) . 

Other  courts,  however,  have  not  allowed  this  rule,  but  hold  that  a.  mo- 
tion to  strike  is  proper  and  should  be  gi-anted.  People  v.  Wallace,  89 
Cal.  158,  26  Pac.  650;  Collar  v.  Collar,  86  Mich.  507,  13  L.R.A.  C21, 

49  N.  W.  551.  Even  though,  after  repeated  objections,  the  party  ob- 
jecting finally  consented  on  request  of  juror  that  the  evidence  be  al- 
lowed.    People  V.  Wallace,  89  Cal.  158,  26  Pac.  650. 

And  cross-examining  a  witness  as  to  illegal  evidence  which  he  has  been 
allowed  to  give  over  objection  does  not  waive  the  right  to  have  the 
evidence  stricken  out  on  motion.  Babcock  v.  Murray,  69  Minn.  199, 
71  N.  W.  913;  Achilles  v.  Achilles,  137  111.  589,  28  N.  E.  45. 

2  ;Marks  v.  King,  64  N.  Y.  628,  affirming  1  Hun,  435;  Platner  v.  Platner, 

7S  N.  V.  90;  Kolka  v.  Jones,  6  N.  D.  461,  71  N.  W.  558. 
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On  the  other  hand,  other  courts  hold  that  in  such  case  the  motion  to  strike 
out  is  proper  and  should  be  granted.  People  v.  Powell,  87  Cal.  348, 
11  L.R.A.  75,  25  Pac.  481;  Wood  v.  Chapman,  24  Colo.  134,  49  Pac. 
136;  Seligman  v.  Ten  Eyek,  60  Mich.  267,  27  N.  W.  514;  Little 
Klamath  Water  Ditch  Co.  v.  Eeam,  27  Or.  129,  39  Pac.  998;  Huckins 
V.  Kapf,  4  Tex.  App.  Civ.  Cas.   (Willson),  37,  14  S.  W.  1016. 

And  in  Florida  the  court  should  of  its  own  motion  exclude  the  evidence. 
Jenkins  v.  State,  35  Fla.  737,  18  So.  182. 

3  Stokes  V.  Johnson,  57  N.  Y.  673. 

The  motion  ought  to  be  granted  where  the  evidence  is  so  prejudicial  that 
instructions  would  not  remove  its  effect.  Anderson  v.  Rome,  W.  &  0. 
E.  Co.  54  N.  Y.  334;  O'SulUvan  v.  Roberts,  7  Jones  &  S.  360. 

Or  where  evidence  to  meet  it  has  been  excluded  on  the  ground  that  the 
point  is   immaterial.     Gilbert  v.   Cherry,   57   Ga.   128. 

Or  where  its  remaining  in  is  sought  to  be  used  as  a  foundation  for  further 
evidence  not  otherwise  admissible. 


d.  Where  part  of  evidence  is  admissible. — Where  part  of 
the  evidence  is  admissible,  a  general  motion  to  strike  out  is  im- 
proper, since  all  the  evidence  cannot  be  stricken  because  some  of 
it  is  improper.^ 

1  Bamewell  v.  Stephens,  142  Ala.  609,  39  So.  662;  Southern  P.  R,  Co.  v. 
San  Francisco  Sav.  Union,  146  Cal.  290,  70  L.R.A.  221,  106  Am.  St. 
Rep.  36,  79  Pac.  961,  2  A.  &  E.  Ann.  Cas.  962;  Spencer's  Appeal,  77 
Conn.  638,  60  Atl.  289;  Leath  v.  Hinsor.,  117  Ga.  589,  43  S.  B.  985; 
Fitzsimons  &  C.  Co.  v.  Braun,  199  111.  390,  59  L.R.A.  421,  65  N.  E. 
249;  Hollingworth  v.  Ft.  Dodge,  125  Iowa,  627, 101  N.  W.  455;  Wilson 
V.  Pritchett,  99  Md.  583,  58  Atl.  360;  Einolf  v.  Thompson,  95  Minn.  230, 
103  N.  W.  1026,  104  N.  W.  547;  Hopkins  v.  Modern  Woodmen,  94 
Mo.  App.  402,  68  S.  W.  226 ;  Powell  v.  Hudson  Valley  R.  Co.  88  App. 
Div.  133,  84  N.  Y.  Supp.  337;  Circleville  v.  Sohn,  20  Ohio  C.  C.  368, 
11  Ohio  C.  D.  193;  Texas  &  P.  R.  Co.  v.  Hall,  31  Tex.  Civ.  App.  464, 
72  S.  W.  1052;  Spokane  v.  Costello,  42  Wash.  182,  84  Pac.  652;  Metz 
V.  Willitts,  14  Wyo.  511,  85  Pac.  380;  Swafford  v.  Board  of  Education, 
127  Cal.  484,  59  Pac.  900 ;  Jarman  v.  Rea,  137  Cal.  339,  70  Pac.  216 ; 
Powley  V.  Swenson,  146  Cal.  471,  80  Pac.  722;  Hoodless  v.  Jernigan, 
51  Fla,  211,  41  So.  194;  Dorais  v.  Doll,  33  Mont.  314,  83  Pac.  884; 
Murray  v.  Montaona  Lumber  Mfg.  Co.  25  Mont.  14,63  Pac.  719;  Ven- 
tresca  v.  Beckwith,  112  App.  Div.  72,  98  N.  Y.  Supp.  134;  Schultz  v. 
Ford  Bros.  133  Iowa,  402,  109  N.  W.  614,  12  A.  &  E.  Ann.  Cas.  428; 
Ray  County  Sav.  Bank  v.  llutton,  224  Mo.  42,  123  S.  W.  47. 
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6.  Striking  depositions. — Depositions  should  be  stricken  out 
after  the  witnesses  appear.^ 

iFlannery  v.  Central  Brewing  Co.  70  N.  J.  715,  59  Atl.  357;  O'Biieu  v. 
Knotts,  165  Ind.  308,  75  N.  E.  594;  Wysor  Land  Co.  v.  Jones,  24  Ind. 
App.  451,  56  N.  E.  46;  Waddell  v.  Metropolitan  Street  R.  Co.  113  Mo, 
App.  680,  88  S.  W.  765;  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ. 
App.  489,  70  S.  W.  798;  Vale  v.  Suiter,  58  W.  Va.  353,  52  S.  E.  313; 
Ke  Evans,  114  Iowa,  240,  86  N.  W.  283;  Birmingham  R.  Light  &  P. 
Co.  v.  Livingston,  144  Ala.  313,  39  So.  374;  Metz  v.  Willitts,  14  Wyo. 
511,  85  Pac.  380. 

3.  Delay  in  moving. 

Omission  to  object  to  the  evidence  at  the  time  is  not  fatal  to 
a  motion  to  strike  it  out  at  any  time  before  the  close  of  the  evi- 
dence, if  the  delay  is  shown  to  have  been  from  mistake  or  in- 
advertence; but  the  discretion  should  he  carefully  exercised,  so 
that  no  harm  may  come  to  the  other  party.^  If  the  motion  be 
not  made  with  reasonable  promptitude  it  is  not  error  to  deny  it.^ 

1  Miller  v.  Montgomery,  78  N.  Y.  282,  affirming  in  effect  3  Rcdf.  154 ;  Soutli 

Covington  &  C.  Street  R.  Co.  v.  McCleave,  18  Ky.  L.  Rep.  1036,  38  S. 
W.  1055. 
Contra,  if  there  is  nothing  to  excuse  the  delay.     Falvey  v,  Jackson,   132 
Ind.  176,  31  N.  E.  531. 

2  Goldman  v.  State,  75  Md.  621.   23  Atl.  1097;   Gilmore  v.  Pittshurgh,  \'. 

&  C.  R.  Co.  104  Pa.  275. 
Thus,  where  the  motion  is  not  made  luitil  the  close  of  the  eross-examin:\- 
tion.  Bower  v.  Bower,  142  Ind.  394,  41  N.  E.  525;  Briesenmeister  >, 
Supreme  Lodge  K.  of  P.  of  the  World,  81  Mich.  525,  45  N.  W.  977 
(error  to  grant)  ;  Caldwell  v.  Central  Park,  N.  &  E.  River  R.  Co.  7 
Misc.  67,  27  N.  Y.  Supp.  397;  Bruce  v.  State,  31  Tex.  Crim.  Rep.  590, 
21  S.  W.  CSl.  Or  until  after  plaintiff's  testimony  in  chief  is  all  in. 
Warden  v.  Philadelphia,  167  Pa.  523,  31  Atl.  928.  Or  until  after  the 
evidence  is  closed.  East  Tennessee,  V.  &,  G.  R.  Co.  v.  Turvaville,  97 
Ala.  122,  12  So.  63;  Yetzer  v.  Young,  3  S.  D.  203,  52  N.  W.  1054  (er- 
ror to  grant)  ;  Roberston  v.  Coates,  T  Tex.  Civ.  App.  664,  20  S.  W. 
875;  Lashus  v.  Chamberlain,  6  Utah,  385,  24  Pac.  188.  And  the 
case  partially  argued.  Kansas  City,  M.  &  B.  R.  Co.  v.  Phillips,  9R 
Ala.  159,  13  So,  65.  Or  the  trial  closed.  Yetzer  v.  Young,  3  S,  D, 
263,  52  N.  W.  1054. 

But  according  to  Galveston,  H.  &  S.  A,  E.  Co.  v.  Scott,  18  Tex.  Civ.  App. 
321,  44  S.  W.  589,  and  Edisto  Phosphate  Co.  v.  Standford,  112  Ala, 
493,  20  So.  613,  the  motion  is  not  too  late  even  after  the  evidence  has 
closed,   if  the   evidence   is,   in   fact,   illegal;    the   party   injured  hy   the 
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ruling,  if  surprised,  liaving  his  remedy  by  asking  for  an  adjournment. 
Edisto  Phosphate  Co.  v.  Standford,  112  Ala.  493,  20  So.  613. 
And  liamilton  v.  New  York  C.  &  H.  R.  K.  Co.  51  N.  Y.  100,  holds  that 
omission  to  object  when  evidence  is  offered  does  not  so  concede  its 
legality  as  to  absolutely  preclude  its  subsequently  being  withdrawn 
from  the  consideration  of  the  jury,  at  the  instance  of  the  party  ob- 
jecting. 

4.  Porm  of  motion. 

a.  Specifying  evidence. —  A  motion  to  strike  out  evidence 
should  be  directed  specifically  to  the  particular  evidence  con- 
sidered objectionable,  and  it  is  not  error  to  deny  a  motion  if 
any  of  the  evidence  to  which  it  is  directed  was  properly  ad- 
mitted.^ 

1  Preferred  Aeci.  Ins.  Co.  v.  Gray,  123  Ala.  482,  26  So.  517;  Helluian  v. 
Me  Williams,  70  Cal.  494,  11  Pac.  659;  Colorado  Mortg.  &  Invest.  Co.  »•. 
Eees,  21  Colo.  435,  42  Pac.  42;  Woods  v.  Trinity  Parish,  21  D.  C. 
540;  Birmingham  Lumber  Co.  v.  Brinson,  94  Ga.  517,  20  S.  E.  437: 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Falvey,  104  Ind.  409,  3  N.  E.  389. 
4  N.  E.  908:  Southern  Kansas  R.  Co.  v.  Michaels,  57  Kan.  474,  46 
Pac.  938;  Wicks  v.  Dean,  19  Ky.  L.  Rep.  1708,  44  S.  W.  397;  Roeller 
V.  Hall,  62  Minn.  241,  64  N.  W.  559;  Magee  v.  State,  —  Miss.  — , 
21  So.  130;  Lee  v.  Brugmann,  37  Neb.  232,  55  N.  W.  1053;  Delaney 
V.  State,  51  N.  J.  U  37,  16  Atl.  267;  McCabe  v.  Brayton,  38  N.  Y.  196: 
Thomas  Roberts  Stevenson  Co.  v.  Tucker,  14  Misc.  297,  35  N.  Y.  Supp. 
682;  Fleck  v.  Rau,  9  App.  Div.  43,  41  N.  Y.  Supp.  64;  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  V.  Nester,  3  N.  D.  480,  57  N.  W.  510;  Finnegan 
V.  Sullivan,  1  Ohio  Dec.  231;  Jennings  v.  Garner,  30  Or.  344,  48  Pac. 
177;  Eifert  v.  Lytle,  172  Pa,  356,  33  Atl.  573;  Knoxville,  C.  G.  &  L. 
E.  Co.  V.  Beeler,  90  Tenn.  548,  18  S.  W.  391;  Brown  v.  Mitchell,  88 
Tex.  350,  36  L.R.A.  64,  31  S.  W.  621;  Norfolk  &  W.  R.  Co.  v.  Ampey, 
93  Va.   108,  25  S.  E.  226;  Yake  v.  Pugh,  13  Wash.   78,  42  Pac.   528. 

i.  Specifying  grounds. — And  the  motion  should  specify  the 
grounds  upon  which  it  is  based.  ^ 

l^tna  Ins.  Co.  v.  Lc  Roy,  15  Ind.  App.  49,  43  N.  E.  570.  The  motion  is 
in  the  nature  of  an  objection  to  testimony,  and  even  though  there  are 
grounds  for  objection,  if  they  are  not  stated  the  court  is  not  requireil 
to  sustain  the  motion.     Smith  v.  Dawley,  92  Iowa,  312,  60  N.  W.  625. 

See  also  Gaffney  v.  Mentele,  23  S.  D.  38,  119  N.  W.  1030;  Coburn  v.  Moline. 
E.  M.  &  \\.  R.  Co.  243  111.  448,  134  Am.  St.  Rep.  377,  90  N.  E.  741. 

So,  11  motion  directed  to  evidence  both  irresponsive  and  incompetent  should 
specify  both  grounds,  and  be  carefully  limited  to  such  part  of  the  evi- 
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dence  as  is  considered  objectionable.  Gundlin  v.  Hamburg-American 
Packet  Co.  8  Misc.  291,  28  N.  Y.  Supp.  572;  People  v.  Spiegel,  75 
Hun,  161,  26  N.  Y.  Supp.  1041. 

5.  Power  of  the  court. 

Irrelevant  evidence  may  be  stricken  out  by  the  court  ^  at  any 
stage  of  the  cause ;  *  but  a  party  who  objected  and  excepted  to 
its  reception,  and  has  been  prejudiced  by  it,  still  has  a  right  to 
meet  it.' 

1  Monfort  v.  Rowland,  38  N.  J.  Eq.  181 ;  Durant  v.  Lexington  Coal  Min. 
Co.  97  Mo.  62,  10  S.  W.  484;  People  v.  Wilson,  141  N.  Y.  185,  36 
N.  E.  230.  Especially  where  the  court  gave  notice  at  the  time  of  its 
introduction  of  his  intention  to  do  so.  First  Kat.  Bank  v.  Home  Ins. 
Co.  33  Or.  234,  52  Pac.  1055.  And  in  Mandeville  v.  Guernsey,  51  Barb. 
99;  Newman  v.  Goddard,  3  Hun,  70,  and  Koehue  v.  New  York  &  (0- 
County  R.  Co.  32  App.  Div.  419,  52  N.  Y.  Supp.  1088,  the  practice  was 
followed  by  the  trial  court,  but  not  passed  on  by  the  appellate  court, 
its  consideration  of  the  case  being  confined  to  the  effect  of  the  ruling, 
rather  than  the  action  itself.  And  in  Florida  it  is  the  duty  of  the 
court  to  strike  out  evidence  of  its  own  motion  received  conditionally, 
when  the  condition  is  not  complied  with.  Jenkins  v.  State,  35  Fla. 
737,  18  So.  182. 

Contra,  Lewars  v.  Weaver,  121  Pa.  268,  15  Atl.  514,  where  it  was  lieUl 
error  for  the  court  of  its  own  motion  to  exclude  as  privileged  com- 
munications certain  statements,  where  no  such  claim  was  raised  in 
opposition  to  their  introduction  when  elicited.  And  according  to 
Thomas  v.  State,  103  Ala,  18,  16  So.  4,  the  court  should  not,  of  its 
own  motion,  strike  out  testimony  of  a,  witness,  elicited  on  cross-ex- 
amination, as  to  statements  made  by  him  apparently  contradicting  his 
testimony  in  chief,  together  with  his  explanation  of  those  statements. 

The  question  seems  to  be,  however,  not  so  much  the  power  of  the  court, 
but  rather  the  proper  exercise  of  its  judicial  discretion,  so  that  the 
party  who  gave  the  evidence  shall  not  be  misled  or  placed  at  a  dis- 
advantage.   Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112. 

Where  the  court  has  already,  of  its  own  motion,  excluded  evidence  from 
the  jury,  it  is  not  error  to  refuse  to  again  exclude  it  on  a  motion  to 
strike  out.     Rollins  v.  O'Farrel,  77  Tex.  90,  13  S.  W.  1021. 

See  the  following  cases  as  to  striking  out  on  judge's  motion:  Boyer  v. 
Pacific  Mut.  L.  Ins.  Co.  1  Cal.  App.  54,  81  Pac.  671  (refusal  to  re- 
ceive inadmissible  papers  attached  to  judgment  roll)  ;  McCartney  v. 
Washington,  124  Iowa,  382,  100  N.  W.  80  (witness  repeating  state- 
ment) ;  Brown  v.  Moosic  Mountain  Coal  Co.  211  Pa.  579,  61  At'.  70 
(incompetent,  privileged  communication,  counsel  should  move)  : 
Rhodes  v.  Rhodes,  18  Pa.  Super.  Ct.  231  (incompetent,  relevant  testi- 
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mony  by  executor,  court  has  no  power  to  strike  out)  ;  Baker  v. 
Mathew,  137  Iowa,  410,  115  N.  W.  15  (illegal  testimony);  Bean  v. 
Missoula  Lumber  Co.  40  Mont.  31,  104  Pac.  869  (incompetent  evi- 
dence) ;  Spotswood  T.  Spotswood,  4  Cal.  App.  711,  89  Pa.  362  (im- 
proper evidence). 

» Maurice  v.  Worden,  54  Md.  233,  251,  39  Am.  Rep.  384;  Schields  v.  Hoi- 
bach,  49  Neb.  262,  68  N.  W.  524;  Wright  v.  Gillespie,  43  Mo.  App.  244. 

As,  during  argument  of  counsel.  Dunn  v.  Jaffray,  36  Kan.  408,  13  Pac. 
781.  And  even  after  it  has  been  commented  on  in  the  argument  of 
counsel  who  adduced  it.  Crenshaw  v.  Johnson,  120  N.  C.  270,  26  S. 
E.  810. 

3  See,  for  instance,  Anderson  v.  Rome,  W.  &  0.  R.  Co.  54  N.  Y.  334,  and 
O'Sullivan  v.  Roberts,  7  Jones  &  S.  360. 
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1.  Reading  adversary's  pleading, 
a..  In  general. 

b.  Amending. 

c.  Original,  after  amendment. 

d.  Showing  personal  sanction. 

e.  Contradicting  part. 

f.  Allegations  in  verification  of  adversary's  pleading. 

g.  Mere  extract  may  be  read. 

h.  But  adversary  may  read  residue. 
■2,  Pleading  of  one  party  not  admissible  against  another. 

3.  Reading  one's  own  pleading. 

a.  Matter  in  issue. 

b.  Matter  admitted. 

4.  Necessity  of  putting  a  pleading  in  evidence. 

5.  Reading  pleadings  in  nnother  action, 
fi.  Copy  not  best  evidence. 

1.  Reading  adversary's  pleading. 

a.  In  general. — The  pleading  of  a  party  in  the  action  on 
trial  is  competent  evidence  against  him  of  any  relevant  matter 
of  fact  contained  therein,  and  is  conclusive,^  unless  the  coiirl: 
allow  an  amendment.  A  party  virhose  pleading  admits  a  con- 
clusion of  law  is  not  thereby  estopped  from  contesting  it.^ 

1  McNail  v.  Welch,  26  111.  App.  482,  affirmed  in  125  111.  623,  18  N.  E.  737 : 
Cook  V.  Barr,  44  IST.  Y.  156,  158  (Earl,  C.)  ;  Neely  v.  Bair,  144  Pa.  250, 
22  Atl.  673;  Stoekwell  v.  Loecher,  9  Pa.  Super.  Ct.  241,  following 
Bowen  v.  De  Lattre,  6  Whart.  430 ;  Cook  v.  Hughes,  37  Tex.  343 ;  Gar 
rett  v.  McMahan,  34  Tex.  307;  Lindner  v.  St.  Paul  F.  &  M.  Ins.  Co. 
93  Wis.  526,  67  N.  W.  1125;  Lederer  v.  Rosenthal,  99  Wis.  235,  74  N, 
W.  971,  citing  Cook  v.  Barr  with  approval. 

Even  though  the  pleading  ofl'ered  has  been  prepared  by  the  party  without 
the  knowledge  or  consent  of  his  counsel.  Pence  v.  Sweeney,  3  Idahri. 
ISl,  28  Pac.  413. 

Tl)e  disclosure  of  a  garnishee  is  competent  evidence  in  fa^or  of  an  inter- 
vening claimant,  as  against  plaintiff,  to  show  that  the  property  im- 
pounded by  the  garnishment  is  the  same  property  to  which  the  claim- 
ant is  asserting  a  right,  but  not  to  support  his  claim,  Bradley  v. 
Thornc,  07  ^Nfinn.  281,  60  N.  W.  909. 
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But  where  an  answer  in  a  libel  suit  pleads  the  truth  of  the  matter  char^eii 
to  be  libelous,  and  also  a  general  denial,  it  is  error  to  admit  in  evi- 
dence against  defendant  the  former  plea  as  a  republication  to  show 
malice.  Young  v.  Kuhn,  71  Tex.  645,  9  S.  W.  800.  The  reason  is  that 
the  effect  of  its  admission  would  be  to  destroy  defendant's  right  to 
plead  inconsistent  defenses. 

Tn  Massachusetts,  by  statute,  pleadings  in  a  cause  are  not  evidence  in  n 
trial,  but  are  allegations  only.  This  rule,  however,  is  limited  to  the 
suit  in  which  they  are  pleaded;  outside  of  that,  admissions  and  decla- 
rations of  a  party  in  his  pleadings  are  competent  against  him  if  they 
appear  to  be  his  act,  and  not  merely  that  of  his  attorney.  Johnson 
V.  Russell,  144  Mass.  409,  11  N.  E.  670.     See  further,  infra,  §  5. 

But  the  weight  to  be  given  to  it  as  evidence  is  solely  for  the  jury.  AA'hit- 
ney  v.  Ticonderoga,  53  Hun,  214,  6  N.  Y.  Supp.  844,  citing  Mott  v. 
Consumers'  Ice  Co.  73  N.  Y.  543. 

2  People  ex  rel.  Purdy  v.  Marlborough  Highway  Comrs.  54  N.  V.  276,  13 
Am.  Rep.  581;  Greer  v.  Latimer,  47  S.  C.  176,  25  S.  E.  136. 

A  conclusion  of  law  in  a  pleading  is  not  admitted  by  failure  to  deny. 
Dix  V.  German  Ins.  Co.  65  Mo.  App.  34. 

b.  Amending. — The  court  has  a  discretionary  power  to  refuse 
to  allow  a  party  to  amend  at  the  trial  by  striking  out  an  admis- 
sion which  his  adversai-y  relies  on,  where  the  applicant  does  not 
show  that  it  was  made  under  a  mistake  of  fact;  *  and  where  the 
amendment  proposed  presents  issues  entirely  new  and  different 
from  those  framed  by  the  pleadings  as  they  stand. ^ 

1  Miller  v.  Moore,  1  E.  D.  Smith,  739. 

So,  also,  if  the  pleading  sought  to  be  amended  contain  averments  which, 
though  claimed  merely  to  be  immaterial  and  unnecessary,  may,  if  true, 
and  not  wholly  irrelevant,  be  advantageous  to  the  adversary  as  an  ad- 
mission.    Heller  v.  Royal  Ins.  Co.  151  Pa.  101,  25  Atl.  83. 

Leave  to  amrmd  may  be  granted  without  prejudice  to  using  the  admissiorj. 
Kenah  v.  The  John  Markee,  Jr.,  3  Fed.  45;  Strong  v.  Dwight,  11  Abl). 
Pr.  N.  S.  319. 

2McGill  V.  Holmes,  22  Misc.  514,  49  N.  Y.  Supp.  1000. 

Or  where  it  is  sought  by  amending  the  answer  so  as  to  deny  defendant's 
liability,  at  the  commencement  of  the  second  trial,  after  a  previous 
trial  and  appeal  on  the  same  pleadings.  Bishop  v.  Averill,  19  Wash. 
490,  53  Pac.  726. 

But  where  defendant,  though  he  admits  signing  a  paper  similar  to  the 
contract  sued  on,  has  not  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  the  one  set  out  as  such  is  it,  in  fact,  and  there- 
fore denies  same,  and  asks  leave  to  amend  his  answer  so  as  to  deny 
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the  genuineness  of  the  signature,  after  the  original  contract  lias  been 
put  in  evidence,  it  is  error  to  refuse  the  amendment.  Corn  Palace  cfc 
Interstate  Fair  Asso.  v.  Horniok,  100  Iowa,  578,  68  N.  W.  1018. 

c.  Original,  after  amendment. — A  pleading  or  an  admission 
or  allegation  in  a  pleading,  notwithstanding  it  had  been  with- 
drawn or  struck  from  the  record  by  amendment,  is  competent 
in  evidence  against  the  party  from  whom  it  proceeded,  like  any 
other  admission  or  declaration,  subject,  however,  to  explanation 
by  himself.*  This  rule  rests  on  the  general  principle  that  what- 
ever a  party  has  said  about  his  case  may  be  proved  against  him. 
In  its  application,  a  question  remains  as  to  whether  he  who 
offers  a  pleading  not  signed  or  verified  by  the  adverse  party 
must  give  evidence  to  bring  knowledge  of  it  home  to  him.^ 

The  weight  of  the  evidence  is  another  question.' 

1  Barton  v.  Laws,  4  Colo.  App.  212,  35  Pac.  284,  and  cases  cited;  Bloom- 
ingdale  v.  DuEell,  1  Idaho,  .33;  Baltimore  &  0.  &  C.  E.  Co.  v.  Evarts, 
112  Ind.  533,  14  N.  E.  369;  Ludwig  v.  Blackshere,  102  Iowa,  366,  71 
ISr.  W.  356;  Juneau  v.  Stnnkle,  40  Kan.  7f>6,  20  Pac.  473;  Walser  v. 
Wear,  141  Mo.  443,  42  S.  W.  928,  and  cases  cited  (overruling  in  effect 
all  earlier  conflicting  cases)  ;  Woodworth  v.  Thompson,  44  Neb.  311, 
62  N.  W.  456;  Strong  v.  Dwight,  11  Abb.  Pr.  N.  S.  319  (where  the 
pleading  has  been  verified  by  the  party  personally)  ;  Fogg  v.  Edwards, 
20  Hun,  90;  New  York  &  L.  C.  Transp.  Go.  v.  Hurd,  44  Hun,  17,  and 
cases  cited;  Alliance  Review  Pub.  Co.  v.  Valentine,  9  Ohio  C.  C.  387. 
6  Ohio  C.  D.  323;  Willis  v.  Tozer,  44  S.  C.  1,  21  S.  E.  617;  Goodbar 
Shoe  Co.  V.  Sims,  —  Tex.  Civ.  App.  — ,  43  S.  W.  1065  (overrulin.a 
previous  cases  to  the  contrary,  and  holding  it  error  to  exclude)  :  Kil- 
patrick-Koeh  Dry  Goods  Co.  v.  Box,  13  Utah,  494,  45  Pac.  629 ;  Oregon 
E.  &  Nav.  Co.  V.  Dacres,  1  Wash.  195,  23  Pac.  415  (unless  a  mistake 
is  shown)  ;  Lindner  v.  St.  Paul  P.  &  M.  Ins.  Co.  93  Wis.  526,  67  N. 
W.  1125;  Frearson  v.  Loe,  L.  E.  9  Ch.  Div.  48,  66,  25  Moak,  Eng. 
Eep.  747,  763,  27  Week.  Rep.  183  (Jessel,  M.  E.).  Contra,  Mecham 
V.  McKay,  37  Cal.  154,  and  Ponce  v.  McElvy,  51  Cal.  222  (reversing 
judgments  for  error  in  admitting  the  original  after  amendment)  ;  Gil- 
more  v.  Borders,  2  How.  (Miss.)  824;  Little  Eock  &  Ft.  S.  E.  Co.  v. 
Clark,  58  Ark.  490,  25  S.  W.  504,  and  cases  cited;  Stern  v.  Loewenthal, 
77  Cal.  340,  19  Pac.  579,  and  "cases  cited;  Wheeler  v.  West,  71  Cal. 
126,  11  Pac.  871,  and  cases  cited;  Osment  v.  McElrath,  68  Cal.  460, 
9  Pac.  731 ;  Ealphs  v.  Hensler,  114  Cal.  196,  45  Pac.  1062 ;  Miles  v. 
Woodward,  115  Cal.  308,  46  Pac.  1070,  47  Pac.  360;  Lane  v.  Bryant. 
100  Ivy.  138,  36  L.R.A.  709,  37  S.  W.  584  (where  the  portion  sought 
to  be  introduced  had  been  abandoned  on  a  motion  to  compel  election 
between  counts)  ;  Smith  v.  Davidson,  41  Fed.  172  (where  the  pleading 
was  verified  by  counsel  for  the  pleader). 


XIV. USE   OF   THE   PLEADINGS.  381 

S^o,  an  original  pleading  verified  by  the  pleader  may  be  used  to  impeacli 
him  as  a  witness,  if  its  statements  plainly  contradict  his  evidence. 
Re  O'Connor,  ]38  Cal.  69,  50  Pac.  4. 

2  According  to  the  considered  case  of  Vogel  v.  Osborne,  32  Jlinn.  167,  20  X. 
W.  129,  this  is  necessary,  and  without  such  evidence  it  is  error  to 
admit  it.  To  the  same  effect  is  Corbett  v.  Clough,  8  S.  D.  176,  65  N. 
W.  1074. 

According  to  Bo^^eu  v.  Powell,  1  Lans.  1,  it  would  be  error  to  hold  that  the 
mere  fact  that  the  party  had  obtained  standing  in  court  by  a,  pleading 
not  signed  nor  verified  by  him,  nor  otherwise  brought  home  to  him, 
was  evidence  of  an  admission  of  the  truth  of  all  contained  in  it. 

So,  an  original  complaint  of  an  infant  stating  the  cause  of  action  on  in- 
formation and  belief  cannot  be  read  against  him  where  it  was  verified 
only  by  his  guardian  ad  litem,  and  it  was  not  shown  that  plaintiK 
was  in  any  way  responsible  for  it.  Geraty  v.  National  Ice  Co.  16  App. 
Div.  174,  44  N.  Y.  Supp.  659. 

s  It  was  justly  said  in  Elizabethport  Mfg.  Co.  v.  Campbell,  13  Abb.  Pr. 
86,  that  a  reference  to  original  will  not  alone  falsify  statements  of  the 
amended  pleading.  The  prima  facie  effect  of  amendment  is  an  ac- 
knowledgment of  mistake,  and  not  an  implication  of  having  wilfully 
or  knowingly  made  a  false  statement,  its  value  depending  upon  its 
language  and  the  circum.stances  under  which  signed,  and  the  explana- 
tion, if  any,  given  of  it.  Kilpatrick-Koch  Drj'  Goods  Co.  v.  Box,  13 
Utah,  494,  45  Pac.  629.  So,  in  Graham  v.  Graham,  50  N.  J.  Eq.  701, 
25  Atl.  358,  where  an  amendment  was  allowed  on  counsel's  representa- 
tion that  the  averment  sought  to  be  used  as  an  admission  was  made 
inadvertently,  and  that  the  amendment  alleged  what  was  really  in- 
tended to  be  said,  it  was  held  that  while  the  averment  might  have 
probative  force  to  the  extent  that  the  pleader  made  the  admission,  it 
was  of  but  small  moment  in  view  of  counsel's  explanation. 

d.  Showing  personal  sanction. — The  party  may  be  aske^ 
-whether  he  has  given  the  facts  to  his  attorney  or  counsel,  for  the 
]>urpose  of  pleading;  because,  if  the  conversation  is  not  called 
for,  this  does  not  violate  the  rule  of  privilege.^ 

1  Ross-Lewin  v.  Redfield,  68  N".  Y.  027. 

e.  Contradicting  part. — A  party  who  puts  in  evidence  his 
adversary's  pleading  is  not  thereby  estopped  from  denying  or 
disproving  statements  contained  in  it.^ 

iMott  v.  Consumers'  Ice  Co.  73  N.  Y.  543;  Young  v.  Katz,  22  App.  Div. 
542,  48  N.  Y.  Supp.  187  (dictum)  ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Gray,  148  Ind.  266,  46  N.  E.  675,  and  cases  cited.  Contra,  McCord 
V.  Durant,  134  Pa.  184,  19  Atl.  489. 
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So  held  where  plaintiff  suing  a  master  put  in  evidence,  to  show  the  injury, 
the  answer  alleging  the  act  to  have  been  the  wilful,  and  not  negligent, 
act  of  the  servant.  Held,  error  to  hold  plaintiff  estopped  thereby. 
See  also  Fogg  v.  Edwards,  20  Hun,  90. 

/.  Allegations  in  verification  of  adversary's  pleading. — Alle- 
gations of  agency,  etc.,  in  past  transactions,  contained  in  the 
usual  affidavit  of  verification,  are  not  competent  evidence  of  such 
agency  against  the  party  whose  pleading  is  thus  verified,  with- 
out other  evidence  to  connect  him  therewith.^ 

1  Bowen  v.  Powell,  1  Lans.  1 ;  Omaha  &  G.  Smelting  &  Eef.  Co.  v.  Tabor. 
13  Colo.  41,  5  L.E.A.  236,  21  Pac.  925. 

g.  Mere  extract  may  be  read. — ^A  party  may  read  in  evidence 
a  mere  extract  from  his  adversary's  pleading,  however  brief, 
provided  he  does  not  omit  a  part  of  the  sentence  or  clause  which 
qualifies  that  part  which  he  reads,  so  as  to  pervert  the  sense  ot- 
render  it  uncertain.' 

1  Granite  Gold  Min.  Co.  v.  JIaginness,  118  Cal.  131,  50  Pac.  269;  Jone.-' 
V.  United  States  Mut.  Acci.  Asso.  92  Iowa,  652,  61  N.  W.  485;  Bom- 
part  V.  Lucas,  32  Mo.  123;  Algase  v.  Horse  Owners'  Mut.  Indemnity 
Asso.  77  Hun,  472,  29  N.  Y.  Supp.  101;  Cromwell  v.  Hughes,  12  Misc. 
372,  33  N.  Y.  Supp.  643;  Gossler  v.  Wood,  120  N.  C.  69,  27  S.  E.  33. 
and  cases  cited;  McDonald  v.  McDonald,  16  Vt.  630. 

Thus,  the  answer  of  the  defendant  may  be  read  in  evidence  by  the  plain- 
tiff in  an  action  for  conversion  to  prove  possession  of  the  goods  by  the 
defendant,  even  though  defendant  by  his  other  allegations  avers  that 
such  possession  was  lawful  by  virtue  of  a  purchase  of  the  goods  from 
a  person  having  title  thereto,  and  even  though  such  admission  con- 
stitutes the  only  evidence  of  possession  by  defendant,  and  plaintiff  re- 
lies on  other  evidence  to  show  the  wrongful  possession.  Foster  v. 
Henry,  5  Alb.  L.  J.  173. 

But  it  is  not  fatal  error  to  exclude  a  paragraph  of  a  pleading  offered  in 
evidence  to  establish  a  certain  fact,  where  the  fact  is  shown  by  the  tes- 
timony of  a  witness.  Western  U.  Teleg.  Co.  v.  Sanders,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  734. 


h.  But  adversary  may  read  residue. — When  one  party  has 
read  in  evidence  an  extract  from  his  adversary's  pleadings,  the 
adversary  has  a  right  to  read  as  much  more  as  may  be  necessary 
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to  qualify  or  explain  that  which  has  been  read,  but  not  an  allega- 
tion of  a  distinct  fact  in  avoidance.^ 

1  This  appears  to  be  the  sound  rule  and  in  harmony  with  the  general  prin- 
ciple as  to  putting  in  evidence  the  whole  of  the  declaration  or  admis- 
sion (Rouse  V.  Whited,  25  N.  Y.  170,  80  Am.  Dec.  337,  reversing  2.'> 
Barb.  279),  which  is  properly  applicable  to  written  declarations,  affi- 
davits, etc.,  as  well  as  oral.  Grattan  v.  Metropolitan  L.  Ins.  Co.  !).! 
N.  Y.  274,  284,  44  Am.  Eep.  372;  Honstine  v.  O'Donnell,  5  Hun,  472, 
474.  It  was  applied  to  a  pleading  in  Goodyear  v.  De  La  Vergne,  T> 
Hun,  537,  539. 

The  conflict  of  opinion  on  this  point  may  be  shortly  stated  as  the  ques- 
tion: Which  should  prevail, — the  old  common-law  rule  that  when  .i 
party  has  read  a  portion  of  a  book  or  other  document  on  his  own 
behalf  the  adverse  party  is  entitled  to  read  anything  else  from  tlie 
same  document,  or  the  modern  rule  as  to  admissions  generally,  that 
when  a.  party  proves  an  admission  or  declaration  the  adverse  party  is 
entitled  to  prove  as  much  of  the  residue  as  tends  to  explain  or  qualify 
it,  but  not  statements  of  distinct  matters? 

The  latter  I  deem  to  be  the  true  rule  applicable  to  the  reading  of  plead- 
ings as  evidence,  because  they  are  read  simply  as  admissions;  and  it 
is  supported  by  Gunn  v.  Todd,  21  Mo.  303;  Granite  Gold  Min.  Co.  v. 
Maginness,  118  Gal.  131,  50  Pac.  269;  Spencer  v.  Fortescue,  112  N.  C. 
268,  16  S.  E.  898;  Medlir  v.  Willvons,  1  Tex.  Civ.  A  pp.  40.5,  20  S.  W. 
1026. 

To  the  contrary  in  Godden  v.  Pierson,  42  Ala.  370,  and  the  headnote  in 
Gildersleeve  v.  Mahoney,  4  Duer,  383,  which,  however,  is  not  borne  out 
by  the  decision. 

See,  further,  on  the  origin  of  this  question.  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
90;  Green  v.  Hart,  1  Johns.  580;  McDonald  v.  McDonald,  16  Vt.  634. 

2.  Pleading  of  one  party  not  admissible  against  another. 

It  is  a  general  rule,  however,  that  the  pleading  of  one  party 
is  not  admissible  in  evidence  against  another  party,  unless  there 
is  shown  to  be  a  joint  interest,  privity,  fraud,  collusion,  or  com- 
bination between  'them,*  or  unless  it  is  adopted  by  the  party 
against  whom  it  is  sought  to  introduce." 

I  Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Twp.  143  Ind.  63,  40  N.  E.  134: 
Walker  v.  Cole,  —  Tex.  Civ.  App.  — ,  27  S.  W.  882;  Wytheville  Crystal 
Ice  &  Dairy  Co.  v.  Frick  Co.  96  Va.  141,  30  S.  E.  491. 

So,  statements  in  an  answer  of  one  defendant,  admitting  his  authority  as 
agent  for  a  codefendant  to  make  the  contract  sued  on,  are  not  com- 
petent evidence  as  against  his  codefendant  to  prove  the  agency.  Fisher 
V.  White,  94  Va.  236,  26  S.  E.  573. 
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And  in  an  action  against  the  infant  and  other  heirs  of  a  decedent,  an  an- 
swer by  the  personal  representative  of  decedent,  though  it  contains 
admissions  of  facts  alleged  in  the  bill,  is  not  evidence  against  the 
infant  heirs.    Ingram  v.  Illges,  98  Ala.  511,  13  So.  548. 

But  in  an  action  by  a.  vendee  of  land  against  his  vendor  and  a  grantee 
under  a  conveyance  from  the  vendor,  to  cancel  the  conveyance  and  for 
specific  performance,  the  answer  of  the  vendor  is  admissible  against 
his  grantee.    Loclcman  v.  Miller,  —  Miss.  — ,  22  So.  822. 

2  Hanover  Nat.  Bank  v.  Klein,  64  Miss.  141,  8  So.  208,  and  cases  cited. 

3.  Beading  one's  own  pleading. 

a.  Matter  m  issue. — ^A  party  is  not  entitled  to  read  to  the 
jury  from  his  own  pleading  anything  which  has  been  put  in 
issue,^  except  so  far  as  it  may  be  necessarily  read  to  explain  a 
responsive  pleading  necessarily  in  evidence,  even  though  the 
jury  be  instructed  by  the  court  that  it  is  not  evidence.^ 

1  Green  v.  Morse,  57  Neb.  391,  77  N.  W.  925;  Stewart  v.  Demming,  54  Neb. 

7,  74  N.  W.  265;  Corcoran  v.  Trich,  9  Sadler  (Pa.)  110,  20  W.  N.  C. 
372,  11  Atl.  677;  Scales  v.  Gulf,  C.  &  S.  F.  E.  Co.  —  Tex.  Civ.  App. 
— .  35  S.  W.  205,  and  oases  cited. 
And  according  to  Sweetzer  v.  Claflin,  74  Tex.  607,  12  S.  W.  305,  pleadings 
that  have  been  formally  withdrawn  during  the  trial  cannot  be  subse- 
quently introduced  in  evidence  by  the  pleader. 

2  The  principle  is  well  stated  in  Lancaster  v.  Arendell,  2  Heisk.  434,  a 

case,  however,  which  arose  on  the  reading  of  a  petition  for  discovery. 
Judgment  reversed  for  error  in  allowing  it  to  be  read  even  with  such 
instructions. 

But  a  defendant  who,  on  a  petition  for  discovery  being  read  in  evidence, 
fails  to  ask  any  instruction  or  ruling  limiting  its  use  to  showing  to 
what  the  answer  is  responsive,  where  the  answer  would  otherwise  be 
unintelligible,  cannot  complain  on  appeal  that  its  use  was  not  so 
limited, — especially  if  he  cannot  have  been  prejudiced  by  the  reading 
of  any  portion  of  the  petition  to  which  the  answer  was  responsive. 
Grimes  v.  miliary,  150  111.  141,  36  N.  E.  977.  ^ 

h.  Matter  admitted. — Material  allegations  in  a  complaint 
which  are  not  put  in  issue,  or  in  an  answer  requiring  a  reply 
and  admitted  by  failure  to  reply,  are  competent  evidence^  in 
favor  of  the  party  making  the  allegation,  except  allegations  as 
to  amount  of  damages.^ 

1  Lettiek  v.  Honnold,  63  111.  335 ;  Boeker  v.  Hess,  34  111.  App.  332. 

2  Jennings  v.  Asten,  5  Duer,  695,  3  Abb.  Pr.  373   {dictum). 
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The  reason  of  tliis  exception  is,  that  allegations  of  damages  are  not  ad- 
mitted by  failure  to  deny. 

4.  Necessity  of  putting  a  pleading  in  evidence. 

The  pleadings  in  a  cause  are  before  the  court  and  jury,  and 
may  be  read  and  commented  upon  for  the  purpose  of  defining 
the  issue  and  showing  what  part  of  the  charge  to  be  tried  is  ad- 
mitted without  having  been  formally  put  in  evidence.' 

iSliepard  v.  Mills,  70  111.  App.  72;  Sturgeon  v.  Sturgeon,  4  Ind.  App.  232, 
30  N.  E.  805;  School  Town  v.  Grant,  104  Ind.  168,  1  N.  E.  302;  Claflin 
V.  New  York  Standard  Watch  Co.  3  Misc.  629,  23  N.  Y.  Supp.  324; 
Holmes  v.  Jones,  69  Hun,  346,  23  N.  Y.  Supp.  631;  Holmes  ^.  Jones, 
121  N.  Y.  461,  24  N.  E.  701,  and  see  ante,  chapter  vi.  §  2;  White  v. 
Smith,  46  N.  Y.  418  (before  a  referee) ;  Baltzer  v.  Chicago,  M.  &  N.  R. 
Co.  89  Wis.  257,  60  N.  W.  716.  Contra,  Fash  v.  Third  Ave.  R.  Co.  1 
Daly,  148;  Mullen  v.  Union  Cent.  L.  Ins.  Co.  182  Pa.  150,  37  Atl. 
988;  Carpenter  v.  Carpenter,  126  Mich.  217,  8,5  N.  w.  576;  Page  v. 
Life  Ins.  Co.  131  N.  C.  115,  42  S.  E.  543.  And  see  Frank  v.  Daven- 
port, 105  Iowa,  588,  75  N.  W.  480,  where  the  court  prefaced  its  oral 
charge  by  reading  a,  pleading  not  supported  by  any  evidence,  which, 
while  not  expressly  declared  to  be  error,  was  held  not  to  be  fatal,  be- 
cause later  in  the  charge  it  called  attention  specially  to  the  issues 
which  had  support  in  the  testimony. 

This  principle  was  impliedly  recognized  in  Cook  v.  Merritt,  15  Colo.  212. 
25  Pac.  176,  where,  although  an  attempt  by  one  to  read  his  own  plead- 
ings in  order  to  show  admissions  by  his  adversary  was  denied,  the 
denial  was  held  justifiable  because  the  issue  framed  by  the  pleadings 
was  clearly  defined,  and  thoroughly  understood  at  the  trial  by  all 
parties. 

The  rule  was,  however,  held  not  to  apply  to  original  pleadings  which  had 
been  superseded  by  amendment  or  otherwise,  in  Leach  v.  Hill,  97  Iowa, 
81,  66  N.  W.  69,  and  Folger  v.  Boyinton,  67  Wis.  447,  30  N.  W.  715. 
Contra,  Smith  v.  Pelott,  63  Hun,  632,  18  N.  Y.  Supp.  301. 

According  to  Greenville  Comrs.  v.  Old  Dominion  S.  S.  Co.  104  N.  C.  91,  10 
S.  E.  147,  the  pleadings  furnish  no  evidence  on  which  the  jury  can  act, 
unless  they  are  formally  introduced. 

5.  Reading  pleadings  in  another  action. 

The  pleading  of  a  party  in  another  action  is  competent  evi- 
dence against  him  of  any  relevant'  matter  of  fact  contained 
therein,  if  it  be  shown  that  the  matter  was  inserted  with  his 
knowledge  and  sanction.*  Like  other  admissions,  however,  they 
nre  subject  to  rebuttal  and  explanation  or  qualification,  unless 
the  circumstances  render  them  estoppels  under  the  law.' 

.Abbott,   Civ.  .Jur.  T.— 25. 
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But  a  pleading  in  another  action  is  not  competent  evidence  as 
against  one  who  was  a  stranger  thereto,  and  in  no  way,  by  priv- 
ity or  otherwise,  connected  with  the  pleader.* 

Nor  can  either  party  read  in  evidence  in  his  own  favor  his 
own  pleadings  in  another  action.^ 

1  Gibson  v.  Herriott,  55  Ark.  85,  17  S.  W.  589;  Miles  v.  Strong,  68  Conn. 
273,  36  Atl.  55;  Robinson  v.  Woodmansee,  80  Ga.  249,  4  S.  E.  497; 
Printup  V.  Patton,  91  Ga.  422,  18  S.  E.  311;  Kankakee  &  S.  R.  Co.  v. 
Horan,  131  111.  288,  23  N.  E.  621 ;  Wadswortli  v.  Duncan,  164  111.  360, 

45  N.  E.  132;  Wadsworth  v.  Laurie,  104  111.  42,  45  N.  E.  435;  Anglo- 
American  Pkg.  &  Provision  Co.  v.  Baler,  31  111.  App.  653;  Fairbanks  v. 
Badger,  46  111.  App.  644;  Kentucky  &  I.  Cement  Co.  v.  Cleveland, 
4  Ind.  App.  171,  30  N.  E.  802;  Manatt  v.  Scott,  106  Iowa,  203,  7() 
N.  W.  717;  Parsons  v.  Copeland,  33  Me.  370,  54  Am.  Dec.  628;  Had- 
clyffe  V.  Barton,  161  Mass.  327,  37  N.  E.  373;  Goodrich  v.  McDonald,  77 
Mich.  486,  43  N.  W.  1019;  O'Riley  v.  Clampet,  53  Minn.  539,  55  N.  W. 
740;  Rich  v.  Minneapolis,  40  Minn.  82,  41  N.  W.  455  (not  error  to 
reject  when  irrelevant)  ;  Murphy  v.  St.  Louis  Type  Foundry,  2P  Mo. 
App.  541;  Williamson  Corset  &  Brace  Co.  v.  Western  Corset  Co.  70 
Mo.  App.  424  (not  error  to  exclude  if  irrelevant)  ;  Neudecker  v.  Kohl 
berg,  8]  N.  Y.  296  (holding  it  error  to  receive  it  when  not  relevant)  ; 
Feldman  v.  McGuire,  34  Or.  309,  55  Pac.  872;  Kline  v.  First  Nat. 
Bank,  2  Monaghan  (Pa.)  448;  15  Atl.  433;  Buzard  v.  McAnulty,  77 
Tex.  438,  14  S.  W.  138,  and  cases  cited  (where  the  pleading  was  signed 
and  sworn  to  by  the  party) ;  Davis  v.  Converse,  —  Tex.  Civ.  App.  — , 

46  S.  W.  910;  Lee  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  101  Wis.  352,  77 
N.  W.  714  (error  to  exclude).  See,  also,  Kashman  v.  Parsons,  70 
Conn.  295,  39  Atl.  179,  where  this  principle  was  applied  to  a  request 
for  special  findings  in  a  former  similar  action  between  the  same  par- 
ties; Keesling  v.  Doyle,  8  Ind.  App.  43,  35  N.  E  126,  an  action  for 
malicious  prosecution  by  the  defendant  in  a  former  ejectment  suit 
against  the  plaintiflFs  therein  and  their  grantee,  in  which  the  complaint 
and  judgment  in  the  ejectment  suit  were  held  competent  evidenci' 
against  defendants,  as  tending  to  show  malice  and  want  of  probable 
cause,  and  plaintiff's  right  to  possession  of  the  land,  even  thougli 
defendant's  grantee  was  not  a  party  to  the  ejectment  suit.  But  Key- 
ser  V.  Pickrell,  4  App.  D.  C.  198,  seems  to  hold  that  the  record  of 
another  and  different  action  by  another  plaintiff,  although  against  the 
same  defendant,  cannot  be  introduced  against  defendant  to  show  ad- 
missions or  recitals  of  facts  made  by  him  therein. 

But  relevancy  is  necessary  as  well  as  sanction  and  knowledge.  New  York 
V.  Fay,  53  Hun,  553,  23  Abb.  N.  C.  390,  6  N.  Y.  Supp.  400.  And  there 
is  no  error  in  excluding  a  pleading  offered  to  show  a  fact  expressly 
admitted  by  the  pleader  Boseli  v.  Doran,  62  Conn.  311,  25  Atl.  242. 
Nor  is  its  improper  admission  fatal  error  where  the  fact  is  other- 
wise fully  established.     Solari  v.  Snow,  101  Cal.  387,  35  Pac.  1004. 
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A  verified  a^s^ver  in  another  action  by  another  plaintiff  against  the  sarnt' 
defendant  cannot  be  introduced  as  part  of  the  cross-examination  of  the 
pleader  to  contradict  or  impeach  him,  though  it  seems  it  may  be  in- 
troduced for  that  purpose  after  he  has  been  properly  examined  as  to 
whether  he  had  made  statements  therein  variant  from  his  testimony. 
Williams  v.  Miller,  6  Kan.  App.  626,  49  Pae.  703. 

According  to  Gardner  v.  Meeker,  169  111.  40,  48  N.  E.  307,  a  second  action 
against  the  same  parties  on  the  same  cause  of  action,  a,  plea  of 
set-off  and  copy  of  account  attached  thereto  are  inadmissible  without 
the    declaration. 

2  Duff  V.  Duff',  71  Cal.  513,  12  Pac.  570,  and  cases  cited;  Cook  v  Barr,  44 
N.  Y.  156 ;  Eisenlord  v.  Clum,  126  N.  Y.  552,  12  L.R.A.  836,  27  N.  E. 
1024   (dictum). 

So  held  vfhere  the  other  action  was  brought  in  the  name  and  for 
the  benefit  of  the  party  by  his  attorney  in  fact,  and  was  prosecuted 
with  his  knowledge  and  consent.  Kamm  v.  Bank  of  California,  74  Cal. 
191,  15  Pac.  765.  Otherwise,  however,  where  the  agency  is  established 
only  by  the  declaration  of  the  alleged  agent  in  verifying  the  pleading. 
Its  only  legitimate  purpose  in  such  case  is  to  impeach  the  testimony- 
of  the  agent.  Omaha  &  G.  Smelting  &  Ref.  Co.  v.  Tabor,  13  Colo.  41, 
5  L.R.A.  236,  21  Pac.  925. 

This  principle  was  recognized,  though  not  directly  involved  in  Crocker  v. 
Carpenter,  98  Cal.  438,  33  Pac.  271,  where  a  general  objection  to  the 
introduction  of  an  unverified  pleading  as  irrelevant,  etc.,  was  held  to 
have  been  properly  overruled  as  too  general,  the  court  stating  that  if 
the  objection  had  specified  insufEcieiit  showing  of  knowledge  and  sanc- 
tion as  the  true  ground  on  which  exclusion  was  sought,  knowledge  and 
sanction  might  have  been  shown  and  the  objection  obviated. 

So,  under  a  statute  providing  that  an  allegation  in  a  complaint  not  denied 
in  the  answer  shall  be  taken  as  true,  the  pleadings  in  a  former  action 
against  the  same  defendant  on  the  same  cause  of  action  are  admissible 
to  show  that  defendant  had,  in  the  former  action,  admitted  by  not 
denying  a  fact  pleaded  in  defense  of  the  present  action.  Grant  v. 
Gooch,  105  N.  C.  278,  11  S.  E.  571. 

In  California,  although  a  superseded  original  pleading  is  not  competent, 
evidence  against  the  pleader  in  the  same  action  (see  supra,  §  1,  c),  thi.* 
rule  does  not  apply  to  a  superseded  original  pleading  in  another  ac- 
tion.   Coward  v.  Clanton,  79  Cal.  23,  21  Pac.  359. 

The  fact  that  the  pleading  is  made  on  information  and  belief  does  not  affect 
its  competency,  but  goes  only  to  its  weight,  as  evidence.  Pope  v. 
AUis,  115  U.  S.  363,  29  L.  ed.  393,  6  Sup.  Ct.  Rep.  69,  and  cases  cited. 

So,  as  to  a  pleading  signed  only  by  counsel,  specific  and  particular  all^a- 
tions  of  matters  of  action  or  defense  which  cannot  be  presumed  to  have 
been  made  under  a  general  authority  of  the  attorney,  but  are  obviously 
from  specific  instructions  of  the  party,  are  competent.  Johnson  v.  Rus- 
sell, 144  Mass.  409,  11  N.  E.  670;  Dennie  v.  Williams,  135  Mass.  28, 
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and  cases  cited.  Especially  where  it  further  appears  that  the  pleader 
in  effect  adopted  the  pleading  by  making  it  the  basis  of  his  claim  for 
the  judgment  in  his  favor  which  he  obtained  in  the  other  action. 
Miles  V.  Strong,  68  Conn.  273,  3G  Atl.  .55,  and  cases  cited.  And  it  is 
error  to  exclude  such  a  pleading,  notwithstanding  the  pleader  tes- 
tifies that  he  had  never  seen  the  pleading  and  did  not  know  its  con- 
tents, thougli  not  denying  that  he  had  given  instructions,  as  his  tes- 
timony cannot  overcome  the  presumption  that  it  was  made  under  his 
instructions.     Johnson  v.  Eussell,  344  Mass.  409,  11  N.  E.  670. 

But  a  pleading  signed  by  an  attorney  containing  formal  allegations  which 
may  be  presumed  to  have  been  made  without  special  instruction  from 
his  client,  or  at  least  are  not  shown  to  have  been  made  on  information 
from,  or  with  knowledge  of,  the  client,  is  not  competent.  Delaware 
County  Comrs.  v.  Diebold  Safe  &  Lock  Co.  133  U.  S.  473,  33  L.  ed. 
674,  10  Sup.  Ct.  Rep.  399;  Solari  v.  Snow,  101  Cal.  387,  35  Pac.  1004; 
Dennie  v.  Williams,  135  Mass.  28,  and  cases  cited;  Farr  v.  Kouillard, 
172  Mass.  303,  52  N.  E.  443 ;  Brown  v.  Jewett,  120  Mass.  215.  And  so, 
even  though  the  pleading  contain  express  admissions  of  fact,  where 
the  attorney  who  drew  it  testilies  that  his  client,  in  stating  the  case 
to  him,  did  not  make  the  admissions.  International  &  G.  N.  E.  Co. 
V.  MuUiken,  10  Tex.  Civ.  App.  663,  32  S.  W.  152. 

And  in  McDermott  v.  Mitchell,  47  Cal.  249,  a  joint  answer  by  two  defend- 
ants, signed  by  their  attorneys  and  verified  by  only  one  of  them,  was 
held  inadmissible  in  a,  subsequent  action  against  the  defendant  who 
did  not  sign  or  verify  it. 

But  in  Georgia  all  allegations  of  fact  material  and  necessary  to  the  plead- 
ing, though  it  be  unverified  and  signed  only  by  counsel,  are  regarded  as 
having  been  made  by  the  party  himself,  and,  as  such,  are  his  decla- 
rations, and  if  against  his  interest  are  admissible  against  him.  Lamar 
v.  Pearre.  90  Ga.  377,  17   S.  E.  92. 

A  pleading  signed  by  an  attorney  is  not,  in  a  subsequent  action  between 
other  parties,  competent  as  against  a  party  thereto,  on  the  ground  that 
the  party  for  whom  the  pleading  was  filed  was  acting  as  his  agent, 
where  there  is  no  evidence  that  they  were  made  on  information  fur- 
nished by  or  with  knowledge  of  the  agent.  London  &  L.  F.  Ins.  Co. 
v.  Schwulst,  —  Tex.  Civ.  App.  — ,  46  S.  W.  89. 

3  Gibson  v.  Herriott,  55  Ark.  85,  17  S.  W.  589;  Robinson  v.  Parker,  11 
App.  D.  C.  132;  Lamar  v.  Pearre,  90  Ga.  377,  17  S.  E.  92;  Harris  v. 
Amoskeag  Lumber  Co.  101  Ga.  641,  29  S.  E.  302;  Kentucky  &,  I. 
Cement  Co.  v.  Cleveland,  4  Ind.  App.  171,  30  N.  E.  802,  and  cases  cited; 
Sweet  V.  Tuttle,  14  N.  Y.  465. 

But  refusal  to  permit  a  party  to  introduce  an  entire  complaint  verified  by 
him  in  a  former  action,  to  explain  the  portion  admitted  in  behalf  of  his 
adversary,  is  proper,  where  tlie  court's  offer  to  receive  any  portion 
which  it  is  thought  will  explain  the  portion  admitted  is  unaccepted, 
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and  no  effort  is  made  to  specify  tlie  explanatory  portions  of  the  com- 
plaint.    Loftus  V.  Fischer,  113  Cal.  286,  45  Pac.  328. 

♦  Southern  Kansas  R.  Co.  v.  Pavey,  57  Kan.  521,  46  Pac.  969;  Stockbridge 
V.  Fahneetock,  87  Md.  127,  39  Atl.  95 ;  Tyler  v.  Old  Colony  R.  Co.  157 
Mass.  336,  32  N.  E.  227;  Hodge  v.  Eastern  K.  Co.  70  ilinn.  193,  72  N. 
W.  1074;  Davis  v.  Green,  102  Mo.  170,  11  L.E.A.  90,  14  S.  W.  876; 
Missouri  P.  R.  Co.  v.  Hcidenheimer,  82  Tex.  195,  17  S.  W.  608 ;  Euless 
V.  Russell,  —  Tex.  Civ.  App.  — ,  34  S.  W.  176. 

So,  allegations  or  admissions  made  in  a  petition  filed  by  former  receivers 
after  the  commencement  of  the  present  action  and  signed  only  by  their 
solicitor,  reciting  the  facts  on  which  they  sought  an  order  of  court 
authorizing  them  to  settle  the  account  and  differences  witli  the  plain- 
tiff, their  successor,  are  not  admissible  against  the  plaintiff.  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  McNeill,  32  C.  C.  A.  173,  59  U.  S.  499,  8!) 
Fed.  139. 

5  Bush  V.  Monroe,  20  Ky.  L.  Rep.  547,  47  S.  W.  215;  Johnson  v.  Stone,  09 
Miss.  826,  13  So.  858;  Bell  »-.  Throop,  140  Pa.  041,  21  Atl.  408. 

6.  Copy  not  best  evidence. 

If  a  pleading  is  offered  iu  evidence  as  an  admission  of  the 
party,  his  original,  and  not  a  copy  of  record,  is  the  best  evidence.' 

iNash  V.  Hunt,  116  Mass.  237,  248.  Contra,  by  statute  in  Georgia.  Belt 
V.  State,  103  Ga.  12,  29  S.  E.  451.  And  in  Withrow  v.  Adams,  4  Tex. 
Civ.  App.  438,  23  S.  W.  437,  record  copies  wei-e  admitted,  their  legiti- 
macy as  evidence  being  questioned,  not  as  being  secondary,  but  as  being 
irrelevant,  etc. 

But  the  admission  of  record  proof  of  undenicd  allegations  is  not  prejudi- 
cial. Jones  V.  Allen,  29  C.  C.  A.  318,  56   U.  S.  App.  529,  85  Fed.  523. 

Whether  the  original  copy  served  by  him  on  the  party  offering  it  would  be 
competent,  compare  Pratt  v.  Norton,  5  Thomp.  &  C.  8,  3  Abb.  N.  Y. 
Dig.  new  cd.,  p.  60,  §  809,  etc. 


XV.— EXHIBITION  AND  VIEW;  EXPERIMENTS. 

1.  Exhibiting  person. 

a.  Identity. 

b.  Age;   legitimaxiy;   paternity. 

c.  Personal  injury. 

2.  Exhibiting  chattel. 

3.  Photographs. 

4.  View. 

a.  In  general. 

b.  Discretion  of  court, 
t.  Object. 

d.  Application. 

e.  Vacating  order. 

f.  Time. 

g.  Mode. 

h.  Experiment  upon  ground  viewed, 
i.  Unauthorized  view. 

5.  Experiments. 

1.  Exhibiting  person. 

a.  Ideiitity. — On  the  trial  of  an  issue  involving  the  identity 
of  a  person,  the  court  may  allow  him  to  be  brought  before  the 
jury  in  order  that  a  witness  may  look  upon  him  and  testify.^ 

And  a  party  summoned  as  a  witness,  though  not  sworn,  may, 
<m  request  of  his  adversary,  be  required  to  uncover  his  face  to 
permit  a  witness  on  the  stand  to  identify  him.* 

lAtty.  Gen.  v.  Fadden,  1  Price,  403  (where  habeas  corpus  ad  testificandum 
was  allowed,  to  bring  him  up). 

8Eiee  v.  Rice,  —  N.  J.  Eq.  — ,  39  Atl.  736. 

This  for  the  pvirpose  of  identification  only,  however;  whether  he  may  be 
required  to  do  some  act  in  or  out  of  court  by  which  he  will  be  furnish- 
ing or  giving  testimony  against  himself  is  another  question. 

h.  Age;  legitimacy ;  paternity. — On  the  trial  of  an  issue  in- 
volving the  age  of  a  child,  the  court  may  allow  the  child  to  be 
shown  to  the  jury.^ 

390 
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So,  also,  on  an  issue  of  the  legitimacy  of  a  cLild  alleged  to  be 
of  mixed  blood.  ^ 

But  as  to  whether,  on  an  issue  of  paternity,  the  court  should 
allow  the  child  to  be  shown  to  the  jury,  the  decisions  are  not 
harmonious.'  Some  of  the  courts  allow  it  to  be  done*  irre- 
spective of  the  child's  age.*  Others  have,  however,  refused  to 
do  so  when  the  child  was  a  mere  infant,*  but  allow  it  to  be  done 
if  the  child  has  attained  an  age  when  its  features  have  assumed 
some  degree  of  maturity  and  permanency.''  Still  others  go  to 
the  extent  of  excluding  the  child,  irrespective  of  its  age.' 

IN.  Y.  Laws  1882,  p.  421,  chap.  340;  Pen.  Code,  §  19.  In  any  proceeding 
it  is  a  matter  of  right  to  exhibit  the  child,  on  a  question  of  age. 

aWarlick  v.  White,  76  N.  C.  175  (refusal  to  allow  it  to  be  exhibited  held 
error ) . 

3  See  note,  renewing  all  the  authorities,  in  52  L.K.A.  502. 

4  It  is  allowed  for  the  purpose  of  having  the  jury  by  inspection  trace  any 

possible  resemblance  between  the  child  and  its  alleged  father,  the  court 
proceeding  on  the  theory  that  any  such  resemblance,  if  traceable,  is 
relevant  to  the  issue,  and  the  best  evidence  of  it  is  produced  by  an  in- 
spection. Scott  V.  Donovan,  153  Mass.  378,  2C  N.  E.  871 ;  Gaunt  v. 
State,  50  N.  J.  L.  490,  14  Atl.  600 ;  Crow  v.  Jordan,  49  Ohio  St.  655,  32 
N.  E.  750.  And  that,  although  taken  by  itself,  proof  of  such  resem- 
blance would  be  insufficient  to  establish  paternity.  It  clearly  is  a 
circumstance  to  be  considered  in  connection  with  other  facts  tending 
to  prove  the  issue  on  which  the  jury  are  to  pass.  Finnegan  v.  Dugan, 
14  Allen,  197  (where  the  judge's  charge  that  the  jury  might  consider 
whether  there  was  any  resemblance  between  the  child,  who  was  in 
court,  and  the  defendant,  was  upheld).  And  the  same  court  in  Eddy  v 
Gray,  4  Allen,  435,  sustained  a  ruling  rejecting  testimony  upon  the 
same  subject,  upon  the  ground  that  it  did  not  come  within  the  rub; 
of  expert  testimony. 

In  State  v.  Woodruff,  67  N".  C.  89,  the  charge  of  the  court  that  the  resem- 
blance of  a  child  to  its  alleged  father  was  relevant,  was  held  good. 

And  in  State  v.  Horton,  100  N.  C.  443,  0  S.  E.  238,  a  prosecution  for  se- 
duction, the  child  was  exhibited  to  the  jury  on  the  theory  that  the  re- 
semblance traceable  was  corroborative  of  the  fact  of  sexual  intercourse 
between  the  prosecutrix  and  the  defendant. 

In  Jones  v.  Jones,  45  Md.  144,  the  court  permitted  the  jury  to  judge  as  to 
a  personal  resemblance,  but  not  to  hear  testimony  on  that  subject, 
on  the  gi-ound  that  where  the  parties  are  before  the  jury  whatever 
resemblance  there  is  will  be  directly  apparent,  capable  of  being  traced 
by  the  jurors  themselves,  but  to  permit  third  persons  to  give  their 
opinions  would  be  raising  a  class  of  experts  where  expertism  does 
not  exist. 
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Tn  tue  New  York  cases  whieh  prohibit  testimony  upon  resemblances,  the 
riuestion  of  inspection  by  the  jury  does  not  arise.  But  in  Petrie  v. 
Howe,  4  Thomp.  &  C.  85,  the  court  in  rejecting  testimony  says:  "If 
this  species  of  pliysiological  evidence  is  admissible,  it  should  not  be 
covertly  introduced."  In  that  case,  which  was  for  crim.  con.,  the  court 
had  received  testimony  as  to  the  color  of  the  hair  of  the  plaintiff's 
other  children,  the  illegitimate  child  having  hair  of  a  different  color. 

In  Gilmanton  v.  Ham,  38  N.  H.  108,  counsel  commented  on  the  resemblance 
of  the  child  to  defendant,  and  his  right  to  do  so  was  sustained  on  tiny 
ground  that  the  matter  was  relevant  and  tlic  parties  before  the  jury. 
See  also  People  v.  Wing,  115  Mich.  698,  74  N.  W.  179. 

6  Scott  V.  Donovan,  153  Mass.  378,  26  N.  E.  871,  and  cases  cited.    Its  youth 

going  rather  to  the  weight  of  the  evidence. 

eOverlock  v.  Hall,  81  Me.  348,  17  Atl.  169  (child  six  months  old)  ;  Clark 
V.  Bradstreet,  80  Me.  454,  15  Atl.  56  (child  six  weeks  old),  a  well- 
considered  case  in  which  many  cases  are  collated  and  classified;  State 
V.  Harvey,  112  Iowa,  416,  52  L.E.A.  500,  84  Am.  St.  Rep.  350,  84  N. 
W.  535   (child  nine  months  old). 

And  in  Copeland  v.  State,  —  Tex.  Crim.  Rep.  — ,  40  S.  W.  589,  the  profert 
of  a  child  six  weeks  old  was  held  to  have  been  properly  refused,  in  tlie 
absence  of  any  offer  to  prove  a  resemblance  as  to  features. 

7  Shorten  v.  Judd,  56  Kan.  43,  42  Pac.  337.     Even  though  the  comparison 

is  to  be  made  with  a.  photograph  of  the  putative  father  who  is  dead. 
Ibid. 

Thus,  an  infant  two  years  old  may  be  exhibited  to  the  jury  (State  v.  Smith, 
54  Iowa,  104,  6  N.  W.  153),  while  an  infant  three  months  old  cannot 
( State  v.  Danforth,  48  Iowa,  45 ) . 

This  discrimination  was  disapproved  in  22  Alb.  L.  J.  43,  and  in  Gaunt  t. 
State,  50  N.  J.  L.  490,  14  Atl.  600,  was  said  to  rest  "upon  a  physiolog- 
ical notion  adopted  by  the  court,  which  can  scarcely  find  justification 
as  a  rule  of  evidence." 

SRobnett  v.  People,  16  111.  App.  299;  Hanawalt  v.  State,  64  Wis.  S4,  24 
N.  W.  489. 

In  Ingram  v.  State  ex  rel.  Jlclntosh,  24  Neb.  33,  37  N.  W.  943,  the  prose- 
cuting attorney's  request  that  the  prosecutrix  turn  the  child's  face 
to  the  jury  for  inspection  was  denied  by  the  court  and  the  child  i\t 
once  removed  from  the  jury's  presence. 

In  Risk  V.  State  ex  rel.  Vestal,  19  Ind.  152,  a  child  three  months  old  was 
put  in  evidence,  but  the  court  held  that,  as  there  had  been  no  objec- 
tion to  the  evidence,  the  jury  had  a  right  to  consider  it. 

In  Reilz  v.  State  ex  rel.  Holden,  33  Ind.  187,  while  showing  the  child  wa.'* 
regarded  as  improper,  the  error  was  cured  by  the  court  charging  the 
jury  that  they  must  regard  only  the  oral  evidence  on  the  question  of 
resemblance. 
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)n  LaMatt  v.  State  ex  rel.  Lucas,  128  Iiid.  123,  27  N.  E.  346,  while  thi^ 
question  was  not  directly  involved  it  was  held  that  any  misconduct 
of  the  jury  in  inspecting  the  child  during  a  recess  of  court  was  not 
ground  for  new  trial,  where  the  court  subsequently  instructed  the  juiy 
tliat  they  must  consider  only  the  oral  testimony  given. 

c.  Personal  injury. — The  court  may  allow  a  witness  testify- 
ing in  his  own  behalf  respecting  injuries  to  his  person,  to  ex- 
hibit the  injured  part  to  the  jury.* 

And  the  court  may  allow  a  physician  testifying  as  an  expert 
on  behalf  of  the  party  injured  to  examine  the  injured  parts  in 
the  presence  of  the  jury,  and  exhibit  and  describe  the  then  con- 
dition of  the  party.^ 

But  whether  the  court  can  compel  the  witness  to  so  exhibit 
his  wounds,  or  to  submit  to  a  medical  examination  in  presence  of 
the  jury,  is  contested.^ 

iTownscnd  v.  Briggs,  —  Cal.  — ,  32  Pac.  307;  Chicago  &  A.  R.  Co.  v. 
Clausen,  173  111.  100,  50  N.  E.  680;  Indiana  Car  Co.  v.  Parker,  100 
Ind.  199;  Hess  v.  Lowrey,  122  Ind.  225,  7  L.R.A.  90,  23  N.  E.  150, 
and  cases  cited;  Topeka  v.  Bradshaw,  5  Kan.  App.  879,  48  Pac.  751; 
Edwards  v.  Three  Rivers,  96  Mich.  625,  55  N.  W.  1003;  Hiller  \'. 
Sharon  Springs,  28  Hun,  344;  Mulhado  v.  Brooklyn  City  R.  Co.  30  N. 
Y.  370;  Jordan  v.  Bowen,  14  Jones  &  S.  355;  Cunningham  v.  Union  P. 
i;.  Co.  4  Utah,  206,  7  Pac.  795;  Carrico  v.  West  Virginia  C.  &  P.  R. 
Co.  39  W.  Va.  86,  24  L.R.A.  50,  19  S.  E.  571;  Lapointe  v.  Berlin  Mills 
Co.  75  N.  H.  294,  73  Atl.  406;  Felsch  v.  Babb,  72  Neb.  736,  101  N.  W. 
1011.  But  see  Carstens  v.  Hanselman,  61  Mich.  426,  28  N.  W.  159. 
In  this  case,  however,  an  action  for  malpractice,  several  years  had 
elapsed  since  the  date  of  treatment,  and  the  court  based  its  refusal 
on  the  ground  that  as  the  injury  was  healed  no  inspection,  apart  from 
some  knowledge  of  the  character  of  the  injury  and  the  method  of 
treatment,  could  enable  even  a  medical  expert  to  decide  upon  the  mer- 
its or  demerits  of  the  treatment;  and  that  the  jury's  guessing  from  an 
inspection  would  be  of  no  value  whatever;  and  on  the  further  ground 
that  by  reason  of  the  location  of  the  injury  the  inspection  would  have 
been  improper,  if  not  indecent.  And  according  to  French  v.  Wilkinson, 
93  Mich.  322,  53  N.  W.  530,  a  suit  for  injuries  caused  by  a  dog  bite, 
in  which  the  trial  took  place  over  three  years  after  the  bite  and  nine 
months  after  the  expiration  of  the  time  fixed  by  the  declaration  dur- 
ing which  plaintiff  suffered  from  the  bite,  he  could  not  exhibit  the 
then  condition  of  his  limb  without  any  testimony  tending  to  show  no 
change  for  the  worse. 

The  propriety  of  the  practice  cannot  be  questioned  on  the  ground  that  the- 
exhibition  would  tend  to  unduly  excite  the  sympathy  of  the  jurj'  by 


394  CIVIL    TEIAL    BEIEF. 

reason  of  the  youth  and  comeliness  of  the  witness,  who  is  a  female. 
Omaha  Street  R.  Co.  v.  Emminger,  57  Neb.  240,  77  N.  W.  675.  Nor  on 
the  ground  that  the  injury  has  not  been  properly  treated.  Plummer 
V.  Milan,  79  Mo.  App.  439. 
And  the  jury  may  be  permitted  to  examine  with  their  fingers  the  scars 
caused  by  the  alleged  blow,  for  which  damages  are  asked.  Jackson  v. 
Wells,  13  Tex.  Civ.  App.  275,  35  S.  W.  528. 

So,  the  court  may  allow  the  witness  to  be  brought  in  on  a  cot  or  lounge 
and  remain  thereon  while  testifying.  Sherwood  v.  Sioux  Falls,  10 
S.  D.  405,  73  N.  W.  913;  Selleck  v.  Janesville,  100  Wis.  157,  1  L.R.A. 
563,  75  N.  W.  975.  His  right  to  be  present  certainly  cannot  be  ques- 
tioned, and  if  his  condition  as  thus  exhibited  excites  sympathy  it  is 
the  result  of  defendant's  negligence. 

In  Blanchard  v.  Holyoke  Street  R.  Co.  186  Mass.  582,  72  N.  E.  94,  however, 
the  court  denied  a  motion  to  permit  plaintiff  to  be  brought  into  court 
on  a  stretcher  for  the  purpose  of  appearing  as  a  witness  in  her  own 
behalf. 

2  Lanark  v.  Dougherty,  153  111.  163,  38  N.  E.  892;  Freeman  v.  Hutchinson, 

15  Ind.  App.  639,  43  N.  E.  16. 

And  place  him  in  different  attitudes,  to  enable  the  jury  to  determine  the 
extent  of  his  disability.  Citizens'  Street  R.  Co.  v.  Willoeby,  134  Ind. 
563,  33  N.  E.  637. 

But  where  a  person  who  alleged  that  he  suffered  an  injury  to  his  eye  ex- 
hibited it  to  the  jury,  and  his  physician  attempted  to  point  out  the 
injury,  the  adverse  party  was  held  entitled  to  call  medical  experts 
in  rebuttal.  St.  Louis  Southwestern  R.  Co.  v.  Smith,  38  Tex.  Civ. 
App.  507,  86  S.  W.  943. 

3  Affirmative:— Alabama  G.  S.  R.  Co.  v.  Hill,  90  Ala.  71,  9  L.R.A.  442,  8 

So.  90;  St.  Louis  S.  W.  R.  Co.  v.  Dobbins,  60  Ark.  486,  31  S.  W  147 
(discretionary  to  order  it  to  be  made  in  court  or  out)  ;  Hall  *■.  Man- 
son,  99  Iowa,  698,  34  L.R.A.  207,  68  N.  W.  922;  Sehroeder  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  47  Iowa,  375  (a  well-reasoned  case)  ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Thul,  29  Kan.  466,  49  Am.  Rep.  484  (citing  and 
quoting  with  approval  Sehroeder  v.  Chicago,  R.  I.  &  P.  R.  Co.  47 
Iowa,  375)  ;  Hatfield  v.  St.  Paul  &  D.  R.  Co.  33  Minn.  130,  53  Am. 
Rep.  14,  22  N.  W.  176;  Miami  &  M.  Turnp.  Co.  v.  Baily,  37  Ohio  St. 
104;  Bagley  v.  Mason,  69  Vt.  175,  37  Atl.  287;  White  v.  Milwaukee 
City  E.  Co.  61  Wis.  536,  50  Am.  Rep.  154,  21  N.  W.  524.  And  accord- 
ing to  Demenstein  v.  Richardson,  2  Pa.  Dist.  R.  825,  one  suing  for 
personal  injuries  the  extent  of  which  can  be  determined  only  by  such 
an  examination  puts  his  person  in  evidence,  and  whether  the  exam- 
ination is  required  of  him  in  the  court  room  or  in  an  adjacent  room, 
during  trial  or  before  trial,  is  mere  matter  of  detail.  See  also  Graves 
V.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641,  54  N.  W.  757  (sustaining 
the  power  on  the  theory  that  as  the  injured  party  may  exhibit  hin 
wounds  to  the  jury,  the  right  to  compel  him  to  do  so  ought  to  be  ac- 
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corded  his  adversary,  if  it  can  be  done  with  due  regard  to  decency,  and 
in  the  orderly  conduct  of  the  trial). 

Some  courts,  however,  seem  to  regard  this  power  as  discretionary,  to  be 
exercised  or  not,  according  as  there  is  shown  to  be  a  necessity  for,  and 
a  profitable  benefit  to  be  derived  from,  the  examination.  Terre  Haute 
&  I.  Co.  V.  Brunker,  128  Ind.  542,  26  N.  E.  178.  And  if  such  a  show- 
ing be  made,  refusal  of  the  application  is  fatal  error.  Alabama  G.  S. 
R.  Co.  V.  Hill,  90  Ala.  71,  9  L.R.A.  442,  8  So.  90. 

But  the  application  should  not  be  granted  if  the  examination  will  neces- 
sarily involve  the  use  of  anaesthetics.  Sturgeon  v.  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616. 

As  to  abuse  of  discretion  in  refusing  order  for  physical  examination,  see 
also  note  in  15  L.R.A.(N.S.)  663. 

This  power  is  recognized,  however,  if  the  party  has  already  voluntarily 
submitted  the  injured  part  to  the  inspection  of  the  jury  as  evidence. 
(Heynes  v.  Trenton,  123  Mo.  326,  27  S.  W.  622;  Winner  v.  Lathrop, 
67  Hun,  511,  22  N.  Y.  Supp.  516),  the  courts  proceeding  on  the  theory 
that  as  it  is  then  in  evidence,  it  stands  on  the  same  footing  as  any 
other  evidence,  the  character  or  quality  of  which  is  in  issue,  and  can- 
not be  withdrawn  until  the  party  afi^ected  by  it  has  had  an  opportun- 
ity to  apply  every  proper  test  for  the  purpose  of  overcoming  or  re- 
ducing its  probative  force  and  efi'ect. 

As  to  waiver  of  right  to  object  to  physical  examination  or  exhibition  of 
person,  see  note  in  2  L.R.A.(N.S.)  386. 

Negative:— Illinois  C.  R.  Co.  v.  Griffin,  25  C.  C.  A.  413,  53  U.  S.  App.  22, 
80  Fed.  278;  Mills  v.  Wilmington  City  R.  Co.  1  Marv.  (Del.)  269,  40 
Atl.  1114;  Peoria,  D.  &  E.  R.  Co.  v.  Rice,  144  HI.  227,  33  N.  E.  951, 
and  cases  cited;  Parker  v.  Euslow,  102  111.  272,  40  Am.  Rep.  588;  Peo- 
ple v.  McCoy,  45  How.  Pr.  216    (criminal  cases). 

In  McQuigan  v.  Delaware,  L.  &  W.  R.  Co.  129  N.  Y.  50,  14  L.R.A.  466, 
29  N.  E.  235,  the  rule  laid  down  by  Union  P.  R.  Co.  v.  Botsford,  141 
U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000,  that  neither  the  com- 
mon law  nor  the  inherent  power  of  courts  in  the  exercise  of  their 
jurisdiction  warrants  or  authorizes  a  physical  examination  of  the 
party  without  his  consent,  was  followed.  And  this  rule  was  applied 
to  compulsory  examinations  both  before  and  at  trial.  Ibid.,  and  cases 
cited.  But  in  1893-94,  by  amendment  to  §  873,  Code  of  Civil  Proce- 
dure, power  was  expressly  given  trial  courts  to  order  a  compulsory 
physical  examination  of  one  suing  for  personal  injuries,  if  the  requi- 
■site  showing  be  made  by  the  party  applying  therefor.  But  this  power 
is  limited  to  examinations  before  trial  (Lyon  v.  Manhattan  R.  Co.  142 
N.  Y.  298,  25  L.R.A.  402,  37  N.  E.  113;  Green  v.  Middlesex  Valley 
R.  Co.  31  App.  Div.  412,  53  N.  Y.  Supp.  500;  Sewell  v.  Butler,  10  App. 
Div.  77,  44  N.  Y.  Supp.  1074),  and  does  not  apply  to  examinations 
during  trial  and  in  the  presence  of  the  jury.     Cole  v.  Fall  Brook  Coal 
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Co.  87  Hun,  584,  34  N.  Y.  Supp.  572;  Neill  v.  Brooklyn  Elev.  E.  Co. 
13  Misc.  403,  34  N.  Y.  Supp.  1144. 

In  several  states  the  express  question  stated  in  the  text  seems  never  to 
have  been  directly  involved  and  passed  upon;  the  eases  involving, 
rather,  the  question  of  the  existence  or  nonexistence  of  the  power 
of  the  court  during  trial  to  compel  the  injured  party  to  submit  him- 
self to  a  physical  examination  by  experts,  to  be  either  selected  by  the 
court  or  agreed  upon  by  the  parties,  with  a  view  to  their  subsequently 
testifying  as  to  the  nature  and  extent  of  the  injuries  as  shown  by  the 
examination.  See,  for  instance,  Missouri  P.  R.  Co.  v.  Johnson,  72  Tex. 
95,  10  S.  W.  325;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Norfleet,  78  Tex.  321,  14 
S.  W.  703;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Pendery,  14  Tex.  Civ.  App.  60, 
36  S.  W.  793;  Houston  &  T.  C.  E.  Co.  v.  Berling,  14  Tex.  Civ.  App. 
544,  37  S.  W.  1083;  Smith  v.  Spokane,  16  Wash.  403,  47  Pac.  888; 
Savannah,  F.  &  W.  R.  Co.  v.  Wainwright,  99  Ga.  255,  25  S.  E.  622; 
Southern  Kansas  E.  Co.  v.  Michaels,  57  Kan.  474,  46  Pac.  938;  Belt 
Electric  Line  Co.  v.  Allen,  19  Ky.  L.  Eep.  1656,  44  S.  W.  89;  Owens 
r.  Kansas  City,  St.  J.  &  C.  B.  E.  Co.  95  Mo.  169,  8  S.  W.  350,  and 
cases  cited  (a  leading  case)  ;  FuUerton  v.  Fordyce,  121  Mo.  1,  25  S. 
W.  587 ;  Chadron  v.  Glover,  43  Neb.  732,  62  N.  W.  62 ;  Lane  v.  Spokane 
Falls  &  N.  E.  Co.  21  Wash.  119,  46  L.E.A.  153,  75  Am.  St.  Rep.  821, 
57  Pac.  367  (considering  and  classifying  the  cases). 

For  other  cases  and  u  full  review  of  the  subject,  see  note  in  14  L.E.A. 
466,  and  supplemental  note  in  23  L.E.A. (N.S.)  463. 

See  also  note  in  15  L.R.A. (N.S.)  663,  on  question  when  the  refusal  of  an 
order  for  physical  examination  amounts  to  an  abuse  of  discretion,  and 
note  in  2  L.E.A. (N.S.)  386,  on  waiver  of  the  right  to  object  to  physical 
examination  or  exhibition  of  person. 

That  the  court  cannot  compel  plaintiff  in  an  action  for  personal  injuries  tn 
submit  to  the  taking  of  an  X-ray  photograph  of  the  injured  portion  is 
declared  in  Dean  v.  Wabash  E.  Co.  229  Mo.  425,  129  S.  W.  953,  on 
the  ground  that  injuries  sometimes  result  to  the  patient  from  the  ap- 
plication of  such  photographic  process. 

2.  Exhibiting  chattel. 

On  the  trial  of  an  issue  involving  the  quality  or  condition  of 
a  chattel  the  court  may  allow  the  thing  to  be  shown  to  the  jury, 
upon  proper  evidence  as  to  the  identity  of  the  thing  and  of  its 
condition  at  the  time  in  question ;  ^  but  not  where  its  condition 
at  the  time  of  the  trial  is  such  that  the  determination  of  its 
original  condition  or  quality  is  not  a  question  of  common  knowl- 
edge, but  necessarily  requires  a  particular  scientific  knowledge 
and  cxpertness.^    Whether  the  court  can  compel  a  party  to  pro- 
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duce  a  chattel  for  such  examination,  even  though  it  be  in  court, 
is  not  clear.* 

And  it  is  proper  to  exhibit  to  the  jury  any  physical  object 
which  tends  to  establish  any  controverted  fact  or  issue.* 

1  Von  Reeden  t.  Evans,  52  111.  App.  209;  Columbia  City  v.  Langohr,  20  Iiid. 

App.  395,  50  N.  E.  831  (a  board  from  the  walk  at  the  place  when; 
plaintiff  was  injured )  ;  Fogg  v.  Eodgers,  84  Ky.  558,  2  S.  W.  248 ; 
Hudson  V.  Koos,  76  Mich.  173,  42  N.  W.  1099 ;  Stevenson  >'.  Michigan 
Log  Towing  Co.  103  Mich.  412,  61  N.  W.  536;  King  v.  New  York  C.  & 
H.  E.  R.  Co.  72  N.  Y.  607  (iron  hook  broken  from  alleged  flaw.  In 
this  case  some  stress  was  laid  on  the  fact  that  the  question  was  one  of 
common  knowledge  as  justifying  the  exhibition  of  the  object)  ;  Peo- 
ple V.  Gonzalez,  35  N.  Y.  49;  Ruloff's  Case,  11  Abb.  Pr.  N.  S.  245, 
s.  c,  less  fully,  as  Euloff  v.  People,  45  N.  Y.  213 ;  People  v.  Muller,  32 
Hun,  209  (photographs;  on  indictment  for  the  sale  of  tliem,  as 
deemed  obscene)  ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  McKelvcy,  12 
Ohio  C.  C.  426,  5  Ohio  C.  D.  561  (sparks  shown  to  have  come  from  an 
engine  claimed  to  have  set  buildings  on  fire)  ;  Luic  v.  Taylor,  3  Fost. 
&  F.  731. 
But  its  condition  must  be  shown  to  have  remained  unchanged.  Foote  v. 
Woodworth,  66  Vt.  216,  28  Atl.  1034. 

And  it  must  be  fully  identified.  McGrail  v.  Kalamazoo,  94  ?,lich.  52,  .53 
N.  W.  955. 

In  California,  by  statute,  "material  objects  presented  to  the  senses"  are 
made  evidence  and  may  be  exhibited  to  the  jury  if  they  have  such  a 
relation  to  the  fact  in  dispute  as  to  alford  reasonable  grounds  of  be- 
lief respecting  it,  or  to  make  an  item  in  the  sum  of  the  evidence. 
And  according  to  Thomas  Fruit  Co.  v.  Stark,  107  Cal.  206,  40  Pac.  336, 
samples  of  work  done  under  contract,  although  not  shown  to  be  fair 
samples,  may  be  exhibited  on  the  question  of  defective  performance  of 
the  contract.  Whether  they  are  fair  samples  or  not  is  a  circumstance 
affecting  their  weight,  and  not  their  admissibility,  as  evidence. 

Whether  articles  proposed  to  be  exhibited  in  court  are  too  cumbrous  or  not 
is  a  question  addressed  to  the  discretion  of  the  presiding  judge.  Jack- 
son V.  Pool,  91  Tenn.  448,  19  S.  W.  324. 

2  So  held,  on  an  issue  of  the  soundness  or  unsoundness  of  a  railroad  rail, 

as  to  pieces  of  the  broken  rail  claimed  to  have  been  picked  up  at  the 
time  of  and  six  months  after  the  accident,  during  which  time  they 
had  been  exposed  to  the  weather.  Stewart  v.  Evarts,  76  Wis.  35,  44 
N.  W.  1092. 

'  According  to  Hunter  v.  Allen,  35  Barb.  42,  and  Withey  v.  Pere  Marquette 
R.  Co.  141  Mich.  412,  1  L.E.A.(N.S.)  352,  113  Am.  St.  Eep.  353,  104 
N.  W.  773,  7  A.  &  E.  Ann.  Cas.  948,  it  is  not  error  to  refuse.  Dicfum, 
that  it  would  be  error  to  compel  it.     But  query.     But  Groundwater 
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V.  Washington,  92  Wis.  56,  65  N.  W.  87],  holding  that  granting  such 
an  application  is  within  the  discretion  of  the  trial  court. 

*  As  the  clothing  worn  by  a  party  when  injured,  as  tending  to  show  which 
of  two  conflicting  theories  as  to  the  cause  of  the  accident  is  correct. 
Senn  v.  Southern  R.  Co.  108  Mo.  142,  18  S.  W.  1007.  See  also  Tudor 
Iron  Works  v.  Weber,  129  111.  535,  21  N.  E.  1078;  McMurrin  v.  Rig- 
by,  80  Iowa,  322,  45  N.  W.  877. 

Or  a  boot  showing  the  indentations  on  it  as  tending  to  show  that  the  wear- 
er's foot  had  been  run  over  by  a  car  wheel,  and  that  the  brake  had  not 
been  applied.  Hays  v.  Gainsville  Street  R.  Co.  70  Tex.  602,  8  S.  W. 
491. 

And  according  to  Williams  v.  Nally,  20  Ky.  L.  Rep.  244,  45  S.  W.  874,  the 
bones  of  a  fractured  leg  which  had  to  be  amputated  may  be  introduced 
for  inspection  by  experts,  upon  the  question  as  to  whether  the  leg  was 
properly  treated. 

In  Cohankus  Mfg.  Co.  v.  Rogers,  29  Ky.  L.  Rep.  747,  96  S.  W.  437,  per- 
mitting jury  to  examine  dangerous  machine  was  held  to  be  within  the 
discretion  of  the  court. 

Otherwise,  if  the  inspection  is  merely  an  appeal  to  the  feelings  and  sym- 
pathies of  the  jurors.  Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala. 
211,  12  So.  176   (a  boot  worn  by  plaintiff  when  injured). 

And  Rost  V.  Brooklyn  Heights  R.  Co.  10  App.  Div.  477,  41  N.  Y.  Supp. 
1069,  holds  that  the  amputated  foot  of  a  child  cannot  be  shown  to  the 
jury  to  show  the  size  of  the  child  at  the  time,  where  she  is  present  in 
court  at  the  trial,  and  defendant  admits  that  the  amputation  wa* 
properly  done. 

Permitting  jury  to  inspect,  through  a  microscope,  particles  of  steel  and 
iron  collected  with  a  magnet  from  a  building  alleged  to  have  been  in- 
juriously affected  by  the  erection  of  an  elevated  railroad,  was  disap- 
proved in  Cotton  v.  Boston  Elev.  R.  Co.  191  Mass.  103,  77  N.  E.  698. 

3.  Photographs. 

On  the  trial  of  an  issue  involving  the  condition,  appearance, 
or  identity  of  a  person/  place,"  or  thing,*  at  a  previous  time, 
a  photograph  taken  at  the  time  in  question  is  competent  upon 
proper  evidence  of  its  fidelity.* 

1  Ruloff's  Case,  11  Abb.  Pr.  N.  S.  245 ;  less  fully  as  Rulofif  v.  People,  45 
N.  Y.  213;  s.  p.  Cowley' v.  People,  83  N.  Y.  465;  Alberti  v.  New  York, 
L.  E.  &  W.  R.  Co.  118  N.  Y.  77,  6  L.R.A.  765,  23  N.  E.  35.  Thus,  a 
photograph  of  a  child  seven  years  old  at  the  time  of  its  death  alleged 
to  have  been  caused  by  another's  negligence  is  competent  on  the  ques- 
tion of  its  physical  development,  as  tending  to  show  probable  further 
development,  although  it  was  taken  two  years  before  the  death  of  the 
child.     Taylor,  B.  &  H.  R.  Co.  v.  Warner,  88  Tex    642,  32  S.  W.  868. 
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The  fact  that  it  had  been  taken  two  years  before  the  death  of  the  chiM 
is  a  circumstance  affecting  its  weight  only. 

X-ray  photographs  are  subject  to  the  rules  applicable  to  ordinary  photo- 
graphs, and  are  admissible  under  similar  conditions,  including  the 
testimony  of  experts  to  explain  the  process  of  taking  such  pictures 
and  the  difference  between  them  and  ordinary  photographs. 

The  subject  of  X-ray  photographs  and  their  use  as  evidence  is  considered  in 
State  V.  Matheson,  130  Iowa,  440,  114  Am.  St.  Kep.  427,  103  N.  W. 
137,  8  A.  &  E.  Ann.  Cas.  430;  DeForge  v.  New  York,  N.  H.  &  H.  E. 
Co.  178  Mass.  59,  86  Am.  St.  Rep.  464,  59  N.  E.  669;  Carlson  v.  Ben- 
ton, 66  Neb.  486,  92  N.  W.  600,  1  A.  &  E.  Ann.  Cas.  159;  Miller  v. 
Minturn,  73  Ark.  183,  83  S.  W.  918;  Chicago  &  J.  Electric  R.  Co.  v. 
Spence,  213  111.  220,  104  Am.  St.  Rep.  213,  72  N.  E.  796;  Jameson  v. 
Weld,  93  Me.  345,  45  Atl.  299;  Geneva  v.  Burnett,  65  Neb.  464,  58 
L.E.A.  287,  101  Am.  St.  Rep.  628,  91  N.  W.  275;  Mauch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816;  Miller  v.  Dumon,  24  Wash.  648,  64  Pac. 
804. 

So,  also,  as  to  a  photograph  taken  by  the  cathode  or  X-ray  process,  to  show 
the  condition  of  bones  as  affected  by  an  injury.  Smith  v.  Grant 
(Colo.  Dist.  Ct.)  29  Chicago  Leg.  News,  145;  Bruce  v.  Beall,  99  Tenn. 
303,  41  S.  W.  445. 

So  held,  also,  as  to  copies  of  photographs  of  a  deceased  person  sought  to 
be  identified,  which  were  recognized  by  witnesses  well  acquainted  with 
him  in  his  lifetime  as  true  likenesses  of  him.  Wilcox  v.  Wilcox, 
46  Hun,  32. 

Otherwise,  however,  if  the  photograph  will  be  of  no  assistance  to  the  jury, 
but  will  rather  tend  to  confuse  them.  Ortiz  v.  State,  30  Fla.  256,  11 
So.  611;  Rock  Island  v.  Drost,  71  111.  App.  613.  And  its  exhibition  is 
merely  calculated  to  arouse  their  sympathy.  Selleck  v.  Janesvillc, 
104  Wis;  570,  47  L.R.A.  69],  76  Am.  St.  Rep.  892,  80  N.  W.  944. 

So,  on  an  issue  of  mental  or  testamentary  capacity,  a  testator's  photograph 
is  not  admissible,  even  though  shown  to  fairly  represent  him.  Var- 
ner  v.  Varner,  16  Ohio  C.  C.  386,  9  Ohio  C.  D.  273.     (Error  to  admit.) 

And  a,  photograph  offered  to  show  physical  appearance  is  properly  ex- 
cluded where  direct  evidence  may  be  easily  obtained.  Gilbert  v.  West 
End  Street  R.  Co.  160  Mass.  403,  36  N.  E.  60. 

For  further  cases  on  the  question  of  the  admissibility  of  photographs  of 
persons,  see  note  to  Dederichs  v.  Salt  Lake  City  R.  Co.  35  L.R.A.  802, 
805,  and  supplemental  note  in  15  L.R.A.  (N.S.)   1162. 

« Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  90  Ala.  25,  8  So.  43;  Dyson  v. 
New  York  &  N.  E.  R.  Co.  57  Conn.  9,  17  Atl.  137;  Bedell  v.  Berkey, 
76  Mich.  435,  43  N.  W.  308;  People  v.  Buddensieck,  103  N.  Y.  487, 
9  N.  E.  44;  Archer  v.  New  York,  N.  H.  &  H.  R.  Co.  106  N.  Y.  589,  13 
N.  E.  318;  Williams  v.  Brooklyn  Elev.  E.  Co.  57  Hun,  591,  10  N.  Y. 
Supp.  929,  reversed  on  other  grounds  in  126  N.  Y.  96,  26  N.  E.  1048; 
Warner  v.  Randolph,  18  App.  Div.  458,  45  N.  Y.  Supp.  1112;  Cozzens 
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V.  Higgins,  ]  Alib.  App.  Dec.  451;  Beardslee  v.  Columbia  Twp.  188  Pa. 
496,  41  Atl.  617;  Missouri,  K.  &  T.  R.  Co.  v.  Moore,  4  Tex.  App.  Civ. 
Cas.  (Willson)  323,  15  S.  W.  714  (error  to  exclude);  Dedericlis  v. 
Salt  Lalje  City  R.  Co.  14  Utah,  137,  35  L.R.A.  802,  46  Pac.  056,  and 
cases  cited.  But  in  North  Carolina  the  rule  seems  to  be  that  photo- 
graphs may  only  be  used  by  a  witness  in  connection  Avith  and  to 
explain  his  testimony,  and  are  not  admissible  as  evidence  per  se.  See 
also  notes  in  35  L.R.A.  809,  and  15  L.R.A.  (N.S.)  1162. 

According  to  Scott  v.  New  Orleans,  21  C.  C.  A.  402,  41  U.  S.  App.  498,  75 
Fed.  373,  the  difference  between  the  images  produced  upon  the  pho- 
tographic plate  and  the  retina  of  the  human  eye  does  not  affect  the 
admissibility  of  the  pliotograpli ;  but  is  merely  a  circumstance  affect- 
ing its  weight.  But  the  jury  should,  by  proper  instructions,  be  warned 
against  the  liability  of  such  evidence  to  mislead. 

Nor  is  its  admissibility  affected  by  the  fact  that  there  has  been  a  change 
in  the  condition  or  appearance  of  the  place  since  the  time  in  question 
and  before  the  photograph  was  taken,  due  to  some  action  of  the  party 
opposing  its  admission.  Stott  v.  New  York,  L.  E.  &  W.  R.  Co.  66 
Hun,  633,  21  N.  Y.  Supp.  353.  So  held  in  Beardslee  v.  Columbia  Twp. 
188  Pa.  496,  41  Atl.  617,  if  the  substantial  identity  of  the  place  be 
not  destroyed,  and  the  changes  are  pointed  out  to  the  jury.  Contra 
of  a  photograph  taken  long  after  the  time  in  question  and  after  ma- 
terial changes  had  taken  place,  from  both  natural  and  human  causes, 
— especially  where  the  party  offering  it  has  had  the  benefit  of  a  map 
of  his  own  making  and  introduced  by  him.  Hampton  v.  Norfolk  &  W. 
R.  Co.  120  N.  C.  534,  35  L.R.A.  808,  27  S.  E.  96. 

Otherwise  if  the  photograph  be  not  a  true  representation  of  the  place. 
Threlkeld  v.  Wabash  R.  Co.  68  Mo.  App.  127;  Leidlein  v.  Meyer,  95 
Mich.  586,  55  N.  W.  367.  And  its  only  effect  would  be  to  mislead 
and  confuse  the  jury.  Carey  v.  Hubbardston,  172  Mass.  106,  51  N.  E. 
521. 

And  a  photograph  is  not  admissible  if  the  jury  have  viewed  the  prem- 
ises. Dobson  V.  Philadelphia,  7  Pa.  Dist.  R.  321.  Contra  if  the  view, 
though  proper,  be  impracticable.  Omaha  Southern  R.  Co.  v.  Beeson, 
36  Nev.  361,  54  N.  W.  557. 

Eor  further  cases  on  the  admissibility  of  photographs  of  places,  see  notes 
in  35  L.R.A.  802  and  15  L.R.A. (N.S.)   1162. 

3  Turner  v.  Boston  &  M.  R.  Co.  158  Mass.  261,  33  N.  E.  520;  Wurmser  v. 

Frederick,  62  Mo.  App.  634;  Conrad  v.  Richter,  13  Pa.  Co.  Ct.  478; 
Chestnut  Hill  &  S.  H.  Turnp.  Co.  v.  Piper,  15  W.  N.  C.  55. 

4  The  court  will  not  judicially  notice  the  fidelity  of  a  photograph  offered  in 

evidence;  but  that  fact  must  be  established  by  proper  evidence.  Var- 
ner  v.  Varner,  16  Ohio  C.  C.  386,  9  Ohio  C.  D.  273,  and  cases  cited; 
Goldsboro  v.  Central  R.  Co.  60  N.  J.  L.  49,  37  Atl.  433;  Beardslee  v. 
Columbia  Twp.  188  Pa.  496,  41  Atl.  617,  and  case?  in  notes  in  35 
L.R.A.  803,  and  15  L.R.A.(N.S.)   1162. 
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-Vnd  while  it  is  usually  the  better  practice  to  verify  the  fidelity  of  a  pho- 
tograph by  testimony  of  the  photographer  who  took  it,  it  is  not  ab- 
solutely necessary  that  it  be  so  verified.  Roosevelt  Hospital  v.  New 
York  Elev.  E.  Co.  66  Hun,  633,  21  N.  Y.  Supp.  205,  206.  But  it  may 
be  verified  by  any  person  of  equally  correct  vision  and  powers  of  ob- 
servation who  is  familiar  with  the  object  photographed.  Roosevelt 
Hospital  V.  New  York  Elev.  R.  Co.  supra;  Nies  v.  Broadhead,  75  Hun, 
255,  27  N.  Y.  Supp.  52. 

Where  witnesses  in  a  negligence  case  had  on  cross-examination  described 
the  passenger  who  claimed  to  have  been  injured,  it  was  held  that  a 
photograph  of  the  passenger  could  not  be  introduced  to  contradict 
such  witnesses,  they  not  having  been  interrogated  concerning  it.  Stias- 
ny  v.  Metropolitan  Street  R.  Co.  58  App.  Div.  172,  68  N.  Y.  Supp.  694. 

4.  View. 

a.  In  general. — The  right  to  send  the  jury  out  to  have  a  view, 
although  of  common-law  origin,^  is  now  generally  regulated  by 
statute,*  though  it  may  he  done  with  the  consent  of  the  parties.^ 

1  While  it  is  uncertain  when  a  view  by  the  jury  would  be  granted  or  re- 
fused at  common-law,  the  prevailing  opinion  seemed  to  be  that  views 
were  sanctioned  by  the  common-law  practice,  although  allowed  only 
in  certain  real  actions.  The  view  was  not  a  matter  of  right,  however, 
but  proceeded  upon  the  opinion  of  the  judge  as  to  its  propriety  and 
necessity.  See  Springer  v.  Chicago,  135  HI.  552,  12  L.R.A.  609,  26 
N.  E.  514,  and  cases  in  note  to  People  v.  Thorn,  42  L.R.A.  368.  And 
in  Newham  v.  Taite,  6  Scott,  575,  1  Arnold,  244,  the  court  refused 
a  view,  saying  it  had  difficulty  in  seeing  how  the  rule  could  be  en- 
forced if  granted. 

-\nd  a  statute  making  it  obligatory  on  a  court  to  permit  a  jury  in  eminent 
domain  proceedings  to  view  the  premises  on  application  of  either 
party  was  held,  in  Springer  v.  Chicago,  135  111.  552,  12  L.R.A.  609, 
26  N.  E.  514,  not  to  preclude  the  common-law  power  of  the  court 
in  other  cases  to  permit  a,  view  in  its  discretion. 

In  Jenkins  v.  Wilmington  &  W.  R.  Co.  110  N.  C.  438,  15  S.  E.  193,  the 
practice  is  characterized  as  one  not  to  be  encouraged  and  as  "most 
usually  unnecessary  for  any  good  purpose,  .'  .  .  productive  of  de- 
lay and  expense,  and,  on  occasions,  possibly,  of  irregularities,''  though 
it  is  held  discretionary  with  the  trial  judge  to  grant  or  refuse  the 
view;  and  should  be  refused  if  a  map  of  the  locality  and  evidence  of 
witnesses  are  sufficient  to  convey  to  the  jury  an  intelligent  compre- 
hension of  the  issues. 

*  Under  the  general  form  of  statutes  authorizing  a  view  whenever,  in  the 
opinion  of  the  judge,  it  is  proper  for  the  jury  to  have  a  view,  it  is 
usually  allowed  in  any  kind  of  action,  without  reference  to  the  sub- 
ject-matter. Washburn  v.  Milwaukee  &  L.  W.  R.  Co.  59  Wis.  ."04, 
Abbott,  Civ.  Jur.  T.— 26. 


402  CIVIL    THIAL    BEIEP. 

]8  N.  W.  328  But  it  is  not  a  matter  of  riglit,  the  application  being 
discretionary  with  the  trial  judge.  Leidleiu  v.  Meyer,  95  Mich.  586, 
55  N.  W.  367;  Andrews  v.  Youmans,  82  Wis.  81,  52  N.  W.  23.  The 
question  being  whether  the  view  is  proper  ajid  necessary.  See  also 
eases  cited  in  notes  to  People  v.  Thorn,  42  L.R.A.  370 ;  and  Springer  v. 
Chicago,  12  L.E.A.  611.     See  also  the  next  succeeding  section. 

And  statutes  apparently  designed  for  other  purposes  have  been  held  U>  au- 
thorize views  by  the  jury.  Thus,  in  Illinois  the  court,  in  a  proceeding 
providing  that  in  cases  of  tliis  character  the  hearing  shall  be  con- 
ducted to  confirm  a  special  assessment,  may,  in  its  discretion,  under 
a  stabite  as  any  other  case  at  law,  order  a.  view  of  the  locus  in  quo 
by  the  jury.  Vane  v.  Kvanston,  150  111.  010,  31  N.  E.  901.  And  ac- 
cording to  Traut  v.  New  York,  C.  &  St.  L.  E.  Co.  1  Monaghan  (Pa.) 
394,  15  Atl.  678,  a  statute  giving  the  court  to  which  an  appeal  from 
the  report  of  reviewers  is  taken  power  io  order  what  notices  sliuH 
be  given,  connected  with  any  part  of  the  proceedings,  and  to  make  all 
such  orders  connected  therewith  as  may  be  deemed  requisite,  authorizes 
an  order  in  eminent  domain  proceedings  directing  the  jury  to  view  tlie 
premises  after  they  are  impaneled  and  sworn. 

There  is  express  statutory  authority  for  views  in  some  particular  claasc* 
of  cases.  Thus,  in  New  Y'ork  a  view  by  the  jury  in  actions  of  waste  is 
provided  for  in  N.  Y'.  Code  Civ.  Proc.  §  1659. 

Whether  the  United  States  courts  must  follow  the  state  practice  on 
applications  for  view  does  not  appear  to  have  been  settled.  If  it  were 
a  mode  of  taking  evidence  the  state  practice  would  not  be  applicable 
(see  Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  724), 
but  doubtless  it  still  might  be  allowed  on  consent,  though  consent 
would  not  make  it  matter  of  right.  Considered  as  simply  qualifying 
the  jury  to  understand  evidence,  the  question  whether  the  state  prac- 
tice controls  in  the  United  States  courts  depends  on  the  application 
of  the  distinction  in  Nudd  v.  Burrows,  91  U.  S.  426,  23  L.  ed.  286. 
Owens  v.  Missouri  P.  K.  Co.  38  Fed.  571,  did  not  involve  this  question, 
but  merely  held  that  permitting  the  jury  in  an  action  for  damages 
for  personal  injuries  caused  by  a  collision  with  a,  locomotive  to  ex- 
amine a  railroad  engine,  though  against  the  objection  of  the  defend- 
ant, was  not  a  ground  for  a  new  trial  where,  in  reaching  a  verdict,  the 
jury  had  to  decide  for  themselves  whether  the  person  was  struck  by 
the  engine  and  how  he  came  to  be  struck,  and  whether  he  was  walking 
or  lying  down  on  the  track  when  he  was  struck. 

When  view  is  allowed,  they  follow  the  state  practice  as  to  expenses.  Hunt- 
ress V.  Epson,  15  Fed.  732. 

3  Milledgeville  v.  Brown,  87  Ga.  599,  13  S.  E.  038  (where  no  question  Wiis 
made  as  to  the  duty  or  power  of  tlie  court,  because  the  view  was  had 
by  consent  of  botl)  parties). 
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Ji.  Diacreiion  of  court.- — It  is  not  a  matter  of  I'iglit,  howcvei', 
but  the  application,  whether  under  the  practice  at  common  law 
or  under  the  statutes,  is  addressed  to  the  discretion  of  the  trial 
judge,*  and  may  be  granted  by  him  if  he  deems  it  proper  and 
necessary.^ 

3  Saint  V.  Guerrerio,  37  Colo.  448,  30  Pac.  335;  Broyles  v.  Frisoek,  97  Ga. 
643,  25  S.  E.  389;  Springer  v.  Chicago,  135  111.  552,  ]2  L.R.A.  009,  M 
S.  E.  514;  Chicago  v.  Baker,  39  C.  C.  A.  318,  08  Fed.  830;  Jackson 
County  V.  Nichols,  139  Ind.  Oil,  38  N.  E.  526;  Banning  v.  Chicago, 
R.  J.  &  P.  R.  Co.  89  Iowa,  74,  56  N.  W.  277 ;  Lenderson  &  C.  Oravpl 
Road  Co.  V.  Cosby,  19  Ky.  L.  Rep.  1851,  44  S.  W.  639;  Memphis  &  C. 
Packet  Co.  v.  Buckner,  108  Ky.  701,  57  S.  W.  482;  Mulliken  v. 
Corunna,  110  Mich.  212,  68  N.  W.  141;  Dupuis  v.  Saginaw  Valley 
Traction  Co.  146  Mich.  151,  109  N.  W.  413;  Brown  v.  Kohout,  61  Miim. 
113,  03  N.  W.  248;  Jenkins  v.  Wilmington  &  W.  R.  Co.  110  N.  ('. 
438,  15  S.  E.  193;  Rudolph  v.  Pennsylvania  S.  Valley  R.  Co.  180  Pa. 
541,  40  Atl.  1083;  Bellingham  Bay  &  B.  C.  R.  Co.  v.  Strand,  4  Wa.il  . 
311,  30  Pac.  144;  Gunn  v.  Ohio  River  K.  Co.  36  W.  Va.  165,  14  S.  V.. 
465;  Andrews  v.  Youmans,  82  Wis.  81,  52  N.  W.  23;  Koepke  v.  Mil- 
waukee, 112  Wis.  475,  88  N.  W.  238;  Bibb  County  v.  Reese,  115  Ga. 
346,  41  S.  E.  636;  Maloney  v.  King,  30  Mont.  158,  76  Pae.  4;  Alberts 
V.  Husenetter,  77  Neb.  699,  110  N.  W.  657. 

2  The  court  must  always  determine  from  the  peculiar  facts  in  each  ca.se 
as  to  whether  it  is  necessary  and  proper  for  the  jury  to  have  a  view  to 
enable  them  to  reach  a  just  decision.  Henderson  &  C.  Gravel  Road 
Co.  v.  Cosby,  19  Ky.  L.  Rep.  1851,  44  S.  W.  639.  And  its  decision  will 
not  be  disturbed  on  appeal,  unless  it  clearly  appears  that  the  view 
was  necessary  and  practicable,  and  that  its  denial  probably  injured 
the  party  applying.  Gunn  v.  Ohio  River  R.  Co.  36  W.  Va.  165,  14 
S.  E.  465. 

If  the  jury  is  granted  a  view,  the  information  derived  from  such  a  view 
cannot  control  their  deliberations,  which  must  be  based  on  the  evi- 
dence in  the  case,  and  not  on  the  view.  Keller  v.  Harrison,  —  Iowa, 
— ,  128  N.  W.  851. 

In  the  following  cases  inspection  by  the  jury  was  permitted:  Jones  v.  F. 
S.  Royster  Guano  Co.  6  Ga.  App.  506,  65  S.  E.  361  (inspecting  fertil- 
izer factory  in  action  for  nuisance);  Wood  County  v.  Shinnew,  30 
Ohio  C.  C.  158  (ditch  improvement;  second  view  refused)  ;  Lee  \. 
Northwestern  R.  Co.  84  S.  C.  125,  65  S.  E.  1031  (place  of  alleged 
injury) ;  Olsen  v.  North  Pacific  Lumber  Co.  55  C.  C.  A.  665,  119  Fed.  77 
(savfmill  in  operation)  ;  Cram  v.  Chicago,  94  111.  App.  109  (premises 
claimed  to  have  been  injured  by  the  construction  of  a  viaduct)  ;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Pcnketh,  27  Ind.  App.  210,  60  N.  K. 
1095  (railroad  crossing  at  place  of  accident)  ;  Louisville  A.  &  V. 
Valley  Electric  R.  Co.  v.  Whipps,  27  Ky.  L.  Rep.  977,  87  S.  W.  208 
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(premises  intended  for  a  railroad  station) ;  Louisville  v.  Caron,  28  Ky. 
L.  Rep.  844,  90  S.  W.  604  (change  of  grade  resulting  in  injury  to 
abutting  owner)  ;  Flint  v.  Union  Water  Power  Co.  73  N.  H.  483,  62 
Atl.  788  (premises  injured  by  flowage  of  water) ;  Hampton  v.  Macou, 
113  Ga.  93,  38  S.  £.  387  (defective  street);  Board  of  Internal  Im- 
provement V.  Moore,  23  Ky.  L.  Rep.  1885,  66  S.  W.  417  (injured  phae- 
ton) ;  Northwestern  Mut.  L.  Ins.  Co.  v.  Sun  Ins.  Office,  85  Minn.  65, 
88  N.  W.  272  (building  injured  by  fire.  But  knowledge  ao  acquired 
cannot  be  used  in  determining  the  total  loss)  ;  Dobbins' v.  Little  Rock,. 
R.  &  Electric  Co.  79  Ark.  85,  95  S.  W.  794,  9  A.  &  E.  Ann.  Cas.  84 
(inspection  of  controller  on  a  street  car). 
And  a  view  is  properly  refused  where  the  conditions  existing  at  the  time 
in  question  have  changed  materially  (Henderson  &  C.  Gravel  Road  Co. 
v.  Cosby,  19  Ky.  L.  Rep.  1851,  44  S.  W.  639;  Broyles  v.  Prisock,  97  Ga. 
643,  25  S.  E.  389;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  89  Mich.  315, 
17  L.R.A.  539,  50  jST.  W.  852 )  ;  or  the  facts  involved  are  of  such  a 
character  that  they  can  be  accurately  described  to  the  jury  (Ohio  & 
M.  R.  to.  v.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428)  ;  or  where  request 
is  made  after  evidence  is  all  in  (Sanitary  Dist.  v.  McGuirl,  86  111. 
App.  392).  See  fui'ther,  as  to  the  discretion  of  the  court,  cases  cited 
in  note  to  People  v.  Thorn,  42  L.R.A.  372. 

c.  Object. — Whether  a  view  when  had  is  merely  to  enable 
the  jury  to  understand  the  evidence,  or  is  to  be  also  a  source  of 
additional  evidence,  is  a  disputed  question.^ 

1  There  seem  to  be  three  different  lines  of  authorities.  According  to  one 
view  what  the  jury  may  observe  when  sent  out  to  view  the  premises  in 
dispute  can,  under  no  circumstances,  become  evidence,  nor  can  the  jury 
take  it  into  consideration  otherwise  than  as  affording  them  means  to 
better  understand  and  apply  the  evidence  adduced.  Lanin  v.  Chi- 
cago, W.  &  N.  R.  Co.  33  Fed.  415;  Machader  v.  Williams,  54  Ohio  St. 
344,  43  N.  E.  324;  Wright  v.  Carpenter,'  49  Cal.  607;  Close  v.  Samm, 
27  Iowa,  503. 

Hence  it  is  error  to  instruct  the  jury  that  they  are  to  take  into  consider- 
ation their  personal  examination,  like  the  evidence.  Wright  v.  Car- 
penter, 49  Cal.  607;  Close  v.  Samm,  27  Iowa,  503. 

Where  referees,  upon  the  trial,  inspected  premises  (in  the  presence  of 
counsel)  and  based  their  findings  upon  the  proofs  and  such  view, — 
ffcld,  that  if  such  inspection  was  additional  ocular  evidence  it  must 
appear  in  the  case  on  appeal,  or  the  appellate  court  could  not  regard 
it  in  determining  whether  the  findings  were  justified  by  the  evidence. 
riafliii  V.  lleyer,  75  N.  Y.  260,  31  Am.  Rep.  467,  reversing  11  Jones  & 
S.  1.  Compare  Maxted  v.  Seymour,  56  Mich.  129,  22  N.  W.  219; 
Omalia  &  R.  Valley  R.  Co.  v.  Walker,  17  Neb.  432,  23  N.  W.  348. 
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According  to  anotlicr  line,  what  may  perhaps  be  termed  "mute"  evidence 
maj'  be  used  by  the  jury  in  reaching  their  conclusion  like  any  other 
evidence  offered,  and  under  some  circumstances  it  may  even  be  taken 
as  determinative  of  the  dispute,  to  the  exclusion  of  the  oral  evidence. 
Kock  Island  &  P.  R.  Co.  v.  Leisy  Brewing  Co.  174  111.  547,  51  N.  E. 
572;  Chicago,  K.  &  W.  R.  Co.  v.  Willits,  45  Kan.  110,  25  Pac.  576. 

Still  other  authorities,  taking  the  middle  ground,  permit  the  jury  to  use 
their  observations  as  evidence,  but  not  as  preponderating,  and  in  order 
to  uphold  the  verdict  as  supported  by  the  evidence  the  conclusions  of 
the  jury  must,  measurably  at  least,  be  supported  by  what  actually 
appears  in  the  record.  Topeka  v.  Martineau,  42  Kan.  387,  5  L.R.A. 
775,  22  Pac.  419;  Detroit  v.  Detroit,  G.  H.  &  M.  R.  Co.  112  Mich.  304, 
70  N.  W.  573;  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W.  570. 

According  to  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Pulaski  Irrig.  Ditch  Co.  11 
Colo.  App.  41,  52  Pac.  224,  the  jury  should  be  told  that  they  are  to 
use  what  they  see  to  aid  them  in  understanding  the  testimony,  and  un- 
less the  fact  be  an  absolute  physical  one  which  is  evident  to  the  eye,  and 
not  dependent  upon  any  other  consideration  or  any  other  proof,  they 
must  not  use  it  as  against  the  testimony  offered  and  base  their  verdict 
on  their  own  judgment  other  than  the  exact  fact  seen  by  them.  It 
was  held  in  that  case,  however,  that  allowing  them  to  consider  what 
they  had  observed  just  as  they  consider  the  testimony  of  the  witnesses 
was  not  so  inherently  and  fatally  vicious  as  to  require  reversal  if  in 
fact  there  was  abundant  evidence,  aside  from  that  acquired  by  obser- 
vation at  the  view,  to  sustain  the  verdict. 

For  a  comprehensive  discussion  of  the  cases  illustrative  of  tlie  three  phases 
of  this  question  and  suggesting  an  explanation  of  the  apparent  con- 
flict, see  note  to  People  v.  Thorn,  42  L.R.A.  385. 

d.  Application. — It  is  not  error  to  allow  counsel,  in  arguing 
his  application  for  a  view,  to  state  to  the  judge  in  the  hearing 
of  the  jury  what  they  will  see.* 

iBoardman  v.  Westchester  F.  Ins.  Co.  54  Wis.  364,  11  N.  W.  417. 
In  Pennsylvania  it  is  held  necessary  to  move  before  trial.     Bure  v.  Hoff- 
man, 79  Pa.  71,  21  Am.  Rep.  42. 

But  participating  without  objection  waives  the  omission  of  previous  mo- 
tion.   Brown  v.  O'Brien,  3  Clark  (Pa.)   115. 

e.  Vacating  order. — The  court  may  vacate  a  previous  order 
for  a  view  upon  its  appearing  unnecessary.* 

INesbit  V.  Kerr,  3  Yeates,  194. 
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/.  Time. — The  time  when  the  jury  shall  take  the  view,  if  it 
be  allowed,  is  in  the  discretion  of  the  court.' 

1  Galena  &  S.  W.  R.  Co.  v.  Haslani,  73  111.  494;  Springer  v.  Chicago,  13.') 
III.  552,  12  L.E.A.  609,  26  N.  E.  514;  Leidlein  v.  Meyer,  95  Mich.  580, 
55  N.  W.  367.  Sec,  also,  cases  cited  in  note  to  People  v.  Thorn,  42 
L.R.A.  375. 

g.  Mode. — If  a  view  is  demanded  in  a  proper  case  the  jury 
should  be  scut  in  a  body,  in  charge  of  a  sworn  officer.' 

1  Brooklyn  v,  Patcliin,  8  Wend.  47,  65,  84,  affirming  2  Wend.  377,  384. 

The  omission  of  llie  court  to  cause  the  ofljcers  in  charge  of  the  jury  to  take 
the  statutory  oath  is  an  irregularity  only,  and  may  be  waived  by 
defendant.  People  v.  Johnson,  110  N.  Y.  134,  17  N.  E.  684.  As  to  the 
attendance,  supervision,  and  conduct  of  jury  while  out  on  a  view,  see 
note  to  People  v.  Thorn,  42  L.R.A.  377. 

A  request  for  the  .judge  to  participate  in  a  view  witli  tlio  jury  must  be 
made  before  a,  motion  for  a  view  is  decided;  otherwise  the  failure  of 
the  judge  to  make  tlie  view  will  not  be  available  as  error.  Moritz  v. 
Larsen,  70  Wis.  569,  36  N.  W.  331.  See  further,  as  to  the  necessity  of 
the  presence  of  the  judge,  note  to  People  v.  Thorn,  42  L.E.A.  381. 

h.  Experimeni  upon  ground  viewed. — It  is  not  matter  of  right 
to  have  an  experiment  tried  in  the  presence  of  the  jury,  upon 
the  ground  viewed.' 

1  Smith  v.  St.  Paul  City  R.  Co.  32  Minn.  1,  18  N.  W.  827;  Moore  v.  Chi- 
cago, St.  P.  &  K.  C.  E.  Co.  93  Iowa,  484,  61  N.  W.  992  (reversible 
error  to  permit,  although  a  verdict  is  directed  by  the  court  upon  tlie 
evidence  without  regard  to  such  proceedings).  But  allowing  it  by 
consent  is  not  error.  Stockwell  v.  Chicago,  C.  &.  D.  R.  Co.  43  Iowa,  470. 
See  also  cases  cited  in  note  to  People  v.  Thorn,  42  L.R.A.  383,  384. 

i.  Unavihonzed  view. — Misconduct  of  a  juror  in  going  to 
take  a  view  is  waived,  if  objection  to  continuing  the  trial  before 
him  is  not  promptly  made,  on  discovery  of  the  fact.' 

1  Consolidated  Ice-Mach.  Co.  v.  Trenton  Hygenian  Ice  Co.  57  Fed.  898 ; 
Stampofski  v.  Steffens,  79  111.  303;  Sbelbyville  v.  Brant,  61  111.  App. 
153;  Easley  v.  Missouri  P.  E.  Co.  113  Mo.  230,  20  S.  W.  1073;  Whit- 
cher  V.  Peacham,  52  Vt.  242.  See  further,  on  the  question  of  unauthor- 
ized views,  note  to  People  v.  Thorn,  42  L.R.A.  394  et  seq. 
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5.  Experiments. 

The  court  may  allow  experiments  or  demonstrations  to  lie 
made  in  the  presence  of  the  jury,  if  they  are  made'under  simi- 
lar conditions  and  like  circumstances  to  those  existing  at  the 
time  of  the  thing  sought  to  be  demonstrated/  or  if  the  question 
is  within  the  range  of  ordinary  knowledge  or  experience 
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ilx-onard  v.  Southern  P.  Co.  2]  Or.  555,  ir,  L.R.A.  221,  28  Pae.  887,  and 
ciisas  cited;  Pennsylvania  Coal  Co.  v.  Kelly,  156  111.  9,  40  N.  E.  938. 
See  also  15  L.R.A.  221,  note. 

iJut  this  docs  not  mean  that  a  witness  should  be  allowed  to  illustrate  to 
the  jury  the  manner  in  which,  in  his  opinion,  an  accident  happened, 
which  he  did  not  himself  see.  Chicago  &  E.  E.  Co.  v.  Lee,  17  Incl. 
App.  215,  46  N.  E.  543. 

SThus,  where  plaintiff  claimed  to  be  paralyzed  by  a  fall,  her  medical  at 
tendant,  though  not  sworn,  may  demonstrate  her  loss  of  feeling  by 
thrusting  a  pin  into  the  side  said  to  be  paralyzed.  Osborne  v.  Detroit, 
32  Fed.  36.  See  also  cases  cited  in  note  to  Leonard  \ .  Southern  P. 
Co.  15  L.E.A.  221. 

In  the  following  cases  physical  tests  were  permitted:  Birmingham  R.  Light 
&  P.  Co.  V.  Rutledge,  142  Ala.  195,  39  So.  338;  Minden  v.  Vcdene,  72 
Neb.  657,  101  N.  W.  330  (permitting  injured  person  to  walk  before 
jury);  Adams  v.  Tbief  River  Falls,  84  Minn.  .30,  86  N.  W.  767  (il- 
lustrating power  to  use  an  injured  arm,  by  movements  before  the 
jury)  ;  Missouri,  K.  &  T.  R.  Co.  v.  Lyncli,  40  Tex.  Civ.  App.  543. 
!I0  S.  W.  511  (permitting  a  physician,  by  experimenting  with  plaintiff 
in  the  presence  of  the  jury,  to  demonstrate  the  nature  and  extent  of 
the  injury) ;  American  Brake  Shoe  &  Foundry  Co.  v.  Jankus,  121  III. 
App.  267  (jury  permitted  to  tak^  liold  of  plaintilT's  ann  and  move  it 
to  ascertain  extent  of  injuries). 
But  permitting  plaintiff  in  an  action  for  personal  injury  to  give  a  spci - 
tacular  exhibition  of  symptoms  of  what  be  or  his  pliysicians  have 
testified  to  be  some  nervous  affection  resulting  from  tlie  injury;  as. 
by  taking  n  glass  of  water  with  both  liands  and  spilling  the  vvulcr 
through  the  trembling  of  his  hands, — was  held  in  Clark  \'.  Brooklyn 
Heights  R.  Co.  177  N.  y.  359,  69  N.  E.  647,  to  be  improper,  and, 
while  not  an  abuse  of  judicial  discretion,  to  be  on  the  border  line  of 
siich  error. 

In  Cliicago  Teleph.  Supply  Co.  v.  Mariie  &  E.  Teleph.  Co.  134  Iowa,  252. 

Ill  N.  W.  935,  a,  telephone  test  was  allowed  in  the  presence  of  the 

jury. 
But  an  application  to  use  elieniicals  to  test  the  quality  and  composition  of 

ink  alleged  to  have  been  used  in  preparing  a  will  should  be  refused. 

without  proper  safeguards  to  preserve  the  paper  and  ink  as  presented. 

Re  Gartland,  60  Misc.  33,  112  N.  Y.  Snpp.  719. 
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And  in  Hughes  v.  General  Electric  Light  &  P.  Co.  107  Ky.  4S5,  54  S.  W. 
723,  the  right  to  perform  an  experiment  showing  the  manner  of  opei- 
ating  an  electric  plant  was  denied,  the  other  party  and  his  counsel  not 
being  present. 


XVI.— USEFUL  AUTHOEITIES  ON  EVIDENCE. 

1.  Accounts. 

2.  Acknowledgment. 

3.  Admissions. 

a.  In  general. 

b.  Of  what  witness  would  prove. 

c.  By  counsel. 

d.  Of  fact  during  settlement. 

4.  Affidavits. 

5.  Agency. 

6.  Attorney's  interest. 

7.  Alternative  claims. 

8.  Authentication  of  an  act. 

!).  Best  and  secondary  evidence. 

a.  In  general. 

b.  Notice  to  produce;   sufficiency. 

c.  Writings  beyond  jurisdiction  of  court. 

d.  Where  original  is  lost  or  destroyed. 

e.  Quality  of  secondary  evidence. 

f.  Secondary  evidence  not  rebuttable. 

10.  Bill  of  particulars, 

a.  As  limiting  evidence. 

b.  Amending. 

11.  Books  of  science. 

a.  Inductive  science. 

b.  Exact  science. 
e.  Of  history,  etc. 

12.  Burden  of  proof. 

a.  In  general. 

b.  As  to  negative. 

'  c.  As  to  fact  peculiarly  within  the  knowledge  of  one  party, 
d.  Legal  presumption  shifts  the  burden. 

13.  Corporate  agent's  declarations. 

14.  Corporate  deed. 

15.  Date. 

16.  Depositions. 

a.  Right  to  read. 

b.  Reading  part. 

17.  Document. 

409 
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a.  In  general. 

b.  Referred  to. 

e,.  Producing  on  notice, 
d.  Refusal  to  produce. 
k:.  Inspecting  on  notice  to  produce;  admissibility. 

18.  Entire  conversation  or  writing. 

19.  Kxamination   before  trial. 

20.  Explaining  omission  of  evidence. 

21.  Fact  .after  suit  brought. 

a.  Receipt. 

b.  Precautions   after   accident. 
•12.  Family  Bible. 

23.  Feelings. 

24.  Fraud. 

25.  Handwriting. 
2ti.  Illegality. 

27.  Impression. 

28.  Intent;  Right  of  one  to  testify  as  to  his  own  intent. 

a.  The  common-law  rule. 

b.  Rule  under  statutes  permitting  parties  to  testify. 

29.  Intent  of  a  transaction. 

30.  Interrogating  to  discover  other  witnesses. 

31.  Judges  and  justices  of  the  peace  as  witnesses. 

32.  Judicial  notice. 

33.  Jurisdictional   facts. 

a.  Inferior  court  or  statutory  proceeding. 

b.  Court  of  general  jurisdiction. 

34.  Law  of  other  jurisdictions. 

35.  Letters. 

38.  Letter  book. 

37.  Loss  of  earnings  or  income. 

38.  Mailing. 

39.  Memorandum. 

40.  Memory  of  one  witness  aided  by  another. 

41.  Mental  Capacity. 

42.  Minutes. 

43.  Motive. 

44.  Notary's  seal. 

45.  Oflicial  act. 

46.  Oral  to  vary. 
'>'.  Pedigree. 

48.  Phonographs. 

411.  Reason  for  positiveness. 

."iO.  Receipt. 

.51.  Reference  to  a,  third  person. 

52.  Relevancy. 

."53.  Remote  evidence. 

.54.  Res  gestOB. 
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55.  Statute  of  frauds. 

56.  Stenographer's  minutes. 

57.  Stipulation  as  to  facts. 

58.  Subscribing  witness  to  prove  execution, 

59.  Tampering. 
(iO.  I'elegrains. 
03.  Telepliones. 
02.  Trust. 

C3.  United  States  courts, 

64.  Usage. 

65.  Value  and  damages. 

60.  X-ray  photograplis. 

[Under  this  heading,  without  undertaking  to  state  the  law 
fully,  I  have  hrief ed  a  selection  of  what  I  deem  the  most  useful 
authorities  on  those  questions  of  evidence  which  are  most  fre- 
quently contested,  and  are  not  so  trite  but  that  ready  reference; 
to  aiithority  is  often  indispensable  to  correct  practice  at  Cir- 
cuit.] 
1.  Accounts. 

Account  books  of  a  party,  the  entries  in  which  are  testified  to 
be  correct  by  the  persons  who  made  them,  are  competent  in  his 
own  favor.  ^ 

l^tna  In,s.  Co.  v.  Wcide,  0  Wall.  677,  19  L.  ed.  8]0. 

Entries  made;  by  private  parties  are  not  admissible  in  o\-i- 
dence,  unless  tlicy  were  made  contemporaneously  with  the  facts 
to  which  they  relate,  by  parties  having  personal  knowledge  of 
the  facts,  and  are  corroborated  by  their  testimony,  if  living  and 
accessible,  or  by  proof  of  tlieir  handwriting,  if  dead,  insane,  or 
beyond  reach.' 

1  Chaffee  v.  United  States.  18  Wall.  .'ilG,  21  L  .ed,  908.  And  see  Maxwell 
V.  Wilkinson  (Parsons  x.  Wilkinson)  313  U.  S.  656,  28  L.  ed.  1037. 
5  Sup.  Ct.  Rep.  691,  and  tascn  cited;  Ocean  Nat.  liank  v..  Carll,  55 
N.  Y.  440,  !l  Hun.  239. 

When  it  is  necessary  to  prove  the  results  of  voluminous  facts 
or  of  the  examination  of  many  books  and  papers,  and  the  ex- 
amiuation  cannot  conveniently  be  made  in  court,  the  results 
may  be  proved  liy  the  person  who  made  the  examination.* 

iGreenl.  Ev.  §  fi:!,  applied  in  ]?urton  v.  Driggs,  20  Wall.  Vir,.  22  L.  ed. 
299. 
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The  state  of  the  account  and  the  balance  due  at  a  given  time, 
when  collaterally  involved,  are  provable  by  the  testimony  of 
the  person  in  whose  books  it  was,  without  production  of  the 
books.  ^ 

1  Lewis  V.  Palmer,  28  N.  Y.  271,  278. 

When  complex  transactions  are  already  in  evidence,  state- 
ments made  by  experts  of  the  result  of  the  account,  upon  the 
several  theories  of  the  law  which  the  case  may  be  subject  to, 
are  competent,  not  necessarily  as  evidence  of  the  facts  stated 
in  them,  but  to  assist  the  jury  in  calculation.* 

1  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.  93  U.  S.  527,  547,  23  L.  ed. 
868,  870. 

It  is  not  error  to  refuse  to  allow  a  witness  with  the  books 
before  him  to  give  a  summary  of  their  contents.* 

1  Von  Sachs  v.  Kretz,  72  N.  Y.  548,  affirming  10  Hun,  95. 

Entries  in  books  are  always  explainable,  and  the  truth  of  the 
transaction  can  be  shown  independently  of  them.* 

iThe  Patapsco,  13  Wall.  329,  20  L.  ed.  696;   s.  p.  Foster  v.  Perseh,  68 

N.  Y.  400,  reversing  6  Daly,  164. 
For  a  fuller  treatment  of  the  subject  of  accounts,  with  a.  review  of  the 

authorities,   see  Abbott's   Brief  on   Mode  of  Proving  the  Facts,  and 

notes  in  52  L.R.A.  546,  52  L.R.A.  689,  52  L.R.A.  833,  and  53  L.R.A. 

513. 


2.  Acknowledgment. 

What  defects  in  an  acknowledgment  preclude  its  admission 
in  evidence.* 

1 15  Abb.  N.  C.  269,  note;  14  Abb.  N.  C.  453,  note.    And  see  Authentication 
of  an  Act,  infra,  §  8. 

3.  Admissions. 

a.  In  general. — The  rule  that  what  a  party  has  said  about 
his  case  may  always  be  proved  against  him  does  not  let  in  what 
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he  has  said  merely  in  the  way  of  repetition  of  the  sayings  of 
■others.* 

1  Stephens  v.  Vroman,  16  N.  Y.  381. 

h.  Of  what  witness  would  prove. — An  admission  of  the  facts 
proposed  to  be  proved  by  an  absent  witness  is  conclusive  evi- 
dence against  the  party  who  prevented  postponement  thereby, 
if  it  be  read  to  the  jury  as  a  part  of  the  evidence  on  the  trial; 
otherwise  it  cannot  be  considered  by  them.' 

But  an  admission  that  a  witness,  if  present,  would  testify  to 
specified  statements,  is  not  conclusive,  either  as  to  the  compe- 
tency of  the  witness,  or  the  admissibility  or  the  truth  of  the 
testimony." 

Wor  is  a  consent  of  an  adverse  party,  that  such  a  statement 
be  read  to  the  jury,  conclusive  as  to  the  truth  of  the  statement.' 

iPannell  v.  State,  29  Ga.  681;  Lowrie  v.  Verner,  3  Watts,  317. 

As  to   admissibility   on   subsequent   trial   of   admission  made  for   purpose 

of  defeating  continuance,  see  note  in  25  L.R.A.  (N.S.)    169. 
s  State  V.  Deddis,  42  Iowa,  264 ;  Edmonds  v.  State,  34  Ark.  720. 
^Burton  v.  Brooks,  25  Ark.  215. 

c.  By  counsel. — A  formal  admission  of  a  material  fact,* 
made  by  counsel  in  the  course  of  the  trial  of  the  issues,*  for  the 
purpose  of  influencing  the  course  of  the  trial,*  is  conclusive 
upon  the  client  *  for  the  purposes  of  the  trial  *  and  countervails 
a  contrary  allegation  or  denial  in  his  pleading,  but  does  not  sup- 
ply the  lack  of  an  essential  allegation  or  denial  in  either  his  or 
his  adversary's  pleading.* 

1  For  instance,  the  amount  due.  Wilson  v.  Spring,  64  111.  14.  Or  the  fact 
of  partnership.  Oliver  v.  Bennett,  65  N.  Y.  559.  An  admission  of 
the  law  does  not  necessarily  bind  the  client.  Mitchell  v.  Cotton,  3 
Fla.  134.  Nor  does  an  admission  that  a,  prima  facie  case  exists. 
Spaulding  v.  Hood,  8  Cush.  602. 

'  An  admission  of  what  an  absent  witness  would  prove,  made  before  swear- 
ing the  Jury,  even  though  made  in  their  presence,  is  not  enough. 
It  should  be  presented  as  part  of  the  evidence.  Lowrie  v.  Verner, 
3  Watts,  317. 

Admissions  by  attorney  of  record  are  conclusive  in  the  case.  Frey  v. 
Myers,  —  Tex.  Civ.  App.  — ,  113  S.  W.  592. 
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3  Usually,  it  must  have  been  made  for  tlie  purposi'  of  dispensing  witlt 
formal  proof.  Treadway  v.  Sioux  City  &  St.  P.  R.  Co.  40  Iowa,  "liU; 
Starke  v.  Keenan,   11   Ala.  818. 

But  an  admission  made  even  in  the  opening,  not  for  the  purpose  of  dis- 
pensing with  proof  by  the  adversary,  but  as  an  avowal  of  inability  or 
a  disavowal  of  intention  to  prove,  is  enough.  Oscanyan  v.  Winchester 
Repeating  Anns  Co.  103  U.  S.  263,  20  L.  ed.  541. 

Admissions  before  trial  may  be  proved  (see  Smitli  v.  Dixon,  3  Met.  [Ky.T 
438),  their  effect  depending  on  circumstances. 

*Even  though  she  be  a  married  woman.  Wilson  v.  Spring,  64  111.  14. 
As  to  clients  who  are  non  sui  juris,  query.  "When  the  rights  of  in- 
fants are  in  question,  the  facts  cannot  be  established  by  admissions 
(Cooley,  J.,  in  partition).  Claxton  v.  Claxton,  56  Jlich.  557,  -3  X. 
W.  310. 

According  to  Mitchell  v.  Cotton,  3  Fla.  134,  it  is  necessary  that  the  client 
be  present.  The  rule  is  qualified  by  the  like  intimation  in  CoUedge 
V.  Horn,  3  Ring.  119,  10  .J.  B.  Jloore,  431,  3  L.  J.  C.  P.  184,  28  Revised 
Rep.  606;  but  according  to  Lord  Ellenborough,  in  Young  v.  Wriglit, 
1  Campb.  139,  tlie  authority  of  attorney  or  counsel  is  presumed,  and 
this  we  take  to  be  the  generally  recognized  rule. 

6  Oscanyan  v.  Winchester  Repeating  Anns  Co.  103  U.  S.  263,  26  L.  ed.. 
541;  Stanley  v.  Xorthwestern  Mut.  L.  Ins.  Co.  (Ind.  Nov.  23,  1883), 
13  Ins.  L.  J.  347,  353  (95  Ind.  254,  appears  to  be  a  different  decision)  ; 
Thompson  v.  Thompson,  9  Ind.  323;  Boston  &  W.  R.  Co.  v.  Dana, 
1  Gray,  83.  And  see  Arthur  v.  Homestead  F.  Ins.  Co.  78  N.  Y. 
462,  34  Am.  Rep.  550.  It  may  affect  other  trials,  if  in  writing. 
Mullin  V.  Vermont  Mut.  F.  Ins.  Co.  56  Vt.  39. 

6  Jackson  v.  Whedon,   1   E.   D.   Smith,   141. 

The  court  may  relieve  the  party  from  an  admission  made  by 
his  attorney  or  coimsel  on  the  trial,  if  proper  explanation  be 
made.* 

1  Oscanyan  v.  Winchester  Repeating  Arms  Co.  103  U.  S.  263,  26  L.. 
ed.  541;  a.  p.  Be.iir  v.  Connecticut  Mut.  L.  Ins.  Co.  4  Fed.  357.  But 
see  People  v.  Garcia,  25  Cal.  531,  where  it  was  held  not  error  to  refuse 
to  do  so.     Compare  Lewis  v.   Sumner,  13  Met.  269. 

d.  Of  fact  during  settlement. — Admission  of  distinct  fact, 
though  made  in  the  course  of  a  negotiation  for  settlement,  is 
competent' 

But  it  is  not  admissible  if  the  statement  cannot  be  separated 
from  the  offer  and  still  convey  the  intended  idea.* 

1  Bartlett  v.  Tarbox,  1  Abb.  App.  Dec.  120. 
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2  TTomc   Ins.    Co.   v.   Baltimore  Warehouse   Co.   93   U.   S.   527,   23   L.   ed. 
868. 

4.  Affidavits. 

Affidavits  used  by  the  party  in  the  same  cause  are  not  neces- 
sarily conclusive  as  evidence  against  him  on  the  trial.'' 

An  affidavit  made  by  the  party  is  conclusive  evidence  against 
him  in  a  matter  founded  iipon  the  proceeding  sought  to  be  con- 
tradicted or  growing  out  of  the  adjudication  obtained  in  reli- 
ance upon  the  affidavit,  or  if  it  has  been  acted  on  by  the  other 
party  so  as  to  raise  an  estoppel ;  otherwise  it  does  not  neces- 
sarily conclude  him.^ 

Affidavits  which  ha^'o  been  used  against  a  party  on  a  former 
motion  are  not  made  admissible  in  evidence  on  the  trial  by  the 
lucre  fact  that  he  did  not  niake  an  affidavit  in  contradiction.' 

An  affidavit  of  a  party  in  his  own  favor  is  not  made  admis- 
sible by  the  mere  fact  that  he  has  put  in  evidence  the  counter 
affidavit  of  his  adversary.* 

1  Mather  v.  Parsons,   32   Hun,   338. 
SMaybee  v.  Sniffen,  2  E.  D.  Smith,  1,  12,  14. 
sWehrkamp  v.  Willet,  4  Abb.  App.  Dec.  548,  555. 
4])egraff  v.  Hovey,  16  Abb.  Pr.  120. 

5.  Agency. 

-The  admissions  and  declarations  of  an  agent  are  not  evidence 
of  his  agency  unless  brought  home  to  the  alleged  principal.^ 
l>ut  the  court  may,  in  its  discretion,  admit  the  declarations,  on 
assurance  that  evidence  of  the  agency  will  afterward  be  given.* 

1  Bacon  v.  Johnson,  56  Mich.  182,  22  N.  W.  276;  Stringham  v.  St.  Nichola.'* 

Ins.  Co.  4  Abb.  App.  Dec.  315;  Omaha  &  G.  Smelting  &  Eef.  Co.  v. 
Tabor,  13  Colo.  41,  5  L.K.A.  236,  16  Am.  St.  Rep.  185,  21  Pac.  925, 
16  Mor.  Min.  Rep.  184;  Pepper  v.  Cairns,  133  Pa.  114,  7  L.R.A.  750, 
19  Am.  St.  Rep.  625,  19  Atl.  336. 

2  First  Unitarian  Soe.  v.  Faulkner,  91  U.  S.  415,  23  L.  ed.  283. 


Agency  cannot  be  shown  by  appearances,  except  in  favor  of 
one  who  relied  on  them.' 

1  People  V.  Bank  of  North  America,  76  N.  Y.  547. 
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Distinction  between  conditional  authority  and  absolute  au- 
thority, subject  to  limitations  peculiarly  within  the  agent's 
knowledge.' 

1  Merchants'  Bank  v.  Griswold,  72  N.  Y.  472,  28  Am.  Kep.  159. 

The  right  to  prove  agency  by  evidence  of  similar  acts  by  the 
alleged  agent  has  arisen  in  a  number  of  cases.  While  the  lan- 
guage used  by  the  courts  in  some  of  these  cases  tends  to  indi- 
cate the  doctrine  that  agency  may  be  established  by  proof  of 
the  ratification  by  the  principal  of  similar  acts  of  the  agent,  yet 
the  language  has  been  used  in  disposing  of  cases  wherein  there 
was  other  evidence  of  agency  than  the  mere  ratification  by  the 
principal  of  similar  contracts  or  transactions  of  the  agent  in 
the  name  of  the  principal.  If  the  purpose  of  such  evidence  is 
to  aid  in  establishing  a  general  agency,  it  is  competent.  But 
it  is  incompetent  if  it  is  sought  thereby  to  show  agency  in  an- 
other matter,  with  a  view  to  infer  such  agency  in  the  matter  in 
■controversy.'  i 

1  As  said  by  the  court  in  Keynolds  v.  Collins,  78  Ala.  94:  "As  a  general 
rule,  the  fact  of  agency  cannot  be  established  by  proof  of  the  acts  of 
the  professed  agent,  in  the  absence  of  evidence  tending  to  show  the 
principal's  knowledge  of  such  acts,  or  assent  to  them;  yet  where  the 
acts  are  of  such  character,  and  so  continuous,  as  to  justify  a,  reason- 
able inference  that  tJie  principal  had  knowledge  of  them,  and  would 
not  have  permitted  them  if  unauthorized,  the  acts  themselves  are  com- 
petent evidence  of  agency." 

Tliis  was  also  the  doctrine  enunciated  in  AA'atson  v.  Eace,  46  Mo.  App. 
54C ;  and  Forsytli  \ .  Day,  41  Me.  382,  likewise  seems  to  support  the 
doctrine. 

Broadstreet  v.  McKamey,  41  Ind.  App.  272,  83  N.  E.  773,  probably  goes 
as  far  as  any  case  towards  sustaining  the  right  to  establish  agency 
by  proof  of  similar  acts  by  the  alleged  agent.  That  case  involves  an 
action  on  a  note  signed  by  a  father  in  his  name  as  principal  and  hi-i 
son's  name  as  surety.  There  was  no  showing  that  the  father  had  any 
express  authority  to  sign  the  note  in  suit,  but  evidence  was  offered 
that  it  was  a  business  custom  of  the  father  and  son  for  the  father 
to  sign  both  their  names,  the  note  so  signed  being  honored  by  the 
son.  This  fact,  together  with  the  fact  of  the  relationship  of  the  par- 
ties, was  held  to  be  sufficient  to  establish  the  agency  of  the  father 
for  the  son  in  reference  to  the  transaction  in  question. 
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Evidence  that  a  son  liad  repeatedly  signed  his  father's  name  to  notes  which 
the  father  had  afterwards  recognized  and  paid  was  held  competeni. 
to  prove  agency  of  the  son,  in  Hammond  v.  Varian,  54  N.  Y.  398. 

No  inference,  however,  of  agency  to  sign  a  written  contract  can  arise  from 
the  fact  that  the  alleged  agent  twice,  in  the  presence  of  the  principal, 
drew  up  and  signed  in  the  principal's  name  similar  contracts.  Fadnei- 
V.  Hibler,  26  111.  App.  639. 

And  evidence  that  one  acted  as  agent  for  another  in  a  single  transaction 
is  not  competent  to  prove  agency  in  another  transaction  of  similar 
character.  Bartley  v.  Rhodes,  —  Tex.  Civ.  App.  — ,  33  S.  W.  604; 
Woods  V.  Francklyn,  46  N.  Y.  S.  R.  396,  19  N.  Y.  Supp.  377;  North 
v.  Metz,  57  Mich.  612,  24  N.  W.  759. 

Ratification  must  also  be  of  contracts  of  a  similar  nature,  and  under  sub- 
stantially similar  conditions  and  circumstances.  Smith  v.  Georgia  & 
A.  R.  Co.  113  Ga.  625,  38  S.  E.  956.  And  must  be  made  by  the  prin- 
cipal, with  a  knowledge  of  all  the  facts.  Tcbbetts  v.  Moore,  19  N. 
H.  369. 

As  to  presumption  of  husband's  agency  for  wife  from  the  fact  of  his  acting 
for  her  in  similar  matters,  see  Hawkins  v.  Windhorst,  77  Kan.  674, 
17  L.R.A.(N.S.)  219.  127  Am.  St.  Rep.  445,  96  Pac.  48;  Foster  v. 
Jones,  78  Ga.  150;  Maxcy  Mfg.  Co.  v.  Burnham,  89  Me.  538,  56  Am. 
St.  Rep.  436,  36  Atl.  1003;  McNichols  v.  Kettner,  22  HI.  App.  493: 
Anderson  v.  Armstead,  69  111.  452;  Bodine  v.  Killeen,  53  N.  Y.  93; 
Horr  V.  HoUis,  20  Wash.  424,  55  Pac.  565;  Cunningham  v.  Mitchell, 
30  Ind.  362;  Lovell  v.  Williams,  125  Mass.  439;  Molt  v.  Baumann. 
65  App.  Div.  445,  72  N.  Y.  Supp.  832;  Ham  v.  Brown  Bros.  2  Ga. 
App.  71,  58  S.  E.  316. 

for  a  detailed  review  of  the  authorities  on  this  question,  see  note  in  17 
L.R.A.(N.S.)   219. 

6.  Attorney's  interest. 

Evidence  that  plaintiff  has  agreed  to  give  his  attorney  a  part 
of  the  recovery  is  ordinarily  incompetent.*  But  if  the  attorney 
is  a  witness  such  evidence  is  competent  on  his  credibility,  and 
he  may  be  required  to  answer." 

iSussdorff  v.  Schmidt,  55  N.  Y.  319;  Courtright  v.  Burns,  14  Cent.  L.  .J. 

89   (opinion  by  McCrary,  J.) 
«  Moats  V.  Rymer,  18  W.  Va.  642. 

7.  Alternative  claims. 

Where  a  party  claims  premises  by  two  titles,  either  of  which 
Abbott,  Civ.  Jur.  T.— 27. 
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is  good,  if  available,  he  should  be  permitted  to  introduce  evi- 
dence of  both.^ 

lEnders  v.  Sternbergh,  2  Abb.  App.  Dec.  31  (holding  that  where  a.  party, 
having  proved  title  by  deed,  offered  evidence  of  title  to  the  same  prop- 
erty by  will,  it  was  error  to  refuse  to  admit  it,  even  though  the  titk> 
by  deed  was  uncontroverted ) . 

8.  Authentication  of  an  act. 

An  official  authentication  of  an  act,  if  not  necessary  to  its 
validity,  but  simply  to  facilitate  its  proof,  is  not  objectionable 
because  made  after  the  action  was  commenced.^ 

Thus  the  formal  entry  of  an  order  of  court,  as  actually  de- 
clared, may  be  made  at  any  time  when  necessary  for  purposes 
of  evidence.* 

1  For  instance,  an  acknowledgment  of  a  deed.     Holbrook  v.  New  Jersey 

Zinc  Co.  57  N.  Y.  61G.  Or  the  seal  on  letters  of  administration.  Ma- 
loney  v.  Woodin,  11  Hun,  202. 

2  People  V.  Myers,  2  Hun,  6.    In  Seeley  v.  Morgan,  17  Jones  &  S.  346,  this 

principle  was  extended  to  the  case  of  »  corporate  resolution  adopted 
pending  the  trial,  to  evidence  a  ratification  claimed  to  have  been  given 
before  the  action  (reviewing  cases). 

9.  Best  and  secondary  evidence. 

a.  In  general. — The  existence  of  an  instrument  and  the  ex- 
istence of  the  relation  under  it  may  be  proved  by  parol,  without 
producing  the  instrument.^ 

>  Sprague  v.  Hosmer,  82  N.  Y.  466,  471. 


Contents  of  a  notice  may  be  proved  by  secondary  evidence 
without  giving  notice  to  produce.^ 

I  Eagle  Bank  v.  Chapin,  3  Pick.  180,  183. 


Original  papers  are  not  made  merely  secondary  evidence  by 
record,  pursuant  to  a  statute  requiring  them  to  be  filed  or  re- 
corded.* 

1  Chapman  v.  Gates,  54  N.  Y.  132   (county  judge's  order  in  highway  pro- 
ceedings) ;  Haddow  v.  Lundy,  59  N.  Y.  320  (surrogate's  minutes). 
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The  rule  excluding  secondary  evidence  does  not  apply  to 
an  incidental  and  collateral  matter  drawn  out  on  cross-examina- 
tion to  test  the  temper  and  credibility  of  the  witness,  and  in  no 
wise  affecting  the  merits  of  the  controversy  between  the  parties.^ 

1  Klein  v.  Russell,  19  Wall.  439,  464,  22  L.  ed.  116,  124;  Kalk  v.  Fielding, 
50  Wis.  339,  7  N.  W.  296. 

But  a  paper  the  contents  of  which  are  sought  to  be  used  to 
credit  or  contradict  a  witness,  as  containing  his  own  statements 
contrary  to  his  testimony,  must  be  produced.  A  copy  will  not 
do.* 

iXewcomb  v.  Griswold,  24  N.  Y.  298;  Pratt  v.  Norton,  5  Thomp.  &  C.  .S 
(a  certified  copy  assignment  in  bankruptcy)  ;  s.  p.  Nash  v.  Hunt,  116 
Mass.  237,  248  (a  copy  pleading). 

b.  Notice  to  produce;  sufficiency. — Where  a  writing  is  di- 
rectly involved  in  the  cause  of  action  or  defense,  so  that  the  na- 
ture of  the  action  or  the  contents  of  the  pleading  in  effect  give 
notice  that  it  will  be  required,  no  further  notice  to  produce  is 
necessary  to  permit  secondary  evidence  of  its  contents  to  be 
given.* 

A  notice  to  produce  is  to  be  deemed  sufScient  if  it  fairly 
apprise  the  party  of  the  paper  wanted,  though  it  be  informal 
and  inaccurate  in  particulars.* 

1  Howell  V.  Huyck,  2  Abb.  App.  Dec.  423;  Lawson  v.  Bachman,  81  N.  Y. 

616,  reversing  12  Jones  &  S.  396. 

2  Frank  v.  Manny,  2  Daly,  92 ;  Jones  v.  Parker,  20  N.  H.  31 ;  United  States 

V.  Duir,  6  Fed.  45. 

c.  Writings  heyond  jurisdiction  of  the  court. — There  is  some 
conflict  in  the  authorities  as  to  how  far  a  party  may  rely  upon 
absence  from  the  state  of  a  writing  as  a  basis  for  secondary  evi- 
dence of  its  contents.  Merely  showing  that  the  instrument  is 
in  another  state  is  not  enough  to  justify  introduction  of  sec- 
ondary evidence ;  reasonable  effort  to  obtain  the  original  must 
be  made.*  Where,  however,  reasonable  effort  has  been  made, 
without  success,  to  obtain  the  original,  it  is  well  settled  that  sec- 
ondary evidence  may  be  admitted.* 

iThreadgill  v.  White,  33  N.  C.   (11  Ired.  L.)   591;  Schillito  v.  Bobbins,  7 
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Ohio  L.  J.  74,  citing  Van  Alstyne  v.  National  Commercial  Bank,  4 
Abb.  App.  Dee.  449;  Kearney  v.  New  York,  92  N.  Y.  617;  Wiseman 
V.  Northern  P.  E.  Co.  20  Or.  425,  23  Am.  St.  Rep.  135,  26  Pac.  272; 
Bunch  V.  llurst,  3  Desauss.  Eq.  273,  5  Am.  Dec.  551;  Shaw  v.  Mason, 
10  Kan.  184. 

In  the  latter  case  the  court  said:  "While  a  contract  is  in  a  foreign  state 
its  production  cannot  be  compelled.  But  the  question  as  to  how  it 
happens  to  be  in  that  state  may  become  material.  Was  it  placed  there 
through  the  instrumentality  of  the  party  seeking  to  introduce  the 
secondary  evidence?  Is  it  permanently  or  only  temporarily  there' 
Had  the  custodian  been  applied  to  for  the  instrument,  or,  if  applied 
to,  refused  to  deliver  ?     .  In  tliis  case     .  .     for  aught  that 

appears  the  custodian  may  have  left  the  state  the  day  before  the  trial, 
at  the  instance  of  the  plaintiff,  to  avoid  the  production  of  the  con- 
tract, and  intending  to  return  on  the  day  succeeding." 

2  United  States  v.  Eeyburn,  6  Pet.  354,  8  L.  ed.  425;  Burton  v.  Driggs, 
20  Wail.  125,  134,  22  L.  ed.  299,  302;  Ware  v.  Morgan,  67  Ala.  461; 
Young  V.  East  Alabama  R.  Co.  80  Ala.  100;  Bozeman  v.  Browning, 
31  Ark.  364;  Gordon  v.  Scaring,  8  Cal.  49;  Ovvi-rs  v.  Olathe  Silver 
Min.  Co.  6  Colo.  App.  ],  39  Pac.  980;  Shepard  v.  Giddings,  22  Conii. 
282;  Jackson  v.  Cliflord,  5  App.  D.  C.  312;  Bowden  k'.  Achor,  95  Ga. 
244,  22  S.  E.  254;  Bishop  v.  American  Preservers'  Co.  157  111.  284,  4S 
Am.  St.  Rep.  317,  41  N.  E.  765;  German-American  Bldg.  Asso.  v. 
Droge,  —  Ind.  App.  — ,  41  N.  E.  397;  Montgomery  v.  Routh,  10  La. 
Ann.  316;  Stevens  v.  Miles,  142  Mass.  571,  8  N.  E.  426;  Knicker- 
bocker v.  Wiloox,  83  Mich.  200,  21  Am.  St.  Rep.  595,  47  N.  W.  123; 
Thomson-Houston  Electric  Co.  v.  Palmer,  52  Minn.  174,  38  Am.  St. 
Rep.  536,  53  N.  W.  1137;  Brown  v.  Wood,  19  Mo.  475;  Roll  v.  Eea, 
50  N.  J.  L.  264,  12  Atl.  905;  Maxwell  v.  Hofheimer,  81  Hun,  551,  30 
N.  Y.  Supp.  1090;  Reed  v.  State,  15  Ohio,  217;  Vinal  v.  Oilman,  21 
W.  Va.  301,  45  Am.  Rep.  562;  Bonner  v.  Home  Ins.  Co.  13  Wis.  677. 

d.  Where  original  is  lost  or  destroyed. — It  is  well  settled  that 
secondary  evidence  of  the  contents  of  a  written  instrument  is 
admissible  where  it  appears  that  the  original  was  lost  or  de- 
stroyed without  any  fault  of  the  party.*  But  diligence  in  at- 
tempting to  find  the  original,  when  lost,  must  be  shown.* 

1  Minor  v.  Tillotson,  7  Pet.  99,  8  L.  ed.  621;  Renner  v.  Bank  of  Co!ttmbia, 
9  Wheat.  581,  6  L.  ed.  166;  Stebbins  v.  Duncan,  108  U.  S.  32,  27  L. 
ed.  641,  2  Sup.  Ct.  Rep.  313;  Davidson  v.  Kahn,  119  Ala.  364,  24  So. 
583;  Bank  of  United  States  v.  Sill,  5  Conn.  106,  13  Am.  Dec.  44; 
Sellar  v.  Clelland,  2  Colo.  540;  Mayfield  v.  Turner,  180  111.  332,  54 
N.  E.  418;  Grimes  v.  Talbot,  1  A.  K.  Marsh.  205;  Cook  v.  Bertram, 
86  Mich.  356,  49  N.  W.  42;  Church  v.  Hempstead,  27  App.  Div.  412, 
50  N.  Y.  Supp.  325 ;  Gould  v.  Lee.  55  Pa.  99 ;  Timberlake  v.  Jennings, 
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1  Va.  Dec.  741,  13  S.  E.  28;   Goldberg  v.  Almapoe  &  VV.  U.  Co.  'iOr, 
Wis.  1,  47  L.R.A.  22],  76  Am.  St.  Rep.  899,  80  N.  W.  920. 
s  Minor  v.  Tillotson,  7  Pet.  99,  8  L.  ed.  621;   United  States  v.  Doeblei-, 
Baldw.  521,  Fed.  Cas.  14,977;  Mayfield  v.  Turner,  180  111.  332,  54  N. 
E.  418;   Kearney  v.  New  York,  92  N.  Y.  617. 

The  rule  allowing  secondary  evidence  of  the  contents  of  a 
writing  on  proof  of  the  loss  or  destruction  of  the  writing  is  a])- 
plicable  to  the  case  of  copies  or  transcripts  taken  from  a  party's 
books  of  original  entry.*  But  tlie  absence  of  the  books  them- 
selves must,  of  course,  first  be  accounted  for.^  And  a  copy  is 
inadmissible  where  no  explanation  is  given  of  the  voluntary  de- 
struction of  the  original.* 

1  Holmes  v.  Marden,  12  Pick.  169;   Baldridge  v.  Penland,  68  Te.x.  441,  4 

S.  W.  565;  Moore  v.  Voss,  1  Crancli,  C.  C.  179,  Fed.  Cas.  No.  9,778: 
Batre  v.  Simpson,  4  Ala.  305;  Tucker  v.  Bradley,  33  Vt.  324;  Mills 
V.  Glennon,  2  Idaho,  105,  6  Pac.  116;  Fielder  v.  Collier,  13  Ga.  490; 
Green  v.  Disbrow,  7  Lans.  381. 
Contra,  Higgs  v.  Shchee,  4  Fla.  382;  Creamer  v.  Sliaiinoii,  17  Ga.  65,  ti.i 
Am.  Dec.  226. 

2  Price  V.  State,  —  Tex.  Crim.  Rep.  — ,  40  S.  W.  596;  Phillips   v.  Trow- 

bridge Furniture  Co.  86  Ga.  699,   13  S.  E.   19;   Rouss  v.  McDowell, 
88  Hun,  532,  34  N.  Y.  Supp.  770. 
8  Palmer  v.  Goldsmith,  15  111.  App.  544. 

To  lay  a  foundation  for  secondary  evidence  of  the  contents 
of  a  lost  paper,  the  person  last  known  to  have  had  possession  of 
it  must  be  examined  as  a  witness  to  prove  its  loss ;  and  even  if 
he  is  out  of  the  state  his  deposition  must  be  taken  or  excuse 
shown.' 

» Kearney  v.  New  York,  92  N.  Y.  617. 

And  a  party  is  precluded  from  proving  the  contents  of  a 
writing  by  the  fact  that  he  destroyed  it  voluntarily,*  but  this 
rule  does  not  apply  if  it  was  destroyed  by  mistake  *  or  according; 
to  his  custom,  without  fraudulent  intent,  and  before  any  dif- 
ference had  arisen  respecting  it.' 

'Blade  v.  Nolan,  12  Wend.  173;  Reiiner  v.  Bank  of  Columbia,  9  Wheat. 
581,  6  L.  ed.  160;  Broadwell  \.  Stiles,  8  N.  J.  L.  58,  60;  Bank  of 
United  States  v.  Sill,  5  Conn.  106,  13  Am.  Dee.  44;   Joannes  v.  Ben- 
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nett,  5  Allen,  173,  81  Am.  Dec.  741 ;  Palmer  v.  Goldsmith,  15  111.  App. 

544. 
2  Eiggs  V.  Tayloe,  9  Wheat.  483,  6  L.  ed.  140;  Bagley  v.  Eaton,  10  Cal.  148. 
■■  Steele  v.  Lord,  70  N.  Y.  280,  26  Am.  Rep.  602. 

e.  Quality  of  secondary  evidence. — In  England  ^  and  in 
some  of  the  states,^  it  is  held  that  there  are  no  degrees  of  sec- 
ondary evidence;  but  in  other  states  this  rule  is  disapproved, 
and  it  is  held  that  there  are  degrees  of  secondary  evidence  and 
that  the  best  evidence  possible  under  the  circumstances  of  the 
case  must  be  produced.^ 

1  Brown  v.  Woodman,  6  Car.  &  P.  206 ;  Doe  ex  dem.  Kowlandson  v.  Wain- 

wright,  1  Nev.  &  P.  8,  5  Ad.  &  El.  520,  2  Harr.  &  W.  391,  6  L.  J.  K. 
B.  N.  S.  35;  Doe  ex  dera.  Coyle  v.  Cole,  6  Car.  &  P.  359;  Bex  v.  Hunt, 

3  Barn.  &  Aid.  566,  22  Eevised  Eep.  485 ;  Whitfield  v.  Fausset,  1  Ves. 
Sr.  389 ;  Doe  ex  dem.  Gilbert  v.  Ross,  7  Meea.  &  W.  102,  8  Dowl.  P.  C. 
389,  4  Jur.  321,  10  L.  J.  Exch.  N.  S.  201. 

2  Carpenter   v.   Dame,    10   Ind.    125;    Rawlings    v.   Young   Men's   Christian 

Asso.  48  Neb.   216,  66  N.  W.   1124;   AUerkamp  \.  Gallagher,  —  Tex. 
Civ.  App.  — ,  24  S.  W.  372. 
8  Tobin  V.  Roaring  Creole  &  0.  R.  Co.  86  Fed.  1020 ;  United  States  v.  Long 
Hop,  55   Fed.   58;    Philipson  v.   Barts,  2   Mo.   116,  22  Am.  Dec.  444; 
Harvey  v.   Thorpe,  28  Ala.  250,  65  Am.  Dec.   344;    Palmer  v.   Logan, 

4  111.  56;  Conger  v.  Converse,  9  Iowa,  554;  Belle  v.  Meagher,  3  Mont. 
65,  1  Mor.  Min.  Rep.  522;  Den  ex  dem.  Popino  v.  M'Allister,  7  N.  J.  L. 
46;  Stevenson  v.  Hoy,  43  Pa.  191;  Dennis  v.  Barber,  6  Serg.  &  R.  420; 
Ford  V.  Cunningham,  87  Cal.  209,  25  Pao.  403. 

In  Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344,  the  court,  after  de- 
claring that  the  rule  which  requires  a  party  to  produce  the  best  kind 
of  secondary  evidence  that  is  in  his  power  is  more  reasonable  than 
the  English  rule,  which  recognize  no  degrees  in  secondary  evidence, 
adds:  "But  wherever  this  rule  is  invoked  against  a  party  he  is  per- 
mitted to  show  that  what  appears  to  be,  is  not  in  fact,  a  higher  degree 
of  secondary  evidence. 

Parol  evidence  to  establish  the  contents  of  a  lost  document 
should  be  clear  and  certain  and  such  as  to  leave  no  reasonable 
doubt  of  the  substantial  parts  of  the  paper.^  In  case  of  a  lost 
deed,  it  should  show  that  the  deed  was  properly  executed  with 
all  the  formalities  required  by  law,  and  should  show  all  the  con- 
tents, not  literally,  but  substantially.^ 

iRenner  v.  Bank  of  Columbia,  9  Wheat.  581,  6  L.  ed.  166.         \ 
2  Edwards  v.  Noves,  65  N.  Y.  125. 
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Parol  evidence  to  establish  the  contents  of  an  instrument 
which  the  adverse  party  refuses  to  produce  on  notice  is  com- 
petent, although  vague  and  indistinct.* 

i  Benjamin  v.  Ellinger,  80  Ky.  472. 

Where  the  instrument  is  a  familiar  legal  form, — e.  g.,  a  judg- 
ment roll  or  execution, — it  may  be  presumed  to  have  been  ade- 
quate to  sustain  the  official  acts  by  which  its  existence  is  proved.* 

1  Mandeville  v.  Reynolds,  68  N.  Y.  528,  536,  affirming  5  Hun,  3.38. 

/.  Secondary  evidence  not  rebuttable. — He  who,  by  refusing 
to  produce,  lets  in  secondary  evidence,  CLinnot  contradict  it  by 
parol.* 

1  Bogart  V.  Brown,  5  Pick.  18.  Where,  in  an  action  between  partners,  thi; 
defendants,  having  the  books,  refused,  on  notice,  to  produce  them  and 
put  plaintiff  to  secondary  proof, — ^Held,  that  on  rebuttal  defendants 
could  not  contradict  that  proof,  and  the  judgment  was  affirmed  by  tho 
court  of  appeals  after  argument  on  this  point.  Mem.  in  Piatt  v. 
Piatt,  58  N.  Y.  646,  649. 

10.  Bill  of  particulars. 

a.  As  limiting  evidence. — A  bill  of  particulars,  even  though 
voluntarily  sensed,*  has  the  effect  to  restrict  the  proof  to  the 
matters  set  forth  in  it.^ 

1  Payne  v.  Smith,  19  Wend.  122. 
^  Bowman  v.  Earle.  3  Duer,  691. 

An  order  to  exclude  proof  for  failure  to  serve  a  sufficient  bill 
of  particulars  must  be  obtained  before  trial,  to  make  exclusion 
a  matter  of  right.* 

i  Whitehall  &  P.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34;  ».  p.  Chesapeake 
&  0.  Canal  Co.  v.  Knapp,  9  Pet.  541,  564,  9  L.  ed.  222,  231. 
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Without  an  order  to  exclude  proof,  the  judge  may,  in  his 
discretion,  exclude  proof  for  noncompliance  with  an  order  for 
a  bill  of  particulars.^ 

1  Bank  of  United  States  v.  Lyman,  20  Vt.  666,  1  Blatehf.  297,  Fed.  Cas. 
No.  924. 

h.  Amending. — Bill  of  particulars,  amendable  like  a  plead- 
ing.* 

1  Babcock  v.  Thompson,  3  Pick.  446,  15  Am.  Dee.  235;  Melvin  v.  Wood,  4 
Abb.  Pr.  N.  S.  438. 

11.  Books  of  science. 

a.  Inductive  science. — Statements  made  in  books  of  induc- 
tive science,  such  as  standard  medical  works,  are  not  competent 
evidence  for  any  purpose.* 

I  United  States  courts— Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  25  C. 
C.  A.  103,  49  U.  S.  App.  241,  79  Fed.  584  (where  medical  books  are 
held  not  competent  as  independent  evidence  of  the  opinions  and  the- 
ories therein  expressed  or  advocated ) . 

California— Gallagher  v.  Market  Street  R.  Co.  67  Cal.  13,  6  Pac.  869. 

illinois— North  Chicago  Rolling  Mill  Co.  v.  Mouka,  107  111.  340  (book  on 
mechanics)  ;  Gale  v.  Rector,  5  111.  App.  481   (medical  book). 

Indiana — Cory  v.  Silcox,  6  Ind.  39  (sanctioning  use  as  argument  only). 

Iowa — Brodhead  \\  Wiltse,  35  Iowa,  429  (special  statvite  which  may  ad- 
mit them ) . 

Kentucky— Said  to  have  been  the  practice  in  some  lower  courts  to  receiv* 
them.    2  Ky.  L.  Rep.  &  .1.  64. 

Maine — Ware  v.  Ware,  8  Me.  42. 

Maryland — Davis  v.  State,  38  Md.  15. 

Massachusetts — Ashworth  v.  Kittridge.  12  Gush.  193,  59  Am.  Dec.  17S 
(leading  case). 

Michigan— Pinney  v.  Cahill,  48  Mich.  .534,  12  N.  W.  862;  People  v.  Hall, 
48  Mich.  482,  42  Am.  Rep.  477,  12  N.  W.  665,  669. 

New  York — ^Harris  >-.  Panama  R.  Co.  3  Bosw.  7,  18. 

North  Carolina- Huffman  v.  Click,  77  N.  C.  55. 

Texas — Fowler  v.  Lewis,  25  Tex.  Supp.  380;  cited  in  1  Meyer's  Dig.  374. 
(The  Texas  case  often  cited  to  the  contrary;  Wade  v.  DeWitt,  20  Tex. 
398,  seems  to  rest  on  the  fact  reasonably  inferable  from  the  report, 
that  counsel  sought  to  use  the  extract  as  argument  merely,  not  as 
stating  facts). 
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Wisconsin — SLilling  v.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  1]  N.  W.  906; 

Boyle  V.  State,  57  Wis.  472,  46  Am.  Rep.  41,  15  N.  W.  827. 
Contra,  State  v.  Hoyt,  46  Conn.  333   (but  this  case  can  best  be  sustaineil 

as  exceptional  and  turning  on  surprise  in  excluding  wliat  had  been 

before  permitted). 
Jhe  reason  is,  "they  are  statements  wanting  the  sanction  of  an  oath;  and 

the  statement  thus  proposed  is  made  by  one  not  present  and  not  liable 

to  cross-examination."     Ashworth  v.  Kittridge,  12  Cush.  193    (Shaw, 

Oh.  J.) 

See  also  note  to  Western  Assur.  Co.  v.  J.  H.  Mohlman  Co.  40  L.R.A.  561, 
for  exhaustive  collection  of  cases  on  this  question. 

A  statute  making  books  of  science  or  art  presumptive  evi- 
dence of  facts  of  general  notoriety  or  interest  does  not  include 
medical  works  so  as  to  make  them  evidence  of  the  opinions  or 
theories  therein  expressed  or  advocated.' 

1  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  26  C.  C.  A,  103,  49  U.  S.  App. 
241,  79  Fed.  581. 


A  Federal  court  is  not  hound  to  foUov?  the  state  court  de- 
cision as  to  the  admissibility  in  evidence  at  common  law,  of 
extracts  from  medical  works.' 

1  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  25  C.  C.  A.  103,  49  U.  S.  App. 
241,  79  Fed.  584,  and  cases  cited. 

h.  Exact  science. — Books  of  exact  science  or  mathematical 
calculations, — such  as  the  Northampton  tables  and  the  like, — 
recognized  by  the  court  as  such,  or  shovsm  to  be  such  by  the  tes- 
timony of  a  qualified  witness,  may  be  read  in  evidence.' 

!  Abbott,  Tr.  Ev.  724,  22  Am.  L.  Reg.  105,  note,  59  Am.  Dec.  185  note; 

B.  p.  Huffman  v.  Click,  77  N.  C.  55,  58. 
The  contrary  held  of  a  book  on  mechanics,  in  North  Chicago  Rolling  Mill 

V.  Monka,  107  111.  340. 
See  also  note  to  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553. 

c.  Of  history,  etc. — A  book  published  in  this  country  by  a 
private  person  is  not  competent  evidence,  against  a  stranger  to 
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it,  of  facts  stated  therein  of  recent  occurrence,  and  which  might 
be  proved  by  living  witnesses  or  other  better  evidence.^ 

1  Whiton  V.  Albany  City  Ins.  Co.  109  Mass.  24,  31 ;  Morris  v.  Hanner,  7 
Pet.  554,  8  L.  ed.  78]  ;  Fuller  v.  Princeton,  2  Dane,  abr.  334. 

Otherwise  by  special  statute.  See  Gallagher  v.  Market  Street  E.  Co.  67 
Cal.  13,  6  Pac.  869;  Kuhns  v.  Chicago,  M.  &  St.  P.  R.  Co.  65  Iowa, 
528,  22  N.  W.  661. 

Ahnanac  admissible  to  show  time  of  rising  of  moon.' 

iMunshower  v.  State,  55  Md.  11,  39  Am.  Rep.  414;  State  v.  Morris,  47 
Conn.  179  (justifying  it  rather  as  refreshing  memory  in  aid  of  judi- 
cial notice).     See  also  note  to  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  560. 

12.  Burden  of  proof. 

a.  In  general. — The  test  as  to  "the  burden  of  proof"  as  to 
any  point,  when  the  phrase  is  used  respecting  the  order  of 
proof  in  adducing  evidence,  is,  Which  party  would  be  unsuc- 
cessful if  no  evidence  at  all,  or  no  more  than  has  already  been 
received,  were  to  be  offered  ?  ' 

1  ]   Phil.  Ev.  812;   1  Taylor,  Ev.  369,  §  338. 

This  subject  is  well  discussed  in  Abrath  v.  North  Eastern  R.  Co.  (Eng. 
Ct.  App.  June,  1883),  32  Week.  Rep.  50,  52  L.  J.  Q.  B.  N,  S.  620, 
L.  R.  11  Q.  B.  Div.  440,  49  L.  T.  N.  S.  618,  47  J.  P.  632.  It  is 
not  usually  safe  to  ask  the  court,  under  the  same  circumstances,  to 
instruct  the  jury  that  the  burden  has  shifted.  See  post,  chap.  XXIIT. 
Thp  Instructions.  See  also  Lamb  v.  Camden  &  A.  R.  &  Transp.  Co. 
46  N.  V.  27 J,  281,  7  .4m.  Rep.  327,  reversing  2  Daly,  454;  Heinemann 
V.  Heard,  62  N.  Y.  448;  Banker  v.  Banker,  63  N.  Y.  409. 

As  to  eft'ect  of  admissions  to  change  burden  of  proof,  see  note  in  61  L.R.A. 
513. 

h.  As  to  negative. — In  general,  whichever  party  asserts  a 
right  must  substantiate  it  and,  if  the  right  is  dependent  upon 
the  existence  of  a  negative,  must  establish  the  truth  of  the  nega- 
tive by  a  preponderance  of  proof,  unless  excused  by  the  fact 
that  the  matter  is  peculiarly  within  the  knowledge  of  the  ad- 
verse party.*  But  a  party  is  not  required  to  prove  the  nega- 
tive of  any  matter  where  the  existence  of  the  contrary  affirma- 
tive is  necessary  to  exempt  or  discharge  the  adversary  from  a 
duty  or  liability  already  proved  upon  him.'     He  who  makes  a 


XVI. USEFUL   AUTHOKITIES    ON    EVIDENCE.  427 

negative  allegation  involving  a  charge  of  illegality,  against 
which  there  is  a  presumption  of  innocence,  must  prove  the 
negative.* 

11  Wharton,  Ev.  §  357;  1  Greenl.  Ev.  §  78;  1  Taylor,  Ev.  379,  §  347; 
Goodwin  v.  Smith,  72  Ind.  113,  37  Am.  Rep.  144,  with  note,  where  the 
application  of  the  rule  to  a  great  variety  of  cases  is  illustrated. 

There  are  two  classes  of  negatives:  definite  or  specific,  and  indefinite  and 
universal.  An  averment  that  the  contract  was  not  performed  on  a 
day  specified  is  a,  definite  negative,  and  it  is  not  objectionable  to 
require  proof  of  a  definite  negative.  An  averment  that  the  contract 
was  never  performed  is  indefinite  or  universal,  and  it  is  only  of  nega- 
tives of  this  class  that  it  is  unreasonable  to  require  proof. 

■tl  Starlde,  Ev.  589;  ElUin  v.  Jansen,  13  Mecs.  &  W.  655,  662,  14  L.  T. 
Exeh.  N.  S.  201,  9  Jur.  353;  Com.  v.  Thurlow,  24  Pick.  374,  381. 

"The  amount  of  proof  required  to  support  the  negative  proposition  and  to 
shift  the  burden  will  vary  according  to  the  circumstances  of  the  case; 
and  very  slender  evidence  will  often  be  sufficient  to  shift  the  bvirden 
to  the  party  having  the  greatest  opportunities  of  knowledge  concern- 
ing the  fact  to  be  inquired  into."  Stephen,  Dig.  Ev.  art.  96;  United 
States  V.  Southern  Col.  Coal,  etc.,  Co.  1  West.  Coast  Eep.  11. 

2  People  ex  rel.  Smith  v.  Pease,  27  X.  Y.  45,  S4  Am.  Dec.  242,  25  How. 
Pr.  495,  affirming  30  Barb.  588. 

c.  As  to  fact  peculiarly  within  the  Tcnowledge  of  one  party — ■ 
Where  the  subject-matter  of  an  allegation  is  such  as  to  lie  pecu- 
liarly within  the  knowledge  of  the  adversary,  the  burden  is  on 
him  to  give  evidence  respecting  it.* 

1  Taylor,  Ev.  §  347,  1  Whart.  Ev.  §  367;  Rugely  v.  Gill,  15  La.  Ann.  509. 
And  see  Bowman  v.  McElroy,  15  La.  Ann.  663;  Corwin  v.  Shoup,  76 
111.  246;  Haley  v.  Lacy,  1  Swan,  498;  Burton  v.  Blin,  23  Vt.  152. 

In  Smith  v.  New  York  C.  E.  Co.  43  Barb.  229,  Johnson,  J.,  states  the  rule 
thus:  "If  the  subject-matter  of  a  negative  averment  lies  peculiarly 
within  the  knowledge  of  the  other  party,  the  averment  is  taken  as 
true,  unless  disproved  by  that  party."  Citing  1  Greenl.  Ev.  §  79;  1 
Stark.  Ev.  362,  365;  Wills,  Circumstantial  Ev.  183,  184.  This  applies, 
he  says,  in  all  civil  cases.  But  if  understood  to  justify  instructing 
t);e  jury  as  to  the  burden  of  proof,  this  statement  of  the  rule  is  too 
broad.  See  reversal  in  46  N.  Y.  271,  281,  7  Am.  Kep.  327,  of  the 
decision  in  Lamb  v.  Camden  &  A.  E.  &  Transp.  Co.  2  Daly,  454,  where, 
at  page  463,  Judge  Johnson's  opinion  was  quoted  and  erroneously 
applied  to  sustain  instructions  to  the  jury. 
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d.  Legal  presumpLion  shifls  the  burden. — A  presiinij)tion  of 
law  arising  from  evidencp  already  given,  or  from  the  pleadings, 
is  sufficient  to  cast  the  burden  of  proof  on  the  other  party,  to 
show  (if  the  presumption  be  disputable)  that  the  fact  \va* 
otherwise  than  according  to  the  presumption.^ 

1  But  it  will  not  do  to  ask  the  court  to  instruct  the  jury  that  the  burden 
of  proof  is  shifted,  unless  the  presumption  is  one  of  law  and  the  in- 
struction is  qualified  by  the  condition  that  the  evidence  is  believed 
by  the  jury.  For  when  the  burden  of  proof  is  said  to  shift,  all  that  is 
meant  is  that  the  party  from  whom  it  is  shifted  has  a  right  to  go  to 
the  jury  that  they  may  say  whether  he  has  fulfilled  his  obligation  to' 
prove  his  case,  unless  the  other  party  takes  up  the  burden  of  ad- 
ducing evidence  and  gives  proofs. 

13.  Corporate  agent's  declarations. 

The  declarations  made  by  au  officer  or  agent  of  a  corpora- 
tion, in  response  to  timely  inquiries,  properly  addressed  to  him 
and  relating  to  matters  under  his  charge,  in  respect  to  which  he- 
is  authorized  in  the  usual  course  of  business  to  give  informa- 
tion, may  be  given  in  evidence  against  the  corporation.* 

1  Abbott,  Trial,  Ev.  44;  Xenia  Bank  v.  Stewart,  314  U.  S.  224,  229,  29 
L.  ed.  101,  103,  5  Sup.  Ct.  Rep.  845.  See  also  note  to  Ohio  &  M.  R. 
Co.  V.  Stein,  19  L.R.A.  73.3. 


14.  Corporate  deed. 

Where  the  common  seal  of  a  corporation  appears  to  be  af- 
fixed to  an  instrument,  and  the  signature  of  the  proper  officer 
is  proved,  there  is  a  legal  presumption  that  the  officer  did  not 
exceed  his  authority,  and  the  contrary  must  be  proved  by  the 
objecting  party.* 

iCanandaigua  Academy   v.    McKechnie,   90   N.   Y.    618;    s.   p.   Belden   t. 
Meoker,  47  N.  Y.  307. 


15.     Date. 

The  date  of  a  document  is  prima  facie  evidence  of  the  time 
when  it  was  written.* 

lUvingslou  V.  Ariioux.  .56  X,  Y.  507,  .519,  affirming  15  Abb.  Pr.  N.  S   lijs. 
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The  date  of  a  private  instrument  unauthenticatetl  is  not  alone 
presumptive  evidence  of  the  time  the  document  was  written,  as 
against  a  stranger  to  it,  when  its  competency  depends  on  the 
time  it  was  written.^ 

1  Foster  V.  Seals,  21  N.  Y.  247,  250. 

16.  Depositions. 

a.  Right  to  read. — An  objection  to  the  reading  of  a  depo- 
sition, on  the  ground  of  an  irregularity  or  defect  whicli  might 
have  been  obviated  by  retaking  it,  cannot  be  raised  at  the  trial, 
imless  noted  when  the  deposition  is  taken,  or  presented  by  a 
motion  to  suppress  before  the  trial  is  begun.  ^ 

IDoane  v.  Glenn,  21  Wall.  33,  22  L.  ed.  476,  and  cases  cited;   Hebbard  v. 

Haughian,   70   N.  Y.   54;    Fassin   v.   Hubbard,   55   N.   Y.   465:    Wrigbt 

V.  Cabot,  89  N.  Y.  570. 
So,  also,  of  the  refusal  of  a  witness  to  answer  proper  questions.     Strum 

V.  Atlantic  Mut.  Ins.  Co.  63  N.  Y.  77. 
-Vs  to  documents  annexed  to  deposition,  see  Kelley  v.  Weber,  9  Abb.  N.  C. 

65,  note.     And  as  to  right  to  read  a,  deposition  taken  in  another  caiise 

than  the  one   nn   trial,   see   note   to   Fearn  v.   West  Jersey   Ferry   Co. 

13  L.E.A.  366. 

A  deposition  taken  conditionally  within  the  state  cannot  be 
read  if  the  personal  attendance  of  the  witness  can  be  secured ; 
one  taken  without  the  state  can  be  read,  notwithstanding  the 
presence  of  the  witness,  unless  it  has  been  suppressed  by  order 
on  special  motion.^ 

1  Hedges  v.  Williams,  33  Hun,  546. 

To  show  inability  to  have  witness  present,  the  fact  of  letters 
having  been  received  from  him  from  places  without  the  state, 
shortly  before  the  trial,  is  competent.*  So  are  his  declarations, 
in  respon.se  to  inquiry  for  the  purpose,  that  he  is  too  unwell  to 
attend.* 

1  Carman  v.  Kelly,  5  Hun,  283. 

2  MeArthur  v.  Soule,  5  Hun,  63. 

h.  Reading  fart. — He 'who  causes  a  deposition  to  be  tal^en, 
even  thoitgh  it  be  his  own  testimony,  may  read  part;  but  what- 
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ever  lie  omits  that  is  relevant  and  competent  may  be  read  by  tbe 
adverse  party.'' 

i  Gellatly  v.  Lowery,  6  Bosw.  133.  Contra,  Southwark  Ins.  Co.  v.  Knight. 
6  Whart.  327. 

So,  it  was  held  in  Railway  Passengers'  Assur.  Co.  v.  Warner,  1  Thomp.  & 
C.  addenda,  21,  that  an  adverse  party  who  calls  out,  by  a  cross-inter- 
rogatory, material  evidence,  is  entitled  to  have  it  read,  so  far  as  re- 
sponsive. 

17.  Document. 

a.  In  general. — Neither  proving  the  signature  of  an  instru- 
ment, nor  marking  it  for  identification,  entitles  the  adverse 
party  to  see  it  or  to  cross-examine  on  it.  It  is  the  offer  in  evi- 
dence which  has  this  effect* 

1  Stiles  V.  Allen,  5  Allen,  320. 

Documents  marked  for  identification  cannot  be  considered  as  in  evidence, 

unless  formally  introduced.     Shelton  v.  Holzwasser,  46  Misc.  76,  91 

N.  Y.  Supp.  328. 

If  the  partj'^  proving  its  execution  refuses  to  show  it  and  al- 
low cross-examination  of  the  witness  as  to  execution,  its  admis- 
sion against  objection  is  error.* 

1  Union  Mfg.  Co.  v.  Eyington,  1  Hun,  44,  3  Thomp.  &  C.  86. 

h.  Referred  to. — A  document  having  been  properly  received 
in  evidence,  another  distinctly  referred  to  and  recognized  in  it 
may  be  received  without  further  proof  of  execution.* 

1  Clark  V.  Mix,  1,5  Conn.  152. 


An  oral  contract  having  been  proved,  an  instrument  referred 
to  in  it  as  containing  some  of  its  terms  may  be  received  without 
further  proof  of  its  execution.* 

1  Smith  V.  New  York  C.  R.  Co.  4  Abb.  App.  Dee.  262. 

c.  Producing  on  notice. — If  a  party  produces  a  document 
on  notice  and  offers  to  prove  its  genuineness,  it  is  error  to  al- 
low the  party  who  gave  the  notice  to  give  secondary  evidence 
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of  contents  of  the  document  called  for  until  the  one  offered  has 
been  received  in  evidence  and  submitted  to  the  jury.* 

1  Stitt  V.  Huidekoper,  17  Wall.  384,  397,  21  L.  ed.  644,  648. 

d.  Refusal  to  produce. — In  the  courts  of  the  United  States, 
if  a  party  refuses  to  produce  a  document  at  the  trial,  pursu- 
ant to  order  made  on  motion  before  trial,  he  may  be  nonsuited, 
if  plaintiff;  and  a  verdict  against  him  may  be  directed,  if  de- 
fendant.* 

1  United  States  Rev.  Stat.  §  724,  U.  S.  Comp.  Stat.  1901,  p.  583.  As  to 
the  power  in  the  state  courts,  see  82  N.  Y.  260,  and  cases  cited. 

e.  Inspecting  on  notice  to  produce;  admissibility. — If  a 
party  obtains  and  inspects  a  paper  by  means  of  notice  to  pro- 
duce, has  the  one  who  produced  it  a  right  to  put  it  in  evidence, 
if  relevant  ?  * 

1  Affirmative— Clark  v.  Fletcher,  1  Allen,  53,  57  (Bigelow,  Ch.  J.);  Law- 
rence V.  Van  Ilorne,  1  Cai.  276,  285  (dictum);  Wallar  v.  Stewart,  4 
Cranch,  C.  C.  532,  Fed.  Cas.  No.  17,108 ;  Wharam  v.  Eoutledge,  5  Esp. 
235;  Wilson  v.  Bowie,  1  Car.  &  P.  10;  Stephen,  Dig.  Ev.  art.  138. 

The  reason  assigned  for  this  view  is  the  same  which  prevents  a  party  who 
puts  a  question  from  excluding  from  the  record  a  responsive  answer 
because  it  is  not  what  he  wants, — that  otherwise  a  party  could  gain 
the  advantage,  if  any,  from  the  inquiry,  without  any  corresponding 
obligation. 

Negative — ^Kenny  v.  Clarkson,  1  Johns.  385,  394  (dictum)  ;  Stalker  v. 
Gaunt,  12  N.  Y.  Legal  Obs.  124  (dictum) ;  Carr  v.  Gale,  3  Woodb.  & 
M.  38,  Fed.  Cas.  No.  2,435. 

The  negative  is  followed  in  the  New  York  courts.  See  Smith  v.  Rentz, 
131  N.  Y.  169,  15  L.R.A.  138,  30  N.  E.  54,  and  cases  cited.  See  also 
cases  cited  in  note,  15  L.R.A.  138. 

The  reason  assigned  in  the  reports,  for  the  negative  view,  is  that  notice  to 
produce  is  analogous  to  a  bill  of  discovery  where  the  answer  is  not 
evidence  for  him  who  makes  it,  and  that  to  hold  the  document  admis- 
sible would  tend  to  drive  parties  into  equity  for  discovery. 

A  better  justification  for  it  is  that  production  on  notice  is  not  obligatory, 
and  inspection  by  counsel  is  not  a  matter  of  evidence  at  all,  but  a 
mere  preliminary. 
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A  party  obtaining  an  instrument  from  his  adversary  by  no- 
tice to  produce,  and  examining  it,  cannot  examine  a  witness  on 
it  if  lae  will  not  offer  it  in  evidence.^ 

1  Hotchkiss  V.  Germania  F.  Ins.  Co.  5  Hun,  91. 

18.  Entire  conversation  or  writing. 

The  introduction  of  a  part  of  a  conversation  ^  or  writing  * 
renders  admissible  as  much  of  the  remainder  as  tends  to  ex- 
plain or  qualify  what  has  been  received;  and  that  is  to  be 
deemed  a  qualification  which  rebuts  and  destroys  the  inference 
to  be  derived  from,  or  the  use  to  be  made  of,  the  portion  put  in 
evidence. 

i  Rouse  V.  Whited,  25  N.  Y.  170,  82  Am.  Dec.  337;  Gildersleeve  v.  Landon, 
73  N.  Y.  609. 

^Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274,  284.  Whether,  under 
this  rule,  proving  an  interview  or  communication  may  let  in  a  subse- 
quent one,  if  thus  connected, — compare  (in  affirmative)  Nesbit  v. 
Stringer,  2  Duer,  26;  (negative)  Downs  v.  New  York  C.  R.  Co.  47 
N.  Y.  83. 

19.  Examination  before  trial. 

One  who  has  examined  his  adversary  before  trial  and  read 
the  examination  at  the  trial  is  not  entitled  to  examine  him 
further  as  a  witness  on  the  same  subject,  unless  excuse  or  rea- 
son therefor  is  given.* 

1  Wilmont  v.  Jleserole,  8  Jones  &  S.  321. 

It  is  within  the  discretion  of  the  judge  to  permit  further  oral 
examination  at  the  trial.* 

1  Misland  v.  Boynton,  14  Hun,  625,  affirmed  in  79  N.  Y.  630. 

If  he  has  not  read  the  examination  at  the  trial  he  has  a  right 
to  call  him  as  a  witness.* 

1  Berdell  v.  Berdell,  27  Hun,  24,  63  How.  Pr.  339. 
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One  who  has  examined  his  adversary  before  trial  may  read  a 
part  of  his  examination  as  evidence,  but  caimot  be  required  to 
read  the  whole.* 

1  Brooks  V.  Baker  (Per  Van  Hoesen,  J.)  9  Daly,  398,  402,  following  Gel- 
latly  V.  Lowery,  6  Boaw.  113. 

When  one  has  read  at  the  trial  part  of  his  adversary's  pre- 
vious examination,  his  adversary  is  not  entitled  to  put  the  whole 
examination  in  evidence,  but  only  the  answers  which  pertain  to 
the  same  subject,  or,  rather,  which  tend  to  qualify  what  has 
been  read.* 

1  Lynde  v.  McGregor,  13  Allen,  172. 

20.  Explaining  omission  of  evidence. 

When  a  party's  good  faith  in  refraining  from  testifying  in 
his  own  behalf,*  or  calling  as  a  witness  a  person  shown  to  be  ac- 
quainted with  the  facts,  is  questioned,  he  has  a  right  to  give  evi- 
dence explaining  his  course. 

1  Woodruff  V.  Hurson,  32  Barb.  557. 

.So.  in  reference  to  a  Chinese  certificate.  Greene,  Ch.  J.,  said:  "Nonpro- 
duetion  of  a  certificate  is  a,  circumstance  which,  if  alone  and  unex- 
plained, may  properly  be  regarded  as  proof  that  the  person  lacking  it 
is  one  who  is  prohibited.  But  its  nonproduction  is  open  to  explana- 
tion, and  the  presumption  arising  from  its  nonproduction,  to  contra- 
diction." Re  Lee  Yip,  cited  and  followed  in  Ee  Ho  King,  14  Fed. 
724. 

21.  Fact  after  suit  brought. 

a.  Receipt. — Under  the  general  issue  or  any  plea  which  puts 
the  amounts  of  recovery  in  dispute,  a  receipt  given  after  the 
«uit  was  brought  may  be  given  in  evidence  to  reduce  the  amount 
of  recovery.* 

J  Burdell  v.  Denig,  92  U.  S.  716,  23  L.  ed.  764. 

b.  Precaidions  after  accident. — Precautions   after   an   acei- 
■dent  to  prevent  other  accidents  cannot  be  proved  for  the  pur- 
Abbott.  Civ.  Jur.  T.— 28. 
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pose  of  showing  that  they  were  needed  at  the  time  of  the  acci- 
dent, as  an  admission  of  negligence.* 

1  Shinners  v.  Locks  &  Canals,  154  Mass.  168,  12  L.E.A.  554,  26  Am.  St. 
Rep.  226,  28  N.  E.  10,  and  cases  cited;  Green  v.  Ashland  Water  Co. 
101  Wis.  258,  43  L.R.A.  117,  70  Am.  St.  Rep.  911,  77  N.  W.  722: 
Georgia  S.  &  F.  E.  Co.  v.  Cartledge,  116  Ga.  164,  59  L.R.A.  118,  42 
S.  E.  405;  Anderson  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  87  Wis.  195. 
23  L.R.A.  203,  58  N.  W.  79;  Standard  Oil  Co.  v.  Tierney,  92  Ky.  367. 
14  L.R.A.  677,  36  Am.  St.  Rep.  595,  17  S.  W.  1025;  Terre  Haute  & 
I.  R.  Co.  V.  Clem,  123  lud.  15,  7  L.R.A.  588,  18  Am.  St.  Rep.  303, 
23  N.  E.  965;  McGarr  v.  National  &  P.  Worsted  Mills,  24  R.  I.  447, 
60  L.R.A.  122,  96  Am.  St.  Rep.  749,  53  Atl.  320;  Limberg  v.  Glenwood 
Lumber  Co.  127  Cal.  598,  49  L.R.A.  33,  60  Pac.  176;  Diamond  Rubber 
Co.  V.  Harryman,  41  Colo.  415,  15  L.R.A.  (N.S.)  775,  92  Pac.  922-. 
Stewart  &  Co.  v.  Harman,  108  Md.  446,  20  L.R.A.  (N.S.)  228,  70  Atl 
333. 

l!ut  evidence  of  what  was  done  after  a  fatal  accident,  to  prevent  danger, 
is  admissible  for  the  purpose  of  showing  what  could  have  been  dont," 
to  avoid  the  accident.  Willey  v.  Boston  Electric  Light  Co.  168  Mass. 
40,  37  L.R.A.  723,  46  N.  E.  395. 

And  evidence  that  the  rules  of  a  railroad  company  required  turntables  to 
be  kept  locked  when  not  in  use,  and  that  immediately  after  an  acci- 
dent to  a  child  playing  upon  a  turntable  the  station  agent  locked  it, 
was  held  in  Chicago,  B.  &  Q.  E.  Co.  v.  Krayenbuhl,  65  Neb.  889,  59 
L.E.A.  920,  91  N.  W.  880,  to  be  admissible  in  an  action  to  recover 
for  the  injuries  sustained  by  the  child. 

See  also  cases  in  note  in  12  L.R.A.  559. 


22.  Family  Bible. 

See  Pedigree,  infra,  §  47. 

23.  Feelings. 

A  review  of  the  authorities  shows  that  there  is  considerable 
conflict  as  to  the  admissibility  of  expressions  or  statements  of 
pain  made  during  sickness  or  subsequent  to  injury.*  In  some 
states  a  distinction  is  drawn  between  involuntary  expressions 
of  pain  and  mere  complaints  or  statements ;  the  former  being 
admitted,  and  the  latter  excluded.  Another  distinction  is  rec- 
ognized by  some  courts  between  statements  and  declarations 
made  to  physicians  and  those  made  to  laymen.  N^either  of  the 
distinctions  mentioned  is  recognized  by  many  of  the  courts. 
And  the  evidence  is  received  indiscriminately  for  what  it  is 
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worth,  the  jury  being  allowed  to  decide  as  to  the  weight  to  be  ac- 
corded it.* 

iSee  full  review  of  authorities  in  note  in  24  L.R.A.  (N.S.)   253. 

2  Alabama — The  last  rule  stated  prevails  in  Alabama.  Postal  Teleg.  Cable- 
Co.  V.  Jones,  133  Ala.  217,  32  So.  500;  Birmingham  R.  Light  &  P. 
Co.  V.  Enslen,  144  Ala.  343,  39  So.  74;  Louisville  &  N.  E.  Co.  ». 
Davener,  162  Ala.  660,  50  So.  276;  Helton  v.  Alabama  Midland  E. 
Co.  97  Ala.  275,  12  So.  276;  Western  Steel  Car  &  Foundry  Co.  v. 
Bean,  163  Ala.  255,  50  So.  1012  (expressions  of  pain  and  complaints 
to  laymen)  ;  Birmingham  Union  E.  Co.  v.  Hale,  90  Ala.  8,  24  Am. 
St.  Eep.  748,  8  So.  142;  Gregory  v.  State,  148  Ala.  566.  42  So.  820; 
Birmingham  R.  Light  &  P.  Co.  v.  Moore,  151  Ala.  327,  43  So.  841. 

Arkansas — Complaint  to  a  layman  is  admissible  in  Arkansas  as  original 
evidence.  St.  Louis  &  S.  F.  E.  Co.  v.  Murray,  55  Ark.  248,  16  L.R.A. 
787,  29  Am.  St.  Eep.  32,  18  S.  W.  50. 

California — In  California  complaints  of  present  pain  and  suffering  made 
to  a,  nurse  are  admissible  as  original  evidence.  Green  v.  Pacifij 
Lumber  Co.  130  Cal.  435,  02  Pac.  747. 

Connecticut — Complaints  to  laymen  are  admissible  in  Connecticut  on  the 
ground  of  necessity.     Goodwin  v.  Harrison,  1  Root,  80. 

So  also  complaints  to  physicians  are  admitted.  Gilmore  v.  American  Tube 
&  Stamping  Co.  79  Conn.  408,  66  Atl.  4;  Martin  v.  Sherwood,  74 
Conn.  475,  51  Atl.  526;  Wilson  v.  Granby,  47  Conn.  59,  36  Am.  Eep. 
5L 

Dakota — Complaints  and  declarations  made  to  laymen  are  admissible  as 
original  evidence,  althougli  the  declarant  is  a  competent  witness.  San- 
ders V.  Eeister,  1  Dak.  151,  46  N.  W.  680. 

Delaware — Involuntary  declarations  made  to  a,  layman  and  indicatin'^ 
present  pain  are  admissible,  but  an  injured  person's  complaints  are 
excluded.    Wilkins  v.  Wilmington,  2  Marv.   (Del.)   132,  42  Atl.  418. 

District  of  Columbia — Statements  made  to  physicians  are  admissible.  Pat- 
terson V.  Ocean  Acci.  &  Guarantee  Corp.  25  App.  D.  C.  46. 

Georgia — The  question  as  to  complaints  still  appears  to  be  somewhat  un- 
settled in  Georgia.  Complaints  of  pain  have  been  admitted  in  some 
cases,  apparently  as  an  exception  to  the  hearsay  rule,  although  made 
to  persons  other  than  physicians.  Central  E.  Co.  v.  Smith,  76  Ga. 
209,  2  Am.  St.  Eep.  31;  Nashville,  C.  &  St.  L.  E.  Co.  v.  Miller,  120 
Ga.  453,  67  L.E.A.  87,  47  S.  E.  959,  1  A.  &  E.  Ann.  Cas.  210. 

But  since  parties  were  constituted  competent  witnesses  in  their  own  be- 
half, such  evidence  has  been  excluded.  Atlanta  Street  R.  Co.  v.  Walk- 
er, 93  Ga.  462,  21  S.  E.  48;  Savannah,  F.  &  W.  E.  Co.  v.  Wainwright, 
99  Ga.  255,  25  S.  E.  622;  Atlanta,  K.  &  N.  E.  Co.  v.  Gardner,  122 
Ga.  82,  49  S.  E.  818. 


4.36  CIVIL    TEIAL    BRIEF. 

Aud  no  distinction  is  recognized  between  complaints  made  to  a  physician 
and  tliose  made  to  other  persons.  East  Tennessee,  V.  &  G.  E.  C!o.  v. 
Smith,  94  Ga.  5S0,  20  S.  E.  127  (complaints  admitted)  ;  Goodwyn  v. 
Central  K.  Co.  2  Ga.  App.  470,  58  S.  E.  688;  Atlanta,  K.  &  N.  R.  Co. 
V.  Gardner,  122  Ga.  82,  49  S.  E.  818  (complaints  excluded). 

Illinois — A  distinction  is  recognized  in  Illinois  between  natural  manifes- 
tations of  pain  and  mere  complaints.  The  former  are  held  admissible 
as  original  evidence,  although  made  in  the  presence  of  persons  other 
than  physicians.  Cicero  &  P.  Street  E.  Co.  v.  Priest,  190  111.  592,  60 
N.  E.  814;  Chicago  &  A.  E.  Co.  v.  Johnson,  128  111.  App.  20;  Salem 
V.  Webster,  192  111.  369,  61  N.  E.  323.  Contra,  Donnelly  v.  Chicago 
City  E.  Co.  131  111.  App.  302. 

But  it  is  held  that  mere  complaints  and  declarations  made  to  persons 
other  than  physicians  are  inadmissible.  West  Chicago  Street  E.  Co. 
V.  Kennelly,  170  111.  508,  48  N.  E.  996;  Chicago  City  E.  Co.  v.  Bundy, 
210  111.  39,  71  N.  E.  28;  Lake  Street  Elev.  E.  Co.  v.  Shaw,  203  111. 
39,  67  N.  E.  374. 

Statements  as  to  patient's  bodily  condition  made  to  a  physician  during 
treatment,  however,  are  held  admissible.  Chicago  v.  McNally,  227 
111.  14,  81  N.  E.  23;  West  Chicago  Street  E.  Co.  v.  Carr,  170  111.  478, 
48  N.  E.  992;  Globe  Acoi.  Ins.  Co.  v.  Gerisch,  163  111.  625,  54  Am. 
St.  Eep.  480,  45  N.  E.  563 ;   Collins  v.  Waters,  54  111.  485. 

Indiana — No  distinction  is  recognized  in  Indiana  between  statements  or 
exclamations,  and  both  are  held  admissible  as  original  evidence, 
■whether  made  to  physicians  or  other  persons.  Anderson  v.  Citizens' 
Street  R.  Go.  12  Ind.  App.  194,  38  N.  E.  1109;  Cleveland,  C.  C.  & 
St.  L.  E.  Co.  V.  Carey,  33  Ind.  App.  275,  71  N.  E.  244;  Chicago,  St. 
L.  &  P.  E.  Co.  v.  Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N.  B.  218; 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343; 
Carthage  Turnp.  Co.  v.  Andrews,  102  Ind.  138,  52  Am.  Eep.  653,  1 
N.  E.  304;  Indianapolis  Street  E.  Co.  v.  Haverstick,  35  Ind.  App. 
281,  111  Am.  St.  Rep.  163,  74  N.  E.  34;  Cleveland,  C.  C.  &  L  E.  Co. 
V.  Newell,  104  Ind.  264,  54  Am.  Eep.  312,  3  N.  E.  836;  Indianapolis 
Street  E.  Co.  v.  Schmidt,  163  Ind.  360,  71  N.  E.  201  (statements  and 
exclamations  to  laymen)  ;  Wabash  County  v.  Pearson,  120  Ind.  426, 
16  Am.  St.  Eep.  325,  22  N.  E.  134;  Indiana  Union  Traction  Co.  v. 
Jacobs,  167  Ind.  85,  78  N.  E.  325;  Louisville,  N.  A.  &  C.  E.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197;  Indianapolis  &  M. 
E.  Transit  Co.  v.  Eeeder,  37  Ind.  App.  262,  76  N.  E.  816. 

Iowa — The  same  rule  that  prevails  in  Indiana  applies  in  Iowa.  McDonald 
V.  Franchere  Bros.  102  Iowa,  496,  71  N.  W.  427;  Hamilton  v.  Men- 
dota  Coal  &  Min.  Co.  120  Iowa,  147,  94  N.  W.  282;  Crippen  v.  Des 
Moines,  —  Iowa,  — ,  78  N.  W.  688;  Johnston  v.  Cedar  Eapids  &  M. 
R.  Co.  141  Iowa,  114,  119  N.  W.  286;  Patton  v.  Sanborn,  133  Iowa, 
650,  110  N.  W.  1032;  Duffey  v.  Consolidated  Block  Coal  Co.  147  Iowa, 
225,  30  L.R.A.(N.S.)  1067,  124  N.  W.  609;  Keyes  v.  Cedar  Falls,  107 
Iowa,   509,  78  N.  W.  227,  overruling  Ferguson  v.  Davis  County,  57 
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Iowa,  601,  ]0  N.  W.  906.  Contra,  Battis  v.  Chicago,  K.  I.  &  P.  K. 
Co.  ]24  Iowa,  623,  100  N.  W.  543  (statements  and  exclamations  to 
laymen);  Townsend  v.  Des  Moines,  42  Iowa,  657;  Yeager  v.  Spirit 
Lake,  115  Iowa,  593,  88  N.  W.  1095;  Armstrong  v.  Ackley,  71  Iowa. 
76,  32  N.  W.  180   (statements  and  exclamations  to  physicians). 

Kansas — And  the  same  rule  has  been  applied  in  Kansas.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Johns,  36  Kan.  769,  59  Am.  Eep.  609,  14  Pac.  237;  St. 
Louis  &  S.  F.  E.  Co.  v.  Burrows,  62  Kan.  89,  61  Pac.  439;  Federal 
Betterment  Co.  v.  Reeves,  77  Kan.  Ill,  93  Pac.  627,  15  A.  &  E.  Ann. 
Cas.  796  (statements  to  laymen);  Atchison,  T.  &  S.  F.  R.  Co.  ^. 
Frazier,  27  Kan.  463  (to  physician). 

But  it  was  held  in  St.  Louis  &  S.  F.  R.  Co.  v.  Chancy,  77  Kan.  276,  94 
Pae.  126,  that,  before  the  declarations  are  admitted  for  the  purpose  of 
proving  an  injury  continuing  or  permanent,  sufficient  evidence  of  the 
appearance  or  conduct  of  the  declarant,  or  the  circumstances  under 
which  the  statements  were  made,  should  be  given  to  make  it  appear 
probable  that  they  were  natural  and  spontaneous,  and  not  the  result 
of  a  deliberate  purpose. 

Kentucky — Statements  to  laymen  are  admissible  as  original  evidence. 
Louisville  &  N.  R.  Co.  v.  Smith,  27  Ky.  L.  Rep.  257,  84  S.  W.  755. 

And  declarations  made  to  an  attending  physician  are  also  held  admissible 
there.  Shade  v.  Covington-Cincinnati  Elev.  R.  &  Transfer  &  Bridge 
Co.  119  Ky.  592,  84  S.  W.  733. 

Maine — Complaints  made  to  laymen  are  held  admissible  on  the  ground 
of  necessity.  Kennard  v.  Burton,  25  Me.  39,  43  Am.  Dec.  249.  But  a 
narrative  of  the  sufferer's  condition  at  a  previous  time  is  Inadmissible. 
Asbury  L.  Ins.  Co.  v.  Warren,  66  Me.  523,  22  Am.  Rep.  S90. 

Maryland — Complaints  to  laymen  are  admissible,  apparently  as  original 
evidence.    Geiselman  v.  Schmidt,  106  Md.  580,  68  Atl.  202. 

Massachusetts — The  rule  in  Massachusetts  admits  as  original  evidence  all 
natural  expressions  of  pain,  although  made  to  laymen,  but  excludes 
mere  statements  of  fact  and  narration  made  to  such  persons.  Bacon 
V.  Charlton,  7  Cush.  581;  Cashin  v.  New  York,  N.  H.  &  H.  R.  Co.  185 
Mass.  543,  70  N.  E.  930;  Hatch  v.  Fuller,  131  Mass.  574;  Weeks  v. 
Boston  Elev.  R.  Co.  190  Mass.  563,  77  N.  E.  654. 

And  the  fact  that  the  statement  or  exclamation  is  made  post  litem  motam 
does  not  render  it  incompetent.  Hatch  v.  Fuller,  131  Mass.  574; 
Fleming  v.  Springfield,  154  Mass.  520,  26  Am.  St.  Rep.  268,  28  N.  E. 
910. 

But  statements  by  a  patient  to  his  physician  as  to  his  ailments  and  his 
sensations  are  held  admissible  on  the  ground  of  necessity.  Barber 
v.  Merriam,  11  Allen,  322;  Fay  v.  Harlan,  128  Mass.  244,  35  Am.  Rep. 
372;  Fleming  v.  Springfield,  154  Mass.  520,  26  Am.  St.  Rep.  268,  28 
N.  E.  910. 

Michigan — Statements  and  exclamations  concerning  present  sufferings  and 
sensations  are  admissible  as  original  evidence,  although  made  to  lay- 
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men.     Elliott  v.  Van  Buren,  33  Mich.  49,  20  Am.  Eep.  GG8;  MuUikeii 

V.  Corunna,  UO  Midi.  2]2,  68  N.  W.  141;  O'Dea  ».  Michigan  C.  R. 

Co.  142  Mich.  2G5,  105  N.  W.  746;   Burleson  v.  Beading,  110  Mich. 

512,  68  N.  W.  294;   Grand  Eapids  &  I.  R.  Co.  v.  Huntley,  38  Mich. 

537,  31  Am.  Rep.  321. 
.\iid  the  rule  is  the  same  although  the  declarations  are  made  post  litem 

motaan,  if  not  made  in  contemplation  that  those  present  shall  becomu 

witnesses  at  the  trial.     Mott  v.  Detroit,  G.  H.  &  M.  R.  Co.  120  Mich. 

127,  79  N.  W.  3;  Strudgeon  v.  Sand  Beach,  107  Mich.  496,  65  N.  W. 

616. 
And   exclamations   to   an  attending   physician   are   admissible.   Heddle   v. 

City  Electric  R.  Co.  112  Mich.  547,  70  N.  W.  1096. 
-Minnesota — The  rule  as  to  nonexperts  permits  them  to  testify  to  such 

complaints   and    exclamations    as    indicate   present   pain.      Firkins    v. 

Chicago  G.  W.  R.  Co.  CI  Minn.  31,  63  N.  W.  172. 
Statements  of  a.  patient  to  an  attending  physician  are  admissible  when 

the  physician  is  called  to  give  an  opinion  based  on  such  statements. 

But,  in  the  absence  of  an  expert  opinion  based  on  the  statements, 

physicians   stand   on   the   same   footing  as  nonexperts.     Williams   v, 

Great  Northern  R.  Co.  68  Minn.  55,  37  L.R.A.  199,  70  N.  W.  860. 
In  the  following  cases,  statements  as  to  suffering  and  symptoms,  made  to 

attending  physician,  were  held  admissible:     Johnson  v.  Northern  P. 

R.  Co.  47  Minn.  430,  50  N.  W.  473;  Brusch  v.  St.  Paul  City  R.  Co.  52 

Minn.  512,  55  N.  W.  57;  Jones  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  4:5 

Minn.  279,  45  N.  W.  444;  Cooper  v.  St.  Paul  City  R.  Co.  54  Minn.  379, 

56  N.  W.  42;  Edlund  v.  St.  Paul  City  R.  Co.  78  Minn.  434,  81  N.  W. 

214. 
Mississippi — Exclamations  and  statements,  whether  made  to  a  physicia!i 

or  layman,  are  admissible   (Field  v.  State,  57  Miss.  474,  34  Am.  Rep. 

476)  ;   even  though  made  sometime  after  the  injury    (Mississippi  C. 

R.  Co.  V.  Turnage,  95  Miss.  854,  24  L.R.A.  (N.S.)  253,  49  So.  840). 

Missouri — Complaints  and  exclamations  made  to  laymen  are  admissible 
as  original  evidence.  Squires  v.  Chillicothe,  89  Mo.  226,  1  S.  W.  23; 
Lindsay  v.  Kansas  City,  195  Mo.  166,  93  S.  W.  273;  Edmunds  v.  St. 
Louis  R.  Co.  3  Mo.  App.  603;  Estea  v.  Missouri  P.  R.  Co.  110  Mo. 
App.  725,  85  S.  W.  627;  McHugh  v.  St.  Louis  Transit  Co.  190  Mo. 
85,  88  S.  W.  853 ;  Heiberger  v.  Missouri  &  K.  Teleph.  Co.  133  Mo.  App. 
452,  113  S.  W.  730. 

Nebraska — Declarations  and  complaints  to  laymen  are  admissible  on  tho 
ground  of  necessity,  when  made  spontaneously.  Hewitt  v.  Eisenbart, 
36  Neb.  794,  55  N.  W.  252;  Omaha  Street  R.  Co.  v.  Emminger,  57 
Neb.  240,  77  N.  W.  675 ;  Western  Travelers'  Acci.  Asso.  v.  Munson,  73 
Neb.  858,  1  L.R.A. (N.S.)  1068,  103  N.  W.  688;  Ward  v.  ^tna  L. 
Ins.  Co.  82  Neb.  499,  118  N.  W.  70. 

New  Hampshire — Representations  as  to  the  nature,  symptoms,  and  effect 
of  a  disease  or  injury  are  admissible  as  original  evidence,   whether 
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made  to  physicians  or  laymen  (Perkins  v.  Concord  E.  Co.  44  X.  11. 
223;  Craig  v.  Gerrish,  58  N.  H.  513;  Howe  t.  Plainfield,  41  N.  H.  ]3o; 
Plummer  v.  Ossipec,  59  N.  H.  55;  Towle  v.  Blake,  48  N.  H.  92;  Cliaiii- 
berlin  v.  Ossipee,  60  N.  H.  212;  Norris  v.  Haverhill,  65  N.  H.  89,  IS 
Atl.  85)  ;  even  though  made  post  litem  motam  (Towle  v.  Blake,  48 
N.  H.  92). 

New  Jersey — ^Declarations  to  an  attending  physician  are  admissible  on  the 
ground  of  necessity.  State  v.  Gedicke,  43  N.  J.  L.  86,  4  Am.  Crini. 
Rep.  6. 

Xew  York — Involuntary  exclamations  and  like  indications  of  pain  are  ad- 
missible as  original  evidence,  although  made  to  laymen.  Hagenlocher 
V.  Coney  Island  &  B.  R.  Co.  99  N.  Y.  136,  1  N.  K.  536;  Kelly  .. 
Cohoes  Knitting  Co.  8  App.  Div.  156,  40  N.  Y.  Supp.  477;  Smith  v. 
Dittman,  16  Daly,  427,  11  N.  Y.  Supp.  769;  Teachout  v.  People,  41 
N.  Y.  13. 

Whether  declarations  and  complaints  to  laymen  are  admissible  in  this 
state  seems  to  be  still  open  to  question.  In  the  following  cases  sucli 
evidence  was  held  admissible  as  original  evidence:  Werely  v.  Per- 
sons, 28  N.  Y.  344,  84  Am.  Dec.  346;  Caldwell  v.  Murphy,  11  N.  Y. 
416;  Baker  v.  Griffin,  10  Bosw.  140;  Nichols  v.  Brooklyn  City  E.  Co. 
30  Hun,  437,  affirmed  in  100  N.  Y.  035 ;  Reed  v.  New  York  C.  R.  Co. 
45  N.  Y.  578;  Lewke  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  46  Hun,  283,  II 
N.  Y.  S.  E.  510;  Kennedy  v.  Rochester  City  &  B.  E.  Co.  130  N.  Y. 
654,  29  N.  E.  141 ;  De  Long  v.  Delaware,  L.  &  W.  R.  Co.  37  Hun,  282 ; 
Uransky  v.  Dry  Dock,  E.  B.  &  B.  E.  Co.  44  Hun,  119,  7  N.  Y.  S.  E. 
395. 

But  a  contrary  conclusion  was  reached  in  the  following  cases:  Donohue 
V.  Brooklyn,  Q.  C.  &  S.  R.  Co.  53  App.  Div.  348,  65  N.  Y.  Supp.  634; 
Roche  v.  Brooklyn  City  &  N.  E.  Co.  105  N.  Y.  294,  59  Am.  Eep  506,  11 
N.  E.  630;  Reed  v.  New  York  C.  E.  Co.  45  N.  Y.  574;  Olp  v.  Gardner, 
48  Hun,  169;  Ryan  v.  Porter  Mfg.  Co.  57  Hun,  253,  32  N.  Y.  S.  E. 
621,  10  N.  Y.  Supp.  774;  Grant  v.  Groton,  77  Hun,  497,  28  N.  Y. 
Supp.  1014;  Barrelle  v.  Pennsylvania  E.  Co.  21  N.  Y.  S.  E.  109,  1 
N.  Y.  Supp.  127. 

After  the  passage  of  the  statute  allowing  parties  to  testify  in  their  own 
behalf,  some  of  the  cases  mentioned  this  as  a  reason  for  excluding  such 
complaints.     But  there  seems  to  be  no  line  drawn  from  that  time. 

It  is  clear,  however,  that  complaints  and  statements  to  attending  physicians 
are  admissible.  Jones  v.  Niagara  Junction  R.  Co.  63  App.  Div.  607. 
71  N.  Y.  Supp.  647;  Murphy  v.  New  York  C.  E.  Co.  66  Barb.  125; 
Orlando  v.  Syracuse  Eapid  T.  R.  Co.  109  App.  Div.  356,  95  N.  Y.  Supp. 
898;  Schuler  v.  Third  Ave.  E.  Co.  1  Misc.  351,  20  N.  Y.  Supp.  683; 
Tobin  V.  Fairport,  12  N.  Y.  Supp.  224;  Cleveland  v.  New  Jersey  S.  B. 
Co.  5  Hun,  523,  reversed  on  other  grounds  in  68  N.  Y.  306;  Meigs  v. 
Buffalo,  7  N.  Y.  S.  R.  855;  Matthcson  v.  New  York  C.  E.  Co.  62  Barh. 
364;  Matteson  v.  New  York  C.  R.  Co.  35  N.  Y.  487,  91  Am.  Dec.  67. 
Contra,  Mosher  v.  Eussell,  44  Hun,  12. 
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North  Carolina — Declarations  of  slaves  were  held  admissiLIe  from  neces- 
sity, whether  made  to  laymen  or  physicians.     Eoulhae  v.  White,  31 
N.  C.    (9  Ired.  L.)   63;  Biles  v.  Holmes,  33  N.  C.    (11  Ired.  L.  16)  ; 
Wallace  v.  Mcintosh,  49  N.  C.  (4  Jones,  L.)  434. 
North  Dakota— Exclamations  of  pain  are  admissible  as  original  evidence, 
although  made  to  laymen.     Bennett  v.  Northern  P.  K.  Co.  2  N.  T>. 
112,  13  L.R.A.  465,  49  N.  W.  408. 
Ohio — A  nonexpert  may  testify  to   spontaneous  manifestations   of   pain, 
but  he  cannot  testify  to  statements.     Lake  Shore  &  M.  S.  R.  Co.  v. 
Yokes,  12  Ohio  C.  C.  499,  5  Ohio  C.  D.  599;  Cleveland  City  R.  Co.  v. 
Roebuck,  22  Ohio  C.  C.  99,  12  Ohio  C.  D.  262. 
Oregon — Complaints  and  exclamations  are  admissible  as  original  evidence, 
although  made  to   laymen,   but  narration   is   excluded.     Thomas    v. 
Herrall,  18  Or.  546,  23  Pac.  497;  State  v.  Mackey,  12  Or.  154,  6  Pae. 
648,  5  Am.  Crim.  Rep.  532. 
And  statements  made  to  physicians  are  admissible.    Vuilleumier  v.  Oregon 

Water  Power  Co.  55  Or.  129,  105  Pac.  706. 
Pennsylvania — Statements  of  pain  and  sensation  made  to  physicians  are 
admissible  as  original  evidence.    Lake  Shore  &  M.  S.  R.  Co.  v.  Rosen- 
zweig,  113  Pa.  519,  6  Atl.  545. 
South  Dakota — Mere  complaints   and   statements  to   laymen  are  not  ad- 
missible.   Klingaman  v.  Fish  &  H.  Co.  19  S.  D.  139,  102  N.  W.  601. 
Tennessee — Statements   and  complaints  of  a   slave  to   laymen   were  held 
admissible  as  res  gestae    (Jones  v.  White,  11  Humph.  268;   Lewis  v. 
Moses,  6  Coldw.  193)  ;  and  such  statements  made  to  physicians  were 
also  admitted    (Yeatman  v.  Hart,  6  Humph.  375;   Looper  v.  Bell,  1 
Head,  373). 
j"exas — Complaints   and  exclamations   which   are   the   usual   and   natural 
expressions  of  bodily  feelings  are  admissible  as  res  gestw  and  as  orig- 
inal evidence,  although  made  to  laymen.    International  &  G.  N.  R.  Co. 
V.  Kuehn,  2  Tex.  Civ.  App.  210,  21  S.  W.  58;  Texas  &  P.  E.  Co.  v. 
Lee,   21  Tex.   Civ.  App.   174,  51   S.  W.   351,  rehearing  denied  in  21 
Tex.  Civ.  App.  176,  57  S.  W.  573;  Missouri,  K.  &  T.  E.  Co.  v.  Oslin, 
28  Tex.  Civ.  App.  379,  63  S.  W.  1039;  St.  Louis  Southwestern  R.  Co. 
V.  Martin,  26  Tex.  Civ.  App.  231,  63  S.  W.  1089;  Texas  C.  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  App.  603,  116  S.  W.  83 ;  Houston  &  T.  C.  R.  Co. 
V.  Parnell,  —  Tex.  Civ.  App.  — ,  120  S.  W.  951 ;  Houston  &  T.  C.  R. 
Co.  V.  Shafer,  54  Tex.  641;  Rogers  v.  Crain,  30  Tex.  284;  St.  Louis 
Southwestern  R.  Co.  v.  Haynes,  —  Tex.  Civ.  App.  — ,  86  S.  W.  934. 
But  declarations  which  are  mere  narratives   are  inadmissible.     Gulf,  C. 

&  S.  F.  R.  Co.  V.  Ross,  11  Tex.  Civ.  App.  201,  32  S.  W.  730. 
And  mere  descriptive  statements  are  held  inadmissible  unless  made  to  a 
medical  attendant  or  nurse,  for  the  purpose  of  treatment.  Runnells 
V.  I'eoos  &  N.  T.  R.  Co.  49  Tex.  Civ.  App.  150,  107  S.  W.  647;  St. 
Louis  Southwestern  R.  Co.  v.  Martin,  26  Tex.  Civ.  Aop.  231,  63  S.  W. 
1089. 
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Exclamations  of  present  pain  to  laymen  have  been  admitted,  althougli 
made  after  suit  was  contemplated  or  actually  begun.  Jackson  v. 
Missouri,  K.  &  T.  R.  Co.  23  Tex.  Civ.  App.  319,  55  S.  W.  376.  But 
there  is  dicta  in  International  &  G.  N.  R.  Co.  v.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58,  to  the  contrary. 

Complaints  and  exclamations  to  a  physician  are  also,  of  course,  admitted. 
Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App.  132,  69  S.  W.  432;  Dub- 
lin Gas  &  Electric  Co.  v.  Frazier,  46  Tex.  Civ.  App.  288,  103  S.  W. 
197 ;  El  Paso  &  S.  W.  R.  Co.  v.  Polk,  49  Tex.  Civ.  App.  269,  108  S.  W. 
761 ;  Wheeler  v.  Tyler  Southeastern  B.  Co.  91  Tex.  356,  43  S.  W.  876 ; 
Missouri,  K.  &  T.  R.  Co.  v.  Dalton,  —  Tex.  Civ.  App.  — ,  120  S.  W. 
240. 

Vermont — Statements  and  complaints  are  admissible  as  original  evidence, 
although  made  to  laymen.  Brown  v.  Mt.  Holly,  69  Vt.  364,  38  Atl. 
69;  Drew  v.  Sutton,  55  Vt.  586,  45  Am.  Rep.  644;  Bagley  v.  Mason, 
69  Vt.  175,  37  Atl.  287;  Sheldon  v.  Wright,  80  Vt.  298,  67  Atl.  807. 

And  declarations  to  an  attending  physician  are  likewise  admissible  (Earl 
V.  Tupper,  45  Vt.  275;  Knox  v.  Wheelock,  54  Vt.  150),  although  the 
statements  were  made  post  litem  motam  (Kent  v.  Lincoln,  32  Vt. 
591 ) . 

Virginia — Complaints  and  statements  made  to  laymen  or  physicians  are 
admissible  from  necessity  and  as  being  in  the  nature  of  res  gestae. 
Livingston  v.  Com.  14  Gratt.  592. 

Washington — Complaints  and  exclamations  are  admissible  as  original  evi- 
dence, although  made  to  a  layman.  Bothell  v.  Seattle,  17  Wash.  263, 
49  Pac.  491;  Shearer  v.  Buckley,  31  Wash.  370,  72  Pac.  76. 

West  Virginia — Complaints  made  to  laymen  are  admissible  as  original  evi- 
dence.    Stevens  v.  Friedman,  58  W.  Va.  78,  51  S.  E.  132. 

Wisconsin — ^And  the  same  rule  prevails  in  Wisconsin.  McKeigue  v.  Janes- 
ville,  68  Wis.  50,  31  N.  W.  298;  Keller  v.  Gilman,  93  Wis.  9,  66  N.  W. 
800;  Hall  v.  American  Masonic  Acci.  Asso.  86  Wis.  518,  57  N.  W. 
366;  Bredlau  v.  York,  115  Wis.  554,  92  N.  W.  261;  Bridge  v.  Osh- 
kosh,  71  Wis.  363,  37  N.  W.  409. 

And  statements  and  complaints  to  physicians  are  also  admissible.  Bridge 
T.  Oshkosh,  71  Wis.  363,  37  N.  W.  409;  Curran  v.  A.  H.  Stange  Co. 
98  Wis.  598,  74  N.  W.  377. 

But  statements  constituting  mere  narration  are  inadmissible.  Keller  v. 
Gilman,  93  Wis.  9,  66  N.  W.  800;  Tebo  v.  Augusta,  90  Wis.  408,  63 
N.  W.  1045. 

Federal  Courts — Declarations  when  confined  to  complaints  and  exclama- 
tions showing  present  pain  are  admissible  as  original  evidence,  al- 
though made  to  laymen.  Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397, 
19  L.  ed.  437 ;  Armour  &  Co.  v.  Skene,  82  C.  C,  A.  385,  153  Fed.  241 ; 
Baltimore  &  0.  K.  Co.  v.  Rambo,  8  C.  C.  A.  6,  16  U.  S.  App.  277,  59 
Fed.    75. 
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And  statements  made  to  physicians  while  examining  or  attending  a  per- 
son are  admitted  as  original  evidence.  Union  P.  E.  Co.  v.  Novak,  9 
C.  C.  A.  629,  35  U.  S.  App.  400,  61  Fed.  5S3;  Northern  P.  K.  Co.  v. 
Urlin,  158  U.  S.  273,  39  L.  ed.  980,  15  Sup.  Ct.  Rep.  840;  Denver  i: 
K.  G.  R.  Co.  V.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22,  100  Fed.  73S. 
But  it  has  been  held  that  the  declarations  must  be  made  during  actual 
treatment,  to  be  admissible.  Delaware,  L.  &  W.  R.  Co.  v.  Iloalefs, 
16  C.  C.  A.  601,  28  U.  S.  App.  569,  70  Fed.  21. 

England — Declarations  of  a.  person  as  to  the  state  of  his  health,  made  to 
a  layman,  are  admissible  as  original  evidence.  Reg.  v.  Johnson,  2 
Car.  &  K.  354;  Aveson  v.  Kimiaird,  6  East,  188,  2  Smith,  286,  3 
Revised  Rep.  455. 

Canada — ^And  the  same  rule  aj)plies  in  Canada.  Reg.  v.  Berubfi,  3  Lower 
Can.  Rep.  (Dec.  Des  Tribunaux)  212. 

As  to  admissibility  as  res  gestae  of  statements  or  declarations  made  by  in- 
jured person  to  physician  while  latter  was  examining  him  In  order 
to  qualify  as  a  witness,  see  note  in  21  L.R.A.  (N.S.)   826. 

24.  Praud. 

Where  fraud  in  the  purchase  or  sale  of  property  is  in  issue, 
evidence  of  other  frauds  of  like  character  committed  by  the 
same  parties  at  or  near  the  same  time  is  admissible.* 

1  Lincoln  v.  Claflin,  7  Wall.  132,  139,  19  L.  ed.  106,  109:  Olmsted  v.  Hotail- 

ing,  1  HiU,  317. 
As  to  evidence  of  other  crimes  in  prosecution  for  fraud,  see  note  in  62 

L.R.A.  240. 


25.  Handwriting. 

A  person  who  has  seen  another  write  his  name  but  once  can 
testify  to  his  handwriting,  and  he  is  equally  competent  if  he  has 
personally  communicated  with  him  by  letter,  although  he  has 
never  seen  him  write  at  all.* 

1  Rogers  v.  Ritter,  12  Wall.  317,  20  L.  ed.  417. 

For  a  full  treatment  of  the  question  of  proof  of  handwriting,  see  Abbott's 

Brief  on  Mode  of  Proving  the  Facts,  and  notes  in  62  L.E.A.  818,  63 

L.R.A.  964;  63  L.R.A.  428;  03  L.R.A.  937. 

26.  Illegality. 

Ifot  available  as  a  defense  unless  pleaded.^ 

1 13  Abb.  N.  C.  388,  note. 
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27.  Impression. 

Witness  may  testify  to  an  impression  if  it  be  memory,  not 
if  it  be  mere  belief  or  inference.* 

1  3  Abb.  N.  C.  235,  note. 

28.  Intent;  right  of  one  to  testify  as  to  Ms  own  intent. 

a.  The  common-law  rule. — Previous  to  the  enactment  of 
statutes  making  parties  to  an  action  competent  witnesses  there- 
in, the  intent  of  a  party  could  be  shown  only  by  the  acts  of  the 
party  and  the  circumstances  which  occurred  from  which  it 
might  be  inferred.''  Alabama  still  clings  to  the  common-law 
rule,  it  being  there  held  that  a  statute  making  parties  compe- 
tent witnesses  in  their  own  favor  does  not  enable  them  to  tes- 
tify to  their  own  uncommunicated  motives  or  intentions.^  The 
rule  of  the  Alabama  cases  is  that  motive  or  intention  is  an  in- 
ferential fact  to  be  drawn  by  the  jury  from  the  facts  and  cir- 
cumstances in  evidence.'  And  an  uncommunicated  belief,  mo- 
tive, or  intention  cannot  be  testified  to  by  a  party  to  a  civil  suit, 
when  examined  as  a  witness.*  But  an  exception  to  this  rule 
exists,  permitting  a  witness  who  has  testified  to  a  particular 
act  to  be  asked  on  cross-examination  what  motive  prompted  him 
to  tlie  act,  or  what  intention  actuated  him.* 

1  Zimmerman  v.  Marchland,  23  Ind.  474. 

2  Burke  v.  State,  71  Ala.  377. 

3  Alexander  v.  Alexander,  71  Ala.  295;  Wheless  v.  Khodes,  70  Ala.  419; 

McCorraick  v.  Joseph,  77  Ala.  236;  Baldwin  v.  Walker,  91  Ala.  428, 
8  So.  364. 

*  Herring  v.  Skaggs,  62  Ala.  180,  34  Am.  Rep.  4;  Alabama  Fertilizer  Co. 
V.  Reynolds,  79  Ala.  497;  Ball  v.  Farley,  81  Ala.  288,  1  So.  253;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Davis,  91  Ala.  615,  8  So.  349 ;  Richardson 
Bros.  V.  Stringfellow,  100  Ala.  416,  14  So.  283;  Vest  v.  Speakman, 
153  Ala.  393,  44  So.  1017. 

5  'I'homason  v.  Dill,  30  Ala.  444. 

i.  Rule  under  statutes  permitting  parties  to  testify. — The 
rule  that  the  intent  of  a  person  must  be  inferred  from  his  acts 
and  words  had  its  foundation  in  necessity  created  by  the  rule 
which  excludes  parties  in  interest  from  tJie  witness  stand;  and 
it  is  modified,  if  not  wholly  abrogated,  by  innovations  upon 
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the  common  law,  under  which  parties  are  allowed  to  testify 
in  their  own  behalf.*  And  when  parties  to  a  suit  and  parties 
interested  in  the  transactions  are  permitted  by  statute  to  testify, 
they  may  testify  what  their  intentions  were,  where  intent  is  a 
material  issue.^  The  test  of  the  admissibility  of  evidence  of  the 
motive  or  intent  with  which  an  act  was  done  is  the  materiality 
of  the  motive  or  intent  in  giving  character  to  the  act.  And 
where  the  intention  of  a  party  is  not  an  issue  in  a  ease,  his  un- 
disclosed wishes  are  incompetent  and  immaterial.' 

And  the  rule  allowing  a  party  to  testify  to  his  intent,  either 
in  civil  or  criminal  cases,  whenever  his  intent  is  material,  is 
subject  to  the  exception  that  the  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  instrument  by  which  he  is  bound.* 
jSTor  can  a  witness  state  his  motive  or  intention  for  doing  an 
act,  when  that  motive  or  intent  involves  a  legal  conclusion.* 

1  People  V.  Farrell,  31  Cal.  576. 

2  Wade  V.  Odle,  21  Tex.  Civ.  App.  656,  54  S.  W.   786;    Gimbel  v.  Gom- 

precht,  —  Tex.  Civ.  App.  — ,  36  S.  W.  781 ;  Peiglital  v.  Cotton  States 
Bldg.  Co.  25  Tex.  Civ.  App.  391,  61  S.  W.  428;  Barnhart  v.  Fulkerth, 
93  Cal.  497,  29  Pac.  50;  Germania  F.  Ins.  Co.  v.  Stone,  21  Fla.  555; 
Hale  V.  Robertson,  100  Ga.  168,  27  S.  E.  937;  Royce  v.  Gazan,  76  Ga. 
79;  Dunbar  v.  Armstrong,  115  111.  App.  549;  Pardridge  v.  Cutler,  104 
111.  App.  89;  Odin  Coal  Co.  v.  Denman,  84  111.  App.  190,  affirmed  in 
185  111.  413,  76  Am.  St.  Rep.  45,  57  N.  E.  192;  Walker  v.  Johnson,  6 
Ind.  App.  600,  33  N.  E.  267,  34  N.  E.  100;  Wilson  v.  Clark,  1  Ind. 
App.  182,  27  N.  E.  310;  Heap  v.  Parrish,  104  Ind.  36,  3  N.  E.  549; 
Larson  v.  Thoma,  143  Iowa,  338,  121  N.  W.  1059 ;  Dorn  v.  Cooper,  139 
Iowa,  742,  117  N.  W.  1,  118  N.  W.  35,  16  A.  &  E.  Ann.  Caa.  744; 
Chew  V.  O'Hara,  110  Iowa,  81,  81  N.  W.  157;  Gushing  v.  Friendship, 
89  Me.  523,  36  Atl.  1001;  Wheelden  v.  Wilson,  44  Me.  18;  Jarrell  v. 
Young,  Smyth,  Field  Co.  105  Md.  280,  23  L.R.A.(N.S.)  367,  66  AtJ. 
50,  12  A.  &  E.  Ann.  Cas.  1;  Faxon  v.  Jones,  176  Mass.  206,  57  N. 
E.  359;  Snow  v.  Paine,  114  Mass.  520;  Spalding  v.  Lowe,  56  Mich. 
366,  23  N.  W.  46;  Berkey  v.  Judd,  22  Minn.  287;  Grout  v.  Stewart, 
96  Minn.  230,  104  N.  W.  966;  Vansickle  v.  Brown,  68  Mo.  627;  Hack- 
ney V.  Raymond  Bros.  Clarke  Co.  68  Neb.  624,  94  N.  W.  822;  McCor- 
miok  Harvesting  Mach.  Co.  v.  Hiatt,  4  Neb.  (Unof.)  587,  95  N.  W. 
627;  Norris  v.  Morrill,  40  N.  H.  395;  Hale  v.  Taylor,  45  N.  H.  405; 
Lewis  V.  Rogers,  2  Jones  &  S.  6,4;  Lally  v.  Emery,  54  Hun,  517,  8 
N.  Y.  Supp.  135;  Learned  v.  Ryder,  61  Barb.  552;  Fiedler  v.  Darrin, 
50  N.  Y.  437;  Cortland  County  v.  Herkimer  County,  44  N.  Y.  22; 
Thurston  v.  Cornell,  38  N.  Y.  281 ;  Nixon  v.  McKinney,  105  N.  C.  2.'), 
11  S.  E.  154;  Tucker  v.  Hendricks,  25  Ohio  C.  C.  426;  Ohio  Coal  Co.  v. 
Davenport,  SI  Ohio  St.  194;   ^Nfahon  v.  Rankin,  54  Or.  328,  102  Pac. 
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608,  103  Pac.  53;  Juniata  Bldg.  &  L.  Asso.  v,  Hetzel,  103  Pa.  507: 

McDaniels   v.    Robinson,    26   Vt.    316,    62   Am.   Dec.    574;    Barker   v. 

Western  U.  Teleg.  Co.  134  Wis.  147,  14  L.R.A.{N.S.)    533,  126  Am. 

St.  Rep.  1017,  114  N.  W.  439;  Conway  v.  Clinton,  1  Utah,  215. 
But  in  Los  Angeles  v.  McCollum,  156  Cal.  148,  23  L.R.A.(]Sr.S.)  378,  103 

Pac.  914,  it  was  held  that  where  the  acts  of  one  filing  an  addition  to 

a  municipality  manifest  an  intention  to  dedicate  to  public  use  streets 

shown  on  the  plat,  he  will  not  be  permitted  to  testify  that  he  did 

not  intend  to  make  the  dedication. 
sLeland  v.  Converse,  181  Mass.  487,  63  N.  E.  939;  Hankins  v.  Watkins, 

77  Hun,  360,  28  N.  Y.  Supp.  867;  Weis  v.  Morris  Bros.  102  Iowa,  327, 

71  N.  W.  208;  Penobscot  E.  Co.  v.  White,  41  Me.  512,  66  Am.  Dee. 

257. 
■4  Nixon  V.  McKinney,  105  N.  C.  23,  11  S.  E.  154;  Russell  v.  Haltom,  76 

Ark.  506,  89  S.  W.  471;  "Green  v.  Akers,  55  Ga.  159;  Merriam  v.  Pine 

City  Lumber  Co.  23  Minn.  314;  Raymond  v.  Richmond,  88  N.  Y.  671 ; 

Thomas  v.  Loose,  114  Pa.  35,  6  Atl.  326 ;  Cornelius  v.  Atchison,  T.  &  S. 

P.  R.  Co.  74  Kan.  599,  87  Pac.  751 ;  Ecker  v.  McAllister,  45  Md.  290 ; 

Zimmerman  v.  Brannon,  103  Iowa,  144,  72  N.  W.  439;  Haywood  v. 

Foster,  16  Ohio,  88;   Spencer  v.  Colt,  89  Pa.  314. 
But  see  Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E,  177;  Bertelsen  v.  Bertel- 

sen,  7  Cal.  App.258,  94  Pac.  80;  Delano  v.  Goodwin,  48  N.  H.  203, 

97  Am.  Dec.  601;  Perry  v.  Porter,  121  Mass.  522;  National  Bank  v. 

Kennedy,  17  Wall.  19,  21  L.  ed.  554;  Merchants'  Nat.  Bank  v.  Great 

Falls  Opera  House  Co.  23  Mont.  33,  45  L.R.A.  285,  75  Am.  St.  Rep. 

499,  57  Pac.  445;  Pitt  \,  Elser,  7  Tex.  Civ.  App.  47,  32  S.  W.  146; 

Craighead  v.  Peterson,  72  N.  Y.  279,  28  Am.  Rep.  150. 
B  Hamburg  v.  Wood,  66  Tex.  168,  18  S.  W.  623;  Gimbel  v.  Gomprecht,  — 

Tex.   Civ.  App.  — ,   36   S.  W.  781 ;   Burlingame  v.  Rowland,  77   Cal. 

315,  1  L.R.A.  829,  19  Pac.  526. 
For  a  full  review  of  all  the  authorities  on  this  subject,  see  note  in  23 

L.R.A.(N.S.)   .367. 

"Where  it  is  necessary  to  prove  concurrence  of  intent, — as  in 
an  illegal  agreement, — tlie  intent  of  each  jierson  may  be  proved 
by  independent  evidence;  and  evidence  which  shows  the  in- 
tent of  one  person  is  not  incompetent,  merely  because  it  is  no 
evidence  of  the  intent  of  the  other,  provided  appropriate  evi- 
dence of  the  intent  of  the  other  be  given  in  due  course. 

1  Abbott,  Trial  Ev.  739,  note  5;  Yerkes  v.  Salomon,  11  Hun,  471. 

29.  Intent  of  a  transaction. 

The  purpose  or  policy  of  an  act  may  be  stated  by  a  witness 
who  was  present  and  cognizant  of  the  whole  transaction, — as 
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whether  the  delivery  of  money  by  one  man  to  another  was  by 
way  of  payment  or  otherwise.* 

1  National  Bank  of  the  Metropolis  v.  Kennedy,  17  Wall.  19,  29,  21  L.  ed. 
554,  557. 

30.  Interrogating  to  discover  other  witnesses. 

Counsel  has  not  an  absolute  right  to  interrogate  his  own 
witness  merely  for  the  sake  of  ascertaining  the  name  of  the 
person  whom  he  may  wish  to  call  as  a  witness,  when  the  name 
is  not  relevant  to  the  issue,  but  is  merely  sought  by  way  of  dis- 
covery to  enable  him  to  make  inquiry  out  of  court  or  to  sub- 
poena a  person  as  a  witness.  But  in  strict  cross-examination, 
where  great  latitude  is  allowed  without  being  limited  to  mat- 
ters relevant  to  the  issue,  questions  which  may  have  this  object 
are  not  improper  if  not  improper  on  other  groimds.* 

1  14  Abb.  N.  C.  470,  note. 

31.  Judges  and  justices  of  the  peace  as  witnesses. 

As  to  their  competency  as  witnesses  to  testify  in  a  cause  on 
trial  before  them,  see- 
Note  to  Rodgers  v.  State,  31  L.E.A.  465. 

32.  Judicial  notice. 

ISTo  proof  is  necessary  in  support  of  a  motion  where  the  facts 
are  within  the  knowledge  of  the  judge  in  proceedings  before 
him.' 

iSecrist  v.  Petty,  109  111.  188. 

Courts  will  take  judicial  notice  of  facts  stated  in  the  al- 
manac *  and  of  the  days  of  the  week  as  shown  by  the  almanac* 

1  Reed  v.  Wilson,  41  N.  J.  L.  29. 
SAlman  v.  Owen,  31  Ala.  167. 

See,  further,  as  to  what  may  be  judicially  noticed  in  respect  of  time,  note 
to  Olive  V.  State,  4  L.R.A.  35. 

The  court  may  take  judicial  notice  of  the  ordinary  course 
and  usages  of  business  of  corporations,*  also  of  the  ordinary  way 
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of  doing  business  in  exchanges  or  boards  of  trade  tliroughout 
the  country.^ 

iJsaaeson  v.  New  York  C.  &  H.  R.  R.  Co.  94  N.  Y.  278,  46  Am.  Rep.  142, 
reversing  25  Hun,  350  (carrier's  usage  as  to  checking  through  bag- 
gage) Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627  (supervising 
trains  by  telegraph)  ;  Eaton,  C.  &  B.  Co.  v.  Avery,  83  N.  Y.  31,  38  Am. 
Rep.  389,  affirming  18  Hun,  44;  Merchants'  Nat.  Bank  v.  Hall,  83  N. 
Y.  338,  38  Am.  Rep.  434,  affirming  18  Hun,  176;  Beal  v.  Somerville, 
17  L.R.A.  291,  1  C.  C.  A.  598,  5  U.  S.  App.  14,  50  Fed.  647;  Munn  y. 
Burch,  25  HI.  35;  McDonald  v.  Chemical  Nat.  Bank,  174  U.  S.  610, 
43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787;  White  v.  Gushing,  88  Me.  33SI, 
32  L.Rji..  590,  51  Am.  St.  Rep.  402,  34  Atl.  164  (practice  of  banks) . 
But  see  Planters'  Bank  v.  Farmers'  &  N.  Bank,  8  Gill.  &  J.  449 ;  and 
Ward  V.  Everett,  1  Dana,  429;  Macullar  v.  McKinley,  17  Jones  &  S. 
5  (business  and  functions  of  mercantile  agencies).  See  also  note  fi 
Olive  v.  State,  4  L.R.A.  36. 

SNicol  V.  Ames,  173  U.  S.  509,  43  L.  ed.  786,  19  Sup.  Ct.  Rep.  522. 

For  a  fuller  treatment  of  judicial  notice,  see  Abbott's  Brief  on  Mode  of 
Proving  the  Facts. 

33.  Jurisdictional  facts. 

a.  Inferior  court  or  statidory  proceeding. — Eeeitals  of  the 
necessary  jurisdictional  facts  in  a  judgment  of  a  court  of  in- 
ferior jurisdiction  or  in  a  special  statutory  proceeding  are  suf- 
ficient prima  facie  evidence  of  jurisdiction.* 

If  jurisdictional  facts  do  not  appear  in  such  a  record,  ex- 
trinsic evidence  is  competent  to  supply  the  defect,*  but  the  pre- 
sumption that  public  officers  have  discharged  their  duty'  does 
not  supply  the  defect.* 

1  Agricultural  Ins.  Co.  v.  Barnard,  14  Abb.  N.  C.  502,  96  N.  Y.  526,  re- 

versing 26  Hun,  302;  Wright  v.  Nostrand,  94  N.  Y.  31,  reversing  IF 
Jones  &  S.  441. 

2  Van  Deusen  v.  Sweet,  51  N.  Y.  378. 

3  See,  in  support  of  this  presumption,  Mandeville  v.  Reynolds,  68  N.  Y. 

528,  affirming  5  Hun,  338;  Miller  v.  Brown,  56  N.  Y.  383. 
*6alpin  v.  Page,  18  Wall.  350,  21  L.  ed.  959;  Settlemier  v.  Sullivan,  97 
U.  S.  447,  24  L.  ed.  1111. 

b.  Court  of  general  jurisdiction. — In  support  of  the  judg- 
ment of  a  superior  court  of  general  jurisdiction,  proceeding  ac- 
cording to  the  due  course  of  common  law,  the  jurisdictional 
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facts  are  presumed,  in  respect  to  parties  within  the  territorial 
limits  of  the  jurisdiction,  if  the  record  is  silent.  But  if  the  rec- 
ord states  an  insufficient  fact  it  is  not  aided  by  presumption.* 

1  Dayton  V.  Johnson,  69  N.  Y.  419. 

And  this  presumption  applies  as  against  infants  as  well  as  others.  Bos- 
worth  V.  Vandewallcer,  53  N.  Y.  597. 

34.  Law  of  other  jurisdictions. 

The  rule  that  foreign  law  must  be  averred  and  proved  as 
matter  of  fact  applies  to  the  laws  of  sister  states,  when  involved 
in  a  cause  in  a  state  court ;  *  and,  in  the  absence  of  averment  or 
proof,  the  presumption  is  that,  in  a  state  or  nation  where  the 
common  law  prevails,  the  common-law  rules  are  the  same  as 
those  of  the  forum,^  but  not  that  the  statutes  are.' 

-See  People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  182;  also  note  to  State 
V.  Behrman,  25  L.K.A.  449. 

2  S;ivage  V.  O'Neil,  44  H".  Y.  298 ;  People  ex  rel.  Lawrence  v.  Brady,  56  N. 

Y.  182;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  320,  33  Am. 
Rep.  618,  reversing  16  Hun,  332.  And  see  Waldron  v.  Ritchings,  U 
Abb.  Pr.  N.  S.  359,  3  Daly,  288.  See  also  19  Cent.  L.  J.  242,  and  note 
to  State  T.  Behrman,  25  L.R.A.  449. 

3  ( iraves  v.  Cameron,  9  Daly,  152;   Leonard  v.  Columbia  Steam  Nav.  Co. 

84  N.  Y.  48,  38  Am.  Rep.  491. 

The  common  law  is  not  presumed  to  exist  in  aaiother  state, 
except  in  the  absence  of  statutory  provisions  on  the  subject.' 

1  Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am.  Rep.  408,  affirming  27  Hun,  68 ; 

Hynes  v.  McDermott,  82  N.  Y.  41,  37  Am.  Rep.  538. 
.!i.s  to  mode  of  proof  of  foreign  law,  see  Abbott,  Trial  Ev.  22,  23;  Ennis  v. 

Smith,  14  L.  ed.  473,  and  note,  14  How.  400. 

The  United  States  courts  are  bound  to  take  judicial  notice 
of  the  jurisprudence  and  public  laws  of  the  several  states,*  and 
of  those  formerly  prevailing  in  acquired  states  or  territories.* 

iQwings  V.  Hull,  9  Pet.  607,  9  L.  ed.  246  (notarial  acts);  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  227,  15  L.  ed.  896  (public  stat- 
utes).    See  also  note  to  Olive  v.  State,  4  L.R.A.  33. 

2  United  States  v.  Perot,  98  U.  S.  428,  25  L.  ed.  251 
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Tliey  may  take  judicial  notice  even  of  a  private  act,  if  tlic 
state  court  can.* 

iJunetion  E.  Co.  v.  Bank  of  Ashland,  12  Wall.  226,  20  L.  ed.  385.     See 
note  to  Olive  v.  State,  4  L.E.A.  33. 

35.  letters. 

A  party  may  put  in  evidence  a  letter  containing  admissions 
material  to  the  case  without  putting  in  the  v/hole  correspond- 


1  Barrymore  v.  Taylor,  1  Esp.  326;  Stone  v.  Sanborn,  104  Mass.  319,  6  Am. 
Rep.  238.     Contra,  Simmons  v.  Haas,  56  Md.  353. 

When  a  document  is  properly  in  evidence,  the  envelope  in 
which  it  was  delivered,  and  any  other  paper  which  accompa- 
nied and  was  delivered  in  the  envelope  is  competent  as  part  of 
the  res  gestw,  not  as  proof  of  statements  in  it,  hut  to  show  un- 
der what  cover  its  contents  reached  the  party.* 

1  United  States  v.  Noelke,  1  Fed.  426;  Darling  v.  Miller,  54  Barb.  149. 

Letters  of  an  agent  through  whom  business  was  transacted 
may  be  received  as  part  of  the  res  gestce} 

1  Beaver  v.  Taylor,  1  Wall.  637,  17  L.  ed.  601;  Eosenstock  v.  Tormey,  32 
Md.  169,  3  Am.  Eep.  125. 

36.  Letter  book. 

A  press  copy  of  a  letter  is  not  primary  evidence  against  the 
writer.* 

IMarsh  v.  Hand,  35  Md.  123;  King  v.  Worthlngton,  73  111.  161;  Watkins 
v.  Paine,  57  Ga.  50. 

37.  Loss  of  earnings  or  income. 

Annual  earnings  from  professional  or  other  personal  serv- 
ices may  be  proved  as  a  basis  for  damages  in  an  action  for  per- 
sonal injury ;  *  but  not  annual  income  which  includes  that  aris- 
ing from  capital  invested  in  business  and  the  co-operation  of  a 
partner.* 

1  Khrgott  V.  New  York,  96  N.  Y.  264,  48  Am,  Eep.  622,  reversing  06  How. 
Abbott,  Civ.  Jur.  T.— 29. 
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Pr.  161 ;  Wade  v.  Leroy,  20  How.  34,  43,  15  L.  ed.  813,  815 ;  Nebraska 
City  V.  Campbell,  2  Black,  590,  17  L.  ed.  271.     And  see  Bierbach  v. 
Goodyear  Rubber  Co.  54  Wis.  208,  41  Am.  Rep.  19,  11  N.  W.  514. 
2  Masterton  v.  Mt.  Vernon,  58  N.  Y.  391. 

38.  Mailing. 

Evidence  that  a  postpaid  notice  of  protest  was  duly  mailed,, 
by  deposit  either  in  the  postofRce,  a  government  letter  box,^ 
or  the  hand  of  the  official  letter  carrier  on  his  round,*  and  ad- 
dressed to  another  town,  is  conclusive  evidence  of  its  receipt. 

1  Wyneu  V.  Seliappert,  6  Daly,  558. 

zPearee  v.  Langfit,  101  Pa.  507,  47  Am.  Rep.  737. 

So,  also,  evidence  that  it  was  put  in  due  course  for  mailing  is- 
competent.^ 

1  Abbott,  Trial  Ev.  434. 

Evidence  that  a  letter  other  than  notice  of  protest  was  so  duly 
mailed;  or  that  it  was  deposited  where  in  due  course  of  busi- 
ness it  should  have  been  mailed  or  received,  with  evidence  of 
such  course  of  business,  is  competent  to  go  to  the  jury,  and 
will  sustain  a  finding  of  actual  receipt,  but  does  not  raise  a 
legal  presumption  thereof.^ 

1  Rosenthal  v.  Walker,  111  U.  S.  185,  193,  28  L.  ed.  395,  398,  4  Sup.  Ct. 
Rep.  382  (holding  this  presumption  sufficient  to  let  in  letter-press  cop- 
ies) ;  Austin  V.  Holland,  69  N.  Y.  571,  25  Am.  Rep.  246,  with  note; 
Howard  v.  Daly,  61  N.  Y.  362,  10  Am.  Rep.  285  (deposit  in  private 
letter  box)  ;  United  States  v.  Babcock,  3  Dill.  566,  571,  Fed.  Cas. 
Nos.  14,484,  14,485;  Sullivan  v.  Kuykendall,  82  Ky.  483;  Abbott. 
Trial  Ev.  291. 


30.  Memorandum. 

Papers,  not  evidence  per  se,  but  proved  to  have  been  true 
statements  of  fact  at  the  time  they  were  made,  are  admissible 
in  connection  with  the  testimony  of  the  witness  who  made 
them.* 

1  Insurance  Companies  v.  Weide,  14  Wall.  375,  sub  nom.  Republic  F.  Ins. 
Co.  v.  Weide,  20  L.  ed.  894,  and  cases  cited. 


XVI. USEFUL  AUTHORITIES   ON   EVIDENCE.  451 

A  memorandum  shown  to  be  correct,  taken  from  lost  papers, 
is  evidence  of  their  contents.* 

l^tna  Ins.  Co.  ,.  Weide,  9  Wall.  677,  19  L.  ed.  810. 

40.  Memory  of  one  witness  aided  by  another. 

Amount  allowed  to  be  proved  by  testimony  of  a  witness  that 
he  once  knew  it  and  told  it  correctly  to  plaintiff,  and  testimony 
of  plaintiff  to  what  amount  the  witness  told  him.* 

1  Shear  v.  Van  Dyke,  10  Hun,  528. 

41.  Mental  capacity. 

Whether  a  witness  may  give  an  opinion  on  the  exact  issue  to 
be  tried  in  respect  of  mental  capacity  or  sanity  is  contested.* 

1  Affirmative — Re  Pinney,  27  Minn.  280,  6  N".  W.  791,  7  N.  W.  144  (testa- 
tor's capacity  to  make  a  disposition  of  his  property)  ;  Seller  v.  .Jones, 
22  Ark.  92  ( capacity  of  a  party  to  make  a  contract  or  deed ) . 

Negative— Brown  v.  Mitchell,  88  Tex.  350,  36  L.E.A.  64,  31  S.  W.  021 
(capacity  to  make  a  will). 

See,  further,  for  an  exhaustive  and  classified  collection  of  eases  on  this 
question,  note  to  36  L.E.A.  64. 

And  for  a  comprehensive  treatment  of  the  admissibility  or  opinion  evi- 
dence, both  expert  and  nonexpert,  as  to  sanity  or  insanity,  see  notes 
to  Ryder  v.  State,  38  L.R.A.  721;  Burt  v.  State,  39  L.R.A.  305;  and 
Re  Statson,  39  L.R.A.  715. 

42.  Minutes. 

The  minutes  of  a  judge  or  referee  on  a  former  trial  cannot 
be  read  as  evidence  of  what  was  there  testified,  if  he  be  living 
but  testifies  that  he  cannot  say  they  contain  the  testimony  ac- 
curately, but  may  have  omitted  some  things.* 

1  Huff  V.  Bennett,  6  N.  Y.  337,  affirming  4  Sandf.  120. 

43.  Motive. 

When  the  moti^•e  of  a  party  or  witness  in  performing  a  par- 
ticular act  or  in  making  a  particular  declaration  becomes  ma- 
terial in  a  cause,  he  may  himself  testify  in  regard  to  it.* 

1  Tracy  v.  McManus,  58  N.  Y.  257;  Kerrains  v.  People,  60  N.  Y.  221,  19 
Am.  Rep.  158.    And  see  Intent,  supra,  §  28. 
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44.  Notary's  seal. 

The  court  will  take  judicial  notice  of  the  seals  of  notaries 
IDiiblic.^ 

1  Pierce  v.  Indseth,  106  U.  S.  546,  27  L.  ed.  254,  1  Sup.  Ct.  Kep.  418. 

45.  Oflacial  act. 

The  presumption  is  that  no  official  person,  acting  under  oath 
of  office,  will  do  aught  against  his  official  duty,  or  will  omit  to 
do  aught  which  his  official  duty  requires  to  be  done.* 

iMandeville  t.  Reynolds,  68  N.  Y.  528,  affirming  5  Hun,  338.  See  also 
note  to  Douglass  v.  Bishop,  10  L.K.A.  857. 

This  presumption  does  not  supply  proof  of  a  substantive 
fact.* 

1  United  States  v.  Koss,  92  U.  S.  281,  23  L.  ed.  707. 

46.  Oral  to  vary. 

For  the  numerous  exceptions  to  the  rule  excluding  oral  evi- 
dence offered  to  vary  or  explain  a  writing,  see — ' 

1  Abbott,  Tr.  Ev.  205;  3  Abb.  N.  C.  372,  note  (statutes)  ;  Juilliard  v.  Chaf- 
fee, 92  N.  Y.  529  (negotiable  paper)  ;  Baldwin  v.  Bank  of  Newbury, 
1  Wall.  234,  17  L.  ed.  534;  Davis  v.  Brown,  94  U.  S.  423,  24  L.  ed. 
204;  White  v.  Miner's  Nat.  Bank,  102  U.  S.  658,  26  L.  ed.  250;  Van 
Brunt  V.  Day,  8  Abb.  N.  C.  336,  81  N.  Y.  251,  reversing  17  Hun.  lOfi 
(collateral  stipulation) ;  Stone  v.  Harmon,  31  Minn.  512,  19  N.  W.  8.S 
(contract)  ;  West  v.  Smith,  101  U.  S.  263,  25  L.  ed.  809  (correspond- 
ence) ;  Rhodes  v.  Cleveland  KoUing-Mill  Co.  17  Fed.  426  (meaning  of 
expressions)  ;  Hitz  v.  National  Metropolitan  Bank,  111  U.  S.  722,  2S 
L.  ed.  577,  4  Sup.  Ct.  Rep.  613  (true  amount  of  consideration  in 
deed);  Union  E.  Co.  v.  Durant,  95  U.  S.  576,  24  L.  ed.  391  (object 
of  deed  "in  trust")  ;  Claflin  v.  Fletcher,  7  Fed.  851  (real  property  in 
interest  in  judgment)  ;  Nash  v.  Towne,  5  Wall.  689,  18  L.  ed.  527 
(surrounding  circumstances)  ;  Mobile  &  M.  E.  Co.  v.  Jurey,  111  U.  S. 
584,  591,  28  L.  ed.  527,  530,  4  Sup.  Ct.  Rep.  566  (allowing  evidence 
that  writing  did  not  express  the  parol  agreement,  and  was  not  author- 
itatively delivered). 

See  also  notes  in  6  L.E.A.  33,  164  (consideration  of  contract)  ;  20  L.E.A. 
101,  25  L.E.A.(N.S.)  1194  (consideration  of  deed)  ;  6  L.R.A.  321,  and 
]7  L.R.A.  270;  9  L.R.A.(N.S.)  967;  13  L.R.A. (N.S.)  1203;  13  L.E.A. 
(N.S.)   780;   28  L.E.A.(N.S.)   417    (evidence  of  intention);  13  L.R.A. 
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52;  17  L.E.A.(N.S.)  838;  28  L.R.A.(N.S.)  530  (as  affecting  indorso- 
ment)  ;  4  L.R.A.427,  6  L.E.A.  45,  and  17  L.R.A.  273  (fraudulent  in- 
tent) ;  1  L.R.A.  594,  816,  3  L.R.A.  836,  and  13  L.R.A.  649,  18  L.R.A. 

(N.S.)    288;    18   L.R.A.(N.S.)    434;    19   L.R.A.(N.S.)    1,36;    28   L.R.A. 

(N.S.)  1045  (as  between  parties  to  promissory  note)  ;  20  L.R.A 
705  (to  show  who  liable  as  maker  of  note)  ;  19  L.R.A.  302  (ware- 
house receipts)  ;  6  L.R.A.  323  (to  identify  beneficiary)  ;  6  L.R.A. 
43  (to  identify  person);  1  L.R.A.  838,  3  L.R.A.  805,  and  6  L.R.A. 
41,  322  (to  explain  ambiguity)  ;  25  L.R.A.  265  (real  party  in  inter- 
est in  a  contract). 

47.  Pedigree. 

As  to  when  and  under  what  conditions  entries  in  a  family 
Bible  are  admissible  as  evidence  in  matters  of  pedigree,  see — 

Note  to  Supreme  Council  of  the  G.  S.  F.  v.  Conklin,  41  L.R.A.  449. 

And  for  declarations  or  acts  of  others  as  evidence  of  mar- 
riage or  pedigree,  see — 

Notes  to  White  v.  White,  7  L.R.A.  799,  and  Eisenlord  v.  Clum,  12  li.R.A. 
838;  also  Champion  v.  McCarthy,  228  111.  87,  11  L.R.A. (N.S.)  1052, 
8]  N.  E.  808,  10  A.  &  E.  Ann.  Cas.  517;  Orthwein  v.  Thomas,  127  111. 
554,  4  L.R.A.  434,  11  Am.  St.  Rep.  150,  21  N.  E.  A30;  Picken's  Estate, 
163  Pa.  14,  25  L.R.A.  477,  29  Atl.  875. 

48.  Phonographs. 

On  the  authority  of  cases  holding  communications  through 
the  medium  of  the  telephone  admissible,  it  has  been  held  that 
evidence  by  phonograph  is  also  admissible.* 

iBoyne  City,  G.  &  A.  E.  Co.  v.  Anderson,  146  Mich.  328,  8  L.R.A. (N.S.) 
306,  117  Am.  St.  Eep.  642,  109  N.  W.  429,  10  A.  &  E.  Ann.  Cas.  283. 

49.  Eeason  for  positiveness. 

A  witness  may  be  asked  why  he  is  confident  he  is  correct; 
for  a  reason  for  the  positiveness  of  relevant  knowledge  is  rele- 
vant.* 

1  Blaekwell  v.  Hamilton,  47  Ala.  472;  Angell  v.  Eosenbury,  12  Mich.  241, 
256;  Cole  V.  Lake  Shore  &  M.  S.  E.  Co.  105  Mich.  549,  63  N.  W.  647; 
Dikeman  v.  Arnold,  83  Mich.  218,  47  N.  W.  113;  Thomas  v.  State,  27 
Ga.  287. 
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But  he  cannot,  under  pretense  of  giving  reasons  for  liis  recollection,  state 
facts  material  to  the  issue,  but  inadmissible  by  the  rules  of  evidence. 
McBride  v.  Cicotte,  4  Mich.  478. 

Nor  can  a  party  bolster  up  testimony  of  his  ovi'n  witness  by  asking  for 
the  reasons  which  induced  the  conclusions  to  which  he  had  just  tes- 
tified. Spreiiger  v.  Tacoma  Traction  Co.  15  Wash.  660,  43  L.R.A. 
706,  47  Pac.  17. 


50.  Receipt. 

Any  terms  in  a  receipt  which  import  a  binding  contract  or 
stipulation  between  the  parties  are  within  the  rule  excluding 
parol  evidence  to  vary  a  contract,^  but  that  which  is  a  mere  re- 
ceipt is  not.* 

1  'J'hc  Lady  Franklin,  8  Wall.  325,  sub  nom.  King  v.  The  Lady  Franklin, 
19  L.  ed.  455  and  note  (words  agreeing  to  account  on  demand  for  the 
tiling  receipted  held  not  a  contract  within  the  rule;  so  held  as  between 
third  persons)  ;  Eaton  v.  Alger,  2  Abb.  App.  Dec.  5.  Compare  Knob- 
lauch V.  Kronschnabel,  18  Minn.  300,  Gil.  272. 

»The  Lady  Franklin,  8  Wall.  325,  sub  nom.  King  v.  The  Lady  Franklin, 
19  L.  ed.  455  and  note.    So  held  of  a  bill  of  lading.    Ibid. 


A  mere  receipt,  if  not  sufficiently  explained  or  contradicted, 
is  conclusive.^ 


1  Eilcy  V.  New  York,  96  N.  Y.  331. 
Oral  evidence  to  vary,  see  supra,  §  46. 


51.  Reference  to  a  third  person. 

When  a  person  refers  to  another  for  an  answer  on  a  particu- 
lar subject,  the  answer  is,  in  general,  evidence  against  hinu^ 

1  Du^■al  V.  Covenhoven,  4  Wend.  564. 

This  rule  does  not  let  in  statements  on  a  different  subject, 
such  as  information  given  to  one  who  was  sent  for  money  *  or 
for  instructions,'^  not  for  information. 

1  Allen  V.  Killinger,  8  Wall.  480,  sub  nom.  Murphy  v.  Killinger,  19  L.  ed. 

470. 
8  Duval  T.  Covenhoven,  4  Wend.  564. 
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It  does  not  let  in  the  results  of  inquiries  made  by  the  third 
person  in  consequence  of  the  reference,  such  as  what  was  en- 
tered in  the  books  in  his  charge.^ 

1  Lambert  v.  Teople,  6  Abb.  N.  C.  181,  76  N.  Y.  220,  32  Am.  Rep.  293. 

52.  Kelevancy. 

Whatever  testimony  will  assist  in  showing  which  party 
speaks  the  truth  as  to  any  of  the  issues  is  relevant.* 

1  Platner  v.  Plainer,  78  N.  Y.  90. 

53.  Remote  evidence. 

Evidence  may  be  rejected  as  too  remote.* 

iXemia  Bank  v.  Stewart,  114  U.  S.  224,  231,  29  L.  ed.  101,  103,  5  Sup.  Ct. 
Rep.  845,  and  cases  cited;  Nicholson  v.  Waful,  70  N.  Y.  604,  reversing 
6  Hun,  655. 

54.  Res  gestae. 

The  rule  of  the  res  gestce  admits  declarations  made  under  the 
impulse  of  the  occasion,  though  somewhat  separated  in  time 
and  place,  if  so  woven  into  it  by  the  circumstances  as  to  receive 
credit  from  it.* 

iCom.  V.  Hackett,  2  Allen,  136;  Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397, 
19  L.  ed.  437  (a  leading  case,  but  carrying  the  rule  to  the  extreme  of 
its  usual  limits,  and  not  followed  to  that  extent  in  all  the  states). 

Conversation  preceding  the  act  may  be  admitted.* 

lAhern  v.  Goodspeed,  72  N.  Y.  108,  affirming  9  Hun,  263;  Schnicker  v. 
People,  88  N.  Y.  192. 

So  may  acts  and  declarations  of  third  persons  strangers  to  the 
action,  as,  for  instance,  fellow  passengers  in  a  railroad  col- 
lision.* 

iTwomley  v.  Central  Park,  N.  &  E.  River  E.  Co.  69  N.  Y.  158,  25  Am. 
Rep.  162;  Norwich  Transp.  Co.  \.  Flint,  13  Wall.  3,  20  L.  ed.  556. 

The  rule  of  the  res  gestae  does  not  admit  declarations  so  sep- 
arated from  the  occasion  as  not  to  gain  credit  from  the  impulse 
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of  the  exigency,  or  as  to  admit  the  influence  of  intervening  mo- 
tives.* 

1  Abbott,  Tr.  Ev.  588,  and  cases  cited;  14  Am.  L.  Eev.  817,  15  Am.  L.  Rev. 
71;  Waldele  v.  New  York  C.  k  H.  R.  R.  Co.  95  N.  Y.  274,  47  Am.  Rep> 
41,  52  (declaration  half  an  hour  after  the  occurrence) ;  McDermott  v. 
Hannibal  &  St.  J.  R.  Co.  73  Mo.  516,  39  Am.  Rep.  526. 

It  does  not  admit  a  narrative  of  a  past  fact.* 

1  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am.  Rep.  181. 

And  for  further  cases  as  to  how  near  the  main  transaction  declarations 
must  be  made  in  order  to  constitute  part  of  the  res  gestCE,  see  notes 
to  Ohio  &  M.  R.  Co.  v.  Stein,  19  L.R.A.  733,  and  Barker  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  26  L.R.A.  843. 


55.  Statute  of  frauds. 

Where  several  papers  are  relied  on  they  must  be  connected 
physically  or  by  reference.* 

1  Tallman  v.  Franklin,  14  N.  Y.  584,  588,  reversing  3  Duer,  395 ;  Grafton 
V.  Cummings,  99  U.  S.  100,  25  L.  ed.  366.  Exceptions  to  this  rule— 
Beckwith  v.  Talbot,  95  U.  S.  289,  24  L.  ed.  496. 

Whether  the  law  of  the  forum  or  of  the  place  of  contract  ap- 
plies depends  on  whether  the  question  is  one  of  title  to  realty  or, 
if  not,  on  whether  the  statute  is  so  expressed  as  to  go  to  the 
validity  of  the  contract,  or  as  only  forbidding  an  action.* 

1  Marie  v.  Garrison,  13  Abb.  N.  C.  214,  299. 

56.  Stenographer's  minutes. 

Testimony  given  on  a  former  trial  of  the  same  cause  by  a 
witness  now  deceased  or  beyond  the  jurisdiction  *  may  be 
proved  by  the  stenographer's  minutes.* 

1  For  cases  on  the  general  rule,  sec  3  Abbott,  N.  Y.  Dig.  new  ed.  109. 

2  Stewart  V.  First  Nat.  Bank,  43  Mich.  257,  5  N.  W.  302   (no  question  a* 

to  mode  of  authentication  seems  to  have  been  made).     So  of  a  de- 
ceased witness. 
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The  minutes,  though  certified  by  the  stenographer,  are  not 
competent  without  further  authentication.^  Otherwise,  where 
the  statute  makes  them  evidence.^ 

iPhares  v.  Barber,  61  111.  271    (minor  point  and  facts  not  stated);  is.  p. 

Golden  Terra  Mln.  Co.  v.  Smith,  2  Dak.  377,  11  N.  W.  98. 
2  State  V.  Frederic,  69  Me.  400.     They  may  be  admissible  after  his  death 

as. entries  in  the  course  of  duty. 
Where  the   stenographer  who   transcribed  the  minutes   testified  that  his 

transcript  was  absolutely  correct,  but  that  he  had  not  compared  it, — 

Held,  not  error  to  exclude  for  want  of  comparison.     People  v.  McKin- 

ney,  49  Mich.  334   (Cooley,  J.,  criminal  case). 

57.  stipulation  as  to  facts. 

A  stipulation  admitting  the  facts  for  the  purposes  of  the  trial 
does  not  exclude  further  evidence   unless  so  expressed.* 

1  Dillon  V.  Cockcroft,  90  N.  Y.  649. 

An  application  to  relieve  against  a  stipulation,  on  the  ground 
that  the  allegations  admitted  by  it  were  false,  must  be  by  special 
motion.  It  is  not  error  to  refuse  to  consider  the  motion  at  the 
trial,  i' 

1  Frisbee  v.  Fitzsimons,  3  Hun,  674. 

The  party  should  ask  leave  to  withdraw  a  juror.* 
1  Dillon  V  .Cockcroft,  90  N.  Y.  649. 

58.  Subscribing  witness  to  prove  execution. 

The  general  rule  is,  that  the  attesting  witness  to  a  writ- 
ten instrument  is  regarded  as  the  person  properly  to  be  called 
to  prove  its  execution,  when  he  can  be  had,*  though  there  are, 
of  course,  exceptions  to  this  rule.^ 

And  the  statutes  allowing  parties  to  testify  has  not  changed 
the  rule  requiring  the  production  of  the  attesting  witnesses 
where  they  can  be  had.' 

1  Stone  V.  Metcalfe,  1  Starkie,  53,  4  Campb.  217 ;  Berney  v.  Read,  7  Q.  B. 
79,  14  L.  J.  Q.  B.  N.  S.  247,  9  Jur.  620;  Leigh  v.  Lloyd,  35  Beav. 
45.5;  Jenks  v.  Terrell,  73  Ala.  238;  Barron  v.  Walker,  80  Ga.  121, 
7  S.  E.  272;   Foye  v.  Leighton,  24  N.  H.  29;   Pullen  v.  Hutchinson, 
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25  Me.  249;  Smith  v.  Myler,  22  Pa.  36;  Williama  v.  Davis,  2  N.  J.  L. 
277;  McMillan  v.  Larned,  41  Mich.  521,  2  K  W.  662;  Barry  v.  Ryan, 
4  Gray,  523;  Whitaker  v.  Salisbury,  ]5  Pick.  534;  Eichelberger  i. 
SilTord,  27  ih\.  320;  Stuvens  v.  Irwin,  12  C'al.  300;  M'Murtry  v.  Fran;<, 
2  T.  B.  Mon.  113;  Sims  v.  Sims,  5  Humpli.  370;  Craddock  v.  Morrill, 
2  Tex.  495;  Weigand  v.  Sichel,  4  Abb.  App.  Dec.  592;  Mariner  v. 
Saunders.  10  111.  113;  Boyer  v.  Norris,  1  Harr.  (Del.)  22;  Pearl  v. 
Allen,  1  Tyler  (Vt. )  4;  Glasgow  v.  Kidgeley,  11  Mo.  34;  Sampson 
V.  Grimes,  7  Blackf.  170;  Willson  v.  Betts,  4  Denio,  201;  Jones  \. 
Underwood,  28  Barb,  481;  Van  Dyne  v.  Thayre,  19  Wend.  162;  Story 
V.  Lovett,  1  E.  D.  Smith,  153.  Contra,  Garrett  v.  Hanshue,  53  Ohi.i 
St.  482,  35  L.R.A.  321,  42  X.  E.  250. 

8  For  a  comprehensive  treatment  of  the  rule  and  its  exceptions,  see  note 
to  Garrett  v.  Hanshue,  35  L.R.A.  321  et  seq. 

SBrigham  v.  Palmer,  3  Allen,  450;  Kalmes  v.  Gcrrish,  7  Nev.  31;  Jones 
V.  Underwood,  28  Barb.  481;  Hodnett  v.  Smith,  41  How.  Pr.  190. 

Contra,  Bowling  v.  Hax,  55  Mo.  440;  Garrett  v.  Hanshue,  53  Ohio  St. 
482,  35  L.R.A.  321,  42  X.  E.  2.50. 

Temporary  absence  or  sickness  of  witness  will  not  authorize 
other  evidence  to  establish  the  execution  of  an  instrument.^ 
But  where  a  witness  cannot  be  had  by  reason  of  his  death,  or 
because  he  is  beyond  the  jurisdiction  of  the  court,  or  his  where- 
abouts cannot  be  ascertained  by  diligence,  secondary  evidence 
is  allowed.*  And  where  witness  is  interested  ^  or  incompe- 
tent *  the  rule  seems  to  be  that  secondary  evidence  is  admis- 
sible. In  some  cases  the  deposition  of  the  witness  has  been  re- 
ceived to  prove  the  execution  of  the  instrument.*  And  evidence 
of  one  of  two  attesting  witnesses  establishes  prima  facie  the 
execution  of  the  instrument,  and  it  is  not  necessary  to  call  the 
■other.®  And  an  instrument  over  thirty  years  old  need  not  be 
established  by  proof  of  the  subscribing  witnesses,  the  instru- 
ment being  said  to  prove  itself.' 

1  Brown  v.  Hicks,  1  Ark.  232;  Harrel  v.  Ward,  2  Sneed,  610;  Gordon  v. 
Payne.  1  N.  C.  pt.  ],  p.  74  (1  Martin,  pt.  1,  p.  72)  ;  Harvey  v.  Jones, 
1  X.  ('.  pt.  1,  p.  33  (1  Martin,  pt.  1,  p.  41);  Jones  v.  Brewer,  4 
Taunt.  40;  M'Cord  v.  Johnson,  4  Bibb,  531;  Creighton  v.  Johnson, 
Litt.  Sel.  C'as.    (Ky.)    240. 

2Foote  V.  Cobb,  18  Ala.  585;  Thomas  v.  Wallace,  5  Ala.  268;  Tatum  v. 
Mohr,  21  Ark.  349;  Nicks  v.  Rector,  4  Ark.  252;  McGarrity  v.  Bying- 
ton,.12  Cal.  426,  2  Mor.  Min.  Rep.  311;  Harris  v.  Cannon,  6  Ga.  382; 
Doe  V.  Roe,  31  Ga.  593;  Groover  v.  ColTee,  19  Fla.  61;  Jones  v. 
Cooprider,   1   Blackf.   47;    Gordon  v.  Miller,   1   Ind.   531;    Bennett  v. 
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Runyoii,  4  Dana,  422;  McGowan  v.  Laughlan,  12  La.  Ann.  242;  Eeetl 
V.  Wilson,  39  Me.  585;  Parker  v.  Faasitt,  1  Harr.  &  J.  337;  Troeder  v. 
Hyanis,  ]o3  Mass.  536,  27  X.  K.  775;  Dudley  v.  Sumner,  5  Ma.ss. 
438;  Ijittle  v.  Chauvin,  1  Mo.  026;  Waldo  v.  Russell,  5  Mo.  387;  Gould 
V.  Kellcy.  16  N.  H.  551;  Armstrong  v.  Den,  15  X.  J.  L.  380;  Jackson 
ex  deni.  \Voodruf)f  v.  Cody,  9  Cow.  149;  Jackson  ex  dem.  Boyd  v 
Lewis,  13  Jolins.  504;  Lush  v.  Druse,  4  Wend.  313;  Borst  v.  Empie, 
5  N.  Y.  33 ;  Van  Rensselaer  v.  Jones,  2  Barb.  643 ;  Teall  v.  Van  Wyck, 
10  Barb.  376;  Baker  ^.  Blount,  3  N.  C.  (2  Hayw.)  404;  Edwards  \. 
Sullivan,  30  N.  C.  (8  Ired.  L.)  302;  Clark  v.  Boyd.  2  Ohio,  56;  Rich- 
ards V.  Skiff,  8  Ohio  St.  586;  Gallagher  v.  London  Assur.  Corp.  149 
Pa.  25,  24  Atl.  115;  Harris  v.  Hoskins,  2  Tex.  Civ.  App.  486,  22  S. 
W.  251;  Sanborn  v.  Cole,  63  Vt.  590,  14  L.R.A.  208,  22  Atl.  716; 
Bogle  v.  Sullivant,  1  Call  (Va.)  561;  Currie  v.  Donald,  2  Wash. 
(Va.)  58;  United  States  v.  Boyd,  8  App.  D.  C.  440;  Barnes  v.  Trom- 
powsky,  7  T.  E.  265. 

As  to  what  is  the  next  best  evidence  to  the  subscribing  witness,  there  is 
some  conflict  of  authority;  some  courts  holding  that  the  best  evidence 
is  proof  of  his  handwriting,  while  other  courts  hold  that  evidence  of 
the  party  or  his  handwriting  is  equal  to  that  of  the  attesting  witness. 
As  to  this  conflict,  gee  note  in  35  L.R.A.  326. 

SKeefer  v.  Zimmerman,  22  Md.  274;  Godfrey  v.  Norris,  1  Strange,  34; 
Mitchell  V.  Johnson,  Moody  &  M.  176;  Cunliff  v.  Sefton,  2  East,  183; 
Goss  V.  Tracy,  1  P.  Wms.  289,  2  Vern.  699;  Henarie  v.  Maxwell,  10 
]Sr.  J.  L.  297  (where  witness  became  interested  as  executor  or  adminis- 
trator) ;  Swire  v.  Bell,  5  T.  R.  371;  Amherst  Bank  v.  Root,  2  Met. 
522;  Umphi-eys  v.  Hendricks,  28  Ga.  157;  Dudley  v.  Sumner,  5  Mass. 
438;  Nichols  v.  Playes,  13  Conn.  155  (where  witness  was  interested 
at  time  of  attestation ) . 

Where  witness  becomes  interested  after  attestation,  there  is  some  conflict 
of  authority,  some  courts  holding  that  in  such  case  handwriting  ot 
witness  cannot  be  proved  (Johnston  v.  Knight,  5  N.  0.  [1  Murph.] 
293;  Edwards  v.  Perry,  21  Barb.  600;  Hovill  v.  Stephenson,  5  Bin-. 
49;!;  Bennet  v.  Robinson,  3  Stew.  &  P.  [Ala.]  227:  JlcKinley  v.  Irvine. 
13  Ala.  681;  Paterson  c.  Sehenck,  1.5  X.  J.  L.  434:  .Tones  v.  Phelps. 
5  .Alioh.  218:  Davison  v.  Bloomer,  1  Dall.  123.  1  L.  ed.  64)  ;  but  other 
cases  hold  that  in  such  case  execution  of  the  instrument  may  \ir 
proved  by  evidence  of  his  handwriting  (Hamilton  v.  Marsden.  6  Binii. 
45;  Lautermilch  v.  Kneayy.  3  Serg.  &  R.  202;  Tinnin  a.  Price,  31 
Miss.  422;  Bell  a.  Cowgell,  1  Ashm.  [Pa.]  7;  Watts  v.  Kilburn,  7 
Ga.  356). 

*  Buckley  v.  Smith,  2  Esp.  697  (incompetent  because  of  marriage);  Joni's 
V.  Jones,  12  Rich.  L.  116;   Gilliam  v.  Perkinson,  4  Rand.   (Va.)    32.'. 

(incompetent  because  of  color)  :    Bennet  v.  Robinson,  3   Stew.  &  P. 

(Ala.)  227;  Jones  v.  Mason,  2  Strange,  833;  Watts  v.  Kilburn,  7  Oa. 
356;  Ellis  v.  Smith,  10  Ga.  253  (incompetent  because  of  conviction 
of  crime). 
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6  Hamilton  v.  M'Guire,  2  Serg.  &  E.  478;  Smith  v.  Asbell,  2  Strobh.  L. 
141;  Rich  V.  Trimble,  2  Tyler  (Vt.)  349;  Love  v.  I'ayton,  1  Overt. 
255;  Charles  v.  Scott,  1  Serg.  &  E.  294;  Oliphant  v.  Taggart,  1  Bay, 
255;  Clark  v.  Houghton,  12  Gray,  38;  Mushrow  \.  Graham,  2  N.  C. 
(1  Hayw.)  361. 

6  Youngs  V.  Sunderland,  15  N.  J.  L.  32;  McAdams  v.  Stilwell,  13  Pa.  90; 
Jackson  v.  Sheldon,  22  Me.  569;  McGowan  v.  Eeid,  27  S.  C.  262,  3 
S.  E.  337;  Eichelberger  v.  Sifford,  27  Md.  320;  Shirley  v.  Fearne,  33 
Miss.  653,  69  Am.  Dec.  375;  Meleher  v.  Flanders,  40  J^.  H.  139;  Eus- 
sell  V.  Coffin,  8  Pick.  143;  O'Sullivan  v.  Overton,  56  Conn.  102,  14 
Atl.  300;  Frink  v.  Pond,  46  N.  H.  125;  Smith  v.  Chamberlain,  2  N. 
H.  440;  Green  v.  Maloney,  7  Houst.  (Del.)  22,  30  Atl.  072;  Tevifc 
v.  Collier,  84  Tex.  638,  19  S.  W.  801;  Ee  Eoraero,  43  La.  Ann.  975, 
9  So.  919;  Burke  v.  Miller,  7  Cush.  547;  White  v.  Wood,  8  Cush.  413. 

'Pendleton  v.  Eobertson,  —  Tex.  Civ.  App.  — ,  32  S.  W.  442;  Healy  v. 
Moul,  5  Serg.  &  E.  181;  Nixon  v.  Porter,  34  Miss.  697,  69  Am.  Dec. 
408 ;  Carter  v.  Doe,  21  Ala.  73 ;  Jackson  ex  dem.  Van  Schaick  v.  Davis, 
5  Cow.  123,  15  Am.  Dec.  451;  King  v.  Sears,  91  Ga.  577,  18  S.  E. 
830;  Stockbridge  v.  West  Stockbridge,  14  Mass.  257;  Bennett  v.  Eun- 
yon,  4  Dana,  422;  National  Commercial  Bank  v.  Gray,  71  Hun,  295, 
24  N.  Y.  Supp.  997;  Hewlett  v.  Cock,  7  Wend.  371;  Crane  v.  Mar- 
shall, 16  Me.  27,  33  Am.  Dec.  631;  Waldron  v.  Tuttle,  4  N.  H.  377. 

59.  Tampering. 

It  is  competent  to  prove  that  the  adverse  party  has  tampered 
with  veitnesses-'  or  a  juror.^ 

But  that  plaintiff's  agent  tampered  with  evidence  is  not 
enough,  unless  shown  to  have  been  done  in  the  course  of  em- 
ployment.* 

And  a  party  charged  with  tampering  has  a  right  to  testify 
in  explanation.* 

iGulerette  v.  McKinley,  27  Hun,  320  (offer  to  bribe);  Chicago  City  R. 
Co.  V.  McMahon,  103  111.  485,  42  Am.  Rep.  29;  Egan  v.  Bowker,  5 
Allen,  449  (subornation  of  a  deposition  competent  though  deposition 
be  not  used)  ;  Brown  v.  Byam,  65  Iowa,  374,  21  N.  W.  684;  Snell  v. 
Bray,  56  Wis.  156,  14  N.  W.  14  (letters  urging  testimony  in  specified 
way,  or  warning  against  aiding  adversary)  ;  People  v.  Marion,  29 
Mich.  31  (unnecessary  to  cross-examine  the  witness  first)  ;  Martin 
V.  Barnes,  7  Wis.  239. 

2  People  V.  Marion,  29  Mich.  31. 

s  Green  v.  Woodbury,  48  Vt.  5;  Chicago  City  E.  Co.  v.  McMahon,  103  111. 
485,  42  Am.  Ecp.  29. 
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-t  Homer  v.  Everett,  91  N.  Y.  641;  Donoliue  v.  People,  56  N.  Y.  208;  Lynch 
V.  Coffin,  131  Mass.  311  (saying  the  judge  may,  in  liis  discretion,  al- 
low explanation ) . 

€0.  Telegrams. 

In  general,  where  the  course  of  communication  is  such  chat 
the  message  as  delivered  to  the  telegraph  company  binds  either 
party,  that  paper  is  primary  evidence  as  against  such  party. 
"Where  such  that  the  message  as  received  binds  either  party, 
that  paper  is  primary  evidence  against  him.^ 

Relevant  letters  and  telegrams  which  the  party,  on  testifying 
as  a  witness,  does  not  deny  that  he  received  or  sent,  may  be  re- 
■ceived  if  they  are  a  connected  part  of  a  correspondence  otherwise 
already  in  evidence.* 

1  Oregon  S.  S.  Co.  v.  Otis,  14  Abb.  N.  C.  388  and  394,  with  note,  and  cases 

there  collected  on  all  the  various  aspects  of  offering  telegrams  as  evi- 
dence. 

2  Oregon  S.  S.  Co.  v.  Otis,  14  Abb.  N.  C.  388  and  394,  with  note  and  cases 

there  collected  on  all  the  various  aspects  of  offering  telegrams  as  evi- 
dence. 


61.  Telephones. 

When  a  person  places  himself  in  connection  with  the  tele- 
phone system,  through  an  instrument  in  his  office,  he  thereby 
invites  communication,  in  relation  to  his  business,  through  that 
<'.hannel;  and  conversations  so  held  are  as  admissible  in  evi- 
dence, as  personal  interviews  by  a  customer  with  an  unknown 
clerk  in  charge  of  an  ordinary  shop  would  be  in  relation  to 
the  business  there  carried  on.^  And  such  a  conversation  is 
admissible,  although  the  parties  were  imable  to  communicate 
directly  with  each  other,  and  did  so  through  the  medium  of 
an  operator.'^ 

And  when  a  person  asks  for  connection  with  an  office  or 
place  of  business  which  is  connected  with  the  telephone  sys- 
tem, and,  when  the  connection  is  made,  someone  claiming  to 
represent  the  office  answers,  the  conversation  is  admissible  with- 
out further  identification  of  the  office  or  place  of  business.' 
Otherwise,  however,  when  the  communication  is  of  such  a  na- 
ture as  to  require  identification  of  the  particular  individual 
with  whom  the  conversation  is  cai-ried  on.*     When  identifica- 
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tion  of  tlie  individual  is  necessary  tlie  voice  is  a  proper,  though 
not  necessarily  the  exclusive,  means  of  identification.* 

1  Wolfe  V.  Missouri  P.  K.  Co.  97  Mo.  473,  3  L.R.A.  539,  10  Am.  St.  Rep. 

331,  11  S.  W.  49;  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451;  Rock 
Island  &  P.  R.  Co.  v.  Potter,  36  111.  App.  590. 
And  as  to  the  validity  of  an  acknowledgment  through  a,  telephone,  it  was 
held  that  the  certificate  of  the  notary  in  due  form  was  conclusive,  in 
the  absence  of  fraud,  duress,  accident,  or  mistake.  Banning  v.  Ban- 
ning, 80  Cal.  271,  13  Am.  St.  Rep.  156,  22  Pac.  210. 

2  Sullivan  v.  Kuykendall,  82  Ky.  483,  56  Am.  Rep.  901 ;  Oskamp  v.  Gads- 

den, 35  Neb.  7,  17  L.R.A.  440,  37  Am.  St.  Rep.  428,  52  N.  W.  718. 

3  Wolfe  V.  Missouri  P.  R.  Co.  97  Mo.  473,  3  L.R.A.  539,  10  Am.  St.  Rep. 

331,  11  S.  W.  49:  Rock  Island  &  P.  R.  Co.  v.  Potter,  30  III.  App.  590; 
■Missouri  P.  R.  Co.  v.  Heidenheimer,  82  Tex.  105,  27  Am.  St.  Rep. 
861,  17  S.  W.  608;  Guest  v.  Haimibal  &  St.  J.  R.  Co.  77  Mo.  App. 
258.  Contra,  Planters'  Cotton  Oil  Go.  v.  Western  U.  Teleg.  Co.  126 
Ga.  621,  6  L.R.A.(N.S.)  1180,  55  S.  E.  495. 
<  J.  Oberman  Brewing  Co.  v.  Adams,  35  111.  App.  540;  Kimbark  v.  Illinois 
Car  &  Equipment  Co.  103  111.  App.  632;  C.  C.  Thompson  &  W.  Co.  v. 
Appleby,  5  Kan.  App.  680,  48  Pac.  933;  Murphy  v.  Jack,  142  N.  Y. 
215,  40  Am.  St.  Rep.  590,  36  N.  E.  882;  Swing  v.  Walker,  27  Pa. 
Super.  Ct.  366. 

But  see  Guest  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  App.  258,  and  Globe 
Printing  Co.  v.  Stahl,  23  Mo.  App.  451,  holding  that  when  one  is  con- 
nected with  the  place  of  business  of  one  with  whom  he  desires  to 
converse,  and  is  answered  by  someone  assuming  to  be  such  person,  it 
will  be  presumed  that  he  is  such  person. 

5  People  V.  Ward,  3  N.  y.  Crim.  Rep.  483;  Gait  v.  Woliver,  103  111.  App. 
71;  Shawyer  v.  Chamberlain,  113  Iowa,  742,  86  Am.  St.  Rep.  411, 
84  N.  W.  661;  Deering  v.  Shumpik,  67  Minn.  348,  69  N.  W.  1088; 
Stepp  V.  State,  31  Tex.  Crim.  Rep.  349,  20  S.  W.  753;  People  v.  Wil- 
lett,  92  N.  Y.  29;  State  v.  Howard,  92  N.  C.  772;  Davis  v.  State,  1.5- 
Tex.  App.  594. 

For  a  detailed  review  of  the  cases  on  the  question  of  necessity  and  suffi- 
ciency of  identification  as  a  foundation  for  the  admission  of  a  con- 
versation by  telephone,  see  note  in  6  L.R.A.  (N.S.)   3180. 

Whether  the  utterance  of  voice  as  heard  through  the  t-eleplione  is  alona 
sufficient  evidence  of  identity,  see  also  28  Alb.  L.  J.  422, 

62.  Trust. 

Oral  evidence  is  competent  to  establish  a  trust,  notwithstand- 
ing the  statute  of  frauds,  where  its  exclusion  would  work  a, 
fraud.* 
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1  ]3  Abb.  N.  C.  334,  338,  note;   Wood  v.  Eabe,  9G  N.  Y.  414,  48  Am.  Rep. 

640. 
As  to  tracing  reeords,  see  Kiiatchbull  v.  Hallett,  L.  E.  13  Ch.  Div.  (i'.Hi, 

49   L.   J.   Ch.   N.   S.  415,  42  L.   T.   N.  S.   421,  28  Week.   Eep.   73-2 -.    0 

Abb.  N.  C.  41,  note. 
As  to  oi'al  evidence  of  trust  in  partnership  land,  see  note  to  Robinson 

Bank  v.  Miller,  27  L.E.A.  404;  to  vary  trust,  note  to  Collar  v.  Collar, 

13  L.E.A.  622;   to  establish  trust,  notes  to  Ferguson  v.  Eafferty,   0 

L.E.A.  47,  and  Duvkin  v.  Cobleigh,  17  L.E.A.  270. 

63.  United  States  courts. 

"The  mode  of  proof,  in  the  trial  of  actions  at  common  law, 
shall  be  by  oral  testimony  and  examination  of  witnesses  in 
open  court,  except  as  hereinafter  provided."  * 

1  United  States  Eev.  Stat.  §  861,  U.  S.  Comp.  Stat.  1901,  p.  661. 

The  provisions  referred  to  as  "hereinafter"  relate  to  taking 
depositions,  and  do  not  sanction  examinations  before  trial,  such 
as  allowed  by  recent  state  statutes.' 

I  Ex  parte  risk,  113  U.  S.  713,  726,  28  L.  ed.  1117,  1122,  5  Sup.  Ct.  Eop. 
721. 

Every  action  at  law  in  a  court  of  the  United  States  must  be 
governed  by  the  rule  or  by  the  exceptions  which  U.  S.  Eev.  Stat. 
§  861,  supra,  provides.  There  is  no  place  for  exceptions  made 
by  state  statutes.' 

1  Ex  parte  Fisk,  supra. 

''In  the  courts  of  the  United  States,  no  witnesses  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or  in  any  civil  action 
because  he  is  a  party  to  or  interested  in  the  issue  tried:  Pro- 
vided, that  in  actions  by  or  against  executors,  administrators, 
or  guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with,  or  statement  by,  the  tes- 
tator, intestate,  or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by  the  court."  ' 

1  United  States  Eev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901,  p.  659. 
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This  provision  (U.  S.  Eev.  Stat.  §  858,  U.  S.  Oomp.  Stat. 
1901,  p.  659),  wherever  it  differs  from  the  state  statutes,  con- 
trols the  United  States  courts.^ 

T-  King  V.  Worthington,  104  U.  S.  44,  51,  26  L.  ed.  652,  655. 

In  other  respects  than  as  above  provided,  the  law  of  evidence 
prevailing  in  the  state  courts  controls  the  courts  of  the  United 
States.^ 

1  United  States  Eev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901,  p.  659,  last 
clause;  Vance  v.  Campbell,  1  Black,  427,  and  note  in  17  L.  ed.  168; 
King  V.  Worthington,  104  U.  S.  44,  50,  26  L.  ed.  652,  654;  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Union  Trust  Co.  112  U.  S.  250,  255,  28  L. 
ed.  708,  710,  5  Sup.  Ct.  Rep.  119. 

See  also  on  this  question,  note  to  Re  Secretary  of  the  Treasury,  11  L.R.A. 
275. 

64.  Usage. 

In  the  interpretation  of  a  contract,  a  uniform,  continuous, 
and  well-settled  usage  pertaining  to  its  subject  may  be  proved, 
if  not  opposed  to  the  law  and  not  unreasonable.* 

1  Walls  V.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407 ;  Barnard  v.  Kellogg,  10 
Wall.  383,  19  L.  ed.  987;  Fuller  v.  Robinson,  86  N.  Y.  306,  40  Am. 
Rep.  540. 

Evidence  of  custom  to  compel  consignee  to  pay  freight  and  deduct  it  from 
price  of  goods,  not  admissible  in  action  against  guarantor  of  price  of 
lumber  to  be  shipped  f.  o.  b.  Chandler  Lumber  Co.  v.  Radke,  136 
Wis.  495,  22  L.R.A.(N.S.)   713,  118  N.  W.  185. 

For  the  general  rule  and  its  exceptions,  see  1  Abb.  N.  C.  470,  note,  and 
Abbott,  Trial  Ev.  296. 

As  to  the  admissibility  of  oral  evidence  of  a  custom  or  usage,  see  note 
to  Conestoga  Cigar  Co.  v.  Finke,  13  L.R.A.  440. 

That  evidence  of  usage  or  custom  is  not  admissible  on  a  question  of  negli- 
gence, see  note  to  MacCulsky  v.  Klosterman,  10  L.R.A.  786. 

Usage  cannot  be  proved  to  contradict  a  rule  of  law ;  *  or  con- 
tradict unambiguous  terms  in  the  contract ;  ^  or  its  legal  effect.' 

1  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N.  Y.  74,  and  cases  cited;  Barnard 
V.  Kellogg,  10  Wall.  383,  19  L.  ed.  987.  See  also  note  to  Conestoga 
Cigar  Co.  v.  Finke,  13  L.R.A.  438. 
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S!  Farmers'  &  M.  Nat.  Bank  v.  Logan,  74  N.  Y.  568.     See  also  note  to  Con- 

estoga  Cigar  Co.  v.  Finke,  13  L.K.A.  440. 
■3  Barnard  v.  Kellogg,  10  Wall.  383,  19  L.  ed.  987. 

Usage  of  language  may  be  proved  to  show  the  meaning  of 
"words  otherwise  unambiguous.^ 

J  Myers  v.  Sari,  30  L.  J.  Q.  B.  N.  S.  9,  7  Jur.  N.  S.  97,  9  Week.  Rep.  96. 

Evidence  to  prove  prevailing  custom  as  to  system  of  reckoning  time  in 
admissible  in  determining  meaning  of  word  "noon"  in  contract.  Roch- 
ester German  Ins.  Co.  v.  Peaslee-Gaulbert  Co.  120  Ky.  752,  1  L.R.A. 
(N.S.)  364,  87  S.  W.  1115,  89  S.  W.  3,  9  A.  &  E.  Ann.  Cas.  324. 

If  a  usage  of  a  particular  trade  or  locality  is  proved,  the  ad- 
-verse  party,  if  not  of  such  trade,  may  rebut  its  effect  by  prov- 
ing his  ignorance  of  it.* 

1  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am.  Kep.  407;  Johnson  v.  DePeyster, 
50  N.  Y.  666. 

The  good  faith  of  a  transaction  being  impugned,  conformity 
ix)  usage  may  be  shovm.* 

1  Dutchess  County  Mut.  Ins.  Co.  v.  Hachfield,  73  N.  Y.  226. 

65.  Value  and  damages. 

Where  the  witness  is  competent  and  states  the  facts,  his  con- 
clusion as  to  the  amount  of  pecuniary  injury  to  property  hav- 
ing a  market  value — i.  e.,  the  value  before  and  after  the  injury 
— is  generally  deemed  admissible,  although  it  may  be  identical 
with  the  question  on  which  the  jury  are  to  find.' 

1  Abbott,  Trial  Ev.  598;  3  Abbott,  N.  Y.  Dig.  79;  7  Abbott.  X.  Y.  Dig. 
755-757. 

As  to  opinion  evidence  on  a  question  of  the  value  of  land,  taken  in  a  con- 
demnation proceeding,  see  note  to  San  Diego  Land  &  Town  Co.  v. 
Neale,  3  L.R.A.  83. 

As  to  opinion  evidence  on  the  question  of  the  value  of  legal  services,  sec 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Wallace,  136  111.  87,  26  N.  E.  493,  and 
note  to  same  case,  11  L.R.A.  787. 

'QS.  X-ray  photographs. 

The  same  rules  which  govern  the  introduction  in  evidence  of 

Abbott,  Civ.  Jur.  T.— 30. 
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ordinary  photographs  are  applicable  to  X-ray  photographs,  and 
the  courts  have  unanimously  held  that  when  properly  verified 
such  photographs  are  admissible.^  The  proper  foundation  for 
the  admission  of  such  evidence  must,  however,  be  laid.*  Wheth- 
er a  photograph  is  sufiiciently  verified,  whether  it  appears  to 
be  fairly  representative  of  the  object  portrayed,  and  whether 
it  may  be  useful  to  the  jury,  are  preliminary  questions  ad- 
dressed to  the  trial  judge,  and  his  determination  threeon  is  not 
open  to  exception.'  But  the  discretion  of  the  trial  judge  as  to 
the  admission  of  such  evidence  is  not  unlimited.*  And  it  has 
been  held  that  it  is  not  necessary  to  render  notice  of  the  taking 
of  such  a  photograph  to  be  used  by  one  party  on  the  trial  of  a 
cause  to  the  adverse  party,  so  that  the  latter  may  be  represented 
at  the  time  of  the  taking.  °  Such  a  photograph,  even  when  prop- 
erly admitted,  however,  is  not  conclusive,  but  is  to  be  weighed 
like  other  competent  evidence.' 

1  TTnJerliill,  Crim.  Ev.  2d  ed.  §  50;  Miller  v.  Mintun,  73  Ark.  183,  83  S. 
W.  918;  Haywood  v,  Derirg  Coal  Co.  145  111.  App.  506;  Chicago  & 
J.  Electric  R.  Co.  v.  Spence,  213  111.  220,  104  Am.  St.  Rep.  213,  73 
N.  E.  796;  Smith  y.  Grant,  29  Chicago  Leg.  News,  145;  State  v. 
Matheson,  130  Iowa,  440,  114  Am.  St.  Rep.  427,  103  N.  W.  137,  » 
A.  &  E.  Ann.  Cns.  430;  Geneva  v.  Burnett,  65  Neb.  464,  58  L.R.A. 
287,  101  Am.  St.  Rep.  628,  91  N.  W.  275;  Deforge  v.  New  York,  N. 
H.  &  H.  R.  Co.  178  Mass.  59,  86  Am.  St.  Rep.  464,  59  N.  E.  669; 
Bruce  v.  Beall,  99  Tenn.  303,  41  S.  W.  445;  Miller  v.  Dumon,  24 
Wash.  648,  64  Pac.  804;  Mauch  v.  Hartford,  112  Wis.  40,  87  N.  W. 
816.  In  the  last  case  the  court  said:  "It  is  the  duty  of  courts  to 
use  every  means  for  discovering  the  truth  reasonably  calculated  to 
aid  in  tliat  regard.  In  the  performance  of  that  duty,  every  new  dis- 
covery, when  it  shall  have  passed  beyond  the  experimental  stage, 
must  necessarily  be  treated  as  a  new  aid  in  the  administration  of 
justice  in  the  field  covered  by  it.  In  that  view,  courts  have  sho>vn 
no  hesitation,  in  proper  cases,  in  availing  themselves  of  the  art  of 
photography  by  the  X-ray  process." 
And  that  a  sciagraph  of  an  injured  hip  was  taken  five  years  after  the 
injury  does  not  render  it  inadmissible  in  evidence  upon  the  question 
of  the  character  of  the  injury.  Bonnet  v.  Foote,  47  Colo.  282,  28 
L.K.A,(N.S.)   136,  107  Pac.  252. 

But  where  plaintiff  had  offered  X-ray  pictures  in  evidence,  it  was  held  in 
Deforge  v.  New  York,  N.  H.  &  H.  R.  Co.  178  Mass.  59,  86  Am.  St. 
Rep.  464,  59  N.  E.  669,  that  the  defendant  should  be  permitted  to- 
introduce  the  glass  plate  from  which  the  plaintiff's  pictures  were 
taken,  and  also  pictures  made  for  the  defendant  from  the  same  plate; 
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and  the  refusal  to  admit  such  evidence  on  behalf  of  the  defendant 
was  held  to  be  a,  violation  of  defendant's  rights. 

2  In  Bruce  v.  Beall,  99  Tenn.  203,  41  S.  W.  445,  it  was  held  that  the  com- 

petency of  the  photograph  depends  upon  the  science,  skill,  experience, 
and  intelligence  of  the  party  taking  the  picture  and  testifying  with 
regard  to  it,  and  that,  lacking  these  important  qualifications,  it 
should  not  be  admitted. 

In  Carlson  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  A.  &  E.  Ann.  Cas. 
159,  however,  the  court  says  that  the  rule  announced  in  Bruce  v. 
Beall,  though  doubtless  applicable  to  the  facts  of  that  ease,  is  too 
narrow  to  be  regarded  as  a  general  rule;  that  maps,  photographs, 
drawings,  and  models  are  admissible  in  evidence  when  it  is  shown 
that  they  fairly  represent  the  object  or  objects  under  investigation, 
and  that  there  is  no  good  reason  why  the  same  rule  should  not  apply 
to  radiographs.  It  was  therefore  held  that  it  was  not  essential  to 
prove  the  competency  of  the  person  taking  the  photograph,  the  con- 
dition of  the  apparatus  with  which  it  was  taken,  or  that  the  circum- 
stances under  which  it  was  taken  were  such  as  to  insure  an  accurate 
picture,  it  being  sufficient  where  the  doctor  who  took  the  picture, 
after  showing  his  competency  as  an  expert,  testified  that  the  photo- 
graph was  a  true  representation  of  the  injured  member. 

And  failure  to  show  that  the  doctors  taking  the  radiograph  were  experts 
in  such  matters  is  held  in  Kimball  v.  Northern  Electric  Co.  —  Cal.  — , 
113  Pac.  156,  not  to  constitute  reversible  error,  where  the  witnesses 
were  qualified  surgeons,  the  court  saying  that  it  is  well-known  that 
the  X-ray  is  almost  universally  understood  and  used  by  surgeons  of 
the  present  day  in  examining  injuries. 

And  testimony  of  the  person  taking  the  picture,  that  he  was  an  X-ray 
expert  and  regularly  engaged  in  taking  such  photographs  for  physi- 
cians, and  that  the  photograph  was  an  accurate  and  correct  repra- 
sentation,  was  held  in  Chicago  &  J.  Electric  R.  Co.  v.  Spence,  213 
111.  220,  104  Am.  St.  Kep.  213,  72  N.  E.  796,  to  be  sufficient  to  justify 
the  admission  of  the  picture. 

And  where  the  doctor  taking  the  photographs  testified  that  he  was  a  post- 
graduate physician  and  surgeon,  and  had  had  twelve  years'  experiencf 
in  the  matter  of  making  X-ray  photographs,  and  that  he  was  com- 
petent to  make  correct  X-ray  views,  and  that  the  negatives  and  tlu-. 
prints  therefrom  were  correct  representations  of  what  they  purported 
to  he, — this  preliminary  proof  was  held  in  Chicago  City  E.  Co.  v. 
Smith,  226  111.  178,  80  N.  E.  716,  to  be  sufficient  to  authorize  the 
reception  of  the  photographs  in  evidence. 

3  Jameson  v.  Weld,  93  Me.  345,  45  Atl.  299. 

4  Carlson  v.  Benton,  66  Neb.  486,  92  N.  W.  600,  1  A.  &  E.  Ann.  Cas.  159. 
SMauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816. 

6  Bruce  v.  Beall,  99  Tenn.  303,  41  S.  W.  445. 


XVII.— ABSENCE  OF  JUDGE   AM)  PROCEEDmGS 
OUTSIDE  or  THE  COUET  EOOM. 

1.  Absence  during  trial  or  argument. 

2.  Absence  at  reception  of  verdict. 

3.  Proceedings  outside  of  the  co\irt  room. 

1.  Absence  during  trial  or  argument. 

According  to  the  weight  of  authority,  in  the  trial  of  criminal 
cases  the  presence  of  the  judge  at  all  stages  of  the  trial  is  ab- 
solutely necessary.^  The  authorifies  differ  as  to  the  rule  in 
pi\-il  cases,  though  their  tendency  seems  to  be  toward  a  less 
strict  rule.  While  they  all  recognize  that  it  is  the  judge's  duty 
to  be  present  at  all  stages  of  the  trial,  and  some  few  hold  that 
his  presence  is  absolutely  necessary,  the  majority  of  the  cases 
seem  to  regard  the  mere  fact  of  absence  for  a  short  time  as  not 
sufficient  to  require  a  reversal  or  a  new  trial,  unless  the  party 
complaining  shows  that  some  harm  resulted  to  him." 

The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as  the 
hearing  of  evidence,  and  the  judge  cannot  properly  absent  him- 
self from  the  courtroom  during  the  course  of  eoiinsel's  discus- 


1  See  imte  in  41  L.R.A.  569,  reviewing  all  authorities. 

2  Thus,  in  Dehougiie  v.  Western  U.  Teleg.  Co.  —  Tex.  Civ.  App.  — ,  84  S.  W. 

1066,  the  court  says  that  the  approved  rule  is  that  the  mere  absence  of 
the  judge  during  the  progress  of  the  trial,  when  no  objection  is  made, 
will  not  necessarily  require  the  granting  of  a  new  trial,  when  the 
absence  is  only  for  a  few  moments  and  for  a  necessary  purpose;  and 
that  in  order  for  such  absence  to  become  reversible  error  it  must  ap- 
pear not  only  that  objection  was  made  to  the  judge's  failure  to  sus- 
pend the  trial,  but  that  the  absence  of  the  judge  resulted  in  some  harm 
to  the  losing  party.  In  this  case  it  appeared  that  the  parties  con- 
sented to  the  trial  proceeding  during  the  absence  of  the  judge,  and  it 
was  therefore  held  that  such  absence  did  not  constitute  reversible  er- 
ror, thou<>h  the  court  said:  "We  are  decidedly  of  the  opinion  that 
the  judge  cannot  properly  absent  himself  from  the  court  room,  where 
he  cannot  see  or  hear  what  is  taking  place  therein,  for  any  consider- 
able length  of  time  during  a  trial ;   and  that,  should  he  do  so  without 
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the  consent  of  the  parties,  tlic  party  interested  in  the  proceeding  is 
entitled  to  a  new  trial,  where  he  shows  that,  by  reason  of  such  ab- 
sence, harm  has  resulted  to  him. 
So  in  Home  v.  Rodgers,  110  Ga.  362,  49  L.R.A.  176,  35  S.  E.  715,  the  ab- 
sence of  a  judge  from  a  court  room  while  a  trial  is  in  progress  for 
a  brief  space  of  time  was  held  not  to  be  ground  for  reversal  of  the 
judgment,  where  the  evidence  demanded  the  verdict  rendered,  and  his 
absence  was  known  to  counsel,  who  made  no  objection,  and  no  request 
to  suspend  the  trial,  and  no  motion  for  a  mistrial,  upon  the  judge's 
return.  But  the  court  expressed  its  reluctance  to  follow  this  rule, 
and  only  did  so  because  it  felt  constrained  thereto  by  previous  deci- 
sions of  the  Georgia  courts  in  criminal  cases.  The  court  said :  "If 
it  were  an  open  question,  we  would  hold  that  the  presence  of  th'.' 
judge  at  all  stages  of  the  trial  is  absolutely  necessary  to  its  validity, 
and  that  the  absence  of  a  judge  from  the  trial  without  suspending 
the  same,  for  any  length  of  time,  no  matter  how  short,  for  any  purpose, 
however  urgent,  would  vitiate  the  whole  proceeding,  whether  objec- 
tion was  made  by  the  parties  interested  or  not,  and  whether  an  injury 
resulted  to  anyone  or  not." 

So,  in  Gorham  v.  Sioux  City  Stock  Yards  Co.  118  Iowa,  749,  92  N.  W. 
698,  it  is  said  that  in  civil  cases,  in  the  absence  of  any  showing  to 
the  contrary,  it  will  be  presumed  that  the  judge  was  absent  with  the 
consent  of  the  parties,  and  that  where  this  is  the  case,  his  absence 
is  not  alone  ground  for  reversal. 

And  the  temporary  absence  of  the  judge  during  the  progress  of  a  jury 
trial  is  not  reversible  error  where  the  question  asked  during  his  ab- 
sence, bj'  the  party  complaining,  was  repeated  and  allowed  by  the 
judge  on  his  return.  Chicago  City  R.  Co.  v.  Anderson,  93  111.  App. 
419. 

But  in  Smith  v.  Sherwood,  95  Wis.  558,  70  N.  W.  682,  it  was  held  that  the 
absence  of  a  judge  from  the  court  room  for  any  considerable  length 
of  time,  without  the  consent  of  the  parties  to  the  suit,  was  reversible 
error. 

And  that  judicial  functions  cannot  be  delegated  to  be  exercised  by  an 
agent  or  deputy,  and  that  it  is  error  for  a.  circuit  judge  to  call  an 
attorney  to  occupy  the  bench  in  a.  civil  case  before  it  is  determined, 
without  the  consent  of  the  parties  appearing  of  record,  is  declared  in 
Davis  V.  Wilson,  65  111.  525. 

And  in  Wight  v.  Wallbaum,  39  111.  554,  it  is  held  that  the  validity  of  the 
proceedings  in  a  circuit  court  depends  upon  the  presence  of  the  judge, 
and  that  he  cannot  authorize  any  ministerial  officer  of  the  court  to 
exercise  his   judicial   duties. 

So,  the  appellate  court  will  not  presume,  on  appeal,  that  the  judgment 
appealed  from  was  rendered  upon  a  proper  trial  of  the  issue,  where 
the  record  shows  that  during  the  trial  the  judge  of  the  court  below 
left  the  bench,  and  his  place  was  .n.ssumed  by  a  member  of  the  bar  who 
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was  not  a  judge,  but  who  tried  the  cause.  It  will  treat  the  proceed- 
ings as  coram  non  judice  and  the  judgment  as  void.  Van  Slyke  v. 
Trempealeau  County  Farmers'  Mut.  F.  Ins.  Co.  39  Wis.  390,  20  Am. 
Eep.  50. 

s  Smith  V.  Sherwood,  95  Wis.  558,  70  N.  W.  682.  To  the  same  effect  are 
Palin  V.  State,  38  Neb.  867,  57  Neb.  743;  Meredeth  v.  People,  84  III. 
479  (criminal  cases).  In  the  latter  case  the  court  says:  "The  ab- 
sence of  the  judge  from  the  courtroom,  engaged  in  other  judicial 
labors  for  a,  part  of  two  days,  in  a  trial  of  this  magnitude,  cannot  be 
justified  on  any  principle  or  for  any  cause.  It  is  not  allowable  in  a 
trial  involving  only  mere  property  interests,  much  less  in  a  case  where 
the  life  of  a  human  being  depends  upon  the  issue." 

But  the  absence  of  the  judge  during  argument  of  the  cause,  although  im 
proper,  is  not  ground  for  reversal  if  it  satisfactorily  appears  that  no 
prejudice  resulted.  Allen  v.  Ames  College  R.  Co.  106  Iowa,  602,  76  N. 
W.  848;  Home  v.  Eodgers,  130  Ga.  362,  49  L.E.A.  176,  35  S.  E.  715. 
See  also  Turbeville  v.  State,  56  Miss.  793  (a  criminal  ease),  in  which 
it  was  held  that  to  constitute  reversible  error  there  must  be  a  re- 
linquishment by  the  judge  of  the  functions  of  his  office,  or  such  bod- 
ily absence  as  prevents  their  instant  assertion  when  demanded.  So, 
in  a  recent  criminal  case  in  Illinois,  the  absence  of  the  judge  from  the 
courtroom  during  argument,  although  improper,  was  held  not  to  be 
ground  for  reversal  where  he  could  still  hear  the  argument  and  was  in 
a  position  to  pass  upon  any  question  which  might  properly  arise. 
Schintz  v.  People,  178  111.  320,  52  N.  E.  903. 

So,  where  the  judge,  while  counsel  was  summing  up,  retired  to  an  ad- 
joining room  to  examine  requests  to  charge,  the  door  between  the 
rooms  being  open  so  that  the  judge  could  see  and  hear  what  was 
going  on, — this  was  held  not  reversible  error.  Chicago  City  R.  Co. 
V.  Creech,  207  111.  400,  69  N.  E.  919. 

It  seems  to  be  a  practice  with  some  courts  in  Missouri  to  send  the  jury 
out  of  the  court  room  with  counsel  for  the  purpose  of  hearing  the 
argument  while  the  court  proceeds  to  the  trial  of  another  cause.  But 
this  practice  has  been  severely  criticized.  Brownlee  v.  Hewitt,  1  Mo. 
App.  360;  State  ex  rel.  Gehring  v.  Claudius,  1  Mo.  App.  557.  In  the 
latter  case  the  court  says:  "We  will  not  say  that  in  no  case  must  a 
court  send  the  parties  and  the  jury  to  another  room  to  argue  a  cause 
after  the  evidence  is  closed,  or  that  in  no  case  must  the  judge  absent 
himself  from  the  court  room  while  the  argument  is  in  progress,  but 
we  have  no  hesitation  in  saying  that  the  practice  is  full  of  risk;  that 
it  imposes  upon  counsel  on  both  sides  the  obligation  of  the  most  scru- 
pulous observance  of  professional  propriety;  and  that  any  disregard 
of  this  obligation  will  incur  extreme  hazard  of  a  reversal  if  the  party 
charged  with  it  has  profited  by  such  disregard."  The  two  cases  last 
cited  are  also  authority  for  the  proposition  that  neither  party  is 
bound  by  his  consent  to  such  a  proceeding,  since  counsel  are  in  such 
a  position  that  they  cannot  well  refuse  to  adopt  the  court's  suggestion. 
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A  similar  custom  seems  to  be  upheld  in  Iowa  as  a  consequence  of  thu 
prohibition  against  any  limitation  by  a  nisi  prius  judge  upon  the  time 
to  be  used  by  counsel  in  their  arguments  to  the  jury.  Hall  v.  Wolff, 
61  Iowa,  559,  16  N.  W.  710. 
Complaint  that  a  jury  was  sent  into  another  room  to  hear  the  arguments 
of  counsel  while  the  court  proceeded  with  other  business  in  the  court 
room  cannot  be  first  made  upon  appeal,  where  no  objection  was  offered 
at  the  time  and  it  does  not  appear  that  any  unfairness  resulted.  Burns 
v.  Wilson,  1  Mo.  App.  179. 

2.  Absence  at  reception  of  verdict. 

The  reception  of  a  verdict  is  a  judicial  act  which  cannot  be 
delegated  to  be  exercised  by  agent  or  deputy.' 

1  An  attorney  cannot  be  authorized  by  the  court  to  receive  a  verdict  even 
with  the  consent  of  the  parties.  Britton  v.  Fox,  39  Ind.  369.  Nor 
can  the  parties  by  consenting  to  the  court's  suggestion  authorize  the 
clerk  to  receive  a  verdict  and  discharge  the  jury  in  the  absence  of  the 
judge.  Baltimore  &  0.  K.  Co.  v.  Polly,  14  Gratt.  447;  Willett  v.  Por- 
ter, 42  Ind.  250.  Contra,  Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E. 
821.  See  also  Davis  v.  Wilson,  65  111.  525,  in  which  the  putting  if 
a  verdict  in  form  and  the  discharging  of  the  jury  are  held  to  be 
judicial  functions  which  cannot  be  delegated  to  an  attorney  with- 
out the  consent  of  the  parties  appearing  of  record.  Whether  such 
consent  would  authorize  the  proceeding  the  court  expressly  refrained 
from  deciding. 

The  judge  presiding  at  the  jury  trial  has  no  power,  after  submitting  the 
case  to  the  jury,  to  withdraw  and  authorize  the  clerk  to  receive 
the  verdict.  Such  a  verdict  and  the  judgment  entered  thereon  are 
void  if  no  objection  is  made  by  the  parties.  Morris  v.  Harburger,  100 
Abb.  Div.  357,  91  N.  Y.  Supp.  409. 

Nor  does  the  fact  that  the  judge  who  conducted  the  trial  was  weary  au- 
thorize him  to  appoint  someone  else  to  take  his  place;  and,  where  the 
jury  retired  to  deliberate  in  the  afternoon,  and  subsequently  the  judge 
asked  an  attorney  to  receive  the  verdict,  and  left  the  court  room,  and 
did  not  return  until  the  next  morning,  during  which  time  the  jury 
came  in  and  the  verdict  was  taken  by  such  attorney  and  the  jury  dis- 
charged,— the  verdict  is  invalid,  and  a  new  trial  should  be  granted; 
and  the  fact  that  the  attorneys  for  the  parties  were  present,  and  did 
not  object,  does  not  make  the  appointment  effective.  Britton  v.  Fox, 
39  Ind.  369. 

But  in  Dubuc  v.  Lazell,  D.  &  Co.  182  N.  Y.  482,  75  N.  E.  401,  it  is  held 
that  counsel  may  stipulate  in  open  court  that  the  verdict  be  en- 
tered by  the  clerk  in  the  absence  of  the  iudge,  and  such  a  vwHint. 
will  be  valid. 
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And  in  Terreberry  v.  Matliot,  111  App.  Div.  235,  97  N.  Y.  Supp.  21,  it  if 
is  held  that  the  verdict  may  be  received  by  another  than  the  judge, 
that  such  reception  is  only  an  irregularity,  and,  if  not  objected  to,  i* 
waived  by  making  a  motion  relative  to  it  before  the  judge  who  re- 
ceived the  verdict. 

3.  Proceedings  outside  of  the  court  room. 

As  has  been  already  noted,  the  jury  are  sometimes  permitted 
to  take  a  view  of  premises  outside  the  court  room.*  To  permit 
other  proceedings  to  be  had  outside  the  court  room  is  irregular, 
but  is  generally  no  ground  for  reversal  vyhcre  no  prejudice  has 
resulted.* 

i  See  ante,  chapter  xv.,  Exhibition  and  View. 

z  Taking  the  testimony  of  the  plaintiff  at  her  own  house  to  which  the  pre- 
siding judge  and  the  jurors  go  for  that  purpose  against  defendant's 
objection,  although  it  cannot  be  regarded  as  done  in  open  court,  does, 
not  deprive  the  court  of  jurisdiction  or  nullify  the  judgment,  but  is 
at  most  an  irregularity.  Selleck  v.  Janesville,  100  Wis.  157,  41  L.R.A. 
063,  75  N.  W.  975.  But  see  Funk  v.  Carroll  County,  9(5  Iowa,  158,  04 
K.  W.  768,  in  which  it  was  held  that  the  court  has  no  authority,  un- 
less by  consent  of  the  parties,  to  adjourn  to  a  private  house  for  the 
purpose  of  taking  the  testimony  of  a  sick  witness  who  is  unable  to 
attend  the  courthouse,  and  that  the  court  so  sitting  is  without  juris- 
diction. It  is  to  be  observed  that  this  case  was  decided  under  s. 
statute  providing  that  courts  must  be  held  at  the  place  provided  by 
law,  except  for  the  determination  of  certain  specified  matters,  when 
they  may,  by  consent  of  parties,  he  held  at  some  other  place. 

The  fact  that  a  trial  is  begun  in  one  room  and  finished  in  another  across 
the  hall  from  the  first  is  not  ground  for  setting  aside  the  verdict. 
Christie  v.  Bowne,  76  Hun,  42,  27  N.  Y.  Supp.  657.  So  the  adjourn- 
ment of  the  county  court  by  the  presiding  judge  to  the  house  of  an 
assistant  judge  who  was  ill  and  unable  to  leave  his  residence,  sit- 
uated in  the  same  village  as  the  courthouse,  and  the  rendition  of 
judgment  at  that  place,  are  within  the  power  of  the  court,  under 
statutes  providing  that  the  county  court  for  that  county  shall  be 
held  in  that  village,  and  that,  where  the  state  of  business  requires,  it 
may  adjourn  within  the  county  to  any  day  previous  to  the  next 
stated  term.  Bates  v.  Sabin,  64  Vt.  511,  24  Atl.  1013.  And  the  pro- 
ceedings of  the  court  in  which  the  judge,  after  calling  the  case,  di- 
rected the  jury,  officers,  parties,  and  witnesses  to  repair  to  a  neigh- 
boring law  office  while  arguments  in  the  preceding  trial  were  being 
made,  where  the  judge  called  and  swore  the  jury  and  witnesses,  heard 
the  testimony  and  received  the  verdict,  discharged  the  jury  and  de- 
livered the  proceedings  to  the  clerk,  after  which  he  returned  to  th'j 
bench  and  conducted  the  business  of  tlio  court  as  usual,  though  ir- 
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regular,  do  not  render  the  judgment  void  or  authorize  its  reversal, 
where  the  complaining  party  took  part  in  all  proceedings,  and  tlieri> 
was  nothing  to  show  that  he  did  not  have  a  fair  trial  or  that  a  dif- 
ferent judgment  should  have  been  rendered.  Mohon  v.  Harkreader,  IS 
Kan.  383.  Aijd  see  post,  chapter  xxv.  §  2. 
For  a,  further  discussion  of  this  question,  see  note  to  Selleck  v.  Janes- 
ville,  41  L.R.A.  663. 


XVin.— IMPEOPER  COISTDUOT  OF  JUDGE. 

1.  Comments  on  witnesses  or  their  testimony. 

2.  Complaint  of  consumption  of  time. 
'S.  Remarks  to  counsel. 

4.  Exceptions  to  incidental  remarks. 

0.  Effect  of  judge  entering  jury  room  or  communicating  with   jury   not 

in  open  court. 

a.  In  general. 

b.  Consent;   waiver  of  objection. 

1.  Comments  on  witnesses  or  their  testimony. 

Each  party  is  entitled  to  have  the  jury  pass  upon  the  evidence 
without  having  its  effect  or  importance  altered,  either  as  to 
credibility  or  value,  by  the  indulgence  of  the  court  in  remarks 
to  witnesses  or  comments  upon  them  or  their  testimony,  which 
may  tend  to  either  magnify  or  diminish  it  in  the  jury's  esti- 
mation.' 

1  McMinn  v.  Whelan,  27  Cal.  300;  Ruppert  v.  Wolf,  4  App.  D.  C.  556;  Hud- 
son V.  Hudson,  90  Ga.  581,  16  S.  E.  349;  Kane  v.  Kinnare,  69  111.  App. 
81;  McDuff  V.  Detroit  Evening  Journal  Co.  84  Mich.  1,  47  N.  W. 
671 ;  Schmidt  v.  St.  Louis  R.  Co.  149  Mo.  269,  59  S.  W.  921. 

A  remark  of  the  court  to  counsel  who  is  seeking  to  shield  a  witness  from 
more  fully  answering  a  question  that  the  witness  has  not  yet  answered 
the  question  "fairly,"  is  not  such  a  reflection  upon  the  credibility  of 
the  witness  as  will  justify  a  reversal  of  the  judgment.  Chicago  City 
R.  Co.  V.  McLaughlin,  146  111.  353,  34  N.  E.  796.  And  a  reprehensible 
remark  by  the  court  concerning  the  testimony  of  a  witness  will  not 
require  a  reversal  where  it  cannot  be  deemed  to  have  affected  the  re- 
sult.    Connor  v.  Wilkie,  1  Kan.  App.  492,  41  Pac.  71. 

The  discretion  of  the  trial  court  in  addressing  remarks  to  a  witness  who, 
in  the  court's  opinion,  is  purposely  trying  to  avoid  disclosing  facts 
within  his  knowledge,  will  not  be  disturbed  except  for  a  clear  abuse. 
State  V.  Eldred,  8  Kan.  App.  625,  56  Pac.  153.  The  court  does  not 
necessarily  abuse  its  discretion  by  interrupting  a  witness  to  ask  him, 
"How  do  you  know?  "Tell  what  you  know,"  "Don't  tell  what  you 
suppose,"  etc.  (Ferguson  v.  Hirsch,  54  Ind.  337).  Nor  by  stating  to 
a  witness  that  his  answer,  "I  don't  remember,"  will  not  do.  State  v. 
Atkinson,  33  S.  C.  100,  11  S.  E.  693.  So  the  court  may,  where  a  wit- 
ness is  consuming  time  by  evasive  answers  to  a  question  on   cross- 
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examination  as  to  whether  a  matter  to  which  he  has  testified  on  hi-t 
direct  examination  is  true,  state  to  the  witness  that  he  must  know 
whether  or  not  such  is  the  fact.  Sanders  v.  Bagwell,  37  S.  C.  145,  15 
S.  C.  714,  16  S.  E.  770. 

And  judges  may  often  appropriately  even  express  their  opinion  on  the 
facts  to  the  jury  in  civil  causes,  providing  they  fairly  leave  the  deci- 
sion of  the  questions  of  fact  to  the  jury.  Finan  v.  New  York  C.  &  H. 
R.  R.  Co.  Ill  App.  Div.  383,  97  N.  Y.  Supp.  859. 

So,  the  judge  may  comment  on  the  evidence  and  state  claims  of  parties. 
Sackett  v.  Carroll,  80  Conn.  374,  68  Atl.  442. 

And  the  court  may  instruct  the  jury  to  take  into  consideration  the  pro- 
fessional standing  and  experience  of  experts.  Cosgrove  v.  Burton,  104 
Mo.  App.  698,  78  S.  W.  667. 

Id  considering  a,  motion  for  nonsuit,  the  judge  may  comment  on  the  force 
and  effect  of  the  evidence.  Continental  Ins.  Co.  v.  Wickham,  110  Ga. 
129,  35  S.  E.  287. 

And  suggestions  of  the  judge  that,  if  he  were  a  juror  he  would  rely  on 
books  introduced,  rather  than  on  the  memory  of  a  witness  as  to  a 
transaction  which  occurred  seven  years  before,  are  not  error.  Lee  v. 
Williams,  20  Pa.  Super.  Ct.  349. 

If  a  judge's  remarks  during  the  trial  are  deemed  improper,  there  must  be 
a  proper  objection  and  exception.  Belt  R.  Co.  v.  Confrey,  111  111. 
App.  473. 

But  the  judge  should  not  manifest  any  bias  for  or  against  either  party 
(Suhwanz  v.  Wujek,  163  Mich.  492,  128  N.  W.  731)  ;  nor  by  comment 
direct  attention  to  supposed  contradiction  in  a  witness's  testimony 
(Merritt  v.  Bush,  122  111.  App.  189);  nor  express  his  opinion  as  to 
the  truthfulness  of  witnesses  (Newkirk  v.  Dimmers,  17  Okla.  525,  87 
Pac.  603)  ;  nor  suggest  his  opinion  as  to  boundaries  of  certain  lands 
(Thompson  v.  Kelly,  47  Tex.  Civ.  App.  180,  97  S.  W.  326)  ;  nor  ex- 
press his  opinion  as  to  the  existence  or  nonexistence  of  any  fact  (Unit- 
ed R.  &  Electric  Co.  v.  Carneal,  110  Md.  211,  72  Atl.  771);  nor  suggest 
that  testimony  of  certain  witnesses  should  be  given  greater  weight 
because  of  their  vocation  or  superior  opportunities  (Simons  v.  Mason 
City  &  Ft.  D.  R.  Co.  128  Iowa,  139,  103  N.  W.  129);  nor  instruct 
jury  to  give  greater  weight  to  the  testimony  of  credible  eyewitnesses 
than  to  that  of  experts  ( Nelson  v.  McLellan,  31  Wash.  208,  60  L.R.A. 
•793,  96  Am.  St.  Rep.  902,  71  Pac.  747)  ;  nor  express  his  opinion,  on 
conflicting  evidence,  as  to  the  amount  of  recovery  (Darien  &  W.  R. 
Co.  V.  McKay,  132  Ga.  672,  64  S.  E.  785)  ;  nor  by  a  question  to  a  wit- 
ness intimate  an  opinion  as  to  the  truth  of  a  material  issue  (Bryant 
V.  Anderson,  5  Ga.  App.  517,  63  S.  E.  638)  ;  nor  suggest  that  defend- 
ant might  have  waived  the  statutory  bar  against  plaintiff's  testimony, 
thereby  making  it  available  (Laird  v.  Laird,  127  Mich.  24,  86  N.  W. 
436)  ;  nor  state  that  the  case  was  trivial  and  ought  not  to  have  been 
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brought  in  that  court  (McMahon  v.  Metropolitan  Street  R.  Co.  97  App. 
Div.  466,  89  N.  Y.  Supp.  1062). 

And  under  the  Texas  stctutc  prohibiting  comments  by  the  judge,  it  is 
error  for  him  to  say  that  the  fact  that  a  man's  reputation  had  not 
been  discussed  was  the  very  best  evidence  that  it  was  good.  Howorth 
V.  Carter,  23  Tex.  Civ.  App.  469,  56  S.  W.  539. 

And  the  error  of  a  judge  in  making  a  remark  tending  to  discredit  a  wit- 
ness is  not  cured  by  an  instruction  not  to  be  influenced  by  remarks  of 
the  court  relative  to  the  credibility  of  witnesses.  Swenson  v.  Erick- 
son,  90  111.  App.  358. 

The  following  cases  present  a  variety  of  remarks  on  the  evidence,  by  the 
trial  judge,  with  the  decisions  thereon:  Central  R.  Co.  v.  Duffey, 
116  Ga.  346,  42  S.  E.  510  (illustrating  use  of  mortality  and  annuity 
table,  not  error)  ;  Belt  R.  Co.  v.  Confrey,  111  111.  App.  473  (minimiz- 
ing the  testimony  of  a  witness  and  stating  a  disputed  fact,  error)  ; 
Pace  V.  Roberts,  J.  &  R.  Shoe  Co.  103  Mo.  App.  662,  78  S.  W.  52 
(suggesting  a  maximum  of  damages  above  plaintiff's  claim,  error)  ; 
Wells  V.  Missouri-Edison  Electric  Co.  108  Mo.  App.  607,  84  S.  W.  204 
(suggesting  as  a  basis  of  damages  for  personal  injuries,  plaintiff's 
physical  pain  and  mental  anguish,  and  also  whether  the  injury  was 
temporary  or  permanent,  not  error)  ;  Lownsdale  v.  Grays  Harbor 
Boom  Co.  36  Wash.  198,  78  Pac.  904  (stating  plaintiff's  reasons  for 
withdrawing  a  cause  of  action,  not  error)  ;  Winklebleck  v.  Winkle- 
bleck,  160  Ind.  570,  67  N.  E.  451  (commenting  on  weight  and  credit 
to  be  given  to  witnesses  apparently  equally  credible,  as  depending  on 
opportunities  for  acquiring  information,  and  manner  of  giving  tes- 
timony, error)  ;  Trcschman  v.  Treschman,  28  Ind.  App.  206,  61  N.  E. 
961  (standard  by  which  jury  should  determine  reputation  of  wit- 
ness for  truthfulness,  opinion  or  silence  of  neighjors,  not  error)  ; 
Petrich  v.  Union  117  Wis.  46,  93  N.  W.  819  (con  licting  testimony, 
suggesting  reasons  by  which  apparent  mistake  may  be  accounted  for, 
error)  ;  Renaud  v.  Bay  City,  124  Mich.  29,  82  N.  W.  617  (remarks 
on  cond\iot  of  city  officers  in  relation  to  alleged  defective  sidewalks, 
error ) . 

2.  Complaint  of  consumption  of  time. 

A  natural  impatience  manifested  by  the  trial  judge  at  the 
length  of  time  consumed  by  counsel  in  examination  or  argu- 
ment is  not  ground  for  reversal,'  though  an  unjust  characteriza- 
tion of  a  cause  as  trivial  and  unworthy  the  time  spent  upon  it 
may  furnish  ground  for  exception." 

1  Anglo-American  Pkg.  &  Provision  Co.  v.  Baier,  31  111.  App.  653;  Mc- 
Mahon V.  Eau  Claire  Waterworks  Co.  95  Wis.  640,  70  N.  W.  829; 
Polliill  V.  Brown,  84  Oa.  X)8,  10  S.  E.  921. 
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But  for  the  court  to  accompany  an  abrupt  dismissal  of  a  witness  from 
the  stand  with  the  remark,  "I  am  not  going  to  stay  here  any  longer 
and  have  a  witness  asked  questions  for  the  mere  purpose  of  taking  up 
time,"  is  reversible  error,  where  the  court  has  taken  nearly  as  much 
time  as  counsel  in  the  examination  of  the  witness  and  at  the  time 
counsel  was  endeavoring  to  elicit  material  testimony.  Darrow  v. 
Pierce,  91  Mich.  63,  51  N.  W.  813. 

2  It  is  error  for  the  court  to  characterize  a  suit  brought  to  redress  for 
the  maltreatment  of  a  mother  and  her  infant  child  without  legal  right 
or  excuse  as  "trivial"  and  unworthy  of  the  time  spent  upon  it,  where 
no  unusual  amount  of  time  was  consumed  on  trial  and  no  desire  to 
procrastinate  was  apparent  on  either  side.  Zube  v.  Weber,  67  Mich. 
52,  34  N.  W.  264. 

3.  Remarks  to  counsel. 

lliscondnct  of  counsel  is  a  proper  subject  for  comment  by 
the  trial  judge,'  but  an  unwarranted  intimation  that  counsel 
is  pursuing  an  unfair  course  in  his  conduct  of  the  trial  will 
justify  a  reversal.'  And  it  is  improper  for  the  court  to  ad- 
dress remarks  to  counsel  to  whom  clients  have  intrusted  their 
interests  which  reflect  upon  his  want  of  capacity  or  compre- 
hension and  tend  to  disparage  him  in  the  eyes  of  the  jury.' 

1  Whitney  v.  Swenscn,  43  Minn.  337,  45  N.  W.  609;   Krapp  v.   Hauer,  38 

Kan.  430,   16  Pac.   702;   TuUer  v.  Ginsburg,  99  Mich.   137,  57   N.   W. 
1099. 

2  Mcintosh  V.  Mcintosh,  79  Mich.  198,  44  N.  W.  592. 

But  the  remark  of  the  judge  when  requested  to  charge  the  jury  in  writiui; 
that  such  requests  were  never  made  except  when  counsel  were  angry 
with  court  and  that  thei'e  was  no  excuse  therefor  when  there  was  a 
stenographer  to  report  the  case,  though  improper,  will  not  require  a 
reversal  where  no  prejudice  affirmatively  appears.  McLeod  v.  Wil- 
son, 108  Ga.  790,  33  S.  E.  851. 

3  Williams  v.  West  Bay  City,  119  Mich.  395,  78  N.  W.  328;   Wheeler  v. 

Wallace,  53  Mich.  355;  Walker  v.  Coleman,  55  Kan.  381,  40  Pac.  640. 

It  is  error  for  the  court  to  hold  up  to  ridicule  one  of  the  counsel  for  mak- 
ing proper  objections,  and  threatening  him  with  fine  and  imprison- 
ment.   Bennett  v.  Harris,  68  Misc.  503,  124  N.  Y.  Supp.  797. 

And  counsel  has  the  right  to  present  his  theory  of  the  ease  without  be- 
ing charged  with  duplicity,  ignorance,  or  bad  faith;  and  if  the  court 
violates  this  rule,  and,  during  the  progress  of  the  trial,  persistently 
charges  counsel  with  lack  of  preparation  and  failure  to  prove  hia 
case, — such  comments  by  the  judge  constitute  reversible  error.  Klein- 
ert  V.  Federal  Brewing  Co.  107  App.  Div.  485,  95  N.  Y.  Supp.  406. 

But  caustic  remarks  addressed  to  counsel  in  criticism  of  his  mode  of  cross- 
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examining  witnesses  are  not  ground  for  complaint  unless  prejudice 
affirmatively  appears.  MeMahon  v.  Eau  Claire  Waterworks  Co.  95 
Wis.  640,  70  N.  W.  829. 

4.  Exceptions  to  incidental  remarks. 

An  exception  lies  to  remarks  of  the  judge  which  are  in  the 
nature  of  instructions  to  the  jury  or  calculated  to  be  so  under- 
stood by  them.' 

iDaly  V.  Byrne,  77  N.  Y.  182,  affirming  11  Jones  &  S.  261;  Caldwell  v. 
New  Jersey  S.  B.  Co.  47  N.  Y.  282. 

The  rule  in  New  York  seems  to  have  been  that  improper  remarks  by  the 
judge  in  the  presence  of  the  jury  could  only  be  reviewed  by  a  motion 
to  set  aside  the  verdict  unless  they  announced  an  erroneous  rule  of 
law.  Ibid. ;  Conners  v.  Walsh,  131  N.  Y.  590,  30  N.  E.  59.  But  in  the 
recent  case  of  Klinker  v.  Third  Ave.  R.  Co.  26  App.  Div.  322,  49  N. 
Y.  Supp.  703,  it  is  said  that  improper  remarks  and  comments  by  the 
trial  judge  during  the  trial  may  be  reviewed  upon  an  exception  under 
a  Code  amendment  which  provides  that  the  stenographer  at  a  jury 
trial  shall  fully  note  each  and  every  ruling,  remark,  or  comment  of 
the  judge  during  the  trial  when  requested  to  do  so  by  either  party 
"together  with  each  and  every  exception  taken  to  any  such  ruling, 
decision,  remark,  or  comment." 

5.  Effect  of  judge  entering  jury  room  or  communicating  with 

jury  not  in  open  court. 
a.  In  general. — That  any  communication  between  the  judge 
and  jury  after  they  have  retired  to  deliberate  upon  the  verdict, 
except  in  open  court,  is  improper,  is  well  established.*  And  in 
many  cases  it  has  been  held  to  be  error  for  the  court  to  send  ad- 
ditional instructions  to  the  jury  room  without  the  consent  of, 
or  notice  to,  parties  or  counsel.*  It  is  also  held  to  be  error  for 
the  judge  to  answer  questions  sent  by  the  jury  without  the 
consent  of  counsel,  without  regard  to  the  nature  of  the  com- 
munication.' And  for  the  judge  to  enter  the  jury  room  has 
also  been  held  to  be  reversible  error  in  a  number  of  cases.*  In 
some  cases,  however,  the  courts,  while  not  encouraging  the 
practice  of  the  judge  communicating  with  the  jury  or  entering 
the  jury  room  for  any  purpose,  refused  to  grant  a  new  trial, 
it  appearing  that  no  prejudice  resulted  or  could  have  resulted." 
Other  cases  seem  to  indulge  a  presumption  in  favor  of  the  pro- 
priety of  the  trial  court's  action,  and  sustain  the  verdict  unless 
prejudice  is  shown,  or  is,  at  least,  probable.* 
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1  Sargont  v.  Roberts,  1  Pick.  337,  11  Am.  Dec.  185,  a  leading  case.  This 
case  is  expressly  disapproved,  however,  in  Goldsmith  v.  Solomons,  2 
Strobh.  L.  296,  in  which  the  court  says  that  the  doctrine  of  Sargent 
V.  Roberts  is  "pushing  judicial  coyness  to  the  very  verge  of  mere 
prudery."  And  the  doctrine  is  also  expressly  repudiated  in  New  Hamp- 
shire. Shapley  v.  White,  6  N.  H.  172;  School  Dist.  No.  1  v.  Brag- 
don,  23  N.  H.  507;  Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438;  Allen 
V.  Aldrich,  29  N.  H.  63. 

aSommer  v.  Huber,  183  Pa.  162,  38  Atl.  595;  Read  v.  Cambridge,  121 
Mass.  567,  26  Am.  Kep.  690  (though  answer  to  jury  admitted  to  be 
correct)  ;  Chicago  &  A.  E.  Co.  v.  Bobbins,  159  111.  598,  43  N.  B.  332 ; 
Fish  V.  Smith,  12  Ind.  563;  Fox  v.  Peninsular  White  Lead  &  Color 
Works,  84  Mich.  676,  48  N.  W.  203;  Norton  v.  Dorsey,  65  Mo.  376; 
Smith  v.  McMillen,  19  Ind.  391. 

3  O'Connor  v.  Guthrie,  11  Iowa,  80;  Hopkins  v.  Bishop,  91  Mich.  328,  30 

Am.  St.  Rep.  480,  51  N.  W.  902;  Goode  v.  Campbell,  14  Bush,  75; 
Low  v.  Freeman,  117  Ind.  341,  20  N.  E.  242  (improper,  though  answer 
given  was  correct)  ;  Kehrley  v.  Shafer,  92  Hun,  196,  36  N.  Y.  Supp. 
510  (giving  amount  of  plaintifTs  claim)  ;  Chouteau  v.  Jupiter  Iron 
Works,  94  Mo.  388,  7  S.  W.  467;  Bunn  v.  Croul,  10  Johns,  239;  Neil 
V.  Abel,  24  Wend.  185  (justice  sent  minutes  of  trial  to  the  jury  at 
their  request).  The  same  result  was  reached  in  Ruckersville  Bank  v. 
Hemphill,  7  Ga.  396;  Chinn  v.  Davis,  21  Mo.  App.  363,  when  a,  juror 
left  the  jury  room  and  held  some  conversation  with  the  judge. 

4  Hurst  V.  Webster  Mfg.  Co.  128  Wis.  342,  107  N.  W.  666,  in  which  the 

court  said:  "All  court  proceedings  should  be  in  open.  There  should 
be  no  opportunity  for  the  doing  of  things  in  a  corner,  nor  should  .i 
defeated  party  be  required  to  show  that  such  a  communication  as 
was  here  had  was  in  fact  prejudicial.  He  is  entitled  to  have  his  case 
tried  in  open  court  from  start  to  finish.  There  is  safety  in  no  other 
rule." 
To  the  same  effect,  see  Hudson  v.  Stearns,  75  N.  Y.  Supp.  735,  in  which 
the  justice  answered,  through  the  doorway,  that  costs  must  follow 
the  judgment;  Benson  v.  Clark,  1  Cow.  258,  in  which  the  justice 
went  into  the  jury  room,  but  did  not  answer  the  question  asked,  and 
shortly  after  sent  a  certain  paper  to  the  jury  at  their  request,  both 
acts  being  held  reversible  error;  Du  Gate  v.  Brighton,  133  Wis.  628, 
114  N.  W.  103,  in  which  the  judge  went  to  the  jury  room,  taking  the 
stenographer  to  report  all  that  was  said,  and  announced  that  the 
sheriff  would  take  the  jurors  to  supper,  and  cautioned  them  as  to 
their  conduct  while  at  the  meal;  Gibbons  v.  Van  Alstyne,  29  N.  Y. 
S.  R.  461,  9  N.  Y.  Supp.  156,  in  which  the  justice  entered  the  jury 
room,  but  nothing  was  shown  as  to  there  being  any  conversation  with 
the  jury;  Valentine  v.  Kelley,  54  Hun,  78,  26  N.  Y.  S.  R.  481,  7  N. 
Y.  Supp.  184,  in  which  a  justice  merely  suggested  to  the  jury  that 
they  try  to  agree  on  a  verdict,  no  partiality  or  coercion  being  shown; 
Crabtree  v.  Hagenbaugh,  23  111.  349,  76  Am.  Dec.  694,  and  Stager  v. 
Harrington,  27  Kan.  414,  in  which  it  was  held  error  for  the  judga 
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to   enter   tlie   jury   room,   and   that   in   such   cases   the   court   will   not 
inquire  into  the  effect  of  such  entry. 

In  Danes  v.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976,  tlie  court  said:  "An 
act,  a  sentence,  or  a  word  from  the  presiding  judge  may  exert  a  con- 
trolling influence  on  the  verdict.  It  is  for  these  reasons  that  a  com- 
munication by  the  judge  to  the  jury  stands  on  a  different  basis  fi'om 
that  of  another  person;  and  for  a  like  reason  the  law  should  throw 
a  higher  degree  of  circumspection  around  such  communications." 

*  Moseley  v.  Washburn,  165  Mass.  417,  43  N.  E.  182,  in  which  the  judge 
answered  a,  written  question  as  to  the  date  from  which  to  compute 
interest,  it  having  been  covered  in  the  original  instruction;  Galloway 
V.  Corbitt,  52  Mich.  460,  18  N.  W.  218,  in  which  the  judge  entered 
the  jury  room  and  answered  a  question;  while  the  court  said  the 
action  was  liighly  improper,  it  refused  to  reverse  the  case,  because 
the  error  was  harmless;  Smith  v.  Holcomb,  99  Mass.  552,  in  which 
it  was  held  that  sending  a,  paper  to  the  jury  which  had  accidentally 
been  left  behind  was  not  such  »  communication  as  must  be  made  in 
open  court;  Mahoney  v.  Decker,  18  Hun,  366,  in  which  the  judge 
answered  a  written  communication  from  the  jury,  and  later  when 
the  jury  returned,  unable  to  agree,  informed  counsel  as  to  the  former 
communication,  no  objection  being  made  and  the  jury  being  sent 
back;  Martin  v.  Petty,  —  Tex.  Civ.  App.  — ,  79  S.  W.  878,  in  which 
the  court  entered  the  jury  room  and  withdrew  an  improper  charge; 
Keeler  v.  Lockwood,  Hill  &  D.  Supp.  137,  in  which  the  jury  sent  for 
the  justice,  who  went  into  the  jury  room,  supposing  the  parties  would 
follow,  but,  on  seeing  that  they  did  not,  refused  to  give  the  instruc- 
tions and  asked  the  jury  further  to  consider  the  case;  Kerr  v.  Ham- 
mer, 39  N.  Y.  S.  E.  708,  15  N.  Y.  Supp.  605,  in  which  the  judge  went 
to  the  jury  room  to  secure  a  paper,  and,  on  being  asked  if  the  jury 
could  have  the  evidence,  answered,  "No,"  and  refused  to  answer  other 
questions  without  the  parties  being  present;  McCutchen  v.  Loggins, 
109  Ala.  457,  19  So.  810,  in  which  the  court  said  that  an  objection 
on  the  ground  that  the  judge  entered  the  jury  room  on  the  request 
of  a  juror,  but  told  him  that  he  would  not  discuss  the  case  except 
in  the  presence  of  the  whole  jury  and  counsel,  was  frivolous;  Ayrhart 
v.  Wilhelmy,  135  Iowa,  290,  112  N.  W.  782,  in  which  the  judge  waa 
called  to  the  jury  room  and  asked  several  questions,  but  did  not 
answer  them;  Horrman  v.  Neuman,  15  Misc.  449,  72  N.  Y.  S.  E.  670, 
37  N.  Y.  Supp.  199,  in  which  the  jury  sent  two  written  questionrt 
regarding  the  case,  on  which  the  judge  indorsed  that  he  had  no 
further  charge  to  make;  Thayer  v.  Van  Vleet,  5  Johns.  Ill,  in  which 
the  justice,  on  request  of  the  jury,  went  to  their  room,  and,  on  being 
asked  if  they  could  add  to  plaintiff's  claim,  answered,  "No;"  Bowring 
V.  Wabash  R.  Co.  90  Mo.  App.  324,  in  which  the  judge  made  inquiries 
of  the  jury  as  to  whether  they  had  or  could  agree  on  a  verdict. 

8  Phillips  V.  Com.  19  Gratt.  485;  Buntin  v.  Danville,  93  Va.  200,  24  S.  E. 
830;  Helmbrecht  v.  Helmbrecht,  31  Minn.  504,  18  N.  W.  449;  Oswald 
V.  Minneapolis  &  N.  W.  R.  Co.  29  Minn.  5,  11  N.  W.  112;  Gillette  v. 
.Jackson,  9  .Tones  &  R.  308;   Goldsmith  v.  Solomons,  2  Rtrobh.  T,.  290; 
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disapproving  Sargent  v.  Roberts,  1  Pick.  337,  1]  Am.  Dec.  185;  Hart 
V.  Lindley,  50  Mich.  20,  14  N.  W.  682. 
And,  in  New  Hampshire,  the  doctrine  of  Sargent  v.  Roberts,  1  Pick.  337, 
11  Am.  Dec.  185,  is  expressly  repudiated,  the  courts  of  that  state 
holding  that  it  is  proper  for  the  court  to  communicate  with  the  jury 
at  their  request,  and  give  them  additional  instructions  on  the  law 
in  the  absence  of  counsel,  though  such  communication  should  be  in 
writing  and  returned  into  court  with  the  papers  in  the  case;  Shapley 
V.  White,  6  N.  H.  172 ;  School  Dist.  No.  1  v.  Bragdon,  23  N.  H.  507 ; 
Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  438;  Allen  v.  Aldrich,  29 
N.  H.  63. 

b.  Consent;  waiver  of  objection. — As  to  what  will  amount 
to  consent  on  the  part  of  the  party  or  counsel  to  communica- 
tions between  judge  and  jury,  some  of  the  cases  hold  that  no 
consent  will  be  implied,  but  must  be  affirmatively  shown.* 
Other  cases,  however,  take  a  more  liberal  view,  and  have  held 
that  consent  to  communications  complained  of  may  be  presumed 
from  the  action  of  the  parties  or  counsel.^ 

iThus,  in  Danes  v.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976;  Plunkett  v. 
Appleton,  51  How.  Pr.  469,  9  Jones  &  S.  159;  Moody  v.  Pomeroy,  4 
Denio,  115;  and  Taylor  v.  Betsford,  13  Johns.  487,  it  was  held  that 
the  fact  that  counsel  were  present  and  knew  communications  were 
being  made,  but  did  not  object,  was  not  sufBcient  to  amount  to  con- 
sent. 

And  in  Seeley  v.  Bisgrove,  83  Hun,  293,  31  N.  Y.  Supp.  S14,  it  was  held 
that  consent  of  the  parties  for  the  judge  to  enter  the  jury  room  at 
the  request  of  the  jury  did  not  imply  consent  for  him  to  read  the 
original  answer  of  the  defendant,  which  had  not  been  read  to  them 
before. 

2  Henlow  v.  Leonard,  7  Johns.  200 ;  Bateman  v.  Connor,  6  N.  J.  L.  109 ; 
Rogers  v.  Moulthrop,  13  Wend.  274,  22  Am.  Dec.  546;  Whitney  v. 
Crira,  1  Hill,  61;  Hancock  v.  Salmon,  8  Barb.  564;  Joliet  v.  Looney, 
159  111.  471,  42  N.  E.  854,  affirming  56  111.  App.  502. 

And  in  Zust  v.  Linthicum,  26  Jones  &  S.  478,  34  N.  Y.  S.  R.  583,  11  N. 
Y.  Supp.  727,  the  jury  sent  an  inquiry  to  the  court,  and  plaintiff's 
counsel  objected  to  any  communication  except  in  open  court,  tho 
objection  being  overruled.  After  that,  the  question  was  answered, 
but  no  exception  was  taken  thereto,  and  the  court  held  that,  in  not 
excepting  to  the  answer,  plaintiff's  counsel  assented  to  the  answer 
as  given. 

For  a  more  elaborate  discussion  of  the  question  of  the  eff'tjt  of  judge 
communicating  with  jury,  not  in  open  court,  see  note  in  17  L.R.A. 
(N.S.)   609. 

Abbott,  Civ.  Jur.  T.— 31. 


XIX.— STOPPING  THE  CASE. 

1.  Voluntary  nonsuit. 

a,.  Common-law  rule. 

b.  Statutory  restrictions. 

c.  Where  defendant  demands  aflirmative  relief. 
'I.  Withdrawal  of  juror. 

a.  Power  and  discretion  of  court. 

b.  Grounds  and  necessity. 

u.  Effect  of  withdrawal,  continuance,  or  nonsuit. 

d.  Costs. 

3.  Sickness   interrupting  trial. 

1.  Voluntary  nonsuit. 

a.  Comm-on-law  rule. — At  common  law  plaintiff  has  a  right 
voluntarily  to  submit  to  nonsuit  at  any  time  before  the  jury 
have  rendered  their  verdict* 

iWooster  v.  Burr,  2  Wend.  295;  Graham,  Pr.  2d  ed.  310;  Smith,  Action, 
137;  s.  p.  Bell  v.  Gardner,  77  111.  319;  Piedmont  Mfg.  Co.  v.  Buxton. 
105  N.  C.  74,  11  S.  E.  264;  Lawrin  v.  Hanks,  3  McCord,  L.  559. 

Even  after  charge,  and  verdict  made  up,  but  not  announced.  Peeples  v. 
Root,  48  Ga.  592;  Graham  v.  Tate,  77  N.  C.  120;  Tate  v.  Phillips,  77 
N.  C.  126.  Not  allowed  after  verdict  published  (Brown  v.  King,  107 
N.  C.  313,  12  S.  E.  137),  or  delivered  to  one  allowed  by  the  court  to 
receive  it.     Merchants'  Bank  v.  Eawls,  7  Ga.  191,  50  Am.  Dec.  394. 

Allowed  even  after  motion  for  compulsory  nonsuit  made  on  sufficient 
ground.  Pescud  v.  Hawkins,  71  N.  C.  299;  s.  p.  Schafer  v.  Weaver, 
20  Kan.  294.  Or  to  direct  a  verdict  for  defendant.  Jackson  v.  Met- 
ritt,  21  D.  C.  276. 

Whether  the  jury  leave  their  bench  or  not,  plaintiff,  by  not  answering 
when  called,  may  preclude  them  from  giving  a,  verdict.  Cunningham 
v.  Duncan,  Anthon,  N.  P.  61. 

His  silence  is  not  assent  to  the  reading  of  a  verdict.  People  ex  rel.  Staf- 
ford V.  Mayor's  Court,  1  Wend.  36. 


h.  Statutory  restrictions. — In  New  York,*  Missouri,*  Kan- 
sas,' Iowa,*  Texas,*  New  Jersey,®  Arkansas,''  Kentucky,'  Ne- 
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braska,*  and  Washington  "  this  cannot  be  done  after  the  case 
has  been  submitted  to  the  jury  to  consider  of  their  verdict 

1  New  York  Code  Civ.  Proc.  §  1182. 

2  Fink  V.  Bruihl,  47  Mo.  173;  Savoni  v.  Braslicar,  46  Mo.  34.5. 

Nor  after  direction  of  entry  of  judgment,  if  opportunity  was  given  plain- 
tiff before  such  direction,  and  he  then  failed  to  take  the  nonsuit. 
Pabst  Brewing  Co.  v.  Smith,  59  Mo.  App.  476. 

BSchafor  v.  Weaver,  20  Kan.  294;  New  Hampshire  Bkg.  Co.  v.  Ball,  ,57 
Kan.  812,  48  Pac.  137. 

And  the  Federal  court  sitting  in  Kansas  will  follow  the  state  practice  in 
this  respect.  JStna  L.  Ins.  Co.  v.  Hamilton  County,  25  C.  C.  A.  94, 
49  U.  S.  App.  122,  79  Fed.  575. 

*  Harris  v.  Beam,  46  Iowa,  118  (holding  that  it  may  be  done  after  the 
judge  has  directed  a  verdict,  for  the  jury  have  not  been  then  directed 
to  retire  nor  to  enter  upon  the  consideration  of  the  case  without  re- 
tiring) ;  Oppenlieimer  v.  Elmore,  109  Iowa,  196,  80  N.  W.  307  (hold- 
ing that  it  may  be  done  after  defendant  has  moved  to  direct  a  verdict 
in  his  favor  on  plaintilPs  evidence,  and  the  court  has  indicated  its 
intention  to  sustain  the  motion). 

SFrois  V.  Mayfield,  31  Tex.  366;  Peck  v.  McKellar,  33  Tex.  234. 

But  plaintiff  may  take  a  nonsuit  where  the  court  erroneously  withdraws 
the  case  from  the  jury  and  directs  a  verdict  for  defendant.  Lockett 
v.  Ft.  Worth  &  E.  G.  R.  Co.  78  Tex.  211,  14  S.  W.  564. 

And  in  Oakland  Home  Ins.  Co.  v.  Davis,  —  Tex.  Civ.  App.  — ,  33  S.  W. 
587,  plaintiff  was  allowed  to  take  a  nonsuit  after  the  court  had  an- 
nounced that  it  had  become  convinced  that  the  overruling  of  a  de- 
murrer to  plaintifFs  evidence  was  erroneous,  and  the  demurrer  well 
taken,  and  that  it  would  set  aside  the  judgment  that  had  been  entered 
in  plaintiff's  favor,  as  such  an  announcement  was  not  an  announce- 
ment of  a  judgment  upon  the  demurrer,  although  the  ruling  if  main- 
tained would  lead  to  such  a  judgment. 

6  Bauman  v.  Whiteley,  57  N.  J.  L.  487,  31  Atl.  982. 

7  Sand.  &.  H.  Dig.  §§  5102,  5103. 

This  statute  is  also  in  force  in  the  Indian  territory.  Davison  v.  Gibson, 
22  C.  C.  A.  511,  40  U.  S.  App.  463,  76  Fed.  717. 

"Northwestern  Slut.  L.  Ins.  Co.  v.  Barbour,  95  Ky.  7,  23  S.  W.  584. 

But  it  may,  after  the  granting  of  a  requested  instruction  to  find  for  de- 
fendant, but  before  it  is  actually  given.  Vertrees  v.  Newport  News  & 
M.  Valley  E.  Co.  95  Ky.  314,  25  S.  W.  1. 

9Beals  V.  Western  U.  Teleg.  Co.  63  Neb.  601,  74  N.  W.  54. 

1*  It  can  be  done  at  any  time  prior  to  a  decision  sustaining  a,  motion  by 
defendant  to  discharge  the  jury,  and  for  judgment  under  Ball.  Code, 
§  4994,  but  not  after.  Dunkle  v.  Spokane  Falls  &  N.  R.  Co.  20  Wash. 
254,  55  Pac.  51. 
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In  Wisconsin,  the  plaintiff  cannot  submit  to  a  voluntary  non- 
suit after  the  arguments  to  the  jury  have  been  concluded  or 
waived.^ 

iSanb.  &  B.  Wis.  Stat.  §  2856. 

In  Massachusetts,  Maine,  New  Hampshire,  and  the  United 
States  circuit  courts,  submitting  to  a  voluntary  nonsuit  after 
the  trial  has  begun  rests  in  the  discretion  of  the  court;  allovs^- 
ing  it  as  matter  of  right,  v^ithout  the  exercise  of  discretion  is 
error.* 

1  Truro  v.  Atkins,  122  Mass.  418;  Washburn  v.  Allen,  77  Me.  344;  Fulford 

V.  Converse,  54  N.  H.  543,  and  cases  cited;  Johnson  v.  Bailey,  59  Fed. 

070. 
Before  the  cause  is  open  to  the  jury  it  is  matter  of  right.     Burbank  v. 

Woodward,  124  Mass.  357;  Farr  v.  Gate,  58  N.  H.  367. 
But  it  should  not  be  permitted  after  he  has  put  in  all  his  evidence,  and  is 

i\ot  surprised  by  any  evidence  put  in  by  defendant.    Johnson  v.  Bailey, 

59  Fed.  670. 

In  Pennsylvania  the  statute  terminates  plaintiff's  right  to 
submit  to  a  nonsuit  at  the  point  when  the  jury,  in  response  to 
the  usual  inquiry,  have  finally  announced  to  the  court  their 
readiness  to  give  in  their  verdict.' 

iM'Lughan   v.   Bovard,    4   Watts,    308,    316;    Easton   Bank   v.    Coryell,   9 
Watts  &  S.  153;  Kates  v.  Lewis,  2  Clark  (Pa.)   53. 

In  Indiana,'  Virginia,*  Alabama,*  and  Florida,*  it  cannot 
be  done  after  the  jury  have  retired. 

1  Dunning  v.  Galloway,  47  Ind.  182 ;  Helm  v.  First  Nat.  Bank,  91  Ind.  44 ; 

1  Horner  Ins.   Stat.  §   333    (Code  Civ.  Proe.). 
!!  Minor,  Inst,  part  1,  p.  782,  etc. 
3  Blackburn  v.  Minter,  22  Ala.  613. 
*  National  Broadway  Bank  v.  Lesley,  31   Fla.   56,   ]  2   So.   52.5    ( error  to 

refuse  an  application  made  before  the  jury  have  retired). 

In  California  it  may  be  done  at  or  before  the  close  of  the 
evidence  on  both  sides.' 

1  Hancock  Ditch  Co.  v.  Bradford,  13  Cal.  637. 
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e.  Where  defendant  detnands  affirmative  relief. — The  right 
of  plaintiff  to  take  a  nonsuit  where  the  defendant  has  interposed 
a  counterclaim  entitling  him  to  affirmative  relief  has  arisen  in 
a  good  many  cases.  In  the  states  in  which  plaintiff's  right  to 
dismiss  his  action  or  submit  to  a  nonsuit  is  defined  by  statute, 
these  statutes  usually  provide  that  he  may  dismiss  his  action 
at  any  time  unless  the  defendant  has  interposed  a  counterclaim 
and  asked  for  affirmative  relief.  But  where  there  is  no  statute 
defining  plaintiff's  right  to  dismiss,  there  is  a  great  conflict 
of  aixthority  as  to  the  effect,  on  his  right  to  dismiss,  of  the  fact 
that  defendant  has  interposed  a  counterclaim.  From  a  review 
of  the  cases  involving  the  question,  however,  it  would  seem 
that  the  weight  of  authority,  especially  in  the  later  decisions, 
is  to  the  effect  that  the  plaintiff,  although  he  may  take  a  non- 
suit as  to  his  action,  cannot  prejudice  the  defendant  in  his  coun- 
terclaim.' 

1  Samaha  v.  Samaha,  18  App.  D.  C.  76;  Lay  v.  Collins,  74  Ark.  536,  8(i 
S.  W.  281;  Coxe  v.  Downs,  9  Rob.  (La.)  133;  Jones  v.  Jenkins,  !) 
Rob.  (La.)  180;  McDonogh  v.  Dutillet,  3  La.  Ann.  660;  Barrow  v. 
Robickaux,  15  La.  Ann.  70;  Davis  v.  Young,  35  La.  Ann.  739;  State 
ex  rel.  Gondran  v.  Rest,  48  La.  Ann.  455,  19  So.  256;  GrifRn  v.  Jor- 
genson,  22  Minn.  92;  Axiom  Min.  Co.  v.  Little,  6  S.  D.  438,  61  N.  W. 
441;  Sohaetzel  v.  Huron,  6  S.  D.  134,  60  N.  W.  741;  Cooke  v.  Mc- 
Quaters,  19  S.  D.  361,  103  N.  W.  385;  Riley  v.  Carter,  3  Humph.  230; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Barbour,  95  Ky.  7,  23  S.  W.  584; 
Bertschy  v.  McLeod,  32  Wis.  205,  rule  affirmed  in  33  Wis.  176,  14 
Am.  Rep.  755,  and  in  34  Wis.  244;  followed  in  Damp  v.  Dane,  33 
Wis.  430,  and  in  Grignon  v.  Black,  76  Wis.  674,  45  N.  W.  122,  re- 
hearing denied  in  76  Wis.  686,  45  N.  W.  938;  McKesson  v.  Menden- 
hall,  64  N.  C.  502;  Francis  v.  Edwards,  77  N.  C.  271;  Purnell  v. 
Vaughan,  80  N.  C.  46;  Gatewood  v.  Leak,  99  N.  C.  363,  6  S.  E.  706; 
Piedmont  Mfg.  Co.  v.  Bu.xton,  105  N.  C.  74,  10  S.  E.  264;  People's 
Bank  v.  Stewart,  93  N.  C.  402. 

In  Whedbee  v.  Leggett,  92  N.  C.  465,  the  court  distinguished  between  a 
counterclaim  arising  out  of  the  contract  or  transaction  set  forth  in 
the  complaint  and  a  counterclaim  arising  independently  of  the  cause 
of  action  alleged  in  the  complaint,  which  was  allowed  by  the  statute 
in  that  state,  and  held  that,  where  the  first  kind  of  counterclaim  is 
set  up,  the  plaintiff  cannot  voluntarily  submit  to  a  nonsuit,  as  it  is 
reasonable  and  just  that  the  rights  of  the  parties  arising  out  of  tho 
same  contract  or  transaction  should  be  settled  at  the  same  time;  but 
that  it  is  otherwise  as  to  the  second  kind,  and  that  the  plaintiff  may 
submit  to  a  voluntary  nonsuit  as  to  his  own  cause  of  action,  but  can- 
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not,  bj'  80  doing,  put  an  end  to  the  defendant's  right  to  litigate  his 
own  counterclaim.  And  to  the  same  general  effect  are  numerous  other 
North  Carolina  cases.  McNeill  v.  Lawton,  97  N.  C.  16,  1  S.  E.  49.3; 
Bynum  v.  Powe,  97  N.  C.  374,  2  S.  E.  170;  Wilkins  v.  Suttles,  114 
N.  C.  550,  19  S.  E.  606;  Union  Bank  v.  O.-iford,  116  N.  C.  339,  21  S. 
E.  410;  Rumbough  v.  Young,  119  N.  C.  567,  26  S.  E.  14.'i;  Sydnor 
Pump  &  Well  Co.  v.  Rocky  Mount  Ice  Co.  125  N.  C.  80,  34  S.  E. 
108;  Olmsted  v.  Smith,  133  N.  C.  584,  45  S.  E.  953;  Tennessee  River 
Land  &  Timber  Co.  v.  Butler,  134  N.  C.  50,  45  S.  E.  956;  Boyle  v. 
Stallings,  140  N.  C.  524,  53  S.  E.  346. 

In  several  North  Carolina  cases  the  nonsuit  was  granted  notwithstanding 
the  fact  that  the  defendant  had  set  up  a  counterclaim;  but  these  cases 
were  decided  upon  the  peculiar  state  of  facts  in  the  particular  case, 
and  are  not  necessarily  opposed  to  the  general  rule  prevailing  in  that 
state.  Mercantile  Bank  v.  Pettigrew,  74  N.  C.  320;  Lee  v.  Eure,  93 
N.  G.  5. 

There  appears  to  be  some  confusion  in  the  decisions  in  New  York,  espe- 
cially in  the  earlier  ones,  as  to  the  right  of  the  plaintiff  to  submit  to 
a  nonsuit  where  a  counterclaim  has  been  interposed.  Some  cases  hold 
that  plaintiff  may  take  a  nonsuit  before  the  time  for  reply  to  the 
counterclaim  has  expired.  Seaboard  &  E.  E.  Co.  v.  Ward,  18  Barb. 
595;  Oaksmith  v.  Sutherland,  1  Hilt.  265,  4  Abb.  Pr.  15. 

Others  hold  that  the  plaintiff  cannot  take  a  nonsuit  if  the  time  to  reply 
has  expired,  unless  some  special  grounds  be  stated  which  would  jus- 
tify the  court  In  making  such  an  order  (Coclcle  v.  Underwood,  3 
Duer,  G76 ;  Geenia  v.  Keah,  66  Barb.  245 )  ;  but  that  it  will  not  be 
granted  merely  upon  the  ground  of  the  defendant's  insolvency  (Gwatli- 
ney  v.  Cheatham,  21  Hun,  576). 

So  it  has  been  held  that  plaintiff  may  have  a  nonsuit,  although  a  counter- 
claim has  been  interposed,  but  that  it  is  within  the  power  of  the 
court  to  fix  the  terms.     Tubbs  v.  Hall,  12  Abb.  Pr.  N.  S.  237. 

Since  the  passage  of  the  amendment  to  §  412  of  the  Code  of  Civil  Pro- 
cedure, which  stays  the  running  of  the  statute  of  limitations  against 
the  defendant's  counterclaim  during  the  pendency  of  the  action,  the 
plaintiff  may  at  any  time  discontinue  his  action  on  paying  the  de- 
fendant's taxable  costs  to  the  date  of  discontinuance.  Cohn  v.  Ana- 
than,  16  N.  Y.  Civ.  Proc.  Rep.  178,  4  N.  Y.  Supp.  97;  Felix  v.  Van 
Slooten,  43  N.  Y.  S.  E.  791,  17  N.  Y.  Supp.  844. 

The  court  will  reverse  a  judgment  awarding  a  nonsuit,  where  the  rights 
of  the  defendant  are  prejudiced,  but  not  otherwise.  Pacific  Mail  S.  S. 
Co.  V.  Leuling,  7  Abb.  Pr.  N.  S.  37;  Eees  v.  VanPatten,  13  How.  Pr. 
258;  Van  Alen  v.  Schermcrhorn,  14  How.  Pr.  287;  Parker  v.  Commer- 
cial Telegram  Co.  3  N.  Y.  S.  B.  174;  Iselin  v.  Smith,  62  Hun,  221,  16 
N.  Y.  Supp.  68:^. 

In  the  later  New  York  decisions,  the  rule  seems  to  be  that  whetlier  or  not 
tile   plaintiff  may   dismiss  his   action  where  a  counterclaim   has   been 
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interposed  is  within  the  discretion  of  the  court;  but  this  is  i,  legal, 
and  not  an  arbitrary,  discretion,  and  the  appellate  court  will  reverse 
a  judgment  of  nonsuit  if  the  rights  of  the  defendant  are  prejudiced. 
Livermore  v.  Bainbridge,  61  Barb.  358,  affirmed  in  49  N.  Y.  12.0, 
Wilder  v.  Boynton,  63  Barb.  547 ;  Washington  Glass  Co.  v.  Benjamin, 
43  N.  Y.  S.  R.  352,  17  N.  Y.  Supp.  135;  Walsh  v.  Walsh,  33  App.  Div. 
579,  53  N.  Y.  Supp.  881;  Yellow  Pine  Co.  v.  Lehigh  Valley  Crcosot 
ing  Co.  32  App.  Div.  51,  52  N.  Y.  Supp.  281;  Kruger  v.  Persons,  52 
App.  Div.  50,  64  N.  Y.  Supp.  841;  Janssen  v.  Whitloek,  58  App.  Div. 
367,  68  N.  Y.  Supp.  1086;  Wanamaker  v.  Megraw,  27  Misc.  591,  59 
N.  Y.  Supp.  81;  Fizburg  v.  Ramsey,  49  Misc.  216,  97  N.  Y.  Supp. 
359 ;  Block  v.  Ottenberg,  53  Misc.  647,  103  N.  Y.  Supp.  739 ;  Carleton 
V.  Darcy,  75  N.  Y.  375;  Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112. 

Under  the  civil  law  in  Texas,  numerous  of  the  earlier  decisions  held  that, 
where  a  defendant  had  pleaded  in  reconvention,  the  plaintiff  could 
not  deprive  him  of  his  right  to  an  adjudication  upon  the  matters  em- 
braced in  his  plea,  by  taking  a  nonsuit.  Thomas  v.  Hill,  3  Tex.  270; 
Egery  v.  Power,  5  Tex.  501 ;  Bradford  v.  Hamilton,  7  Tex.  55 ;  McCoy 
V.  Jones,  9  Tex.  363;  Peck  v.  McKellar,  33  Tex.  234;  Midkiff  v.  Ste- 
phens, 9  Tex.  Civ.  App.  411,  29  S.  W.  54. 

The  following  Texas  cases,  although  admitting  the  general  rule,  hold  that 
the  facts  of  the  particular  case  take  it  out  of  the  rule.  Brown  v. 
Pfouts,  53  Tex.  221 ;  Block  v.  Weiller,  61  Tex.  092. 

By  statute  (Texas  Rev.  Stat.  1895,  art.  1260)  the  defendant  is  now  afforded 
the  same  protection  formerly  given  him  under  the  civil  law. 

For  contrary  decisions  sustaining  plaintiff's  right  to  dismiss,  see  Huff 
stutler  V.  Louisville  Packing  Co.  154  Ala.  291,  15  L.R.A.(N.S.)  340, 
129  Am.  St.  Rep.  57,  45  So.  418;  Buffington  v.  Quackenboss,  5  Fla. 
196;  Clarke  v.  Wall,  5  Fla.  476;  Anderson  v.  Gregory,  43  Conn.  62, 
McCanu  v.  Boyers,  8  B.  Mon.  285;  Fowler  v.  Lawson,  15  Ark.  148; 
Cummings  v.  Pruden,  11  Mass.  206;  Merchants'  Bank  v.  Schulenberg, 
54  Mich.  49,  19  N.  W.  741;  M'Credy  v.  Fey,  7  Watts,  496;  Shannon  v. 
Truefit,  1  W.  N.  C.  248;  Usher  v.  Sibley,  2  Erev.  32;  Branham  v. 
Brown,  1  Bail.  L.  262 ;  Sewall  v.  Tarbox,  30  Me.  27 ;  Theobald  v.  Col- 
by, 35  Me.  179. 

For  a  fuller  review  of  the  cases  on  this  subject,  see  note  in  15  L.R.A.  (N.S. ) 
340. 


2.  Withdrawal  of  juror. 

a.  Power  and  discretion  of  court. — The  power  of  the  court, 
in  the  exercise  of  a  sound  discretion,  to  withdraw  a  juror  in  a 
criminal  case,  is  well  recognized,^  and  it  is  now  generally  held 
that  even  in  civil  cases  the  court  has  power  in  the  exercise  of  its 
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discretion,^  or  by  consent  of  both  parties/  to  withdraw  a  juror 
and  postpone  the  triil. 

'  See  note  in  48  L.E.A.  434. 

2  Huntington  v.  Toledo,  St.  L.  &  W.  K.  Co.  99  C.  C.  A.  154,  175  Fed.  532; 

Crane  v.  Blackman,  100  111.  App.  565,  declaring  the  granting  of  leave 
to  withdraw  a  juror  is  in  the  sound  discretion  of  the  trial  court,  and 
will  not  be  reviewed  except  in  case  of  great  abuse. 

Where,  before  plaintiflF  had  rested  his  case,  he  requested  the  court  to  with- 
draw a  juror,  and  defendant  moved  to  nonsuit  plaintiff,  it  was  not 
error  to  deny  nonsuit  and  permit  plaintiff  to  withdraw  juror.  Yel- 
low Pine  Co.  v.  Gutwillig,  20  Misc.  634,  46  N.  Y.  Supp.  251. 

See  Benson  v.  Altoona  &  L.  Valley  Electric  R.  Co.  228  Pa.  290,  77  Atl.  492, 
where  the  court's  power  was  implied,  the  court  saying  that  where 
counsel  make  no  request  for  the  withdrawal  of  a  juror  for  improper 
remarks  by  counsel  in  the  presence  of  the  jury,  it  must  be  assumed 
that  he  was  satisfied  with  a  warning  by  the  court  to  the  jury  to  dis- 
regard the  remarks. 

request  for  leave  to  withdraw  a  juror  is  usually  a  favor,  and  not  a 
right,  and  generally  rests  in  the  sound  discretion  of  the  trial  court  to 
decide  whether  or  not  such  damage  has  been  done  by  a  question  to  a 
witness  as  to  warrant  a  mistrial."  Adler  v.  Lesser,  110  N.  Y.  Supp. 
196.    See  also  Morrison  v.  Hedenberg,  138  111.  22,  27  N.  E.  460. 

In  Strong  v.  District  of  Columbia,  3  MaeArth.  499,  under  a,  Maryland 
statute  it  was  held  that  a  juror  might  be  withdrawn.  But  in  Schech- 
ter  v.  Denver,  L.  &  G.  E.  Co.  8  Colo.  App.  25,  44  Pac.  761,  the  court 
refused  to  permit  a  juror  to  be  withdrawn. 

3  Benedict  v.  Cozzens,  4  Cal.  381;   Cook  v.  Bitter,  4  E.  D.  Smith,  253; 

Bohmann  v.  Chicago,  15  111.  App.  48. 
The  English  practice  requires  consent. 

b.  Grounds  and  necessity. — A  juror  may  be  withdrawn  where 
it  is  necessary  to  prevent  the  defeat  of  justice/  as  in  case  of 
surprise/  bias  of  juror/  misconduct  of  a  juror/  improper  re- 
marks to  jury  by  counsel  °  or  by  witness/  or  other  improper  con- 
duct of  witness/  or  other  cause  which  would  render  the  progress 
of  the  trial  unjust '  or  unfair  to  either  party/  or  the  verdict 
illegal." 

!  VVolcott  V.  Studebaker,  34  Fed.  S;  Sehofield  v.  Settley,  31  111.  515;  Miller 
V.  Metzger,  16  111.  390;  Morrison  v.  Hedenberg,  138  111.  22,  27  N.  E. 
460;  Van  Syckels  v.  Perry,  3  Robt.  621;  Glendening  v.  Canary,  5 
Daly,  489,  affirmed  64  N.  Y.  636;  Messenger  v.  Fourth  Nat.  Bank, 
6    Daly,    190,    aflirming    48    How.    Pr.    542;     People    v.    Marks,    10 
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How.  Pr.  201;  St.  John  v.  Duncan,  2  N.  Y.  Month.  L.  B.  20;  Planer 
V.  Smith,  40  Wis.  31;  Thomas  v.  Leonard,  5  111.  556;  Sheldon  v.  Bah- 
ner,  4  Pa.  Co,  Ct.  16;  People  ex  rel.  Perkins  v.  Common  Pleas  Judges, 
8  Cow.  127. 

8  Dillon  V.  Cockroft,  90  N.  Y.  649  (arguendo) ,  on  right  to  apply  for  leave 
to  withdraw  Juror  because  of  unpreparedness  to  meet  evidence  in 
consequence  of  a  stipulation  of  parties. 

Where  a  party  is  surprised  by  the  evidence  given  on  the  trial  by  his 
adversary's  witnesses,  and  is  not  prepared  with  the  evidence  to  re- 
but, his  proper  course  is  to  apply  for  an  adjournment  in  order  to 
procure  it  or  for  leave  to  withdraw  a,  juror,  and  if  he  neglects  to  do 
so,  and  allows  the  case  to  go  to  the  jury  on  the  evidence  taken,  the 
court  will  not  grant  him  a  new  trial  on  the  ground  that  the  evi- 
dence was  a  surprise  to  him,  and  that  the  witnesses  whose  testimony 
was  needed  to  rebut  it  were  kept  away  from  the  trial  by  contrivance 
of  persons  acting  in  the  interest  of  his  adversary.  Messenger  v. 
Fourth  Nat.  Bank,  6  Daly,  190,  affirming  48  How.  Pr.  542. 

See  also  Smith  v.  Chicago  Junction  11.  Co.  127  111.  App.  89,  where  a 
motion  to  withdraw  a  juror  for  inability  to  secure  alleged  material 
evidence  was  properly  denied  where  moving  affidavits  did  not  show 
materiality  of  such  evidence  and  diligence  to  obtain  it  before  trial ; 
Chicago  V.  Bork,  128  111.  App.  357,  affirmed  in  227  111.  60,  81  N.  E. 
27,  holding  motion  to  withdraw  juror  to  enable  moving  party  to  ob- 
tain additional  evidence  was  properly  denied  when  such  party  does  not 
appear  to  have  exercised  diligence  in  seeking  to  obtain  such  evidence 
before  trial;  Pirrung  v.  Supreme  Council,  104  App.  Div.  571,  93  N. 
Y.  Supp.  575,  where  it  was  held  not  a  proper  exercise  of  discretion  to 
allow  the  withdrawal  of  a  juror  by  defendant  on  the  ground  of  sur- 
prise, where  practically  the  only  defense  to  an  action  on  a,  mutual 
benefit  certificate  was  ineligibility  because  of  age  of  insured,  and  de- 
fendant had  shown  insured's  age  by  admissions  by  him  to  his  daugh- 
ter, but  the  court  had  refused  the  introduction  of  foreign  country 
records  of  vital  statistics,  because  of  failure  to  prove  foreign  law  un- 
der which  they  were  kept. 

Where  a  continuance  was  asked  to  examine  a,  map  on  file  in  the  auditor's 
office,  and  to  compare  the  same  with  one  on  file  on  the  trial,  and  it  was 
admitted  that  if  the  maps  tallied  the  plaintiff  could  recover,  the  court 
properly  entered  a  verdict  for  plaintiff  and  refused  to  allow  the  with- 
drawal of  a  juror,  but  gave  the  defendant  time  to  move  for  a  new- 
trial  in  case  he  could  show  the  maps  differed,  which  he  failed  to  do. 
Morrison  v.  Hedenberg,  138  111.  22,  27  N.  E.  460. 

But  a  plaintiff  has  no  right  to  be  surprised  by  evidence  within  the  issues. 
If  however,  he  is,  he  must  find  out  his  surprise  at  the  trial,  and  he 
can  then  apply  to  the  court  for  leave  to  withdraw  a  juror,  or  submit 
to  a  nonsuit.    People  v.  Marks,  10  How.  Pr.  261. 

'  Sebring  v.  Weaver,   42  Pa.   Super.  Ct.   588,  holding  it  not  ground  for 
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withdrawal  that  a  juror  and  one  party  to  the  action  belonged  to  tlie 
same  fraternal  society.  Chicago  City  E.  Co.  v.  Shreve,  ]28  111.  App. 
462,  affirmed  in  226  111.  530,  80  N.  E.  1049,  holding  it  not  ground  for 
withdrawal  and  continuance  of  case,  that  juror  asked  witness  ques- 
tion and  evinced  doubt  as  to  his  testimony,  after  case  had  been  on 
trial  five  days. 

*McKahan  v.  Baltimore  &  0.  R.  Co.  223  Pa.  1,  72  Atl.  251,  16  A.  &  E. 
Ann.  Cas.  173,  where  court  made  a  misstatement  of  the  law  during 
the  course  of  an  argument  by  counsel  for  nonsuit,  causing  the  aud- 
ience to  applaud,  in  which  juror  joined,  for  which  court  should  have 
withdrawn  juror  and  continued  case. 
» Connelly  v.  Pittsburg  E.  Co.  230  Pa.  366,  79  Atl.  635,  holding  an  erro- 
neous statement  l)y  counsel  in  an  action  for  personal  injuries,  as  to 
expectancy  of  life  and  loss  of  earning  power  amounting  to  twice  the 
amount  sued  for,  there  being  no  proof  as  to  life  tables  or  life  expec- 
tancy in  the  case,  was  ground  for  withdrawal  of  a  juror.  Greenberg 
v.  Shindel,  71  Misc.  465,  128  N.  Y.  Supp.  661,  holding  it  improper 
to  deny  motion  to  withdraw  a  juror  where  plaintiff's  counsel,  in  ac- 
tion for  conversion,  being  entitled  to  introduce  summons  and  com- 
plaint in  former  action  between  the  same  parties  concerning  same  sub- 
ject-matter, introduces  the  entire  judgment  roll  and  reads  to  jury 
indorsement  of  court  denying  judgment  and  alleging  party  to  be  a 
confessed  perjurer,  which  was  not  within  the  issues  and  was  so  read 
to  prejudice  jury. 

«  Surface  v.  Bentz,  228  Pa.  610,  77  Atl.  922,  where  it  was  held  the  court 
erred  in  refusing  to  withdraw  a  juror  on  account  of  improper  remarks 
by  witnesses  while  testifying,  two  of  whom  were  parties  to  the  action, 
and  all  of  whom  displayed  more  or  less  feeling  while  on  the  witness 
stand.  The  court  says:  "For  any  irrelevant  or  improper  matter  tend- 
ing to  prejudice  or  mislead  the  Jurors  and  placed  before  them  by  a 
witness,  especially  by  a  witness  who  is  also  a  part}',  the  court  should 
act  promptly  and  protect  the  party  whose  cause  is  exposed  to  the 
improper  influence  upon  the  minds  of  the  jury.  It  is  quite  as  neces- 
sary to  protect  a  party  against  the  improper  remarks  to  a  jury  made 
by  a  witness,  as  it  is  against  such  remarks  when  uttered  by  counsel. 
In  either  case  it  is  inexcusable,  and  the  only  protection  the  injured 
party  has  must  come  from  the  court,  and  it  should  act  promptly." 

7  Hale  V.  Hale,  32  Pa.  Super.  Ct.  37,  where  it  was  held  error  to  refuse 
motion  to  withdraw  a  juror  and  continue  case  in  action  between 
brothers,  where  one  persistently  imputed  crimes  to  the  other  that  had 
no  possible  relevancy  to  the  questions  in  issue,  and  constantly  put 
in  arguments  and  tried  to  throw  slurs  on  persons  connected  with  thi- 
case. 

•  The  court  on  being  .satisfied  that  any  real  ground  of  surprise  exists,  such 
as  the  unexpected  absence  of  witnesses  who  had  been  in  attendance,  or 
that  have  been  kept  out  of  the  way,  the  sickness  of  a  juror,  party,  or 
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counsel,  or  any  other  accident  occasioned  by  substantial  misapprv- 
hension  or  disappointment,  wliich  would  render  its  further  progress 
unjust  or  unfair  to  either  party,  may,  in  the  exercise  of  a  sound  dis- 
cretion,  direct  tlie  withdrawal  of  a  juror,  or  discharge  the  jury  and 
postpone  the  trial.  Glendening  v.  Canary,  5  Daly,  489,  affirmed  in  61 
N.  Y.  636. 

•  The  court  did  not  err  in  refusing  a  motion  to  withdraw  a  juror,  in  eject- 
ment, on  offer  of  proof  by  plaintiff  that  defendant  had  bought  with 
notice  of  fraud  in  his  title,  and  had  paid  extra  premiums  to  a  title 
insurance  company  for  indemnification  against  it,  where  court  orders 
jury'  withdrawn,  and  argument  proceeds  in  their  absence,  when  motion 
is  overruled,  the  offer  is  withdrawn,  and  jury  is  brought  in.  Randal 
«.  Gould,  225  Pa.  42,  73  Atl.  986. 

10  The  court  has  the  discretion  to  discharge  a  juror  whenever  it  comes  to 
the  knowledge  of  the  court  that  one  who  has  inadvertently  been  sworn 
cannot  render  a  legal  verdict  in  the  case.  Thomas  v.  Leonard,  5  111. 
556. 

c.  Effect  of  withdrawal,  continuance,  or  nonsuit. — The  prac- 
tice of  withdrawing  a  juror  is  adapted  to  work  a  continuance^ 
of  the  case  by  producing  a  technical  mistrial.  It  is  an  indirect 
mode  of  accomplishing  a  postponement  for  causes  arising  dur- 
ing the  trial  and  which  would,  but  for  postponement,  defeat  a 
just  trial.* 

A  nonsuit  does  not  necessarily  result.^ 

Courts  may,  in  the  exercise  of  a  sound  discretion,  allow  a 
juror  to  be  withdrawn,  and  still  retain  the  cause  upon  the  cal- 
endar for  trial,  instead  of  nonsuiting  the  plaintiff  for  a  defect  in 
his  proof,  as  in  case  of  mistake  or  surprise  on  his  part  in  the 
preparation  of  his  cause  for  trial;  and  this  even  where  the  de- 
fendant has  not  wilfully  misled  the  plaintiff.' 

lUsborne  v.  Stephenson,  36  Or.,  328,  48  L.R.A.  432,  78  Am.  St.  Rep.  778, 
58  Pac.  1103,  wherein  the  practice  is  denied  as  to  Oregon.  Eosengarteii 
V.  Central  R.  Co.  69  N.  J.  L.  220,  54  Atl.  564,  holding  withdrawal  of 
juror  by  direction  of  the  court  produced  a  mistrial,  and  a  new  trial 
could  not  be  directed. 

And  under  the  Maryland  act  1785,  chap.  80,  providing  that  courts  of  law 
shall  have  full  power  to  allow  amendments  before  verdict,  and  that, 
if  amendment  is  made  after  the  jury  is  sworn,  a  juror  shall  be  with- 
drawn, it  is  error  to  refuse  a  continuance.  Strong  v.  District  of 
Columbia,  3  MacArth.  499. 

In  the  note  to  Usborne  \.  Stephenson,  48  L.R.A.  432,  441,  the  annotator'.^ 
conclusion   is   that   the  practice,   while  still   within   the  proprieties  of 
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legal  procedure,  is  giving  way  to  the  more  direct  mode  of  applying  for 
a  continuance  and,  if  it  be  allowed,  setting  aside  the  swearing  of  the 
jury  with  an  order  for  the  continuance.  As  to  those  states  where  the 
result  is  to  be  sought  by  direct  means,  see  ante,  chapter  i..  Applica- 
tions to  Postpone,  and  compare  ante  this  chapter. 

2  Benedict  v.  Cozzens,  4  Cal.  381;  Bohmann  v.  Chicago,  15  111.  App.  48; 
Schofield  V.  Settley,  31  111.  515. 

The  power  of  the  circuit  court,  in  a  proper  case,  to  permit  a  juror  to  be 
withdrawn,  or  to  order  a  nonsuit,  is  undoubted;  but  there  is  no  neces- 
sary connection  between  the  two  processes.  The  withdrawal  of  a  juror 
operates  to  continue  the  cause,  and  does  not  of  itself  entitle  the  de- 
fendant to  a  judgment  of  any  kind.  If  a  nonsuit  be  properly  granted, 
the  withdrawal  of  a  juror  as  preliminary  thereto  is  entirely  super- 
fluous and  harmless.  But  if  judgment  of  nonsuit  be  rendered  merely 
because  a  juror  has  been  withdrawn,  such  judgment  is  founded  upon 
a  misapprehension  of  the  legal  effect  of  withdrawal,  and  is  erroneous. 
Planer  v.  Smith,  40  Wis.  31. 

The  withdrawal  of  a  juror  without  showing  cause  sufficient  for  a  contin- 
uance amounts  to  a  nonsuit.  Wabash  R.  Co.  v.  McCormick,  23  Ind. 
App.  258,  55  N.  E.  251. 

Where  a  motion  was  made  for  a  nonsuit,  and,  in  order  to  defeat  that  mo- 
tion, plaintiff  moved  to  amend  the  complaint,  the  court  declined  to 
grant  a  nonsuit,  but  intimated  that  plaintiff's  counsel  might  withdraw 
a  juror  and  apply  for  such  amendment  at  special  term.  A  juror  was 
accordingly  withdrawn  and  the  case  went  over,  and  thereafter  the 
amendment  was  refused  on  the  ground  that  it  was  a,  new  and  separ- 
ate cause  of  action  and  was  barred  by  limitation.  Van  Syekels  v. 
Perry,  3  Eobt.  621. 

5  People  ex  rel.  Perkins  v.  Common  Pleas  Judges,  8  Cow.  127,  the  court  de- 
claring it  a,  convenient  and  necessary  practice,  in  some  instances,  to 
prevent  a  failure  of  justice. 

Where  the  court  allowed  the  plaintiff  on  the  trial  to  amend  his  declara- 
tion, and  directed  a  juror  to  be  withdrawn,  and  continued  the  ease, 
it  was  held  that  the  continuance  was  at  the  instance  of  the  plaintiff 
in  error,  that  it  was  necessary  for  that  purpose  that  the  jury  be  dis- 
charged, that  a  discretion  is  necessary  to  the  administration  of  jus- 
tice, and  that  when  it  is  properly  exercised  no  one  can  complain. 
Miller  v.  Metzger,  16  111.  390. 

Where  a  party  to  a  suit  is  surprised  by  an  unlocked  for  construction  of 
one  of  the  rules  of  the  court  upon  which  he  has  relied  in  making  out 
his  ease,  the  jury  will  be  withdrawn  and  the  cause  continued.  Shel- 
don V.  Bahner,  4  Pa.  Co.  Ct.  16.  But  in  Wolcott  v.  Studebaker,  34 
Fed.  8,  where  the  court  was  about  to  direct  the  verdict  for  the  de- 
fendant, and  the  plaintiff  asked  for  a  nonsuit,  it  was  held:  "It  is 
not  our  practice  to  grant  what  is  technically  known  as  a  nonsuit.  The 
proper  practice  would  be  for  Ihp  plnintiff  to  ask  to  ivitlidraw  a  juror 
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and  discontinue  the  case.''  Under  tlie  Colorado  Civil  Code,  providinjf 
that  an  involuntary  nonsuit  may  be  granted  upon  motion  of  the  de- 
fendant, the  court  may  sua  sponte,  or  on  motion  of  either  party,  grant 
a  nonsuit  in  every  case  where  there  is  such  a  failure  of  evidence  that 
a  verdict,  if  found,  would  be  set  aside.  Seheehter  v.  Denver,  L.  &  G. 
R.  Co.  8  Colo.  App.  25,  44  Pac.  761. 

d.  Costs. — As  condition  of  granting  leave  to  withdraw  juror, 
costs  may  be  imposed  on  moving  party ;  *  and  he  will  ordinarily 
be  liable  unless  cause  sufficient  for  continuance  be  shown.^ 

Where  the  parties  agree  to  withdraw  a  juror,  each  party  pays 
his  own  costs.' 

•1  Rawson  v.  Silo,  105  App.  Div.  278,  93  N.  Y.  Supp.  416,  holding  it  is  not 
an  abuse  of  discretion,  on  motion  to  withdraw  a  juror  and  have  the 
trial  postponed,  as  condition  of  granting  request,  that  party  making 
request  pay  to  his  opponent  a  fee,  a  trial  fee,  and  witnesses'  fees  of 
the  term  to  be  taxed.  If  party  considers  terms  imposed  as  condition 
of  grant  of  motion  for  withdrawal  onerous  and  unsatisfactory,  he 
should  decline  to  accept  the  order  and  proceed  with  the  trial. 

2  Costs  are  taxable  against  party  withdrawing  a  juror,  where  cause  suffi- 

cient for  a  continuance  is  not  shown.  Wabash  R.  Co.  v.  McCormick, 
23  Ind.  App.  258,  55  N.  E.  251. 

3  2  Tidd,  Pr.  2d  Am.  (from  8th  Lond.)   ed.  909. 

fiee  also  Stodhart  v.  Johnson,  3  T.  R.  657;  Burdon  v.  Flower,  7  Dowl.  P. 

C.  786;  Thomas  v.  Lewis,  5  Dowl.  P.  C.  395,  W.  W.  &  D.  67,  1  Jur. 

104;  Hammond  v.  Thorpe,  2  Dowl.  P.  C.  721,  1  Cromp.  M.  &  E.  64,  4 

Tyrw.  838,  3  L.  J.  Exch.  N.  S.  358;   Seely  v.  Powers,  3  Dowl.  P.  C. 

372;  Seamour  v.  Bridge,  8  T.  R.  408. 
For  a  full  review  of  all  the  cases  on  the  subject  of  withdrawing  a  juror, 

see  note  in  48  L.R.A.  432. 

3.  Sickness  interrupting  trial. 

The  mere  disturbance  of  the  trial  by  the  sudden  sickness  of 
a  party  presents  an  occasion  for  the  discretionary  ruling  of  the 
court  whether  to  proceed  with  the  trial,  or  how  to  avoid  prej- 
udice; and  the  same  is  true  as  to  emotional  demonstrations  by 
third  persons  present.^  But  if  the  judge  fall  ill,  and  is  not 
able  to  conclude  the  trial,  it  cannot  be  done  by  a  substitute.^ 

lit  was  not  an  abuse  of  discretion  to  continue  the  trial  though  plaintiff, 
whose  epilepsy  was  attributed  to  the  injury  sued  on,  fell  in  a  fit  in 
court  during  the  trial.    Galveston,  H.  &  S.  A.  R.  Co.  v.  Hitzfelder,  24 
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Tex.  Civ.  App.  318,  06  S.  W.  707.  So,  where,  after  the  adjournment 
for  the  day  but  while  some  of  the  jury  were  yet  present,  the  prostro- 
tion  of  the  plaintiff  in  the  court  room,  presumably  from  the  illness 
brought  on  by  the  injury  sued  on,  presented  a  case  for  discretion  of 
the  judge  as  to  whether  the  trial  ought  to  continue.  McGloin  v. 
Metropolitan  Street  R.  Co.  71  App.  Div.  72,  75  N.  Y.  Supp.  593. 

Dictum  that  conduct  of  parties  and  counsel  are  peculiarly  within  the  dis- 
cretionary control  of  the  judge,  sustaining  refusal  of  new  trial  of 
action  for  breach  of  promise  of  marriage,  where  during  trial  plain- 
tiff fell  fainting,  and  exclaimed,  "Oh,  my  baby  darling!"  Poe  v.  Arch, 
—  S.  D.  — ,  128  N.  W.  166. 

See  also,  as  to  the  judge's  discretion  where  a  witness  was  overcome  by  emo- 
tions of  grief  while  on  the  stand.  Western  U.  Teleg.  Co.  v.  Shaw, 
40  Tex.  Civ.  App.  277,  90  S.  W.  58;  or  where  the  mother  of  plaintiff 
fainted  in  court  during  the  trial.  Graves  v.  Rivers,  3  Ga.  App.  510, 
60  S.  E.  274;  and  it  was  no  ground  for  discharge  of  the  jury  that  the 
father  of  deceased,  while  testifying  in  action  for  the  wrongful  death, 
shed  tears.  Edwards  v.  Metropolitan  Street  R.  Co.  143  Mo.  App. 
371,  127  S.  W.  605. 

2  Under  statute  authorizing  substitution  of  judges  in  case  of  sickness, 
"except  in  the  trial  of  cases  where  the  trial  heis  already  commenced," 
it  was  error  to  conclude  a  trial  where  only  the  charge  remained  to  be 
given,  and  one  already  prepared  by  the  judge  who  fell  sick  was  given. 
Rossman  v.  Moffett,  75  Minn.  289,  77  N.  W.  960. 


CHAPTEE  XX.— PROVmOE  OF  COURT  AND  JURY; 
QUESTIONS  OF  LAW  AND  FACT. 

1.  In  general. 

2.  Weight  of  evidence  and  credibility  of  witnesses. 

3.  Sufficiency  of  evidence. 

4.  Inferences. 

5  Miscellaneous  questions. 

6.  Cause  and  eilect;  proximate  cause. 

7.  Keasonableness ;   necessity;   probable  cause. 

8.  Diligence. 

9.  Probability. 

10.  Carriers;  passengers. 

11.  Incorporation. 

12.  Partnership. 

13.  Personal  status,  relation,  occupation,  or  capacity. 

14.  Master  and  servant;  agency. 

15.  Bodily  or  mental  conditions. 

16.  Physical  conditions  and  qualities. 

17.  Fraud;  duress;  undue  influence. 

18.  Intent,  assent,  election,  waiver,  or  other  mental  purpose. 

19.  Knowledge,  belief  or  mental  perception. 

20.  Contracts  and  writings;  construction. 

21.  Libel  or  slander;  malicious  prosecution. 

22.  Negligence  generally. 

23.  Carrier's  negligence. 

24.  Negligence  as  to  highways. 

25.  Negligence  as  to  railroads  and  street  railways. 

26.  Negligence  as  to  condition  of  buildings  or  grounds. 

27.  Negligence  as  to  fire,  water,  electricity  or  other  dangerous  thing. 

28.  Negligence  as  to  servants. 

29.  Negligence  of  innkeepers,  telegraph  companies,  and  bailees  or  agents. 

30.  Negligence  as  to  banks  and  commercial  paper. 

1.  In  general. 

The  function  of  deciding  the  law  questions  that  arise  during 
the  trial  belongs  to  the  judge,  while  that  of  jEinding  the  facts 
from  the  evidence  adduced  is  for  the  jury.* 

1  The  law  of  the  case  must  be  determined  by  the  court,  and  should  not  be 
submitted  to  the  jury.     Beggs  v.  First  Nat.  Bank,  134  111.  App.  403  j 
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Tofaler  V.  Pioneer  3Iin.  &  Mfg.  Co.  166  Ala.  482,  52  So.  86;  Livingston 
V.  Taylor,  132  Ga.  1,  63  S.  E.  694;  Staunton  v.  Smith,  6  Penn.  (Del.) 
193,  65  Atl.  593  (including  construction  of  written  instruments). 

The  judge  should  explain  and  interpret  statutes,  documents,  and  papers. 
Schilansky  V.  Merchants'  &  M.  F.  Ins.  Co.  4  Penn.  (Del.)  293,  55  Atl. 
1014;  Berry  v.  Clark,  117  Ga.  964,  44  S.  E.  824;  Telfair  County  v. 
Webb,  119  Ga.  916,  47  S.  E.  218;  Libby  v.  Deake,  97  Me.  377,  54  Atl. 
856;  Bedenbaugh  v.  Southern  R.  Co.  69  S.  C.  1,  48  S.  E.  53;  Blair 
V.  Baird,  43  Tex.  Civ.  App.  134,  94  S.  W.  116. 

If  one  reasonable  mind  might  reach  one  conclusion,  while  another  reason- 
able mind  might  reach  a  different  conclusion,  as  to  a  controlling  fact 
on  the  evidence  presented,  the  question  is  for  the  jury.  Gordon  v. 
Ashley,  191  N.  Y.  193,  83  N.  E.  686;  Tousey  v.  Hastings,  194  N.  Y. 
82,  86  N.  E.  831,  citing  Re  Totten,  179  N.  Y.  112,  70  L.R.A.  711,  71 
N.  E.  7-;  3,  1  A.  &  E.  Ann.  Cas.  900.  Whether  evidence  is  competent 
on  the  question  of  damages  is  for  the  court,  but  its  probative  effect 
on  that  question  is  a  jury  question.  Jaynes  v.  Omaha  Street  E,  Co. 
53  Neb.  631,  39  L.E.A.  751,  74  N.  W.  67. 

When  there  is  a  question  of  fact  to  be  decided  preliminary 
to  a  law  question,  such  question  is  for  the  court  as  well  as  the 
law  question.* 

1  Competency  of  witness  or  of  evidence  is  for  court.  Worthington  v.  Meu- 
cer,  96  Ala.  310,  17  L.R.A.  407,  11  So.  72  (sanity);  Pickett  v.  Wil- 
mington &  W.  R.  Co.  117  N.  C.  616,  30  L.R.A.  257,  53  Am.  St.  Rep. 
611,  23  S.  E.  264  (qualification  to  give  opinion). 

The  fact  question  whether  the  nonexperts  offered  on  an  issue  of  sanity 
have  had  the  requisite  knowledge  and  observation  to  qualify  them  is 
addressed  to  the  discretion  of  the  trial  judge,  but  the  weight  to  be 
given  to  nonexpert  testimony  predicated  on  a  state  of  facts  detailed 
by  the  witness  is  for  the  jury.    See  note  to  38  L.R.A.  733,  738. 

Sufficiency  of  foundation  for  admission  of  note.  Patton  v.  Bank  of  Lafa- 
yette, 124  Ga.  965,  5  L.R.A.  (N.S.)  592,  53  S.  E.  664,  4  A.  &  E.  Ann. 
Cas.  639. 

The  admissibility  of  books  of  account  is,  in  the  first  instance,  a  question 
for  the  court  on  the  preliminary  proof  required  by  the  common  law 
or  by  statute,  but,  after  they  are  admitted,  the  weight  to  be  given 
them  is  for  the  jury,  to  be  measured  by  their  appearance  and  manner 
of  keeping,  as  well  as  by  all  other  indicia  of  truthfulness.  See  note 
to  52  L.R.A.  608,  and  cases  there  cited. 

Whether  a  usage  has  been  established  and  its  binding  force  upon  the  par- 
ties, the  facts  being  undisputed.  Runyan  v.  Central  R.  Co.  64  N.  .1. 
L.  67,  48  L.R.A.  744,  44  Atl.  985. 
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A  question  is  said  to  be  mixed  when  it  involves,  primarily, 
the  decision  of  a  fact  question,  and,  secondarily,  the  decision  of 
a,  law  question  predicated  on  that  fact.^ 

iDomicil  of  person.     Stallings  v.  Stallings,  127  Ga.  464,  9  L.K.A.(N.S.) 

593,  56  S.  E.  469. 
As  to  reasonableness  of  ordinance,  see  Houston  &  T.  C.  R.  Co.  v.  Dallas, 

98  Tex.  396,  70  L.E.A.  850,  84  S.  W.  648. 
Monopolistic  nature  of  a  traffic  agreement.    South  Florida  E.  Co.  v.  Rhodes, 

25  Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  506,  5  So.  633. 
It  is  a  mixed  question  whether  servants  are  in  a  common  employment  .so 

that  they  are  "fellow  servants.''     See  note  to  50  L.R.A.  421,  and  cases 

cited. 

2.  Weight  of  evidence  and  credibility  of  witnesses. 

The  weighing  of  the  testimony  or  the  evidence,*  and  the 
credibility  of  the  evidence  or  of  the  particular  witnesses,^  in- 
volve the  decision  of  facts,  and  is  for  the  jury. 

A  question  may  he  for  the  court  if  all  the  testimony  on  the 
one  side  is  wholly  unworthy  of  any  credibility.^ 

1  See,  generally,  chapter  xxi. 

2  Credibility  of  witnesses  is  for  jury.     Canajoharie  Nat.  Bank  v.  Diefori- 

dorf,  123  N.  Y.  191,  10  L.R.A.  670,  25  N.  E.  402 ;  Dobbins  v.  Dobbins, 
141  N.  C.  210,  10  L.E.A.(N.S.)  185,  115  Am.  St.  Rep.  682,  53  S.  E. 
870;  Southern  R.  Co.  v.  Coursey,  115  Ga.  602,  41  S.  E.  1013;  Chicago 
Union  Traction  Co.  v.  O'Brien,  219  111.  303,  76  N.  E.  341 ;  Indianapolis 
Street  R.  Co.  v.  Johnson,  163  Ind.  518,  72  N.  E.  571;  Houston  &  T. 
C.  R.  Co.  v.  Bell,  97  Tex.  71,  75  S.  W.  484. 

Effect  of  insanity  on  credibility  is  for  jury.  Worthington  v.  Mencer,  96 
Ala.  310,  17  L.R.A.  407,  11  So.  72. 

The  question  of  credibility  is  for  the  jury  to  determine  after  seeing  and 
hearing  a  witness;  and  it  should  be  submitted  to  them  without  in- 
structions as  to  the  existence  of  any  presumption  as  to  truth  or  false- 
hood. State  V.  Halverson,  103  Minn.  265,  14  L.R.A. (N.S.)  947,  123 
Am.  St.  Rep.  326,  114  N.  W.  9.57. 

So  it  is  for  the  jury  to  say  whether  witnesses  are  contradicted  by  writteii 
statements  proved  at  the  trial,  where  statements  v.cre  procured  from 
them  prior  to  the  trial  by  one  who  took  notes,  and  then  dictated  an 
elaboration  thereof  to  his  stenographer,  whose  transcript  is  the  state- 
ment proved.  Chicago  City  R.  Co.  v.  Tuohy,  190  111.  410,  58  L.R.A. 
270,  63  N.  E.  997. 

Credibility  and  value  of  the  testimony  of  a.  lawyer  from  another  state  as 
to  the  rule  upon  a  certain  subject  in  that  state.     Hancock  v.  Western 
U.  Telcg.  Co.  137  N.  C.  497,  69  L.R.A.  403,  49  S.  E.  952. 
Abbott,  Civ.  Jur.  T.— 32. 
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If  the  parties  are  the  only  witnesses,  the  question  of  their  credibility  it 
for  the  jury.  Massey  v.  Southern  R.  Co.  106  Va.  515,  56  S.  E.  275; 
Murphy  v.  Hiltibridle,  1.32  Iowa,  114,  109  N.  W.  471. 

3  Blumenthal  v.  Boston  &  M.  R.  Co.  97  Me.  255,  54  Atl.  747.  Whether  or 
not  a  business  was  legitimate  ought  not  to  have  been  submitted  to 
the  jury,  where  the  only  evidence  to  support  the  legitimacy  was  such 
as  had  no  credibility  in  law.  Weltmer  v.  Bishop,  171  Mo.  110,  65 
L.E.A.  584,  71  S.  W.  167. 

The  general  rule  is  that  the  testimony  of  experts  is  not  con- 
clusive on  the  jury,  which  may  determine  its  vpeight  and  credi- 
bility, and  reject  it  if,  on  just  and  fair  consideration,  it  does 
not  seem  reasonable  and  true.^ 

The  same  is  true  as  to  nonexperts.^ 

1  The  Conqueror,  166  U.  S.  110,  41  L.  ed.  937,  17  Sup.  Ct.  Eep.  510 ;  Bever 

v.  Spangler,  93  Iowa,  576,  61  N.  W.  1072;  Humphries  v.  Johnson,  20 
Ind.  190;  Wells  v.  Leek,  151  Pa.  431,  25  Atl.  101;  Templeton  v.  People, 
3  Hun,  357;  Muller  v.  Ryan,  19  N.  Y.  S.  R.  109,  2  N.  Y.  Supp.  736; 
Case  V.  Perew,  46  Hun,  57,  10  N.  Y.  S.  R.  811;  Laflin  v.  Chicago,  W. 
&  N.  R.  Co.  33  Fed.  415.  See  also  exhaustive  note  in  42  L.R.A.  764. 
Testimony  of  attending  physician  that  applicant  for  accident  insurance 
had  chronic  bronchitis  not  conclusive  of  breach  of  warranty,  where 
there  was  other  evidence  that  his  general  health  was  good.  French 
v.  Fidelity  &  C.  Co.  135  Wis.  259,  17  L.R.A.(N.S.)  1011,  115  N.  W. 
869. 

2  Newhard  v.  Yundt,  132  Pa.  324,  19  Atl.  288 ;  Foster  v.  Dickersan,  64  Vt. 

233,  24  Atl.  253. 

For  other  cases  specifically  applying  this  rule  to  the  opinions  of  nonex- 
perts on  the  question  of  sanity,  see  note  to  38  L.R.A.  747. 

In  a  criminal  case  it  was  held  error  for  the  court  to  charge  the  jury  that 
the  testimony  of  experts  as  to  sanity  was  entitled  to  "great  weight," 
and  to  add,  in  substance,  that  the  testimony  of  the  familiar  associates 
of  the  person  was  entitled  to  similar  weight.  The  reviewing  court 
remarked  that  the  whole  question  was  to  be  left  to  the  jury,  under 
proper  instructions,  without  intimation  how  they  were  to  deal  with 
particular  classes  of  witnesses.  Ryder  v.  State,  100  Ga.  528,  38  L.R.A. 
72],  02  Am.  St.  Eep.  334,  28  S.  E.  246. 

When  the  testimony  is  so  clearly  opposed  to  natural  laws 
that  it  cannot  be  true,  the  court  may,  as  matter  of  lavf,  refuse 
to  let  it  be  credited.* 

IChybowski  v.  Bucyrus  Co.  127  Wis.  332,  7  L.R.A.  (N.S.)  357,  106  K  W. 
833,  and  note  7  L.R.A.  (N.S.)   357;  Fleming  v.  Northern  Tissue  Paper 
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Mill,  135  Wis.  357,  15  L.E.A.(N.S.)   701,  114  N.  W.  841,  aud  note  to 
15  L.R.A.(lSr.S.)    701. 

3.  Sufficiency  of  evidence. 

Whether  the  evidence  suffices  to  prove  a  given  fact  is  always 
for  the  jury,  unless  it  could  afford  no  support  for  a  verdict  for 
the  party  who  adduced  it  and  on  whom  is  the  burden  of  proof.  ^ 

If  the  evidence  is  conflicting  it  is  for  the  jury,  but  if  not, 
and  there  are  no  diverse  inferences  permissible  upon  it,  it  is 
for  the  court;  ^  and  likewise  when  it  is  not  disputed  or  contra- 
dicted.' 

1  Gibbons  v.  Farwell,  63  Mich.  344,  6  Am.  St.  Kep.  301,  29  N.  W.  855. 
See  also  note  to  2  L.R.A.  340. 

It  is  for  the  court  where  the  evidence  is  insufficient  to  sustain  the  neces- 
sary allegations.  Beisel  v.  Gerlach,  221  Pa.  232,  18  L.R.A.  (N.S.) 
516,  70  Atl.  721. 

aCetofonte  v.  Camden  Coke  Co.  78  N.  J.  L.  662,  27  L.E.A.(N.S.)  1058, 
75  Atl.  913;  Harris  v.  Norfolk  &  W.  E.  Co.  153  N.  C.  542,  31  L.R.A. 
(N.S.)  543,  138  Am.  St.  Rep.  686,  69  S.  E.  623. 

3  If  the  facts  are  not  susceptible  of  dispute,  it  is  for  the  court.  Buntiu;; 
y.  Hogsett,  139  Pa.  363,  12  L.R.A.  268,  23  Am.  St.  Rep.  192,  21  Atl. 
31,  33,  34;  Chattanooga  Light  &  P.  Co.  v.  Hodges,  109  Tenn.  331,  60 
L.R.A.  459,  97  Am.  St.  Rep.  844,  70  S.  W.  616;  Stone  v.  Boston  &  A. 
R.  Co.  171  Mass.  536,  41  L.R.A.  794,  51  N.  E.  1. 

On  any  state  of  the  evidence,  though  it  be  conflicting,  it  may 
become  pure  question  of  law  by  motion  to  direct  the  verdict  or 
by  other  motion  which  reduces  the  question  to  one. of  whether 
there  is  any  evidence  which,  in  law,  is  sufficient  to  go  to  the 
jury.^ 

1  Sufficiency  of  evidence  to  go  to  jury  is  law  question.  Bell  v.  Carter,  19 
L.R.A.(N.S.)  833,  90  C.  C.  A.  555,  164' Fed.  417;  Robinson  v.  Denver 
City  Tramway  Co.  90  C.  C.  A.  160,  164  Fed.  174;  Brown  v.  W.  T. 
Weaver  Power  Co.  140  N.  C.  333,  3  L.R.A. (N.S.)  912,  52  S.  E.  954; 
Molntyre  v.  Orner,  166  Ind.  57,  4  L.R.A. (N.S.)  1130,  117  Am.  St.  Rep. 
359,  76  N.  E.  750,  8  A.  &  B.  Ann.  Cas.  1087. 

As  to  the  scintilla  doctrine  being  abandoned  by  the  later  decisions,  see 
note,  2  L.R.A.  340. 

See  chapter  xxi..  Taking  Case  from  Jury. 

On  such  a  motion,  the  evidence  of  the  opposite  party  is  assumed  to  be 
true,  and  he  is  given  the  benefit  of  all  inferences  in  his  favor  which 
may  legitimately  be  drawn.     See  post,  chapter  xxi.  §  8. 
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4.  Inferences. 

Since  inferences  are  the  logical  means  of  arriving  at  the  fact 
proved  by  the  evidence,  they  constitute  decisions  of  facts  and 
therefore  belong  to  the  jury;  but  presumptions  deducible  by 
rule  of  law  from  given  facts  belong  to  the  court,  and  under  stat- 
iitcs  there  may  be  facts  which  are  declared  by  law  to  have  cer- 
tain legal  equivalents  which  the  court  only  can  declare.^ 

1  It  is  for  the  jury  to  say  whether  or  not,  on  special  facts,  an  inference 
may  be  drawn  which  will  rebut  a  legal  presumption.  Quimby  v.  Dur- 
gin,  148  Mass.  104,  1  L.E.A.  514,  19  N".  E.  14. 

Where  a  cause  was  tried  before  jurors  from  another  county  whence  it  had 
been  taken  on  a  cliange  of  venue,  it  was  error  to  submit  to  the  jury 
matters  which  were  of  common  knowledge  only  to  residents  of  the 
vicinage  where  the  cause  arose.  Reedy  v.  St.  Louis  Brewing  Asso.  161 
Mo.  523,  53  L.R.A.  805,  61  S.  W.  859. 

For  the  court,  where  the  effect  of  the  evidence  is  declared  by  law.  Pat- 
terson V.  Haydcn,  17  Or.  238,  3  L.R.A.  529,  11  Am.  St,  Rep.  822,  21 
Pac.  129. 

The  fact  that  the  brand  of  fuse  supplied  by  a  mining  company  for  the  use 
of  its  miners  was  in  general  use  and  favorably  known  was  not,  in 
law,  conclusive  evidence  that  company  was  not  negligent  in  furnish- 
ing that  brand.  WUta  v.  Interstate  Iron  Co.  103  Minn.  303,  16  L.R.A. 
(N.S.)  128,  115  N.  W.  169. 

Issues  raised  by  denial  of  receipt  of  notice  alleged  to  have  been  sent  by 
postal  card.  Bonewell  v.  Jacobson,  130  Iowa,  170,  5  L.R.A.  (N.S.) 
436,  106  N.  W.  614. 

Whetlier  person  presumably  dead  from  long  absence  died  before  or  after 
insurance  was  claimed  to  lapse  by  nonpayment  of  dues.  Butler  v. 
Supreme  Court,  I.  0.  F.  53  Wash.  118,  26  L.R.A.  (N.S.)  293,  101  Pac. 
481. 

The  court  cannot  rule  that  a  man  long  absent,  but  of  whose  existence  there 
were  rumors  eighteen  years  later,  was  dead  at  an  intermediate  date. 
Turner  v.  Williams,  202  Mass.  500,  24  L.R.A. (N.S.)  1199,  132  Am.  St. 
Rep.  511,  89  N.  E.  110.    " 

See,  generally,  illustrations  under  later  headings  in  this  chapter. 

5.  Miscellaneous  questions. 

[In  this  section  have  been  arranged  decisions  on  particular 
questions  of  a  concrete  nature.  They  are  collated  according  to 
subject-matter,  it  being  thought  to  be  the  most  serviceable  ar- 
rangement for  the  practitioner.  All  of  them  will  prove  more 
or  less  illustrative  of  the  general  rules  stated  in  the  previous  por- 
tion of  this  chapter.] 
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The  court  determines  matters  of  public  policy/  and  public 
use  or  eminent  domain,^  but  the  particular  necessity  of  a  taking 
may  rest  in  facts.' 

On  the  condemnation  of  land  for  a  railroad  it  is  for  the  jury 
to  decide  whether  compensation  for  consequent  pollution  of 
water  on  the  land  had  been  made  when  a  forniev  right  of  «ay 
was  condemned  for  another  road.* 

IBrush  V.  Carbondale,  229  111.  150,  82  N.  E.  252,  11  A.  &  E.  Ann.  Cas.  3  21. 

2  Whether  or  not  the  use  for  which  property  is  sought  to  be  taken  under 

the  power  of  eminent  domain  is  public.  Albright  v.  Sussex  County 
Light  &  Park  Commission,  71  N.  J.  L.  303,  309,  69  L.R.A.  768,  IDS 
Am.  St.  Eep.  749,  57  Atl.  398,  59  Atl.  146,  2  A.  &  E.  Ann.  Cas.  48; 
Eockingham  County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H.  531,  60  L.R.A. 
581,  58  Atl.  40. 

3  The  location,  number,  and  necessity  of  crossings  sought  to  be  condemned 

to  carry  the  spur  tracks  of  one  railroad  across  those  of  another  in- 
volve questions  of  fact  properly  submitted  to  a  jury  of  freeholderB. 
Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana  Western  R.  Co.  116  La.  17S, 
5  L.R.A.(N.S.)  512,  40  So.  627,  7  A.  &  E.  Ann.  Cas.  831. 
Whether  higliway  laid  out  across  a  railroad  track  will  interfere  with  opera- 
tion of  the  railroad.  New  York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  17  J 
Ind.  521,  24  L.R.A.  (N.S.)   1225,  86  N.  E.  840. 

4  Rudolph  V.  Pennsylvania  Schuylkill  Valley  R.  Co.  186  Pa.  541,  47  L.R.A. 

782,  40  Atl.  1083. 

It  is  not  for  the  jury  alone  to  say  whether  school  authorities 
could  separate  white  and  colored  children ;  ^  and  the  court 
may  deteimine  whether  Bible  reading  in  the  public  schools 
has  taken  the  form  of  sectarian  instruction.^ 

1  Power  of  authorities  to  assign  wliite  and  colored  children  to  different 
schools  held  not  for  jury  alone.  People  ex  rel.  Bibb  v.  Alton,  193  111. 
309,  56  L.R.A.  95,  61  N.  E.  1077. 

estate  ex:  rel.  Freeman  v.  Scheve,  65  Neb.  853,  59  L.E.A.  927,  91  N.  W. 
846,  93  N.  W.  169. 

Existence  and  effect  of  an  alleged  common  error  which  has 
become  a  rule  of  property  is  for  the  court.' 

lO'Donnetl  v.  Glenn,  9  Mont.  452,  8  L.R.A.  629.  23  Pac.  1018. 
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It  is  a  question  of  fact  whether  a  nuisance  or  no  nuisance  ex- 
ists, if  the  opinions  of  individuals  might  differ  thereon.* 

iHart  V.  Albany,  3  Paige,  213;  Bond  v.  Smith,  44  Hun,  219;  Centerville 
V.  Woods,  57  Ind.  192;  Macomber  v.  Nichols,  34  Mich.  212,  22  Am. 
Dec.  522;  Eex  v.  Wright,  3  Barn.  &  Ad.  683,  1  L.  J.  Mag.  Cas.  N.  S. 
74,  12  Eng.  Eul.  Cas.  560.     See  also  note  to  36  L.R.A.  595. 

Whether  the  obstruction  of  a  sidewalk  by  the  uses  made  by  the  abutting 
owner  is  a  nuisance  is  for  the  jury  unless  it  is  clear  that  it  was  or 
was  not  so.  Graves  v.  Shattuck,  35  N.  H.  257,  69  Am.  Dec.  536.  But 
see  Jochem  v.  Robinson,  66  Wis.  638,  57  Am.  Rep.  298,  29  N.  W.  642. 

The  invalidity  of  foreign  incorporation  as  a  defense  where 
the  incorporation  was  evasively  done  is  a  law  question.* 

iDemarest  v.  Flack  (Demarest  v.  Grant),  128  N.  Y.  205,  13  L.R.A.  854, 
28  N.  E.  645. 

Whether  a  perfect  title  is  proved  is  for  the  jury,  unless  it  is 
connected  with  the  public  title,  or  all  claims  are  cut  off  by 
adverse  possession.* 

1  Beaufort  Land  &  Invest.  Co.  v.  New  River  Lumber  Co.  86  S.  C.  358,  30 

L.R.A.(N.S.)   243,  68  S.  E.  637. 

The  rule  or  measure  of  damages  or  liability  is  for  the  court, 
and  their  amount  for  the  jury.* 

1  Carpenter  v.  Red  Cloud,  64  Neb.  126,  89  N.  W.  637 ;  Houston  &  T.  C. 
R.  Co.  V.  Buchanan,  38  Tex.  Civ.  App.  165,  84  S.  W.  1073;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Phillips,  35  Tex.  Civ.  App.  337,  80  S.  W.  107;  John- 
son V.  Kahn,  97  Mo.  App.  628,  71  S.  W.  725;  Snyder  v.  Lake  Shore 
&  M.  S.  R.  Co.  131  Mich.  418,  91  N.  W.  643;  Van  Camp  Hardware 
&  Iron  Co.  V.  O'Brien,  28  Ind.  App.  152,  62  N.  E.  464. 

Amount  of  damages  to  be  awarded  a  passenger  negligently  carried  beyonil 
his  destination,  where  there  is  any  evidence  tending  to  establish  the 
right  to  recover.  Dalton  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  78  Kan. 
232,  17  L.R.A.  (N.S.)   1226,  96  Pac.  475,  16  A.  &  E.  Ann.  Cas.  185. 

Where  homesteader's  premises  are  overflowed  by  reason  of  n  wrongful 
obstruction  of  a  natural  water  course,  the  court  should  define  his 
rights  in  the  homestead,  and  leave  the  .jury  to  determine  his  Interest 
and  the  consequent  liability  of  the  wrongdoer,  from  consideration  of 
the  improvements  made,  the  length  of  time  the  homestead  lias  existed, 
and  all  other  facts.  McLeod  v.  Spencer,  21  Okla.  165,  17  L.R.A. (N.S.) 
958,  129  Am.  St.  Rep.  774,  95  Pac.  754, 
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Q.  Cause  and  effect;  proximate  cause. 

The  operations  of  cause  and  effect  are  for  the  jury  if  the  de- 
cision rests  in  fact.^ 

Which  was  the  proximate  one  of  several  causes  is  ordinarily 
a  fact  question.^ 

1  Whether  loss  viaa  entirely  caused  by  given  injury.  Lord  v.  American 
Mut.  Acci.  Asso.  89  Wis.  19,  26  L.E.A.  741,  46  Am.  St.  Rep.  815,  61 
N.  W.  293. 

^Vllether  a  consignor  of  a  horse  which  became  ill  because  of  exposure  in 
transit  contributed  to  its  death  by  leading  it,  under  the  supervision 
of  a  competent  veterinary  surgeon,  through  a  storm  to  a  veterinary 
hospital  2  miles  distant.  Wente  v.  Chicago,  B.  &  Q.  E.  Co.  79  Neb. 
179,  15  L.R.A.(N.S.)   756,  112  N.  W.  300,  115  N.  W.  859. 

<'ause  of  settling  of  earth  in  sewer  trench  as  between  improper  filling, 
natural  causes,  and  subsidence  by  breaking  of  water  pipe.  Updike 
V.  Omaha,  87  Neb.  228,  30  L.R.A.{N.S.)   589,  127  N.  W.  229. 

'Whether  landowner  has,  by  construction  of  drainage  ditches,  so  augmented 
the  natural  drainage  as  to  affect  the  liability  of  a  railroad  which  has 
obstructed  its  outlet.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co.  12!) 
Iowa,  465,  3  L.R.A.(N.S.)    973,  113  Am.  St.  Rep.  483,  105  N.  W.  958. 

«  Louisville,  N.  A.  &  C.  E.  Co.  v.  Nitsche,  126  Ind.  229,  9  L.R.A.  750,  22 
Am.  St.  Rep.  582,  26  N.  E.  51;  Schumaker  v.  St.  Paul  &  D.  E.  Co. 
46  Minn.  39,  12  L.E.A.  257,  48  N.  W.  559 ;  Cole  v.  German  Sav.  &  L. 
Soc.  63  L.R.A.  416,  59  C.  C.  A.  593,  124  Fed.  113;  Coy  v.  Indianapolis 
Gas  Co.  146  Ind.  655,  36  L.R.A.  535,  46  N.  E.  17. 

As  to  proximate  cause  being  for  the  jury,  see  also  note  in  2  L.R.A.  696. 

Held  to  be  a  jury  question. 

Cause  of  death.     Travelers'  Ins.  Co.  v.  Melick,  27  L.R.A.  629,  12  C.  C.  A. 

544,  27  U.  S.  App.  547,  65  Fed.  178. 
Riding  on  or  boarding  car  in  forbidden  way  as  cause  of  accident.    Anthony 

v.  Mercantile  Mut.  Acci.  Asso.  162  Mass.  354,  26  L.R.A.  406,  44  Am. 

St.  Rep.  367,  38  N.  E.  973. 

Disease  or  injury  as  cause  of  hurt  or  accident.  Chicago  City  R.  Co.  v, 
Saxby,  213  111.  274,  68  L.R.A.  164,  104  Am.  St.  Rep.  218,  72  N.  E. 
755;  Modern  Woodman  Acci.  Asso.  v.  Shyrock,  54  Neb.  250,  39  L.R.A. 
826,  74  N.  W.  607. 

I'se  of  heavy  sledge  as   external,  violent,  and  accidental  means  causinj; 

injury.     Atlanta  Acci.  Asso.  v.  Alexander,  104  Ga.  709,  42  L.R.A.  ISf^. 

30  S.  E.  939. 
Whether  injuries  were  accidental  or  self-inflicted,  where  insured  was  found 

unconscious  in  a  burning  building,  to  which  he  had  gone  to  work. 

Wilkinson  v.  iEtna  L.  Ins.  Co.  240  111.  205,  25  L.R.A.(N.S.)    125U, 

130  Am.  St.  Rep.  269,  88  N.  E.  550. 
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Whether  one  found  dead  had  committed  suicide,  wliere  he  was  lying  a-^ 
if  a  pistol  had  fallen  from  his  hand,  but  had  no  known  reason  or  dis- 
position towards  suicide,  and  his  plans  forbade  that  inference,  thougli 
his  wife  was  of  opinion  that  he  had  talcen  his  own  life.  O'Connor  v. 
Modern  Woodmen,  110  Minn.  18,  25  L.E.A.(N.S.)  1244,  124  N.  W.  454. 

Interference  as  cause  of  person's  breaking  his  contract.  Doremus  v.  Heii- 
nessy,  176  III.  608,  43  L.R.A.  797,  68  Am.  St.  Rep.  203,  52  N.  E.  924, 
54  N.  E.  524. 

Roadmaster's  or  engineer's  negligence  in  backing  train  while  servant  was. 
in  danger.  Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich.  409,  7  L.R.A. 
623,  19  Am.  St.  Rep.  180,  44  N.  W.  1034. 

Negligence  in  knocking  over  object  on  sidewalk.  L.  Wolff  Mfg.  Co.  v.  Wil- 
son, 152  111.  9,  26  L.R.A.  229,  38  N.  E.  694. 

Failure  to  place  guard  wires,  as  cause  of  resultant  electric  shock.  Block 
V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365,  46  Am.  St. 
Rep.  849,  61  N.  W.  1101. 

Whether  spread  of  fire  was  proximate  to  its  origin  or  to  change  of  wind. 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  Transp.  &  Mfg.  Co. 
27  Fla.  1,  157,  17  L.R.A.  33,  9  So.  661. 

Original  improper  filling,  or  later  causes  acting  toward  same  result,  as 
cause  of  the  breaking  through  of  a  pavement  into  a  cavity  after  many 
years.  Updike  v.  Omaha,  87  Neb.  228,  30  L.R.A.(N.S.)  589,  127  K. 
W.  229. 

Whether  dropping  of  bucket  or  previous  swinging  thereof  was  the  proxi- 
mate cause  of  injuries  to  coal  heaver  who  was  knocked  down  by  a 
coal  bucket  and  hurt  by  its  fall,  which  bucket  having  acquired  "too 
much  swing,"  was  dropped,  without  warning,  at  the  signal  of  the 
hatch  tender,  where  evidence  was  conflicting  as  to  whether  hatch 
tender  saw  him  while  bucket  was  swinging,  or  could  have  seen  him 
after  bucket  knocked  him  down,  before  it  dropped.  Anderson  v.  Pitts- 
burgh Coal  Co.  108  Minn.  455,  26  L.R.A.  (N.S.)   624,  122  N.  W.  794. 

Whether  breaking  of  a  kingbolt  was  the  proximate  cause  of  injury  received 
in  a  runaway.  Comer  v.  Meyer,  78  N.  J.  L.  464,  29  L.R.A. (N.S.) 
597,  74  Atl.  497. 

Whether  the  sending  out  of  a  locomotive  with  a  defective  eccentric  was 
the  cause  of  the  injury  to  the  engineer,  who,  after  discovering  and 
repairing  it  imperfectly,  was  proceeding  to  his  next  station,  when  it 
broke.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  108  Minn.  449,  25 
L.R.A. (N.S.)   3.39,  133  Am.  St.  Rep.  462,  122  N.  W.  668. 

Ueld  to  he  a  court  question. — 

If  the  facts  connected  with  an  accident  are  undisputed,  the  question  of 

proximate  cause  is  for  the  court.     Fanizzi  v.  New  York  &  Q.  C.  R. 

Co.  113  App.  Div.  440,  99  N.  Y.  Supp.  281;  Trapp  v.  McClellan,  68 

App.  Div.  362,  74  N.  Y.  Supp.  130. 

11  is  for  the  court  to  say  whether  the  evidence  tends  to  prove  causative 
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negligence.     Cincinnati  Street  R.  Co.  v.  Murray,  53  Ohio  St.  570,  3n 
L.R.A.  508,  42  N.  E.  596. 
Legal  proximity  as  between  successive  and  unrelated  cau.ses  is  for  tlie  court. 
Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  390,  58  L.R.A.  399,  60  Pac. 
338. 

7.  Reasonableness;  necessity;  probable  cause. 

The  reasonableness  of  an  act  or  omission  with  reference  to 
a  particular  occasion  is  for  the  jury,^  but  if  it  presents  a  ques- 
tion of  justice  or  propriety  it  is  for  the  court.* 

1  Excuse  for  shooting  within  city.  Chesterfield  v.  Ratliff,  52  S.  C.  503,  43 
L.R.A.  503,  30  S.  E.  593. 

Shooting  into  assemblage  of  dogs  as  necessary  means  to  abate  nuisance. 
Hubbard  v.  Preston,  90  Mich.  221,  15  L.R.A.  249,  30  Am.  St.  Rep. 
426,  51  N.  W.  203. 

Necessity  for  killing  trespassing  dog.  Hodges  v.  Causey,  77  Miss.  353,  4S 
L.R.A.  95,  78  Am.  St.  Rep.  525,  26  So.  945. 

Necessity  for  use  of  unloading  skids  across  sidewalk.  Jochem  v.  Robin- 
son, 72  Wis.  199,  1  L.R.A.  178,  39  N.  W.  383. 

Held  error  to  submit  to  jury  medical  necessity  for  abortion  to  get  rid 
of  an  illegitimate  fetus,  where  such  necessity  is  not  suggested  in  the 
evidence,  and  action  is  on  an  insurance  policy  of  deceased.  Wells  v. 
New  England  Mut.  h-  Ins.  Co.  191  Pa.  207,  53  L.R.A.  327,  71  Am.  St. 
Rep.  763,  43  Atl.  126. 

Exccssiveness  of  force  to  regain  possession  of  property.  Com.  v.  Donahue, 
148  Mass.  529,  2  L.R.A.  623,  12  Am.  St.  Rep.  591,  20  N.  E.  171,  8  Am. 
Crim.  Rep.  45. 

Necessity  for  officer  striking  drunken  person  resisting  arrest,  over  the  hea.l 
with  a  billy,  when  bystanders  were  present  who  presumably  would 
render  assistance,  and  whether  more  than  permissible  force  is  used 
where  death  results  from  blows.  State  v.  Phillips,  119  Iowa,  652,  67 
L.R.A.  292,  94  N.  W.  229,  13  Am.  Crim.  Rep.  325. 

Vse  of  soft  coal  to  operate  factory  in  a  country  district  suitable  for  coun- 
try homes.  McCarty  v.  Natural  Carbonic  Gas  Co.  189  N.  Y.  40,  13 
L.R.A.(N.S.)  465,  81  N.  E.  549,  12  A.  &  E.  Ann.  Cas.  840. 

Use  of  unloading  skids  over  walk.  John  A.  Tolman  &  Co.  v.  Chicago,  24il 
111.  208,  24  L.R.A.(N.S.)  97,  88  N.  E.  488,  16  A.  &  E.  Ann.  Cas.  142. 

Reasonable  use  of  flowage  right.  Chapman  v.  Newmarket  Mfg.  Co.  74 
N.  H.  424,  15  L.R.A.(N.S.)   292,  68  Atl.  868. 

MTiether  a  party  has  used  more  than  his  fair  proportion  of  the  water, 
where  there  is  insufficient  in  the  stream  for  power  purposes  for  botli 
upper  and  lower  proprietors.  Canton  v.  Shock,  66  Ohio  St.  19,  5S 
L.R.A.  637,  90  Am.  St.  Rep.  557,  63  N.  E.  600. 
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Reasonable  use  by  landowners  of  waters  located  beneath  their  premises  in 
well-defined  strata  and  upon  which  they  are  dependent  for  their  water 
supply.  Erickson  v.  Crookston  Waterworks  Power  &  Light  Co.  105 
Minn.  182,  17  L.E.A.fN.S.)   650,  117  N.  W.  435. 

Whether  real  property  levied  upon  is  reasonably  capable  of  subdivision, 
and  whether  levy  is  therefore  excessive.  Bridger  v.  Exchange  Bank, 
126  Ga.  821,  8  L.R.A.(N.S.)  463,  115  Am.  St.  Rep.  118,  56  S.  E.  97. 

8  Use  of  premises  with  reference  to  neighboring  property.  Frost  v.  Berke- 
ley Phosphate  Co.  42  S.  C.  402,  26  L.R.A.  693,  46  Am.  St.  Rep.  736, 
20  S.  E.  280. 

Owner's  use  of  land  for  business  amounting  to  nuisance,  as  proper  use 
and  place.  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  208,  9  L.R.A, 
737,  25  Am.  St.  Rep.  595,  20  Atl.  900. 

Meaning  of  a  by-law  and  its  reasonableness  when  facts  are  undisputed. 
Carney  v.  New  York  L.  Ins.  Co.  162  N.  Y.  453,  49  L.R.A.  471,  76  Am. 
St.  Rep.  347,  57  N.  E.  78. 

lender  of  $5  bill  for  car  fare.  Barker  v.  Central  Park,  N.  &  E.  River  R. 
Co.  351  N.  Y.  237,  35  L.R.A.  489,  56  Am.  St.  Rep.  626,  45  N.  E.  550. 

The  reasonableness  of  an  ordinance  is  one  of  law,  and  not  of  fact;  but  in 
some  cases  the  facts  must  be  established  before  the  question  can  be 
determined.  Houston  &  T.  C.  R.  Co.  v.  Dallas,  98  Tex.  396,  70  L.R.A. 
850,  84  S.  W.  648. 

Reasonableness  of  municipal  ordinance  requiring  removal  of  stationary 
awnings  where  the  question  of  good  faith  of  municipal  authorities 
was  not  involved.  Small  v.  Edenton,  146  N.  C.  527,  20  L.R.A.  (N.S.) 
145,  60  S.  E.  413. 

Thus  the  reasonableness  of  the  regulations  of  a  carrier  is  a 
law  question,'  and  so  is  the  reasonableness  of  time  as  applied 
to  an  undisputed  state  of  facts,^  while  if  the  time  was  depend- 
ent on  doubtful  facts  it  should  go  to  the  jury.* 

The  Federal  courts  and  some,  but  not  all,  others  hold  that 
it  is  for  the  court  to  say  whether  an  account  rendered  has  been 
kept  an  unreasonable  time  so  as  to  make  it  an  account  stated.* 

1  Reasonableness   of    regulation    excluding   colored   women    from    passenger 

ear.  Chilton  v.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  88,  19  L.R.A.  269,  21 

S.  W.  458. 
Reasonableness  of  rule  separating  white  and  colored  passengers.     Bowie  v. 

Birmingham  R.  &  Electric  Co.  125  Ala.  397,  50  L.R.A.  632,  82  Am.  St. 

Rep.  247,  27  So.  1016. 
Reasonableness  of  a  railroad's   rule  for  the  government  of   its  business. 

South  Florida  R.  Co.  v.  Rhodes,  25  Fla.  40,  3  L.R.A.  733,  23  Am.  St. 

Rep.  506,  5  So.  633. 
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Reasonableness  of  a  regulation  of  a  carrier  of  passengers.     Central  R.  Co. 

V.  Motes,  117  Ga.  923,  62  I,.E.A.  507,  97  Am.  St.  Rep.  223,  43  S.  K. 

990. 
Reasonableness  of  railroad's  regulation  refusing  to  sell  tickets  or  check 

baggage  to  a  regular  stopping  place  of  passenger  train.  Pittaburgli, 

C.  &  St.  L.  R.  Co.  V.  Lyon,  123  Pa.  140,  2  L.R.A.  489,  10  Am.  St. 

Rep.  517,  16  Atl.  607. 
Reasonableness  of  a  railroad's  rules  for  the  movement  of  trains:     Little 

Rock  &  M.  R.  Co.  V.  Barry,  43  L.R.A.  349,  28  C.  C.  A.  644,  56  U.  S. 

App.  37,  84  Fed.  944. 
Whether  freight  agent  was  justified  in  refusing  to  deliver  freight  until 

payment  of  a  higher  amount  stated  in  waybill,  or  until  he  verified 

the  charge,  where  two  amounts  were  given  on  waybill.     Beasley  v. 

Baltimore  &  P.  R.  Co.  27  App.  D.  C.  595,  6  L.R.A.  (N.S.)   1048. 

2  When  the  facts  are  undisputed,  and  different  inferences  cannot  reason- 

ably be  drawn  from  the  same  facts,  the  question  of  what  is  reason- 
able time  is  one  of  law  for  the  court.  Wright  v.  Bank  of  the  Metrop- 
olis, 110  N.  Y.  237,  1  L.R.A.  289,  6  Am.  St.  Rep.  356,  18  N.  E.  79: 
Traveler's  Ins.  Co.  v.  Myers,  62  Ohio  St.  529,  49  L.R.A.  760,  57  N.  E. 
458;  Electric  Fireprooflng  Co.  v'.  Smith,  113  App.  Div.  615,  99  N.  Y. 
Supp.  37. 

But  see  Houston  &  T.  C.  R.  Co.  v.  Batchler,  37  Tex.  Civ.  App.  116,  83  S. 
W.  902. 

Reasonableness  of  time  for  removal  of  freight  from  cars  so  as  to  relieve 
carrier  from  risk  of  loss,  where  facts  are  undisputed.  Normile  >'. 
Northern  P.  R.  Co.  36  Wash.  21,  67  L.R.A.  271,  77  I'ac.  1087. 

Wlicther  two  months  was  a  reasonable  time  to  allow  an  attorney  to  pay 
a  client  money  collected  by  him.  Goodyear  Metallic  Rubber  Co.  v. 
Baker  (Goodyear  Metallic  Rubber  Co.  v.  Carpenter)  81  Vt.  39,  17 
L.R.A.(N.S.)   667,  69  Atl.  160,  5  A.  &  E.  Ann.  Cas.  1207. 

Bills  and  notes. — Reasonableness  of  time  within  which  to  demand  pay- 
ment and  give  notice  on  a  demand  note,  where  facts  are  undisputed. 
Turner  v.  Iron  Chief  Min.  Co.  74  Wis.  355,  5  L.R.A.  533,  17  Am.  St. 
Rep.  168,  43  N.  W.  149;  Leonard  v.  Olson,  99  Iowa,  162,  35  L.R.A. 
381,  61  Am.  St.  Rep.  230,  68  N.  W.  677. 

That  the  facts  relative  to  the  time  of  forwarding  and  presenting  a  check 
are  not  disputed  does  not  necessarily  make  the  question  whether  the 
presentment  was  at  a  reasonable  time  one  for  the  court.  Citizens' 
Bank  v.  First  Nat.  Bank,  135  Iowa,  605,  13  L.R.A.(N.S.)  303,  113  N. 
W.  481. 

3  Reasonableness  of  time  for  removal  of  growing  timber,  and  duration  of 

right  of  way   incident   thereto.   McRae   v.   Stillwell,   111   Ga.   65,   55 
L.R.A.  513,  36  S.  E.  604. 
Whether   a  warranted   machine   was   returned   within   a   reasonable  tinn^ 
after  seller's  abandonment  of  attempts  to  make  it  fulfil  the  warranty. 
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First  Nat.  Bank  v.  Butcher,  128  Iowa,  413,,  1  L.R.A.  (N.S.)    142,  10 1 
N.  W.  497. 

Reasonableness  of  eight  months'  delay  after  expiration  of  time  withiTi 
which  policy  allowed  action  to  be  brought  thereon,  where  insurer  had 
authorized  delay  to  await  return  of  agent  alleged  to  have  receivcil 
premiums.  Hall  v.  Union  Cent.  L.  Ins.  Co.  23  Wash.  610,  51  L.11.A. 
288,  83  Am.  St.  Rep.  844,  63  Pac.  505. 

Whether  master  repaired  defective  machine  within  a.  reasonable  time  after 
general  promise  to  do  so.  Andrecsik  v.  New  Jersey  Tube  Co.  73  M 
J.  L.  664,  4  L.E,A,(N.S.)   913,  63  Atl.  719,  9  A.  &  E.  Ann.  Cas.  1006. 

Bills  and  notes. — ^Whether  a  train  departed  too  early  in  the  day  to  admit 
of  the  forwarding  of  a  check  on  the  day  following  its  receipt.  Lewis. 
H.  &  Co.  V.  Montgomery  Supply  Co.  59  W.  Va.  75,  4  L.R.A.(N.S.)  132, 
52  S.  E.  1017. 

In  carriage  of  passengers  or  freight. — Reasonableness  of  time  allowed  for 
loading  and  unloading  cars,  and  charge  for  detention  of  cars  there- 
after. Kentucky  Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co.  98  Ky.  152,  36- 
L.R.A.  850,  50  Am.  St.  Rep.  326,  32  S.  W.  595. 

Time  allowed  consignee  to  remove  goods  ao  as  to  reduce  carrier's  liability 
to  that  of  warehouseman,  is  for  the  court  where  facts  are  undis- 
puted, and  for  the  jury  where  they  are  in  dispute  and  unsettled. 
Poythress  v.  Durham  &  S.  R.  Co.  148  N.  C.  391,  18  L.R.A.(N.S.)  427, 
62  S.  E.  515. 

Whether  six  days  was  a  reasonable  length  of  time  in  which  to  determine 
railroad  freight  rate  from  Florida  to  Washington,  District  of  Colum- 
bia. Beasley  v.  Baltimore  &  P.  R.  Co.  27  App.  D.  C.  595,  6  L.R.A. 
(N.S.)   1048. 

Reasonableness  of  time  before  departure  of  train,  for  passenger  to  deliver 
his  baggage  to  carrier.  Fleischman  v.  Southern  R.  Co.  76  S.  C.  237, 
9  L.R.A.(N.S.)   519,  56  S.  E.  974. 

As  to  what  is  reasonable  time  for  passenger  to  leave  station  and  tlnis 

terminate  his  status  as  passenger,  see  post,  this  chapter.  Carriers, 
4  See  note  to  29  L.R.A.  (N.S.)   341. 


Whether  the  special  circumstances  under  which  an  alleged 
discriminating  rate  was  made  sufficed  to  make  it  reasonable  and 
fair  has  been  held  a  fact  question.^ 

1  Whether  a  discriminatory  rate  is  relieved  of  its  objections  by  agreemei't  of 
shipper  receiving  it  to  furnish  railroad  with  certain  goods  at  a  given 
price.  Louisville,  E.  &  St,  L.  Consol.  R.  Co.  v.  Wilson,  132  Ind.  517.- 
18  L,R.A.  105,  32  N.  E,  311, 
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Whether  a  work  is  one  generally  necessary  to  be  done  on  Sun- 
day is  a  question  of  law,^  but  the  contrary  haa  been  held  of  an 
act  necessary  to  save  a  particular  property.* 

1  Keeping  barbershop  open  on  Sunday.     Com.  v.  Waldman,  140  Pa.  89,  11 

L.K.A.  563,  21  Atl.  248. 

2  Pumping  of  an  oil  well  on  Sunday,  where  evidence  is  conflicting  as  to 

injury  caused  by  not  pumping.  State  v.  McBee,   52  W.  Va.  257,  60 
L.E.A.  638,  43  S.  E.  121. 

Whether  an  act  ordinarily  insubordinate  was  justified  by  an 
exigent  necessity  has  been  held  a  jury  question,^  and  so  also 
as  to  what  were  "necessary"  supplies  for  an  undertaking.* 

1  Whether  the  mate  of  a  vessel  should  have  resorted  to  strong  measures  to 
obtain  command,  because  the  captain  had  become  mentally  derans<'il- 
Williams  v.  Hays,  ]57  N.  Y.  541,  43  L.E.A.  253,  68  Am.  St.  Eep.  71)7, 
52  N.  E.  589. 

*  Whether  supplies  furnished  were  necessary,  where  one  agreed  to  crop  an- 
other's land  for  a  share  of  the  crop  after  paying  for  supplies  furnished 
to  enable  him  to  make  the  crop.  Bourland  v.  llcKniglit,  79  Ark.  427, 
4  L.R.A.(N.S.)  698,  96  S.  W.  179. 

The  court  may  decide  if  a  given  cause  was  probable  cause/ 
but  must  leave  its  existence  in  fact  to  the  jury.* 

1  For  arrest,  where  the  facts  are  not  in  controversy.  Slater  v.  Taylor,  .jl 
App.  D.  C.  100,  18  L.E.A. (N.S.)   77. 

Whether  an  official  board  had  reasonable  and  probable  cause  for  asserting 
its  authority  under  the  statute  is  for  the  court;  thus,  whether  board 
of  health  acted  without  reasonable  and  probable  cause  for  taking 
sanitary  measures.  Valentine  v.  Englewood,  76  N.  J.  L.  509,  ]!• 
L.R.A.(3Sr.S.)  262,  71  Atl.  344,  ]6  A.  &  E.  Ann.  Cas.  731. 

8Stoecker  v.  Nathanson,  5  Neb.  (Unof.)  435,  70  L.E.A.  667,  98  N.  ^V. 
1061. 

The  question  of  probable  cause  is  for  the  jury  where  there  Is  room  for  two 
opinions.  Davis  v.  McMillan,  142  Mich.  391,  3  L.E.A. (N.S.)  928,  ]K! 
Am.  St.  Eep.  585,  305  N.  W.  862,  7  A.  &  E.  Ann.  Cas.  854. 

Whether  defendant  in  a.  malicious  prosecution  action  had  probable  cause 
for  believing  another  committed  crime,  so  as  to  justify  making  a  com- 
plaint. Smith  V.  Clark,  —  Utah,  — ,  26  L.E.A. (N.S.)  953,  106  Pac. 
053. 
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8.  Diligence. 

It  is  for  the  jury  to  say  whether  there  was  diligence  under 
the  particular  circumstances  in  proof.^ 

1  Diligence  of  consignee  of  C.  0.  D.  goods  in  making  claim  after  time  for 
transmission  of  money  to  consignor.  Hardy  v.  American  Exp.  Co.  182 
Mass.  328,  59  L.E.A.  731,  65  N.  E.  375. 

Diligence  in  rescinding  subscription  to  stock  induced  by  correspondence, 
after  subscriber  learned  of  insolvency  of  the  bank.  Newton  Nat.  Bank 
V.  Newbegin,  33  L.K.A.  727,  20  C.  C.  A.  339,  40  U.  S.  App.  1,  74  Fed. 
135. 

Depositor's  diligence  in  examining  his  pass  boolv  and  returned  vouchers, 
and  in  supervising  his  agent's  conduct,  where  he  is  permitted  to  make 
the  examination,  where  the  evidence  tends  to  show  lack  of  diligence. 
First  Nat.  Bank  v.  Richmond  Electric  Co.  106  Va.  347,  7  L.R.A.(N.S.) 
744,  117  Am.  St.  Rep.  1014,  56  S.  E.  152. 

9.  Probability. 

In  a  criminal  case  it  was  held  a  question  of  fact  whether  an 
unlawful  assemblage  of  men  to  intimidate  officers  might  prob- 
ably culminate  in  the  killing  of  one  of  them.* 

1  Probability  that  killing  of  legislator  would  result  from  assemblage  of  men 
at  state  capitol  gathered  as  result  of  conspiracy  to  alarm  legislators 
by  so  assembling.  Powers  v.  Com.  110  Ky.  386,  53  L.R.A.  245,  61 
S.  W.  735,  13  Am.  Crim.  Rep.  464. 

10.  Carriers;  passengers. 

Whether  a  railroad  is  a  common  carrier,*  or  was  carrying 
goods  at  a  certain  time  in  a  certain  way,*  or  whether  it  took 
goods  as  carrier  or  warehouseman,^  are  for  the  jury  if  resolvable 
upon  special  facts. 

As  to  reasonableness  of  carriers'  rules,  see  ante,  this  chapter,  Reasonable- 
ness, §  7. 

1  Whether  a  railroad  is  a  general  commercial  railroad  or  a  logging  road, 

where  the  evidence  is  not  clear.  Campbell  v.  Duluth  &  N.  E.  R.  Co.  107 
Minn.  358,  22  L.R.A.  (N.S.)    190,  120  N.  W.  375. 

2  Whether  a  carrier  was,   at  a  particular  time,  shipping  freight  at  pub- 

lished rates.     Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.  141 
N.  C.  171,  6  L.E.A.(N.S.)  225,  53  S.  E.  823. 

3  Whether  railroad  received  trunks  as  carrier  or  warehouseman.     Fleisch- 

man  v.  Southern  R.  Co.  76  S.  0.  237,  9  L.E.A.(N.S.)    519,  56  S.  E. 
974. 
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The  sufficiency  of  proven  facts  to  make  one  a  passenger  is  a 
law  question.^ 

It  is  for  the  jury  to  say  what  is  a  reasonable  time  for  a  pas- 
senger to  depart  from  the  depot,  thus  terminating  his  relation/ 
or  whether  his  acts  showed  intention  to  terminate  it/  but  on  un- 
disputed facts  it  devolves  on  the  court.* 

1  What  facts  will  create  contract  relation  of  carrier  and  passenger.  Chi- 

cago &  E.  I.  K.  Co.  V.  Jennings,  190  111.  478,  54  L.R.A.  827,  60  N.  E. 
818. 

2  Whether  passenger  injured  at  station  after  his  arrival  had  a  reasonable 

opportunity  to  terminate,  by  arranging  to  leave  station,  his  relation 
to  the  carrier.  Powell  v.  Philadelphia  &  R.  E.  Co.  220  Pa.  638,  20 
L.R.A.(N.S.)   1019,  70  Atl.  268. 
See  note  to  2  L.R.A.  (N.S.)  876,  citing  Houston  &  T.  C.  E.  Co.  v.  Batchler, 
37  Tex.  Civ.  App.  116,  83  S.  W.  902. 

3  Good  faith  of  passenger  in  turning  back  when  leaving  carrier's  premises, 

on  hearing  that  his  brother  had  been  shot,  where  action  is  for  as- 
sault on  passenger  by  servants  of  carrier.  Layne  v.  Chesapeake  &  0. 
R.  Co.  68  W.  Va.  213,  31  L.R.A.(N.S.)  414,  69  S.  E.  700. 

4  Glenn  v.  Lake  Erie  &  W.  E.  Co.  165  Ind.  659,  2  L.R.A.  (N.S.)   872,  112 

Am.  St.  Rep.  255,  75  N.  E.  282,  6  A.  &  E.  Ann.  Cas.  1032. 

So  as  to  time  for  removal  of  goods  at  destination.* 

1  For  jury. — Reasonable  diligence  in  removing  goods  before  carrier's  lia- 
bility became  tliat  of  warehouseman.  Lewis  v.  Louisville  &  N.  E.  Co. 
135  ICy.  361,  25  L.R.A. (N.S.)  938,  122  S.  W.  184. 

Whether  a  particular  building  at  a  place  was  a  passenger  de- 
pot within  the  meaning  of  a  statute  was  for  the  jury.* 

So  it  is  almost  invariably  a  jury  question  whether  a  particular 
point  is  within  the  limits  of  the  depot  grounds  of  a  railroad.* 

1  State  V.  Indiana  &  I.  S.  R.  Co.  133  Ind.  69,  18  L.R.A.  502,  32  N.  E.  817. 
sWilmot  V.  Oregon  R.  &  Nav.  Co.  48  Or.  494,  7  L.R.A. (N.S.)   202,  120 

Am.  St.  Rep.  840,  87  Pac.  528,  11  A.  &  E.  Ann.  Cas.  18,  and  note  to 

7  L.R.A. (N.S.)  213,  citing  many  cases. 

Whether  a,  point  where  animals  entered  upon  railroad  tracks  was  a  part 
of  the  depot  grounds,  where  the  evidence  is  conflicting  or  different 
inferences  might  be  drawn.     Wilmot  v.  Oregon  R.  &  Nav.  Co.  supra. 
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11.  Incorporation. 

Whether  dealings  were  with  an  ineffectual  incorporation  or 
the  members  thereof/  and  whether  persons  carrying  on  a  bank 
were  acting  as  a  partnership  or  a  corporation/  is  for  the  jury. 

The  duties  of  corporate  directors  and  the  degree  of  care  en- 
tailed by  them  is  a  law  qtiestion,  but  it  is  for  the  jury  to  say 
whether  they  have  fulfilled  their  duties  as  defined  by  the  court* 

1  Slocum  V.  Head,  105  Wis.  431,  50  L.R.A.  324,  81  N.  W.  673. 

2  Question  whether  corporation  or  partnership,  where  there  was  evidence 

of  the  organization  of  a  bank  under  a  legal  charter,  holding  of  stock, 
and  receipt  of  dividends  thereon.  Hallstead  v.  Coleman  (Hallstcad 
V.  Curtis)   143  Pa.  352,  13  L.R.A.  370,  22  Atl.  977. 

3  See  also  note  to  55  L.R.A.  758. 

13.  Partnership. 

When  the  question  whether  a  partnership  exists  is  a  matter 
of  doubt,  to  be  decided  by  inferences  to  be  drawn  from  all  the 
evidence,  it  is  one  of  fact  for  the  jury ;  and  the  court  should 
not  nonsuit  or  direct  the  jury  to  find  a  verdict  for  tlio  plaintiff 
or  defendant,'  but  the  right  to  protection  of  a  limited  partner- 
ship act  is  one  of  law.^ 

iSeabury  v.  Bollea   (Seabury  v.  Crowell)   51  N.  J.  L.  103,  52  N.  J.  L.  413, 

11  L.R.A.  136,  16  Atl.  54,  21  Atl.  952. 
2  Partners'   right   to   protection   of   Pennsj'Ivania   limited   partnership   act 

where  failure  to  comply  with  its  requirements  appears  on  the  face 

of  their  certificate.     Vanhorn  v.  Corcoran,  127  Pa.  255,  4  L.R.A.  386, 

18  Atl.  6. 

13.  Personal  status,  relation,  occupation,  or  capacity. 

The  relation  created  between  parties  by  a  written  contract  is 
exclusively  a  court  question,  and  the  same  is  true  as  to  an  oral 
one  if  there  is  no  dispute  as  to  the  terms;  but  if  there  is  any 
question  on  the  evidence  as  to  what  the  contract  was,  the  ques- 
tion becomes  one  for  the  jury.' 

1  Relation  created  between  parties  to  a  written  contract  for  railroad  con- 
struction work.  Good  v.  .Johnson,  38  Colo.  440,  8  L.R.A.  (N.S.)  8!)G,  88 
Pac.  439. 

Applied  in  determining  "who  are  independent  contractors,"  in  note  to 
17  L.R.A.(N.S.)    382. 
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Existence  of  marriage  ordinarily  rests  in.  fact;  *  and  infancy, 
question  depending  on  uncorroborated  testimony  of  mother,  is 
for  the  jui'y.* 

1  The  court  cannot  rule  as  a  matter  of  law  that  a  marriage  had  been  en- 
tered into  in  good  faith  and  followed  by  continuous  cohabitation  after 
the  removal  of  an  existing  impediment,  under  a  statute  validating 
marriages  under  such  circumstances,  since  such  question  is  one  of 
fact.  Turner  v.  Williams,  202  Mass.  500,  24  L.R.A.(N.S.)  1199,  132 
Am.  St.  Rep.  511,  89  N.  E.  110. 

The  court  should  not  rule  that  a  marriage  has  been  annulled  by  divorce, 
as  a  matter  of  law,  where  that  fact  is  in  evidence.     Ibid. 

a  Waterman  v.  Waterman,  42  Misc.  195,  85  N.  Y.  Supp.  377. 

Whether  persons  were  engaging  in  a  common  enterprise/ 
■or  whether  one  was  a  "guide,"  "  have  been  held  jury  questions ; 
hut  whether  a  proved  occupation  was  or  was  not  within  a  statn- 
tory  definition  was  for  the  court.' 

1  Whether  riding  with  another  in  his  private  conveyance  constitutes  enga- 
ging in  a  common  enterprise.  Nesbit  v.  Garner,  75  Iowa,  314,  ]  L.R.A. 
152,  9  Am.  St.  Rep.  486,  39  N.  W.  516. 

*  What  constitutes  unlicensed  guiding.  State  v.  Snowman,  94  Me.  99,  50 
L.R.A.  544,  80  Am.  St.  Rep.  380,  46  Atl.  815. 

'  Whether  one  doing  proven  kind  of  work  is  entitled  to  "laboring  man  or 
woman's''  exemption.  Wildner  v.  Ferguson,  42  Minn.  112,  6  L.R.A. 
338,  18  Am.  St.  Rep.  495,  43  N.  W.  794. 

14.  Master  and  servant;  agency. 

As  to  negligence  of  or  towards  servants,  see  post,  this  chapter,  §  28,  Neg- 
ligence of  Master  or  Servant. 

"Necessity  of  minor  servant's  assumption  of  authority,  see  ante,  this 
chapter.  Necessity. 

It  is  for  the  jury  to  determine  whether  the  relation  of  mas- 
ter and  servant  existed  between  two  parties,*  or  whether  a 
party  was  agent  of  one  to  whom  he  reported,*  or  for  which 
party  one  acted  as  agent,'  or  whether  he  acted  for  both  par- 
ties,* and  whether  an  agent  had  a  given  authority.* 

1  Williams  v.  First  Nat.  Bank,  118  App.  Div.  555,  102  N.  Y.  Supp.  ]03]. 

2  Agency  of  paity  whose  letters,  coupled  with  testimony  that  he  reported 

merchant's  status  to  a  mercantile  agency,  indicated  ageroy,  but  there 
Abbott.  C'i\.  .Tur.  T.— 33. 
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was  other  evidence  that  he  was  not  such  agent.  Bradstreet  Co.  v.  Gill, 

72  Tex.  115,  2  L.E.A.  405,  13  Am.  St.  Rep.  768,  9  S.  W.  753. 
3  Agency  for  the  lender  or  borrower  of  one  who,  in  negotiating  a  loan,. 

takes   a  bonus  therefor  from  borrower  in  addition  to  highest  legal 

rate  of  interest.     Vahlberg  v.  Keaton,  51  Ark.  534,  4  L.E.A.  462,  14 

Am.  St.  Rep.  73,  11  S.  W.  878. 
*  Whether   agent   of   insured   "in   any   manner"   aided   insurer.   People  v. 

People's  Ins.  Exch.  126  111.  466,  2  L.R.A.  340,  18  N.  E.  774. 
5  Whether  agent  in  possession  of  horses  for  purposes  of  sale  had  authority 

to  take  notes  payable  to  himself  for  the  purchase  price,  where  there 

is  nothing  to  show  that  he  might  not  have  taken  cash  in  payment. 

Galbraith  v.   Weber,   58   Wash.   132,  28  L.E.A.  (N.S.)    341,   107   Pac. 

1050. 

Whether  an  officer's  act  was  in  virtue  of  governmental  or 
proprietary  powers  of  a  municipality  is  for  the  jury,  when  it 
might  have  been  either.^ 

1  Whether  borough  sued  as  responsible  superior  has  succeeded  in  showing 
that  a  hydrant,  part  of  the  waterworks  system,  was  flushed,  under  su- 
pervision of  waterworks  superintendent,  for  the  benefit  of  the  fire 
department,  the  evidence  tending  to  show  that  such  was  the  case. 
Judson  V.  Winsted,  80  Conn.  384,  15  L.R.A.(N.S.)  91,  68  Atl.  999. 

It  is  also  for  them  to  determine  whether  an  act  amounts 
to  ratification/  and  generally  whether  a  servant's  act  was  in 
furtherance  of  his  master's  interest  and  within  the  scope  of 
his  employment,*  or  whether  at  the  time  he  had  abandoned  his 
master's  employment.' 

1  Use  by  a  city  of  gas  separators,  for  two  months  after  discovery  that  its 

agent  had  received  a  commission  upon  the  sale,  as  a  ratification  of 
sale.  Findlay  v.  Pertz,  13  C.  C.  A.  559,  29  L.R.A.  188,  31  U.  S.  App. 
340,  66  Fed.  427. 
Retention  in  service  of  agent  as  ratification  to  be  passed  upon  from  all 
the  evidence.  Dillingham  v.  Anthony,  73  Tex.  47,  3  L.R.A.  634,  15 
Am.  St.  Rep.  753,  11  S.  W.  139. 

2  Question  whether  servant  acted  within  the  scope  of  his  employment  and 

in  furtherance  of  his  master's  interest.  Baltimore  Consol.  E.  Co.  v. 
Pierce,  89  Md.  495,  45  L.R.A.  527,  43  Atl.  940;  Ritchie  v.  Waller. 
63  Conn.  155,  27  L.R.A.  161,  38  Am.  St.  Rep.  361,  28  Atl.  29. 
Master's  liability  for  motorman's  act  in  running  car  into  a  buggy,  where 
it  was  claimed  he  did  it  maliciously,  but  there  were  circumstances- 
from  which  it  was  inferable  that  it  was  done  in  furtherance  of  mas- 
ter's business.     Baltimore  Consol.  R.  Co.  v.  Pierce,  supra. 
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Whether  railroad  company  was  the  responsible  superior  of  a  sleepiug-tar 
porter  who  assaulted  a  passenger  at  the  time  of  transferring  him  to 
another  train  because  of  accident,  the  porter  having  the  ticket  and 
being  the  only  representative  of  the  railroad,  and  the  passenger  hav- 
ing demanded  that  he  procure  sleeping-car  privileges  on  the  other 
train.  Dwiiielle  v.  New  York  C.  &  H.  R.  E.  Co.  120  N.  Y.  117,  8  L.R.A. 
224,  17  Am.  St.  Eep.  611,  24  N.  E.  319. 

Question  whether  servant's  act  was  within  the  course  of  his  employment, 
or  to  wreak  personal  revenge,  where  evidence  admits  of  either  in- 
ference. Nelson  Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448,  46 
L.R.A.  314,  71  Am.  St.  Rep.  729,  64  N.  E.  471. 

Whether  servant  who  recklessly  shot  at  a  trespasser  on  master's  property 
acted  within  the  scope  of  his  employment.  Magar  v.  Hammond,  183 
N.  Y.  387,  3  L.R.A.  (N.S.)   1038,  76  N.  E.  474. 

Whether  carrier's  agent  acted  within  the  scope  of  his  employment  in 
shooting  a  person  who  used  abusive  language  to  him  concerning  stor- 
age charges  on  baggage.  Daniel  v.  Petersburg  R.  Co.  117  N.  C.  592,  4 
L.R.A.(N.S.)   485,  23  S.  E.  327. 

Whether  agent  who  went  upon  premises  to  take  possession  of  mortgaged 
chattel  was  acting  as  such  agent  when  he  assaulted  the  mortgagee. 
Anderson  v.  International  Harvester  Co.  104  Minn.  49,  16  L.R.A. 
(N.S.)   440,  116  N.  W.  101. 

Liability  for  arrest  of  a  person  by  servant,  where  evidence  tended  to  show 
it  was  to  get  person  out  of  the  way  so  the  master's  telephone  line 
might  be  run  across  other's  property  without  his  consent,  and  also 
that  it  was  because  of  an  assault  on  servant  by  arrested  person- 
Jackson  V.  American  Teleph.  &  Teleg.  Co.  139  N.  C.  347,  70  L.R.A. 
738,  51  S.  E.   1015. 

The  court  may  rule  as  law  that  servant  acted  for  his  master  in  castim; 
vessel  off  from  a  wharf,  as  he  stated,  though  it  was  done  after  he  had 
forbidden  the  mooring  by  his  master's  authority  and  been  sworn  at 
by  the  vessel  owner  because  of  it,  and  threatened.  Ploof  v.  Putnam, 
83  Vt.  252,  2G  L.R.A. (N.S.)  251,  138  Am.  St.  Rep.  1085,  75  Atl.  277. 

3  Servant's  abandonment  of  his  master's  business,  at  time  he  committed  a 
tort  so  as  to  relieve  master  from  liability,  where  evidence  is  conflict- 
ing. Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  70  L.R.A. 
627,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  594. 

Whether  the  facts  exist  which  make  two  servants  fellows  is 
a  jury  question,  but  it  is  for  the  court  to  decide  if  there  is  no 
conflict  in  the  evidence  or  in  the  inferences  permissible,  and 
ordinarily  as  a  practical  result  it  becomes  a  jury  question 
whether  they  were  fellow  servants.* 

When  there  is  no  dispute  as  to  the  facts  or  the  inferences 
to  be  drawn  from  them,  it  is  a  law  question  whether,  in  a  given 
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act,  an  alleged  vice  principal  was  doing  one  of  the  personal  and 
nondelegable  duties  of  the  master ;  *  but  if  there  is  any  doubt 
or  dispute  it  ought  to  go  to  the  jury.' 

1  McGowaii  V.  St.  Louis  &  I.  M.  R.  Co.  61  Mo.  528 ;  Neal  v.  Northern  P. 
R.  Co.  57  Minn.  3G5,  59  N.  W.  312. 

See  also  exhaustive  discussion  and  collection  of  cases  in  note  to  50  L.R.A. 
421. 

For  the  jury  to  determine  from  all  the  evidence  whether  two  were  fellow- 
servants,  unless  the  evidence  clearly  proves  that  relationship,  and 
it  is  error  to  restrict  the  jury  to  the  question,  to  what  extent  the  con- 
ditions which  would  make  them  so  specifically  existed.  Illinois  Steel 
Co.  V.  Ziemkowski,  220  111.  324,  4  L.R.A.  (N.S.)  1161,  77  N.  E.  190. 

Whether  city  employee  of  one  department  taking  measurements  of  a  bridge 
was  a  fellow  servant  of  other  city  employees  of  a  different  department, 
who  were  tending  the  bridge.  Gothman  v.  Chicago,  236  111.  9,  19  L.R.A. 
(N.S.)   1178,  86  N.  E.  152,  15  A.  &  E.  Ann.  Cas.  830. 

Employees  as  fellow  servants  in  the  performance  of  a  particular  act,  where 
the  evidence  was  conflicting,  and  legitimate  conclusions  therefrom 
were  not  such  that  all  reasonable  men  would  agree  on  them.  Illinois 
Southern  R.  Co.  v.  Marshall,  210  111.  562,  66  L.R.A.  297,  71  N.  E.  597. 

2Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017. 

3  For  jury  whether  superintendent  who  ordered  an  employee  to  clean  .i 
machine  while  it  was  running  was  in  the  performance  of  an  act  which 
was  a  part  of  mode  and  manner  of  the  master's  business,  and  whether 
such  command  was  that  of  the  master.  Moore  v.  Dublin  Cotton  Mills, 
127  Ga.  609,  10  L.R,A.(N.S.)  772,  56  S.  E.  839. 

Whether  superintendent's  act  in  assisting  men  whom  he  directed  to  re- 
place a  belt  on  a  pulley  was  one  of  superintendence  or  that  of  ordinary 
employee.  Gallagher  v.  Newman,  190  N.  Y.  444,  16  L.R.A.  (N.S.)  146, 
83  N.  E.  480. 

See  also  note  in  54  L.R.A.  63,  and  cases  there  cited. 

It  is  a  law  question  whether  the  agent's  disobedience  makes 
him  liable.* 

1  Agent's  liability  for  loss  to  principal  caused  by  failure  to  comply  with 
clear  and  specific  v^ritten  instructions,  where  the  facts  are  undis- 
puted. Queen  City  F.  Ins.  Co.  v.  First  Nat.  Bank,  18  N.  D.  603,  22 
L.R.A.(N.S.)  509,  120  N.  W.  545. 

The  rightfulness  of  the  discharge  of  a  servant  is  a  law  ques- 
tion,* but  the  reasonableness  of  a  justification  for  disobedience,' 
or  for  interference  with  employment,  was  held  a  fact  question.' 
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Except  in  clear  cases,  it  is  a  question  of  fact  whether  the 
misconduct  of  a  servant  has  been  condoned  by  the  master.* 

1  Whether   servant  was   properly   discharged,  where  the  facts   are   undis- 

puted and  show  disobedience  of  master's  reasonable  orders,  defianco 
of  his  authority,  and  unfaithfulness  justifying  a  discharge.  Von 
Heyne  v.  Tompkins,  89  Minn.  77,  5  L.R.A.(N.S.)  524,  93  N.  W.  901. 

2  Whether  an  order  issued  to  an  employee  to  perform  was  so  unreasonable 

as  to  justify  its  disobedience.  Development  Co.  v.  King,  24  L.R.A. 
(N.S.)  812,  88  C.  C.  A.  255,  161  Fed.  91. 

3  Whether   interference   with    laborer's   employment   under   a   closed   shop 

agreement  was  justifiable.     Berry  v.  Donovan,  188  Mass.  353,  5  Ij.R.A, 

(N.S.)  899,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  A.  &  E.  Ann.  Cas. 

738. 
♦Sabin  v.  Kendrick,  58  App.  Div.  108,  68  N.  Y.  Supp.  546;  McGrath  v. 

Bell,  ]  Jones  &  S.  195;  Jordan  v.  J.  R.  Weber  Moulding  Co.  77  Mo. 

App.  577. 
See  also  note  to  8  L.R.A. (N.S.)   1007. 

15.  Bodily  or  mental  conditions. 

The  sufficiency  of  evidence  evincive  of  one's  mental  state, 
from  which  to  infer  insanity,  is  for  the  jury.* 

The  question  of  insiirable  good  health  when  the  evidence  is 
conflicting  or  lacking  on  material  questions  of  fact,^  and  that 
of  total  disability,'  and  the  resulting  bodily  and  mental  effect 
of  bad  treatment  of  a  husband  or  wife  by  the  other,  is  a  pure 
question  of  fact.* 

iBlackstone  v.  Standard  Life  Acci.  Ins.  Co.  74  Mich.  592,  3  L.R.A.  48(;, 

42  N.  W.  156. 
2  Barnes  v.  Fidelity  Mut.  Life  Asso.  191  Pa.  618,  45  L.R.A.  264,  43  Atl. 

341. 
Whether  »  government  pensioner,  for  vertigo  and  impaired  sight  result 

ing    from    cannon-shot   wound    in    head,   was    "bodily    infirm"    within 

the  warranty  of  a  life  insurance  policy,  where  it  was  not  shown  tliiit 

his  actual  physical  condition   was  affected.  Black  v.  Travellers'  Ins. 

Co.  61  L.R.A.  500,  58  C.  C.  A.  14,  121  Fed.  732. 
8  Total  disability  of  person  who  was  shown  to  go  to  his  office  every  da> . 

but  was  unable  to  do  any  kind  of  work.    Turner  v.  Fidelity  &  C.  Co. 

112  Mich.  425,  38  L.R.A.  529,  67  Am.  St.  Rep.  428,  70  N.  W.  89P.. 

*  Whether  the  treatment  of  a  husband  or  wife  by  the  other  was  such  as 
to  seriously  endanger  reason  or  health.  Robinson  v.  Robinson,  66  N. 
H.  600,  15  L.R.A.  121,  49  Am.  St.  Rep.  632,  23  Atl.  362. 
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If  there  is  any  conflict  in  the  evidence,  it  should  be  left  to 
the  jury  to  say  whether  habits  of  an  insured  brought  him  vt^i th- 
in a  provision  of  the  policy  against  the  use  of  liquors,*  or  wheth- 
er one  was  intoxicated  at  a  given  time.* 

1  Order  of  United  C.  T.  v.  McAdam,  61  C.  C.  A.  22,  125  Fed.  358;  Follis 

V.  United  States  Mut.  Acei.  Asso.  94  Iowa,  435,  28  L.R.A.  78,  58  Am. 
St.  Kep.  408,  62  N.  W.  807;  Johanns  v.  National  Acci.  Soe.  16  App. 
Div.  104,  45  N.  Y.  Supp.  117.     See  also  note  to  15  L.E.A.(N.S.)  212. 

2  Intoxication,  where  sleep  and  time  to  sober  had  intervened  before  the 

accident  occurred.  Bakalars  v.  Continental  Casualty  Co.  141  Wis.  43, 
25  L.K.A.(N.S.)  1241,  122  N.  W.  721,  18  A.  &  E.  Ann.  Cas.  1123. 

16.  Physical  conditions  and  qualities. 

The  fact  of  a  particular  physical  tendency  is  for  the  jury.* 

iThe  liability  of  cattle  from  a  certain  locality  to  communicate  a  disease. 
Clarendon  Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros.  89  Tex. 
483,  31  L.R.A.  669,  59  Am.  St.  Rep.  70,  34  S.  W.  98,  35  S.  W.  474. 

Whether  a  commodity  is  in  fact  adulterated  or  degraded,*  and 
by  what  means,'  is  for  the  jury. 

1  Whether  the  artificial  red  coloring  of  kerosene  was  an  adulteration  under 

a  statute  making  it  prima  facie  evidence  without  test  that  dark- 
colored  or  dirty  appearing  oils  are  unsalable,  the  evidence  being  con- 
flicting as  to  the  nature  and  effect  of  the  color.  Bartles  Oil  Co.  v. 
Lynch,  109  Jlinn.  487,  25  L.R.A.  (N.S.)   1234,  124  N.  W.  1,  994. 

2  Whether  milk  was  skimmed  or  watered,  where  it  was  below  standard  in 

solids  but  there  was  a  doubt  as  to  which  was  done.  Seattle  v.  Erick- 
son,  55  Wash.  675,  25  L.R.A.  (N.S.)    1027,  104  Pac.  1128. 

The  jury  may  determine  whether  or  not  a  beverage  is  an  in- 
toxicant, and  whether  vinous  or  spirituous.* 

1  The  intoxicating  parties  of  various  liquors  and  their  general  nature 
are  to  be  decided  by  the  jury.  Com.  v.  Peckham,  2  Gray,  514;  State 
V.  Giersch,  98  N.  C.  720,  4  S.  E.  193;  State  v.  Muncey,  28  W.  Va. 
494.     See  also  note  to  20  L.R.A.  649. 

"Peach  cider"  as  an  intoxicant.  Topeka  v.  Zufall,  40  Kan.  47,  1  L.R.A. 
387,  19  Pac.  359. 

Whether  cider  was  vinous  or  spirituous  liquor  was  for  the  jury  where 
there  was  testimony  by  some  persons  that  they  felt  its  intoxicating 
effects.  Com.  v.  Eeyburg,  122  Pa.  299,  2  L.R.A.  415,  16  Atl.  351^ 
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They  may  also  declare  whether  a  stream  can  be  a  public 
highway,*  or  whether  waters  were  a  water  course/  or  what  was 
the  general  nature  of  a  water  way.' 

The  court  may  determine  the  character  of  a  way  used  by 
the  public,  where  the  facts  are  not  in  dispute.* 

1  Whether  or  not  waters  are  inherently  capable  of  use  as  a  common  pas- 

sage for  the  public.     New  England  Trout  &  S.  Club  v.  Mather,  68 
Vt.  338,  33  L.K.A.  569,  35  Atl.  323. 
Proof  of  sufficiency  of  stream  for  floatage  of  logs  and  flat  boats  during 
winter  season,  to  authorize  its  declaration  as  a  public  highway.    Olive 
V.  State,  86  Ala.  88,  4  L.R.A.  33,  5  So.  653. 

2  Whether  or  not  an  obstructed  bayou  was  a  water  course.     Yazoo  &  M. 

Valley  R.  Co.  v.  Davis,  73  Miss.  678,  32  L.R.A.  262,  55  Am.  St.  Rep. 

562,  19  So.  487. 
^  Whether  ditch  across  river  bend  was  ever  anything  more  than  a  drainage 

ditch.  Stimson  v.  Brookline,  197  Mass.  568,  16  L.R.A.  (N.S.)   280,  125 

Am.  St.  Rep.  382,  83  N.  E.  893,  14  A.  &  E.  Ann.  Cas.  907. 
*  Character  of  way  used  by  public,  whether  by  dedication,  prescription,  or 

invitation,   where   facts   are    undisputed.     Hammill   v.    Pennsylvania 

R.  Co.  56  N.  J.  L.  370,  24  L.R.A.  531,  29  Atl.  151. 

What  constitutes  vacancy  or  nonoccupancy  is  a  question  for 
the  court;  but  whether  or  not  a  building  is  vacant  or  unoccu- 
pied is  a  question  of  fact.* 

1  Moody  V.  Amazon  Ins.  Co.  52  Ohio  St.   12,  26  L.R.A.  313,  49  Am.  St. 

Rep.  699,  38  N.  E.  1011. 
Whether  mill  in  which  machinery  was  not  operated  for  more  than  thirty 

days  was  shut  down  held  for  court.    Brehm  Lumber  Co.  v.  Svea  Ins. 

Co.  36  Wash.  520,  68  L.R.A.  109,  79  Pac.  34. 
Nonoccupancy  of  church  where  windows  are  boarded  up  and  services  not 

held,  because  there  is  for  time  being  no  minister  to  officiate,  held  for 

jury.     Hampton  v.  Hartford  F.  Ins.  Co.  65  N.  J.  L.  265,  52  L.R.A. 

344,  47  Atl.  433. 

Whether  in  any  case  appliances  or  buildings  placed  upon 
the  land  can  become  fixtures  partakes  of  intent  and  the  circum- 
stances, and  is  a  fact  question.* 

1  Miller  v.  Wadingham,  91   Cal.  377,  13  L.R.A.  680,  27  Pac.  750. 

Whether  gas  fixtures,  steam  radiators,  kitchen  range,  and  window  and 
door  screens  are  fixtures  which  will  pass  under  a  mortgage  of  the 
realty.  Hook  v.  Bolton,  199  Mass.  244,  17  L.R.A. (N.S.)  699,  127  Am 
St.  Rep.  487,  85  N.  E.  175. 
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The  court  should  not  determine  that  trade  fixtures  placed  on  leased  prop- 
erty by  a  tenant  are  not  removable,  unless  such  holding  Is  clearly 
necessary,  where  the  lease  showed  that  parties  intended  such  addi- 
tions should  be  made  and  should  be  removable  as  trade  fixtures.  Ee 
New  York  City  (Re  Improvement  of  Water  Front)  192  N.  Y.  295, 
18  L.E.A.(N.S.)   423,  127  Am.  St.  Rep.  903,  84  N.  E.  1105. 

17.  Fraud;  duress;  undue  influence. 

The  existence  of  fraud  or  any  of  its  elements  is  generally  a 
jury  question.^ 

1  Warner  v.  Norton,  20  How.  448,  15  L.  ed.  950;  Gregg  v.  Sayre,  8  Pet. 

244,  8  L.  ed.  932;  Clark  v.  United  States,  6  Wall.  543,  18  L.  ed.  916. 
Good  faith  of  execution  sale,  regular  on  its  face,  assailed  on  ground  of 

fraud  and  collusion.     Caswell  v.  Jones,  65  Vt.  457,  20  L.R.A.  503,  36 

Am.  St.  Rep.  879,  26  Atl.  529. 
Good  faith  of  the  giving  of  notes  in  payment  of  stock  subscription.     Rouse, 

H.  &  Co.  V.  Detroit  Cycle  Co.  Ill  Mich.  251,  38  L.R.A.  794,  69  N.  W. 

511. 
Inability  of  injured  passenger  and  her  witness  to  tell  name  of  ferryboat 

on  which  injured,  as  ignorance  or  evidence  of  fraud.    Rosen  v.  Boston, 

187  Mass.  245,  68  L.R.A.  153,  72  N.  E.  992. 
Efficacy  of  false  token  to  deceive.    Com.  v.  Beckett,  119  Ky.  817,  68  L.R.A. 

633,  115  Am.  St.  Rep.  285,  84  S.  W.  758. 
Whether  architect's  certificate  of  completion  required  by  building  contract 

was  arbitrarily  withheld.     Bush  v.  Jones,  6  L.R.A.  (N.S.)    774,  75  C. 

C.  A.  582,  144  Fed.  942. 

In  any  case  of  doubt  it  is  for  the  jury  to  say  whether  a  state- 
ment designed  to  induce  action  by  another  was  an  expression 
of  opinion  or  a  representation  of  fact;  but  statements  clearly 
falling  within  the  settled  rules  of  law,  as  to  which  are  of  fact 
and  which  of  opinion,  are  to  be  governed  thereby,  and  not  given 
to  the  jury.* 

And  the  materiality  of  an  alleged  misrepresentation  is  a  ques- 
tion of  law  where  the  facts  are  undisputed.^ 

WTiether  it  was  relied  upon  is  for  the  jury.' 

Whether  or  not  a  conveyance  is  in  fraud  of  creditors  is  pri- 
marily a  question  of  fact,  but  where  the  facts  shown  are  prima 
facie  evidence  of  such  intent,  the  law,  in  the  absence  of  any- 
thing to  control  them,  draws  such  inference.* 

1  Messer  v.  Smyth,  59  N.  H.  41 ;  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am. 
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Rep.  523;  Banta  v.  Savage,  12  Nev.  151,  7  Mor.  Min.  Rep.  113.  See- 
also  note  35  L.R.A.  441. 

SDawe  V.  Morris,  149  Mass.  188,  4  L.R.A.  158,  14  Am.  St.  Rep.  404,  21 
N.  E.  313. 

Materiality  of  false  representation  is  for  court,  whether  relied  upon  af- 
firmatively to  support  an  action  for  deceit,  or  defensively  to  avoid 
a  contract  because  of  deceit.  Greenleaf  v.  Gerald,  94  Me.  91,  50 
L.R.A.  542,  80  Am.  St.  Rep.  377,  46  Atl.  799. 

But  materiality  of  omission  to  mention  another  policy  and  that  applicant 
was  an  embezzler,  in  an  application  for  life  insurance,  was  for  jury 
under  a  statute  providing  that  only  material  misstatements  and  con- 
cealments should  defeat  the  policy.  Penn.  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.  286,  37  U.  S. 
App.  692,  72  Fed.  413,  38  L.R.A.  70,  19  C.  C.  A.  316,  43  U.  S  App. 
75,  73  Fed.  653. 

Held  for  jury  where  statement  of  age  was  not  made  in  response  to  a  direct 
inquiry  of  the  insurer,  and  its  materiality  not  settled  by  agreement 
of  the  parties.  Spence  v.  Central  Aoci.  Ins.  Co.  236  111.  444,  19  L.R.A. 
(N.S.)  88,  86  N.  E.  104. 

*  Whether  one  claiming  to  have  been  deceived  rightly  or  properly  relied 

on  the  statements  made  to  him  has  been  held  a  jury  question  in  numer- 
ous cases,  as  shown  by  Hopkins  v.  Hawkeye  Ins.  Co.  57  Iowa,  203,  42 
Am.  Rep.  41,  10  N.  W.  605 ;  Sim  v.  Pyle,  84  111.  271 ;  Farr  v.  Peter- 
son, 91  Wis.  182,  64  N.  W.  863;  Savage  v.  Stevens,  126  Mass.  207; 
Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.  See  also  note  in 
37  L.R.A.  615. 

Whether  seller  of  land  against  whom  specific  performance  is  sought  was 
induced  by  words  or  acts  of  buyer  to  believe  that  he  would  transfer 
an  option  on  another  piece  of  land  to  him.  Rudishill  v.  Whitener, 
146  N.  C.  403,  15  L.R.A.  (N.S.)    81,  59  S.  E.  995. 

The  question  of  fraudulent  intent  in  an  alleged  preferential  purchase  of 
goods  from  an  insolvent  debtor  is  one  of  fact.  Babcock  v.  Eckler,  24 
N.  Y.  623;  Hooser  v.  Hunt,  65  Wis.  71,  26  N.  W.  442;  McFadden  v. 
Mitchell,  54  Cal.  628;  Wilcox  v.  Landberg,  30  Minn.  93,  14  N.  W.  365. 
And  this  rule  is  made  by  statute  in  some  jurisdictions.  See  note  to 
36  L.R.A.  363,  and  cases  there  cited. 

Where  the  statutes  make  intent  to  defraud  a  question  of  fact,  it  never- 
theless remains  for  the  court  to  decide  whether  the  instrument  is, 
on  its  face,  fraudulent  as  matter  of  law.  Robinson  v.  Elliott,  22 
Wall.  513,  22  L.  ed.  758.  Though  it  is  said  that  the  cases  will  be 
rare  in  which  an  instrument  is,  on  its  face,  void.  Lockwood  v.  Har- 
ding, 79  Ind.  133. 

*  Matthews  v.  Thompson,  186  Mass.  14,  66  L.R.A.  421,  104  Am.  St.  Rep. 

550,  71  N.  E.  93. 
Adequacy  of  consideration  for  transfer  of  real  estate  by  failing  debtor  is. 
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for  jury.    Mobile  Sav.  Bank  v.  McDonnell,  89  Ala.  434,  9  L.R.A.  645 ; 
18  Am.  St.  Eep.  137,  8  So.  137. 

What  constitutes  duress  is  a  matter  of  law ;  whether  it  exists 
in  a  particular  state  of  facts  is  a  question  of  fact.^ 

1  Galusha  v.  Sherman,  105  Wis.  263,  47  L.R.A.  417,  81  N.  W.  495. 

The  validity  of  a  release,  and  whether  a  payment  was  as  com- 
pensation or  gratuity,  is  a  jury  question.* 

1  Fraud  in  obtaining  release  from  injured  servant.    Schus  v.  Powera-Simp- 

son  Co.  85  Minn.  447,  69  L.R.A.  887,  89  N.  W.  68. 
Payment  to  Injured  servant  as  gratuity  or  compensation.     Ibid. 
Whether  a  release  was  fraudulently  obtained  from  an  injured  passenger, 

where  the  evidence  is  in  dispute.     Norvell  v.  Kanawha  &  M.  R.  Co. 

67  W.  Va.  467,  29  L.R.A.  (N.S.)  325,  68  S.  E.  288. 

Inferences  as  to  undue  influence  should  go  to  a  jury.* 

1  Validity  of  will  which  makes  inadequate  provision  for  a  helpless  child 
without  property,  in  favor  of  other  children  happily  circumstanced, 
where  there  is  evidence  of  undue  influence.  Meier  v.  Buchter,  197 
Mo.  68,  6  L.E.A.(N.S.)   202,  94  S.  W.  883,  7  A.  &  E.  Ann.  Cas.  887. 

•Supposed  communications  to  a  woman  from  her  deceased  husband  through 
a  medium,  which  to  some  extent  prompted  provisions  of  her  will,  as 
constituting  undue  influence.  Steinkuhler  v.  Wempner,  169  Ind.  154, 
15  L.R.A.(N.S.)  673,  81  N.  W.  482. 


18.  Intent,  assent,  election,  waiver,  or  other  mental  purpose. 

Intent,  even  where  the  facts  are  undisputed,  is  for  the  jury, 
since  it  lies  in  inference,  yet  some  proof  must  be  adduced  from 
which  the  inference  m,ay  be  drawn  that  such  intent  existed ;  *  so 
of  the  question  whether  acts  were  done  with  intent  to  deliver 
goods,^  or  to  change  domicil.* 

1  Hall  V,  Stevens,  116  N.  Y.  201,  5  L.R.A.  802,  22  N.  E.  374. 

Intent  and  purpose  of  president  and  another,  who  effected  a  contract  prior 

to  time  of  incorporation.     Oakes  v.  Cattaraugus  Water  Co.  143  N.  Y. 

430,  26  L.R.A.  544,  38  N.  E.  461. 
Predetermination   to   commit   suicide,   where   insured   was   insolvent   and 

heavily  involved.     Ritter  v.  Mutual  L.  Ins.  Co.  42  L.R.A.  583,  17  C. 

C.  A.  537,  28  U.  S.  App.  612,  70  Fed.  954. 
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Whether  a  notation  refeiriiig  to  additional  security  was  placed  on  a  note 
with  such  intent  as  materially  to  alter  it  by  incorporating  terms  of  a 
previous  note,  or  whether  it  was  done  simply  by  way  of  memorandum. 
Farmers'  Nat.  Bank  v.  McCall,  25  Okla.  600,  26  L.K.A.(N.S.)  217,  108 
Pac.  866. 

Whether  acts  of  landlord  in  filling  and  building  dock  were  with  intention 

of  repairing  or  of  re-entering  leased  lot.     Kneeland  v.  Schmidt,  78 

Wis.  345,  11  L.R.A.  498,  47  N.  W.  438. 
2  Whether  executory  grain  contract  contemplated  actual  delivery  or  was 

a  deal  in  futures.     Pope  v.  Hanke,  155  111.  617,  28  L.R.A.  568,  40  N. 

E.  839. 

Delivery  as  devesting  vendor's  lien,  where  facts  are  numerous  and  equivo- 
cal, susceptible  of  different  inferences  as  to  intent.  Conrad  v.  Fisher, 
37  Mo.  App.  352,  8  L.R.A.  147. 

s  Whether  the  departure  from  established  domicil  in  one  state  and  resi- 
dence in  another  state  resulted  in  a  change  of  residence.  Bechtel  v. 
Bechtel,  101  Minn.  511,  12  L.R.A. (N.S.)   1100,  112  N.  W.  883. 

Where  the  evidence  is  conflicting  or  inferences  diverse,  the 
question  of  assent  or  volition/  acceptance,^  delivery,^  election,* 
abandonment,*  or  waiver  *  is  for  the  jury. 

1  Householder's  consent  to  a  search,  by  an  officer  of  the  law,  of  premises 
for  evidence  of  crime.  McClurg  v.  Brenton,  123  Iowa,  368,  65  L.R.A. 
519,  101  Am.  St.  Rep.  323,  98  N.  W.  881. 

Assent  to  limited  liability  stipulation  where  live-stock  shipper  knew  that 
a  contract  was  to  be  signed,  and  expected  to  sign  one  like  he  previous- 
ly used,  but  did  not  know  the  terms  thereof,  and  different  forms  had 
previously  been  used.  St.  Louis  &  St.  R.  Co.  v.  Gorman,  79  Kan.  643, 
28  L.R.A.(N.S.)   637,  100  Pac.  647. 

Whether  an  employee  consented  to  the  transfer  of  a  business  to  a  lessee, 
where  different  conclusions  may  be  drown  from  the  facts.  White  v. 
Lumiere  North  American  Co.  79  Vt.  206,  6  L.R.A.(N.S.)  807,  64  Atl. 
1121. 

Whether,  from  patient's  consent  to  an  ooeration  on  her  left  ear,  consent 
to  an  operation  on  the  right  ear  was  implied,  the  need  for  which  was 
greater  and  was  found  upon  examination  while  patient  was  u.ider  the 
influence  of  anesthetics.  Mohr  v.  Williams,  95  Minn.  261,  1  L.R.A. 
(N.S.)  439,  111  Am.  St.  Rep.  462,  104  N.  W.  12,  5  A.  &  E.  Ann.  Cas. 
303. 

Consent  by  member  to  trial  by  society  without  charges  or  notice,  action 
being  against  labor  union  for  procuring  discharge.  Brennan  v.  United 
Hatters,  73  N.  J.  L.  729,  9  L.R.A. (N.S.)  254,  118  Am.  St.  Rep.  727, 
65  Atl.  165. 

Whether  submission  to  the  control  of  another  was  voluntary  or  brought 
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about  by  fear  that  force  would  be  used  is  for  the  jury  in  a  falai-^ 
imprisonment  action,  unless  it  is  clear  that  there  was  no  reaaonabh.- 
apprehension  of  force.  Hebrew  v.  Pulis,  73  N.  J.  L.  621,  7  L.R.A. 
(N.S.)  580,  118  Am.  St.  Rep.  716,  64  Atl.  121. 
But  question  whether  payment  of  license  fees  was  voluntary  or  involun- 
tary is  for  the  court,  where  facts  are  undisputed.  Eshow  v.  Albion,. 
153  Mich.  720,  22  L.R.A.  (N.S.)   872,  117  N.  W.  328. 

*  Acceptance  as  payment  or  not,  of  note  given  for  a  special  purpose  and 

where   debt   was   secured   by   lien   and  no   book   credit   was   entered. 
Quimby  v.  Durgin,  148  Mass.  104,  1  L.E.A.  514,  19  N.  E.  14. 

s  On  the  delivery  of  goods  by  a  seller  to  a,  carrier,  if  there  is  any  doubt 
as  to  the  intention  that  it  should  be  a.  delivery  for  the  purpose  of 
passing  title,  the  question  ought  to  go  to  the  jury,  for  it  is  a  question 
of  intent.  Gibbons  v.  Robinson,  63  Mich.  146,  29  N.  W.  533;  Ala- 
bama G.  S.  R.  Co.  v.  Mt.  Vernon  Co.  84  Ala.  173,  4  So.  356;  Mer- 
chants' Nat.  Bank  v.  Bangs,  102  Mass.  291.  It  is  for  the  court  where 
the  act  is  such  that  as  matter  of  law  the  intent  follows.  Smith  v. 
Edwards,  29  Hun,  493.  See  also  note  in  22  L.R.A.  415. 

*  Devisee's  refusal  to  state  whether  she  will  accept  devise  of  lands  in  her 

possession  or  claim  dower  in  other  lands  devised  in  the  same  will,  as 

evidence  of  election  to  take  under  the  will.     Zimmerman  v.  Lebo,  151 

Pa.  345,  17  L.R.A.  536,  24  Atl.  1082. 
E  Nonuser  of  condemned  easement  of  flowage  by  dam  which  has  washed 

away,  where  abandonment  is  claimed.     Gross   v.  Jones,  85  Neb.  77, 

32  L.R.A.(N.S.)  47,  122  N.  W.  681. 
Whether  logs  had  been  so  abandoned  as  to  lose  title.     Log-Owners'  Boom. 

Co.  V.  Hubbell,  135  Mich.  65,  4  L.R.A. (N.S.)   573,  97  N.  W.  157. 
Whether  one  who  demanded  and  received  for  cancelation  notes  given  for 

rent  of  premises  of  which  lessor  could  not  give  possession  intended 

thereby    to    rescind    the    contract   and    abandon    claim    for   damages. 

Herpolsheimer  v.  Christopher,  76  Neb.  352,  9  L.R.A. (N.S.)   1127,  107 

N.  W.  382,  111  N.  W.  359,  14  A.  &  E.  Ann.  Cas.  399. 

6  Waiver  of  printed  stipulations  by  telegraph  company  in  orally  receiviug^ 
and  delivering  market  quotations.  Western  U.  Teleg.  Co.  v.  Steven- 
son, 128  Pa.  442,  5  L.R.A.  515,  15  Am.  St.  Rep.  687,  18  Atl.  441. 

Whether  a  seller  who  was  not  accessible  to  bank  waived  agreement  to  pay 
cash,  where  he  neglected  to  present  check  for  payment  for  several- 
weeks.  People's  State  Bank  v.  Brown,  80  Kan.  520,  23  L.R.A. (N.S.) 
824,  103  Pac.  102. 

Waiver  and  abandonment  of  riglit  to  sue  undisclosed  principal,  where  sale 
was  to  agent  as  principal,  who  professed  to  represent  a  third  person, 
and  where  after  learning  the  facts  there  was  delay  in  pursuing  the 
principal  but  no  proven  detriment  to  him  by  the  delay.  Gay  v.  Kelley 
(Gay  V.  Uren)   109  Minn.  101,  26  L.R.A.  (N.S.)   742,  123  N.  W.  295. 

Waiver  of  proofs  of  loss,  where  adjuster  told  insured  payment  of  policy 
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would  be  refused  on  the  ground  that  policy  had  been  assigned  anil 
that  he  would  have  to  deal  direct  with  company,  vvhicli  advised  liivn 
that  the  matter  was  still  in  the  adjuster's  hands.  Allen  v.  Plicenix 
Assur.  Co.  12  Idaho,  653,  8  L.R.A.(N.S.)  903,  88  Pac.  245,  10  A.  &  E. 
Ann.  Caa.  328. 

Waiver  of  iron-safe  clause  by  receipt  and  retention  of  premium  after  los-s 
and  by  requiring  duplicate  invoices.  Gish  v.  Insurance  Co.  of  N.  A.  16 
Okla.  59,  13  L.E.A.(N.S.)  828,  87  Pac.  809. 

The  conclusion  to  be  drawn  from  conduct  wliich  it  is  alleged  was  a  waiver 
of  demand  and  notice  of  nonpayment  of  commercial  paper  is  a  ques- 
tion for  the  jury  unless  the  conduct  is  such  that  the  intent  can,  in 
the  light  of  usage  and  judicial  decisions,  have  no  debatable  meaning. 
See  note  to  29  L.E.A.  315. 

The  character  of  the  occupancy  of  property  as  constituting  an 
election,*  or  as  inconsistent  with  a  collateral  agreement,^  are  jury 
questions. 

1  Whetlier  devisee  of  a  life  estate  in  remainder  after  a  prior  life  estate, 
who  purchased  at  tax  sales  caused  by  default  of  the  first  life  tenant, 
and  entered  into  possession  after  the  latter's  death,  had  accepted  or 
renoimced  the  devise.  Defreese  v.  Lake,  109  Mich.  415,  32  L.KA..  744, 
63  Am.  St  Rep.  584,  67  N.  W.  505. 

5  Character  of  husband's  occupancy  of  wife's  real  property  as  consistent 
with  an  agreement  to  make  it  their  home,  where  he  while  living  apart 
from  her  has  taken  another  family  into  the  house.  MoKendry  y.  Mc- 
Kendry,  131  Pa.  24,  6  L.R.A.  506,  18  Atl.  1078. 

19.  Knowledge,  belief,  or  mental  perception. 

Notice  or  knowledge  *  in  a  particular  case  is  a  question  of 
fact. 

Whether  or  not  a  party  had  a  right  to  believe  that  an  act 
would  be  taken  as  a  joke  is  a  question  of  fact.* 

1  Viciousness  of  dog  and  scienter.     Emmons  v.  Stevane,  77  N.  J.  L.  570, 

24  L.E.A.(N.S.)  458,  73  Atl.  544,  18  A.  &  E.  Ann.  Cas.  812. 
^\'hether  parties  dealing  with  agent  authorized  to  purchase  goods  durin;^' 

principal's  absence  had  notice  of  revocation  when  principal  returned. 

Wheeler  v.  McGuire,  86  Ala.  398,  2  L.R.A.  808,  5  So.  190. 
Notice  of  one  who  frequently  .stopped  at  hotel,  of  existence  of  a  safe,  wiicri; 

it  was  shown  that  his  attention  had  been  called  to  it  at  a  prior  visit. 

Shultz  V.   Wall,   134  Pa.   262,   8   L.R.A.  97,   19   Am.   St.   Rep.   686.    19 

Atl.  742. 
Member's  notice  of  a  hearing  which  nsuUcd  in  his  expulsion  from  a  benefit 
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society.     Pepin  v.  Societe  St.  Jean  Baptiste,  24  K.  I.  550,  60  Li.R.A. 
626,  54  Atl.  47. 

Whether  person  put  off  chartered  train  for  refusal  to  pay  extra  fare  had 
knowledge  of  the  character  of  the  train  when  he  boarded  it.  Kirk- 
land  V.  Charleston  &  W.  C.  K.  Co.  79  S.  C.  273,  15  L.R.A.(N.S.)  425, 
128  Am.  St.  Rep.  848,  60  S.  E.  668. 

l^nusual  circumstances  attending  the  purchase  of  »  check  by  the  vice 
president  of  the  bank  were  held  insufficient,  as  a  matter  of  law,  to 
show  notice  of  facts  sufficient  to  arouse  suspicions  of  its  validity. 
Matlock  V.  Scheuerman,  51  Or.  49,  17  L.R.A.(N.S.)   747,  93  Pae.  823. 

Testimony  of  a  witness  that  a  promissory  note  was  held  in  good  faith 
was  some  evidence  on  that  issue  and,  together  with  conflicting  evi- 
dence, was  for  the  jury.  Neyens  v.  Worthington,  150  Mich.  580,  18 
L.K.A.(N.S.)   142,  114  N.  W.  404. 

Whether  one  who  purchased  land  with  knowledge  of  facts  that  would  put 
a  prudent  man  on  inquiry,  which,  if  pursued,  would  give  him  notice 
of  rights  claimed  adversely  to  his  vendor,  was  chargeable  with  notice 
under  statute.  Cooper  v.  Flesner,  24  Okla.  47,  23  L.R.A.(N.S.)  1180, 
103  Pac.  1016,  20  A.  &  E.  Ann.  Cas.  29. 

Whether  a  common  carrier  acting  in  good  faith  and  with  due  caution  had 
knowledge  of  contents  of  a  package  which  contained  intoxicating 
liquor.  Adams  Exp.  Co.  v.  Com.  129  Ky.  420,  11  L.R.A.(N.S.)  1182, 
112  S.  W.  577. 

Whether  the  money  advanced  upon  a  check  was  used  for  gambling  pur- 
poses and  whether  payee  knew  such  fact.  Camas  Prairie  State  Bank 
V.  Newman,  15  Idaho,  719,  21  L.R.A.(N.S.)  703,  128  Am.  St.  Rep.  81, 
99  Pac.  833. 

Whether  untrue  statement  that  applicant  had  never  been  rejected  by  any 
insurance  company  was  knowingly  made  with  intent  to  deceive,  where 
he  had  been  rejected,  although  there  was  no  direct  proof  that  he  had 
been  informed  thereof,  and  but  one  inference  could  be  fairly  drawn 
from  the  circumstances.  Langdeau  v.  John  Hancock  Mut.  L.  Ins.  Co. 
194  Mass.  56,  18  L.R.A.(N.S.)   1190,  80  N.  E.  452. 

Whether  occupation  of  land  over  the  line  of  a  tenancy,  after  securing 
survey  of  the  premises,  was  too  deceptive  to  constitute  adverse  pos- 
session. Smith  v.  Jones,  —  Tex.  — ,  31  L.R.A.(N.S.)  153,  132  S. 
W.  469. 

Knowledge  or  notice  as  element  of  negligence,  see  post,  this  chapter,  neg- 
ligence; negligence  as  to  servants. 

2  Defense  that  act  was  done  as  joke,  where  parties  had  been  joking  with 
each  other.  Wartman  v.  Swindell,  54  N.  J.  L.  589,  18  L.R.A.  44,  25 
Atl.  356. 

20.  Contracts  and  writings;  construction. 

The  genuineness  of  a  writing,^  the  purpose  with  which  it 
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was  executed,*  the  existence  of  an  agreement,'  or  whether  a 
seeming  contract  was  a  subterfuge  *  is  question  of  fact. 

The  legal  sufBciency  of  any  element  of  contract,  or  its  ter- 
mination, is  for  the  court.* 

Whether  an  insurance  policy  was  a  wagering  policy  was  for 
the  court  on  undisputed  evidence.^ 

1  Genuineness  of  disputed  letter  signed  in  typewriting  and  received  in  an- 
swer to  one  sent  to  alleged  writer.  Barham  v.  Bank  of  Delight,  94 
Ark.  158,  27  L.R.A.(N.S.)   439,  126  S.  W.  394. 

*  Whether  or  not  the  second  of  two  similar  notes  was  a  renewal  of  the  first 

and  entitled  to  the  same  security  as  it  carried  with  it.  Farmers'  Nat. 
Bank  v.  McCall,  25  Okla.  600,  26  L.R.A.(N.S.)  217,  106  Pac.  866. 

3  Existence  of  a  contract  of  insurance,  where  applicant  tried  to  return  a 
policy  just  received,  insisting  that  the  application,  with  which  it  cor- 
responded, had  been  changed  without  his  knowledge,  by  the  agent. 
Waters  v.  Security  Life  &  Annuity  Co.  144  N.  C.  663,  13  L.R.A.(N.S.) 
805,  57  S.  E.  437. 

Account  stated. — Whether  the  facts  in  evidence  constitute  an  account 
stated  is  for  the  court,  but  it  is  for  the  jury  to  find  the  existence  of 
the  facts,  or  to  resolve  doubts  on  the  evidence.  See  cases  cited  in  note 
to  27  L.R.A.  825. 

*  Whether  a  transaction  was  a  sale  with  the  right  to  repurchase  or  a  ruse 

to  evade  the  usury  laws.    Rogers  v.  Blouenstein,  124  Ga.  501,  3  L.R.A. 

(N.S.)  213,  52  S.  E.  617. 
Whether  there  was  an  actual  bona  fide  valuation  of  property  transported 

by  a  carrier,  or  a  mere  arbitrary  effort  to  limit  liability,  where  there 

is  an  issue  of  fact,  is  for  the  jury;  but  where  the  written  contract 

of  affreightment  shows  it  is  the  latter,  and  there  is  no  issue  of  fact, 

it  is  proper  for  the  court  to  construe  the  contract.     Central  R.  Co. 

V.  Hall,  124  Ga.  322,  4  L.R.A.  (N.S.)   898,  110  Am.  St.  Rep.  170,  52 

S.  E.  679,  4  A.  &  E.  Ann.  Cas.  128. 
B  The  sufficiency  of  consideration  for  a  contract.     Evans  v.  Oregon  &  W. 

R.  Co.  58  Wash.  429,  28  L.R.A. (N.S.)  455,  108  Pac.  1095. 
Sufficiency  of  cause  for  discharge  from  service  is  for  court  where  facts  arc 

not  disputed.     McGregor  v.  Harm,  —  N.  D.  — ,  30  L.R.A. (N.S.)   649, 

125  N.  W.  885. 

*  Whether  policy  of  insurance  taken  out  by  a,  creditor  on  the  life  of  his 

debtor  to  secure  the  debt  was  so  excessive  as  to  be  a  wager  policy, 
the  facts  not  being  disputed.  Ulrich  v.  Reinoehl,  143  Pa.  238,  13 
L.R.A.  433,  24  Am.  St.  Rep.  534,  22  Atl.  862. 
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It  is  a  mixed  question  wliether  a  traffic  agreement  between 
competing  carriers  was  or  was  not  oppressive  and  monopolistic* 

1  The  question  whether  a,  contract  or  agreement  entered  into  between  a 
railroad  and  a  line  of  steamers  plying  between  two  points  was  en- 
tered into  in  good  faith  and  was  legal  and  binding,  or  whether  such 
contract  constituted  an  oppressive  monopoly  and  hence  was  not  legal 
and  binding,  is  a  mixed  question  of  law  and  fact,  and  it  was  properly 
left  to  the  jury  to  be  passed  upon  by  them.  South  Florida  E.  Co.  v. 
Rhodes,  25  Fla.  40,  3  L.R.A.  733,  23  Am.  St.  Rep.  506,  5  So.  633. 

The  construction  of  statutes,  both  domestic/  and  foreign,* 
of  franchises  and  charters,'  the  effect  of  a  copy  of  the  statutes 
offered  in  evidence,*  and  the  legal  effect  or  sufficiency  of  plead- 
ings,* are  for  the  court.  Thus  the  sufficiency  of  the  pleadings 
in  a  libel  suit  are  for  the  court,  although  the  jury  are  the  judges 
of  the  law  as  well  as  the  facts  in  such  cases.® 

1  Construction  of  statute  and  r.ailroad's  rule  regulating  speed  of  trains  as 

to  approach  as  part  of  the  bridge.  Savannah,  F.  &  W.  R.  Co.  v. 
Daniels,  90  Ga.  608,  20  L.K.A.  416,  17  S.  E.  647. 

2  Construction  of  foreign  statutes  and  interpretation  of  judicial  opinions. 

Bank  of  China  v.  Morse,  168  N.  Y.  458,  56  L.R.A.  139,  85  Am.  St. 
Rep.  676,  61  N.  E.  774. 

3  Exclusiveness  of  water  company's  franchises,  where  the  instruments  grant- 

ing them  are  before  the  court  in  a  proceeding  for  instruction  of  ap- 
praisers. Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185,  60  L.R.A. 
856,  54  Atl.  6. 

*  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va.  146,  36  L.R.A.  271,  64  Am. 
St.  Rep.  715,  26  S.  E.  421. 

'  Dantzer  v.  Indianapolis  U.  R.  Co.  141  Ind.  604,  34  L.R.A.  769,  50  Am. 
St.  Rep.  343,  39  N.  E.  223. 

« St.  James  Military  Academy  v.  Gaiser,  125  Mo.  517,  28  L.R.A.  667,  46 
Am.  St.  Rep.  502,  28  S.  W.  851. 

The  construction  of  written  contracts  and  writings  general- 
ly,* such  as  insurance  policies,*  as  well  as  the  legal  effect  of 
an  undisputed  unequivocal  oral  statement,*  is  for  the  court. 
On  a  disputed  statement  of  fact  it  is  for  the  jury  to  determine 
whether  a  contract  is  wholly  written  or  partly  in  parol,*  and 
what  it  really  was.*  The  intended  meaning  of  a  mark  on  a 
writing  is  for  the  jury.®  It  is  also  for  the  jury  to  determine 
the  meaning  of  a  statement  of  one  of  the  contracting  parties,'' 
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and  whether  certain  acts  were  within  a  class  covenantcil 
against,'  and  when,  by  whom,  and  with  what  intent,  an  in- 
strument was  altered.* 

1  Construction  of  n  written  contract  free  from  ambiguity.  Young  v.  Fos- 
burg  Lumber  Co.  147  N.  C.  26,  16  L.R.A.(N.S.)  255,  60  S.  E.  654; 
Kniclcerbocker  Ice  Co.  v.  Gardiner  Dairy  Co.  107  Md.  556,  16  L.E.A. 
(N.S.)  746,  69  Atl.  405;  K.  J.  Menz  Lumber  Co.  v.  E.  J.  McNeeley 
&  Co.  58  Wash.  223,  28  L.R.A.(N.S.)   1007,  108  Pac.  621. 

Vendor's  notice  of  intention  to  remove  a  machine,  under  a  conditional  sale. 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1,  59  L.R.A.  907,  93  Am.  St.  Eep. 
782,  53  Atl.  522. 

Whether  a  letter  amounted  to  a  repudiation  of  a  contract  by  the  pur- 
chaser, as  justifying  rescission  by  the  seller.  Johnson  Forge  Co.  v. 
Leonard,  3  Penn.  (Del.)  342,  57  L.E.A.  225,  94  Am.  St.  Eep.  86,  51 
Atl.  305. 

For  jury. — ^Breach  of  warranty  that  machine  is  of  good  material  and  work- 
manship, and  will  do  good  work  when  properly  adjusted  and  operated, 
where  the  evidence  is  conflicting.  First  Nat.  Bank  v.  Dutcher,  128 
Iowa,  413,  1  L.E.A.(N.S.)  142,  104  N.  W.  497. 

As  to  the  relative  provinces  of  the  court  and  jury  in  questions  of  con- 
tracts, see  also  note  to  4  L.E.A.  202. 

s  Construction  of  an  accident  policy  as  to  sufficiency  of  death  notice. 
Trippe  v.  Provident  Fund  Soc.  140  N.  Y.  23,  22  L.E.A.  432,  37  Am. 
St.  Rep.  529,  35  N.  E.  316. 

Limitation,  as  to  fuel  for  steam  engine,  in  insurance  policy.  Thurston 
V.  Burnett  &  B.  D.  Farmers'  Mut.  F.  Ins.  Co.  98  Wis.  476,  41  L.E.A. 
316,  74  N.  W.  131. 

Breach  of  condition  against  change  of  ownership.  Arkansas  F.  Ins.  Co. 
V.  Wilson,  67  Ark.  553,  48  L.E.A.  510,  77  Am.  St.  Eep.  129,  55  S. 
W.  933. 

\Vhether  an  iiisyrance  policy  is  forfeited  or  lapsed  is  a  question  of  law 
where  the  facts  are  admitted  or  proved,  but  when  the  facts  are  at 
issue  it  may  be  for  the  jury.  Massachusetts  Ben.  Life  Asso.  v.  Robin- 
son, 104  Ga.  256,  42  L.R.A.  261,  30  S.  E.  918. 

As  to  bodily  condition  or  health  of  one  insured,  see  ante,  this  chapter, 
§  15,  Bodily  or  Mental  Conditions. 

Vacancy  or  nonoecupancy  of  insured  buildings,  see  ante,  this  chapter, 
§  16,  Physical  Conditions  and  Qualities. 

*  Legal  effect  of  an  undisputed  and  unequivocal  statement  as  constituting 

a  warranty.     Holmes  v.  Tyson,  147  Pa.  305,  15  L.E.A.  209,  23  Atl. 
564. 

*  Whether  or  not  the  entire  contract  was  reduced  to  writing,  or  an  inde- 

pendent collateral  agreement  was  made,  where  there  is  any  evidence 
Abbott,  Civ.  Jur.  T.— 34. 
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to  sustain  a  contention  on  the  point.  Hines  v.  Willcox,  9G  Tenn.  148^ 
328,  34  L.R.A.  824,  54  Am.  St.  Rep.  823,  33  S.  W.  914,  34  S.  W.  420. 

\?liether  or  not  a  contract  is  wholly  in  writing  or  partly  in  parol,  and,  if 
the  latter,  to  determine  from  all  the  evidence,  written  and  oral,  wliat 
it  actually  is,  is  for  the  jury.  Roberts  v.  Bonaparte,  73  Md.  191,  10 
L.R.A.  689,  20  Atl.  918. 

5  What  the  contract  really  was,  where  it  rested  on  a  conversation  more 
or  less  ambiguous  in  meaning.  Blake  v.  Stump,  73  Md.  ICO,  10  L.K.A. 
103,  20  Atl.  788. 

8  Whether  a  cheek  mark  following  the  word  "except"  in  an  application  for 
insurance  was  intended  as  a  denial  of  the  exception  or  waiver  of  an 
answer  thereto.  French  v.  Fidelity  &  C.  Co.  135  Wis.  259,  17  L.R.A. 
(N.S.)   1011,  115  N.  W.  869. 

'  Meaning  of  a  statement  made  by  a  person  who  knew  of  facts  that  would 
give  his  statement  a  double  intendment.  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.  52  L.R.A.  745,  44  C.  C.  A.  612,  105  Fed.  573. 

8  Breach  of  covenant  not  to  engage  in  grocery  business.     Love  v.  Stidham^ 

18  App.  D.  C.  306,  53  L.R.A.  397. 

9  Wilson  V.  Haves,  40  Minn.  531,  4  L.R.A.  196,  12  Am.  St.  Rep.  754,  i-2 

N.  W.  467. 

Whether  contract  of  guaranty  offered  by  person  guaranteed,  and  bearing 
marks  of  defacement,  was  so  marked  without  consent  of  the  guar- 
antor and  to  cancel  a,  clause  which  he  had  insisted  on  to  limit  his 
liability.  O.  N.  Bull  Remedy  Co.  v.  Clark,  109  Minn.  396,  32  L.R.A. 
(N.S.)  519,  124  N.  W.  20,  18  A.  &  E.  Ann.  Cas.  413. 

Whether  an  erasure  appearing  upon  a  will  duly  admitted  to  probate  was- 
made  before  or  after  execution  is  a  question  of  fact,  to  be  determined 
by  the  court  or  jury  trying  the  issue,  upon  all  the  evidence,  including 
the  probate,  aided  by  all  reasonable  presumptions  and  inferences. 
Scott  V.  Thrall,  77  Kan.  688,  17  L.R.A. (N.S.)  184,  127  Am.  St.  Rep. 
449,  95  Pac.  563. 

It  has  also  been  held  for  the  jury  to  say  whether  the  insured 
was  owner  of  the  property  at  the  time  the  policy  was  issued,^ 
what  goods  were  included  in  a  policy/  whether  the  risk  was 
increased  by  a  certain  use,'  or  the  acts  done  Avere,  under  the 
circumstances,  a  compliance  with  conditions,*  whether  prop- 
erly mailed  notice  and  proof  of  loss  were  ever  received  by  the 
insurer,*  and  whether  it  was  a  kno^vn  and  established  custom 
in  a  particular  place  to  regard  the  expression,  "at  12  o'clock 
at  noon,"  as  12  o'clock  standard  time.* 

"V»Ticther  a  building  has  been  "totally  destroyed"  or  is   a 
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"total  loss"  is  for  the  jury,  under  definitious  of  those  terms,  but 
the  meaning  of  the  terms  as  used  in  a  policy  is  for  the  court.'' 

1  Whetlier  insured  was  owner  of  the  property  at  the  time  the  policy  was 

issued,  where  tlie  evidence  is  conflicting.  Oakland  Home  Ins.  Co.  v. 
Bank  of  Commerce,  47  Neb.  717,  36  L.E.A.  673,  53  Am.  St.  Rep.  663, 
66  N.  W.  646. 

2  Whether  policy  of  insurance  on  dry  goods,  groceries,  hardware,  and  simi- 

lar articles  not  more  hazardous  usually  kept  in  country  stores,  in- 
eluded  lumbermen's  tools,  secondhand  furniture,  and  camp  equipment, 
where  evidence  as  to  character  of  goods  was  conflicting.  Steele  v. 
German  Ins.  Co.  93  Mich.  81,  18  L.E.A.  85,  53  N.  W.  514. 

3  Whether  a  certain  use  of  an  upper  story  of  an  insured  building  increased 

the  hazard  and  risk  of  the  insurer.  Kircher  v.  Milwaukee  Mechanics" 
Mut.  Ins.  Co.  74  Wis.  470,  5  L.E.A.  779,  43  N.  W.  487. 

Whether  the  risk  on  insured  property  was  materially  increased  by  the 
temporary  use  of  a  threshing  machine  operated  by  an  engine,  where, 
during  its  operation,  fire  was  noticed  in  the  straw  about  the  same 
time  a  sudden  gust  of  wind  came,  by  which  fire  was  carried  to  in- 
sui'ed  property  which  burned.  Adair  v.  Southern  Mut.  Ins.  Co.  107 
Ga.  297,  45  L.E.A.  204,  73  Am.  St.  Rep.  122,  33  S.  E.  78. 

*  Whether  »  peculiar  system  of  store  tickets  and  an  entry  of  total  sales 
at  the  end  of  each  day  was  a  sullicient  keeping  of  books  within  the 
terms  of  an  insurance  policy  could  not  be  decided  as  a  matter  of  law. 
jEtna  Ins.  Co.  v.  Johnson,  327  Ga.  491,  9  L.R.A.(N.S.)  067,  56  S.  E. 
043,  9  A.  &  E.  Ann.  Cas.  401. 

But  truth  or  falsity  of  warranties  of  an  applicant  for  insurance  is  for  the 
court,  where  the  beneficiary  has  confessed  upon  the  witness  stand  to 
their  falsity.  Beard  -v.  Royal  Neighbors,  53  Or.  102,  39  L.R.A.(N.S.) 
798,  99  Pac.  83,  17  A.  &  E.  Ann.  Cas.  1199. 

Insured's  effort  to  minimize  loss,  as  required  by  marine  insurance  policy. 
Standard  M.  Ins.  Co.  v.  Nome  Beach  Lighterage  &  Transp.  Co.  1 
L.R.A.(N.S.)   1095,  67  C.  C.  A.  602,  333  Fed.  636. 

6  Whether  notice  and  proof  of  loss  were  received  by  the  insurer,  when  proof 
of  their  mailing  properly  stamped  and  addressed  is  opposed  by  testi- 
mony of  insurer's  clerks  and  officers  that  they  were  never  received. 
Pennypacker  v.  Capital  Ins.  Co.  80  Iowa,  56.  8  L.E.A.  236,  20  Am. 
St.  Rep.  395,  45  N.  W.  408. 

« Jones  V.  German  Ins.  Co.  110  Iowa,  75,  46  L.R.A.  860,  81  N.  W.  188. 

Whether  a  system  for  reckoning  time  in  a  particular  locality  was  of  such 
universal  use  as  to  raise  the  presumption  that  a  contract  was  made 
with  reference  to  it.  Rochester  German  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.  120  Ky.  752,  1  L.E.A.  (N.S.)  364,  87  S.  W.  1115,  89  S.  W.  3,  9 
A.  &  E.  Ann.  Cas.  324. 

'  Ampleman  v.  Citizens'   Ins.   Co.   35  Mo.  App.   308 ;   German  Ins.   Co.  v. 
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Eddy,  36  Neb.  461,  19  L.R.A.  707,  54  N.  W.  856;  Commercial  Union 
Assur.  Co.  V.  Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93  See  also  note 
to  56  LR.A.  792,  and  cases  there  cited. 

The  meaning  of  terms  of  art  or  science  may  be  for  the 
court  if  they  are  well  known  and  admit  of  no  doubt,  but  other- 
wise they  require  the  adduction  of  evidence,  and  are  for  the 
jury.*    So  the  meaning  of  figures  if  equivocal  is  for  them.^ 

'  Meaning  of  terms  of  art  may  be  left  to  the  jury,  but  not  whether  men 
in  the  business  familiar  with  their  meaning  used  them  in  their  ordi- 
nary meaning  or  not.  Crawford  v.  Oman  &  S.  Stone  Co.  34  S.  C. 
90,  12  L.E.A.  375,  12  S.  E.  929, 

SuflBciency  of  the  term  "yellows"  in  statute,  to  define  well-known  disease 
of  peach  trees.  State  v.  Main,  69  Conn.  123,  36  L.R.A.  623,  61  Am. 
St.  Rep.  30,  37  Atl.  80. 

The  meaning  of  terms  of  art  in  a  contract  is  for  the  jury  if  evidence  is 
necessary  to  arrive  at  it,  but  otherwise  for  the  court;  and  the  con- 
struction of  a  written  contract  is  for  the  court  alone.  Barnard  v. 
Kellogg,  10  Wall.  383,  19  L.  ed.  987;  Stagg  v.  Connecticut  Mut.  L. 
Ins.  Co.  10  Wall.  589,  19  L.  ed.  1038;  Eaton  v.  Smith,  20  Pick.  150. 
See  also  cases  cited  in  note  in  12  L.R.A.  376. 

*  Meaning  of  figures  in  a  bill  of  lading,  as  indicating  value  of  one  or  both 
animals  in  the  shipment,  was  for  jury.  Coupland  v.  Housatonic  R. 
Co.  61  Conn.  531,  15  L.R.A.  534,  23  Atl.  870. 

21.  Libel  or  slander;  malicious  prosecution. 

As  to  construction  of  pleadings  in  libel,  see  ante,  this  chapter,  §  20,  con- 
struction of  writings. 

The  libelousness  of  a  publication  or  words  is  for  the  court 
if  there  is  no  dispute  as  to  the  publication  and  the  words  are 
unambiguous;  but  malice,  good  faith,  belief,  meaning  of  doubt- 
ful words,  or  application  of  them  to  the  plaintiff,  are  all  for 
the  jury.*  Thus,  whether  one  having  privilege  used  due  care 
and  prudence,^  and  whether  an  act  had  the  moral  qualities  at- 
tributed thereto,  are  for  the  jury ;  *  and  so,  where  the  control- 
ling facts  are  conceded,  it  is  for  the  court  to  say  whether  it  is 
actionable  per  se} 

Pertinency  to  the  issues  of  alleged  defamatory  matter  in 
pleadings  is  also  for  the  determination  of  the  court.* 

1  Trimble  v.  Anderson,  79  Ala.  514;  Moore  v.  Francis,  121  N.  Y.  199,  8 
L.R.A.  214,  18  Am.  St.  Rep.  810,  23  N.  E.  1127;  Donaghue  v.  Gaffy, 
54  Conn.  257,  7  Atl.  552;  Hinnian  v.  Hare,  104  N.  Y.  641,  10  N.  E. 
41;  Bourreseau  v.  Detroit  Evening  .Tournal  Co.  63  Mich.  425,  6  Am. 
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St.  Rep.  320,  30  N.  W.  376;  Ketrolivansky  v.  Niebaum,  70  Cal.  216, 
11  Pac.  641;  Bodine  v.  Times-Journal  Pub.  Co.  26  Okla.  135,  31  L.R.A. 
(N.S.)  147,  no  Pac.  1096. 

See  also  note  to  5  L.E.A.  643. 

for  the  court. — Where  a  libelous  communication  is  alleged  to  be  privileged, 
tlie  court  must  determine  the  question  of  privilege  in  the  first  in- 
stance. Holmes  v.  Royal  Fraternal  Union,  222  Mo.  556,  26  L.R.A. 
(N.S.)   1080,  121  S.  W.  100. 

Privilege  of  utterance,  when  facts  and  circumstances  are  conceded.  Abra- 
ham V.  Baldwin,  52  Fla.  151,  10  L.R.A.  (N.S.)  1051,  42  So.  591,  10 
A.  &  E.  Ann.  Gas.  1148. 

Whether  a  publication  ia  libelous,  and,  if  so,  privileged,  where  the  con- 
trolling facts  are  conceded.  Mauk  v.  Brundage,  08  Ohio  St.  89,  02 
L.E.A.  477,  67  N.  E.  152. 

Whether  an  innuendo  was  fairly  warranted  by  the  alleged  slanderous 
utterances.  Brinsfield  v.  Howeth,  107  Md.  278,  24  L.R.A. (N.S.)  583, 
68  Atl.  566. 

For  the  jury. — Whether  newspaper  publication  stating  that  corporate 
manager  who  had  strangely  disappeared  had  been  located,  living  in 
luxury  in  Canada,  was  libelous.  Press  Pub.  Co.  v.  McDonald,  2(i 
L.R.A.  531,  11  C.  C.  A.  155,  26  U.  S.  App.  167,  63  Fed.  238. 

Whether  publication  meant  what  was  alleged  in  the  innuendo.  Hayes  v. 
Press  Co.  127  Pa.  642,  5  L.R.A.  643,  14  Am.  St.  Rep.  874,  18  Atl.  331. 

Whether  a  defamatory  statement  made  by  a  clergyman  to  his  congregation 
was  made  of  a  physician  in  respect  to  his  profession  and  actionable 
per  se.  Morasse  v.  Brochu,  151  Mass.  567,  8  L.R.A.  524,  21  Am.  St. 
Rep.  474,  25  N.  E.  74. 

Excessive  and  malicious  character  of  publication  of  petition  to  police 
magistrate,  making  charges  against  persons.  Flynn  v.  Boglarsky,  164 
Mich.  513,  32  L.R.A. (N.S.)   740,  129  N.  W.  674. 

Sufficiency  of  evidence  of  qualified  privilege  in  libel,  where  there  is  evi- 
dence of  actual  malice.  Tanner  v.  Stevenson,  138  Ky.  578,  30  L.R.A. 
(N.S.)  200,  128  S.  W.  878. 

Whether  the  omission  of  the  replication  from  a,  publication  of  the  plead- 
ings was  malicious.  Meriwether  v.  George  Knapp  &  Co.  211  Mo.  199, 
16  L.R.A.(N.S.)  953,  109  S.  W.  750. 

Unless  the  alleged  slanderous  words  are  plain  and  unambiguous  in  their 
meaning,  the  meaning  intended  thereby  and  the  understanding  of 
those  who  heard  them  should  be  left  to  the  jury.  Battles  v.  Tyson, 
77  Neb.  563,  24  L.R.A. (N.S.)  577,  110  N.  W.  299,  15  A.  &  E.  Ann. 
Cas.  1241. 

2  Wliether  mercantile  agency  exercised  reasonable  care  and  prudence  in 
publishing  an  assignment  as  general  where  it  was  in  fact  an  assign- 
ment for  a  single  creditor.  Douglass  v.  Daisley,  57  L.R.A.  475,  52 
C.  C.  A.  153,  114  Fed.  028. 
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3  Whether  one  who  supported  certain  measures  thereby  championed  legis- 

lation opposed  to  the  moral  interests  of  the  community.     Eikhoff  v. 
Gilbert,  124  Mich.  353,  51  L.R.A.  451,  83  N.  W.   110. 

4  Brewer  v.  Chase,  121  Mich.  526,  40  L.E.A.  397,  80  Am.  Eep.  527,  80  N. 

W.  575. 
Wliether  a  publication  stating  that  a  judgment  had  been  recovered  against 

a  person  was  libelous  per  se.     Woodruff  v.  Bradstreet  Co.  116  N.  Y. 

217,  5  L.R.A.  555,  22  N.  E.  354. 
Libelous   character   of    an    admitted    publication   the   words   of   which   an^ 

unambiguous  and  admit  of  but  one  sense.     Moore  v.  Francis,  121  N. 

y.  199,  8  L.R.A.  214,  18  Am.  St.  Eep.  810,  23  N.  E.  1127. 
BCh-ockett  V.  McLanahan,  109  Tenn.  517,  61  L.R.A.  914,  72  S.  W.  950. 

Where  violent  language  is  used,  and  improper  and  evil  mo- 
tives are  attributed,  the  question  of  malice  of  a  defamatory- 
letter  is  for  the  jury,  but  the  question  of  privilege  is  for  the 
court.  ^ 

Justification  for  a  libelous  publication  is  for  the  jury,  under 
a  constitutional  provision  making  them  judges  of  law  as  well 
as  of  facts  in  such  cases.^ 

The  question  whether  an  occasion  justifies  a  libelous  answer 
to  a  libel  is  for  the  court  to  determine,  but  the  question  of 
good  faith,  i.  c,  malice  in  making  the  answer,  is  for  the  jury.' 
Whether  one  was  specially  damaged  *  or  a  retraction  was  made  * 
ia  a  question  of  fact. 

5  Sullivan    v.    Strathan-Hutton-Evans    Commission    Co.    152    Mo.    268,    47 

L.R.A.  859,  53  S.  W.  912. 

2  St.  James  Military  Academy  v.  Gaiser,   125  Mo.  517,  28  L.R.A.  6G7,  40 

Am.  St.  Rep.  :m.  28  S.  W.  851. 

3  Brewer  v.   Chase.   121    ;\Iieh.   .V2(i,   46   L.R.A.   397,   80   Am.   St.    Rep.   327, 

80  N.  W.  575. 

4  Whether    party    published   as   delinquent   debtor   was   specially   damaged, 

where  he  proves  that  one  person  refused  him  credit  because  of  publi 
cation.     Muetze  v.  Tuteur,  77  Wis.  236  9  L.R.A.  80,  20  Am.  St.  Rep. 
115,  46  N.  W.  123. 

6  Whether   an   editorial   was   »  retraction   of   a.   libelous   news   item   in   tin; 

same  type  and  position  as  far  as  possible.     Lawrence  t.  Herald  Pub. 
Co.  158  Mich.  459,  25  L.R.A. (N.S.)   796,  122  N.  W;  1084. 

In  a  malicious  prosecution  case  it  is  not  for  the  jury  to  de- 
cide whether  the   advice  of  counsel  under  which  prosecutor 


XX. PEOVJNCE  OF  COUET  AND  JURY.  060 

iicted  was  or  was  not  erroneous  as  to  an  offense  having  been 
committed.' 

1  Cooper  V.  Flemniing,  114  Tenn.  40,  68  L.E.A.  849,  84  S.  W.  801. 
Probable   cause,   see   ante,   this   chapter,    §   7,   Reasonableness,   Necessity; 

Probable  Cause. 

22.  Negligence  generally. 

What  constitutes  negligence  is  a  law  question.'  As  to  its 
existence,  if  there  is  any  conflict  in  the  evidence,  either  as  to 
the  negligence  of  the  defendant  or  the  contributory  negligence 
of  the  plaintiff,  the  case  must  go  to  the  jury ;  but  if  there  be  no 
conflict  there  is  a  question  for  the  court,^  unless  in  the  un- 
contradicted evidence  there  may  be  diverse  inferences  of  neg- 
ligence, in  which  case  it  must  be  left  to  the  jury.'  "Where 
negligence  by  or  towards  children  is  alleged  the  question  is  for 
the  jury.* 

It  is  ordinarily  a  jury  question  whether  a  person's  being  in- 
toxicated at  the  time  of  an  injury  contributed  thereby  to  the 
negligence  which  injured  him,  or  whether  he  was  then  intoxi- 
cated and  thereby  contributed  to  it;  *  and  it  is  likewise  for  the 
jury  to  say  whether  the  care  exercised  towards  an  intoxicated 
person  was  proper  under  the  circumstances.^ 

lEmry  ,.  Ealeigh  &  G.  E.  Co.  109  N.  C.  589,  15  L.E.A.  3.32,  14  S.  E.  352. 

What  "negligent"  means  is  a  question  of  law  where  the  law  declares  that, 
the  other  conditions  being  present,  a  person  is  liable  for  the  injury 
caused  by  his  conduct  if  it  is  negligent  in  the  sense  denoting  the  con- 
ception of  moral  blame  or  fault  imputed  to  a  person  legally  liabli? 
for  the  consequences  of  an  unintentional  act.  Nolan  v.  New  Yorl;. 
N.  H.  &  H.  E.  Co.  70  Conn.  159,  43  L.E.A.  305,  39  Atl.  115. 

2  Central  E.  Co.  v.  Freeman,  66  Ga.  170;  Terre  Haute  &  I.  E.  Co.  v.  .Jones, 

11  1)1.  App.  322;  Pittsburgh,  C.  &  St.  L.  E.  Co.  v.  Wright,  80  Ind. 
182;  Bramm  v.  Chicago,  E.  I.  &  P.  E.  Co.  53  Iowa,  595,  36  Am.  Rep. 
243,  6  N.  W.  5;  Garrett  v.  Chicago  &  N.  W.  R.  Co.  36  Iowa,  121; 
Baltimore  &  0.  R.  Co.  v.  Fitzpatriek,  35  Md.  32;  Davis  v.  Central  Conj;. 
Soc.  129  Mass.  367,  37  Am.  Rep.  368;  Hunt  v.  Salem,  121  Mass.  294: 
Mynning  v.  Detroit,  L.  &  N.  E.  Co.  64  Mich.  93,  8  Am.  St.  Rep.  804, 
,31  N.  W.  147;  Underbill  v.  Chicago  &  G.  T.  R.  Co.  81  Mich.  43,  45  N. 
W.  508;  Grand  Eapids  &  I.  E.  Co.  v.  Martin,  41  Mich.  667,  3  N.  W. 
173;  Eoux  v.  Blodgett  &  D.  Lumber  Co.  85  Mich.  519,  13  L.E.A.  728. 
24  Am.  St.  Eep.  102,  4S  N.  W.  1092;  Sleeper  v.  Worcester  &  N.  R. 
Co.  58  N.  ir.  520;   Glushing  v.  Sharp,  96  N.  Y.  677;   Twogood  v.  New 
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York,  102  N.  Y.  216,  6  K  E.  275;  Shook  v.  Cohoes,  108  N.  Y.  648, 
15  N.  E.  531;  Bullock  v.  New  York,  99  N.  Y.  654,  2  N.  E.  1;  Greany 
V.  Long  Island  E.  Co.  101  N.  Y.  419,  5  N.  E.  425;  Cosgrove  v.  New 
York  C.  &  H.  E.  E.  Co.  87  N.  Y.  88,  41  Am.  Eep.  355;  Kellogg  v. 
New  York  C.  &  H.  E.  E.  Co.  79  N.  Y.  72;  Ernst  v.  Hudson  Eiver  E. 
Co.  35  N.  Y.  9,  90  Am.  Dec.  761 ;  Salter  v.  Utica  &  B.  Eiver  E.  Co.  88 
N.  y.  42;  Bills  V.  New  York  C.  E.  Go.  84  N.  Y.  5;  Bernhard  v.  Eensse- 
la«r  &  S.  E.  Go.  1  Abb.  App.  Dec.  131;  Eexter  v.  Starin,  73  N.  Y. 
601 ;  O'Mara  v.  Hudson  Eiver  E.  Co.  38  N.  Y.  445,  98  Am.  Dec.  61 ; 
Merritt  v.  Fitzgibbons,  29  Hun,  634;  Bell  v.  New  York  C.  &  H.  E. 
E.  Co.  29  Hun,  560;  Thomas  v.  New  York,  28  Hun,  110;  Corcoran 
V.  New  York  Elev.  E.  Co.  19  Hun,  368;  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745;  Hayes  v.  Michigan  C.  E.  Co.  Ill 
U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct.  Eep.  369;  Randall  v.  Baltimore 
&  0.  E.  Co.  109  U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Eep.  322;  Mil- 
waukee Nat.  Bank  v.  City  Bank,  103  U.  S.  668,  26  L.  ed.  417;  Hall 
V.  Union  P.  R.  Co.  5  McCrary,  257,  16  Fed.  744;  Bierbach  v.  Good- 
year Eubber  Co.  14  Fed.  826 ;  New  York  &  G.  L.  E.  Co.  v.  New  Jersey 
Electric  R.  Co.  60  N.  J.  L.  52,  38  L.R.A.  516,  37  Atl.  627;  Jackson- 
ville, T.  &  K.  W.  E.  Co.  V.  Peninsular  Land,  Transp.  &  Mfg.  Co.  27 
Fla.  1,  17  L.R.A.  33,  9  So.  661;  Gratiot  v.  Missouri  P.  E.  Co.  — 
Mo.  — ,  16  L.R.A.  189,  16  S.  W.  384,  19  S.  W.  31;  Raines  v.  Chesa- 
peake &  0.  R.  Co.  39  W.  Va.  50,  24  L.R.A.  226,  19  S.  E.  565;  Solberg 
V.  Schlosser,  20  N.  D.  307,  30  L.E.A.(N.S.)  1111,  127  N.  W.  91;  Mor- 
ris V.  Trudo,  83  Vt.  44,  25  L.E.A.(N.S.)   33,  74  Atl.  387. 

For  a  general  statement  of  the  rule  by  which  the  relative  provinces  of 
the  court  and  jury  in  negligence  cases  are  to  be  defined,  see  the  note 
to  15  L.E.A.  332. 

As  to  negligence  and  contributory  negligence  being  generally  for  the  jury, 

see  note  to  13  L.E.A.  728. 
As  to  contributory  negligence  being  for  the  jury,  see  notes  to  6  L.R.A. 

214;   4  L.R.A.  53. 

For  the  jury. — Whether  the  consequences  of  a  negligent  act  ought  to  have 
been  foreseen.  Lillibridge  v.  McCann,  117  Mich.  84,  41  L.R.A.  381, 
72  Am.  St.  Rep.  553,  75  N.  W.  288. 

The  court  cannot  deprive  the  defendant  of  the^ight  to  a  verdict  by  the 
jury  where  the  Constitution  preserves  the  right  of  trial  by  jury  in- 
violate, by  instructing  that  he  was  guilty  of  negligence,  although  the 
facts  are  undisputed.  Shobert  v.  May,  40  Or.  68,  55  L.R.A.  810,  66 
Pac.  466. 

Ordinarily  the  question  of  negligence  is  one  of  fact  for  the  jury,  to  be 
determined  from  all  the  facts  and  circumstances  shown  in  evidence; 
and  it  is  error  for  the  court  to  group  certain  facts  in  evidence  to- 
gether and  instruct  the  jury  that  they  constitute  negligence.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Krayenbuhl,  65  Neb.  889,  59  L.E.A.  920,  91 
N.  W.  880. 
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The  question  of  contributory  negligence  is  ordinarily  one  for  the  jury ; 
only  when  the  facts  are  stipulated  or  are  free  from  substantial  con- 
flict and  but  one  inference  can  be  fairly  drawn  therefrom,  may  the 
question  be  withdrawn  from  the  jury.  Cary  Bros.  v.  Morrison,  6.5 
L.R.A.  659,  63  C.  C.  A.  267,  129  Fed.  177. 

The  question  of  the  existence  of  negligence  should  not  be  withdrawn  from 
the  jury,  unless  the  inference  of  it  from  the  facts  is  certain  and  in- 
controvertible. Dixon  V.  Chicago  &  A.  R.  Co.  109  Mo.  413,  18  L.K.A. 
792,  19  S.  W.  412;  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.R.A.  462,  49 
C.  C.  A.  605,  111  Fed.  777;  Philadelphia,  W.  &  B.  R.  Co.  v.  Ander- 
son, 72  Md.  519,  8  L.R.A.  673,  20  Am.  St.  Rep.  483,  20  Atl.  2;  Salla- 
day  V.  Dodgeville,  85  Wis.  318,  20  L.R.A.  541,  55  N.  W.  696;  Wor- 
thington  v.  Central  Vermont  R.  Co.  64  Vt.  107,  15  L.R.A.  326,  23 
Atl.  590. 

The  question  of  the  existence  of  negligence  or  contributory  negligence, 
where  the  facts  which  the  evidence  reasonably  tends  to  establish  are 
undisputed,  is  one  of  law  for  the  court,  when  reasonable  men  must 
draw  the  same  conclusion  from  those  facts,  but  if  fair-minded  men 
may  honestly  draw  dififerent  conclusions  from  them,  the  cause  should 
not  be  withdrawn  from  the  jury.  Neeley  v.  Southwestern  Cotton  Seed 
Oil  Co.  13  Okla.  356,  64  L.R.A.  145,  75  Pac.  537. 

U  is  error  to  take  the  question  of  contributory  negligence  in  a  personal - 
injuries  action  from  the  jury,  except  when  it  clearly  appears  that 
there  was  some  new  act  of  negligence  that  was  the  proximate  cause 
of  the  injury.  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  171  N.  Y.  139. 
58  L.R.A.  125,  63  N.  E.  836. 

/  Uusti'dtions. — 

Whether  decayed  wooden  drain  had  been  defective  for  such  a,  period  as 
to  raise  statutory  presumption  of  knowledge  of  its  condition  by 
the  city.  Montgomery  v.  Comer,  155  Ala.  422,  21  L.R.A.(N.S.)  951, 
46  So.  761. 

Negligence  in  failing  to  have  express-car  doors  chained,  where  it  was 
urged  that  such  was  "culpable  negligence"  absolving  indemnity  com- 
pany from  liability  to  reimburse  express  company  for  theft.  Great 
Northern  Exp.  Co.  v.  National  Surety  Co.  113  Minn.  162,  31  L.R.A. 
(N.S.)  775,  129  N.  W.  127. 

Whether  violation  of  understanding  between  members  of  hunting  party, 
by  reason  of  which  one  of  them  approached  another's  station  through 
bushes,  was  contributory  negligence,  to  the  resultant  shooting  of  the 
person  by  mistake.  Rudd  v.  Byrnes,  156  Cal.  636,  26  L.R.A.  (N.S.) 
134,  105  Pac.  957,  20  A.  &  E.  Ann.  Cas.  124. 

Whether  it  was  negligent  to  send  a  person  away  from  a  house  where  he 
rightfully  was,  on  it,  cold  night,  in  a,  weak  and  helpless  condition  and 
unable  to  hold  the  reins  to  guide  his  team,  where  it  was  shown  that 
his  condition  was  known  to  those  so  doing.  Depue  v.  Flateau,  100 
Minn.  299,  8  L.R.A.(N.S.)  485,  111  N.  W.  1. 
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Failure  of  eye  specialist  to  discover  foreign  substance  in  a  wound,  where 
he  had  been  notified  of  its  presence  by  other  physicians  and  which 
evidence  tends  to  show  would  have  been  disclosed  by  the  use  of  a  probe. 
Rann  m.  Twitchell,  82  Vt.  79,  20  L.R.A.(N.S.)   1030,  71  Atl.  1045. 

Contributory  negligence  in  accepting  a  wagon  with  a  broken  shaft,  barring 
recovery  for  damages  resulting  from  a  runaway  caused  by  shaft  drop- 
ping from  the  tug,  where  it  was  shown  that  shaft  projected  past  tug 
6  inches,  and  liveryman  had  assured  hirer  that  broken  shaft  did  not 
impair  wagon's  efficiency.  Opdycke  v.  I'ublic  Service  R.  Co.  78  N.  J. 
L.  576,  29  L.E.A.{N.S.)   71,  76  Atl.  1032. 

Exercise  of  due  care  in  burying  a  carcass  near  neighbor's  spring.  Long 
V.  Louisville  &  N.  R.  Co."  128  Ky.  26,  13  L.R.A.(N.S.)  1063,  107  S.  W. 
203,  16  A.  &  E.  Ann.  Cas.  673. 

SRoux  V.  Blodgett  &  D.  Lumber  Co.  13  L.R.A.  728,  and  note,  85  Mich. 
519,  24  Am.  St.  Rep.  102,  48  N.  W.  1092,  citing  Brezee  v.  Powers,  80 
Mich.  172,  45  N.  W.  130;  Lowell  v.  Watertown  Twp.  58  Mich.  568.  25 
N.  W.  517. 

Where  the  facts  are  in  dispute,  or  such  that  reasonable  minds  may 
draw  dift'erent  conclusions  from  them,  the  question  of  negligence  is 
for  the  jury.  Williams  v.  Sleepy  Hollow  Min.  Co.  37  Colo.  02,  7 
L.R.A.(N.S.)  1170,  86  Pac.  337,  11  A.  &  E.  Ann.  Cas.  Ill;  Harris 
v.  Missouri,  K.  &  T.  R.  Co.  24  Okla.  341,  24  L.R.A.(N.S.)  858,  10:i 
Pac.  758;  Najarian  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  77  N.  J.  L. 
704,  23  L.R.A.(N.S.)  751,  73  Atl.  527;  Winona  v.  Botzet,  23  L.R.A. 
(N.S.)   204,  94  C.  C.  A.  503,  169  Fed.  321. 

Contributory  negligence  is  always  a  question  of  fact  for  the  jury  ■^^■llor(■ 
the  evidence  is  conflicting  or  the  possible  inferences  diverse.  Clioctaw. 
0.  &  W.  R.  Co.  V.  Wilker,  16  Okla.  384,  3  L.R.A. (N.S.)  595,  84  Pai. 
1086;  Williams  v.  Sleepy  Hollow  Min.  Co.  37  Colo.  62,  7  L.R.A. (N.S.) 
1170,  86  Pac.  337,  11  A.  &  E.  Ann.  Cas.  Ill;  Winona  v.  Botzet,  2:i 
L.R.A.(N.S.)  204,  94  C.  C.  A.  563,  169  Fed.  321;  Slaughter  v.  Hunt- 
ingtpn,  64  W.  Va.  237,  16  L.R.A.(N.S.)  459,  61  S.  E.  153;  Lewis  v. 
Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A.(N.S.)  1109,  117  S. 
W.  278. 

So  it  is  a  question  of  fact  whetlier  injuries  were  caused  by  negligence, 
where  evidence  is  conflicting  as  to  e.'iistence  of  such  facts  as  would 
show  it  if  undisputed;  or,  if  admitted,  facts  are  such  that  different, 
conclusions  may  be  drawn.  Ewing  v.  Lanark  Fuel  Co.  65  W.  Va.  72(i, 
29  L.R.A. (N.S.)   487,  05  S.  E.  200. 

For  the  court. — 

Where  facts  are  undisputed,  and  but  one  inference  can  reasonably  be  drawn 

therefrom.     Raines  v.  Chesapeake  &  0.  R.  Co.  39  W.  Va.  50,  24  L.R.A. 

226,  19  S.  E.  565;  Woolwine  v.  Chesapeake  &  0.  R.  Co.   (Manning  v. 

Chesapeake  &  0.  R.  Co.)    36  W.  Va.  329,  10  L.R.A.  271,  32  Am.  St. 

Rep.  859,  15  S.  E.  81;  Tobey  v.  Burlington,  C.  E.  &  N.  R.  Co.  94  Iowa, 

256,  33  L.E.A.  496,  02  N.  W.  761;   Clarke  v.  Louisville  &  N.  R.  Co. 
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101  Kj-.  34,  36  L.R.A.  123,  39  S.  W.  840;  Morrison  f.  Lee,  l(i  X.  I). 
377,  13  L.R.A.(N.S.)  050,  113  N.  W.  1025. 
T)ie  maxim,  Res  ipsa  loquitur,  raises  only  a  rebuttable  case  of  negligence, 
and  no  presumption  of  negligence  necessarily  follows  its  invocation  so 
as  to  compel  a  submission  of  fact  to  the  jury.  Jenkins  v.  St.  Paul 
City  R.  Co.  105  Minn.  504,  20  L.R.A.(N.S.)  401,  117  N.  W.  928. 

♦  Whether  a  child  exercised  ordinary  care  and  caution.     Rachrael  v.  (lark. 

205  Pa.  314,  62  L.R.A.  959,  54  Atl.  1027. 
It  was  held  error  to  charge  that  a  six-year-old  child  could  not  be  guilty  of 

negligence.     Chicago  City  R.  Co.  v.  Wilcox,  —  111.  — ,  8  L.R.A.  494, 

24  N.  E.  419,  reversed  on  rehearing  in  138   111.  370,  21   L.R.A.  76,  27 

N.  E.  899. 
Whether  a  child  was  contributorily   negligent  in   a  given  case   is   for  the 

jury  in  view  of  his  age,  intelligence,  knowledge  of  his  surroundings. 

and   capacity   to   know   and   appreciate  the   danger.     Rolin   v.   R.   <1. 

Reynolds  Tobacco  Co.  141  N.  C.  300,  7  L.R.A.  (N.S.)  335,  53  S.  E.  891. 

8  A.  &  E.  Ann.  Cas.  638. 

So  as  to  weight  of  evidence  offered  to  overthrow  the  presumption  that  a 
fourteen-year-old   boy  has  discreet  judgment.     Baker  v.  Seaboard  Air 
Line   R.    Co.   150   N.    C.   562,   29   L.R.A. (N.S.)    846,   64   S.   E.   506,   17 
.   A.  &  E.  Ann.  Cas.  351. 

Whether  eight-year-old  child  was  contributorily  negligent  in  playing  near 
a  leaky  gate  valve  in  a  gas  main,  where  his  parents  liad  warned  him 
to  keep  away  from  it.  United  States  Natural  Gas  Co.  \.  Hicks,  134 
Ky.  12,  23  L.R.A.(N.S.)  249,  135  Am.  St.  Rep.  407,  110  S.  W.  166. 

Whether  city  could  forsee  that  boys  might  go  into  an  unguarded  conduit 
for  a  distance  of  600  feet,  about  400  feet  of  which  was  wholly  dark, 
to  play,  and  might  fall  into  water  entering  conduit  at  that  point  and 
be  drowned.  Brown  v.  Salt  Lake  City,  33  Utah,  222,  14  L.R.A. (N.S.) 
619,  126  Am.  St.  Rep.  828,  93  Pac.  570,  14  A.  &  E.  Ann.  Cas.  1004. 

Contributory  negligence  where  an  eight-year-old  boy  went  into  a  dark,  un- 
guarded, underground  water  conduit  for  a  considerable  distance  and 
was  there  drowned.     Ibid. 

As   to   contributory   negligence    and   negligence   being  for   the   jury   where 

children  are  injured,  see  note  to  17  L.R.A.  79. 
That   negligence  of  an   infant  is  a  question  of  fact,  see   note  to  3  L.R.A. 

385. 
See  also  post,   §  25,  "Negligence  as  to  railroads  and  street  railways." 

*  Tompkins  v.  Oswego,  40  N.  Y.  S.  R.  4,  15  N.  Y.  Supp.  371;  Newton  v. 

Central  Vermont  R.  Co.  80  Hun,  491,  30  N.  Y.  Supp.  488;  Healey  -i. 
New  York,  6  Thomp.  &  C.  92;  Houston  &  T.  C.  R.  Co.  v.  Sympkins,  r,i 
Tex.  615,  38  Am.  Rep.  632. 

«  Clark  v.  Wilmington  &  W.  R.  Co.  109  N.  C.  430,  14  L.R.A.  749,  14  S.  E. 
43;    Louisville   &  N.   B.   Co.   v.   Johnson,   108    Ala.   02,   31    L.R.A.   372, 
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19  So.  51,  104  Ala.  241,  53  Am.  St.  Rep.  39,  16  So.  75;  Murphy  v. 
Union  R.  Co.  118  Mass.  228. 
See  also  cases  cited  in  40  L.R.A.  141,  note. 

23.  Carrier's  negligence. 

The  question  of  a  carrier's  negligence  or  of  contributory  neg- 
ligence is  ordinarily  one  of  fact.^  Thus  the  question  as  applied 
to  stations,  platforms,  and  places  for  taking  up  and  setting 
down  passengers^  or  freight,'  or  to  the  fitness  and  safety  of  the 
track  and  equipment,*  or  the  cars,'  has  been  held  to  be  one  for 
the  jury. 

1  Whether  inference  from  Icilling  of  passenger  has  been  overcome.     Dieck- 

mann  v.   Chicago  &  N.   W.   R.   Co.   145  Iowa,  250,   31   L.R.A.(N.S.) 

338,  139  Am.  St.  Rep.  420,  121  N.  W.  676. 
Presumption    of   negligence   raised   by   the   collision    of   two    of    its   cars. 

Simone  v.  Rhode  Island  Co.  28  R.  I.  186,  9  L.R.A.  ( N.S. )   740,  66  Atl. 

202. 
Evidence  of  good  condition  of  the  track  and  careful  handling  of  trains  as 

overcoming  presumption   of  negligence   arising   from   derailment   and 

overturning  of  passenger  coach  to  passenger's  injury.    Southern  P.  Go. 

V.  Hogan,  13  Ariz.  34,  29  L.R.A.  (N.S.)   813,  108  Pac.  240. 

2  Whether  dangers  existed  at  a  railway  station,  whether  they  were  habitual 

and  notorious,  and  whether  road  was  chargeable  with  knowledge  of 

them,   where  evidence  was   in   dispute.     Exton  v.   Central  R.   Co.   63 

N.  J.  L.  356,  56  L.R.A.  508,  46  Atl.  1099. 
What  unevenness  of  ground  at  the  alighting  point  of  passengers  constituted 

negligence.     Poole  v.   Consolidated  Street  R.   Co.   100  Mich.   379,  25 

L.R.A.  744,  59  N.  W.  390. 
Insufficiency  of  plank  placed  to  facilitate  entrance  to  car.     Messenger  v. 

Valley  City  Street  &  I.  R.  Co.  —  N.  D.  — ,  32  L.R.A. (N.S.)   881,  128 

N.  W.  1023. 
Exercise  of  due  care  by  passenger  in  using  passageway  leading  to  baggage 

room,   where  different   inferences   may   be   drawn   from   the   evidence. 

Exton  v.  Central  R.  Co.  63  N.  J.  L.  356,  56  L.R.A.  508,  40  Atl.  1099. 
Provision  of  sufficient  exits  from  passenger  station,  where  actual  exits  were 

some  distance  away  or  not  visible.     Cotant  v.  Boone  Suburban  R.  Co. 

125  Iowa,  46,  69  L.R.A.  982,  99  N.  W.  115. 
Question  of  negligence  of  railroad  company  in  placing  a  baggage  truck 

where  passengers  might  be  endangered  thereby.    Denver  &  R.  G.  R.  Co. 

V.  Spencer,  27  Colo.  313,  51  L.R.A.  121,  61  Pac.  606. 
Carrier's  duty  to  provide  extra  men  at  certain  hours  to  prevent  dangerous 

crowding  of  passengers  on  its  waiting  platform.     Kuhlen  v.  Boston  & 

N.  Street  R.  Co.  193  Mass.  341,  7  L.R.A. (N.S.)   729,  118  Am.  St.  Rep. 

516,  79  N.  E.  815. 
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Carrier's  negligence  in  leaving  check  room  unattended  at  different  times 
when  attendant's  services  vi'ere  required  at  trains.  Fraam  v.  Grand 
Eapids  &  I.  R.  Co.  161  Mich.  556,  29  L.R.A.(N.S.)  834,  126  N.  W. 
851. 

Stops  for  passengers.- — 

Where  railroad  had  agreed  to  stop  a  night  train  at  a  station  where  night 

trains  did  not  stop,  whether  it  kept  the  station  platform  lighted  a 

reasonable  period.    Abbot  v.  Oregon  R.  &  Nav.  Co.  46  Or.  549,  1  L.R.A. 

(N.S.)   851,  114  Am.  St.  Rep.  885,  80  Pae.  1012,  7  A.  &  B.  Ann.  Cas. 

961. 

Sufficiency  of  a  stop  of  one  minute  to  enable  passenger  to  alight  from  a 
train  with  safety.  Chicago,  E.  I.  &  P.  E.  Co.  v.  Wimmer,  72  Kan.  500, 
4  L.R.A.(N.S.)   140,  84  Pac.  378,  7  A.  &  E.  Ann.  Cas.  756. 

Crossing  tracks  or  passing  trains  at  stations. — 

Except  in  cases  marked  by  gross  and  inexcusable  negligence,  whether  a 
passenger  attempting  to  cross  a  railroad  track  at  a  station  exercised 
due  care  is  a  question  of  fact  for  the  jury.  Parsons  v.  New  York  C. 
&  II.  E.  R.  Co.  113  N.  Y.  355,  3  L.R.A.  683,  10  Am.  St.  Rep.  450,  21 
N.  E.  145. 

Contributory  negligence  of  passenger  who  alights  at  the  regular  stopping 
place  and  is  injured  by  an  incoming  train,  which  danger  he  could  have 
seen  if  he  had  looked  and  listened.  Atlantic  City  R.  Co.  v.  Goodiu, 
62  N.  J.  L.  394,  45  L.R.A.  671,  72  Am.  St.  Rep.  652,  42  Atl.  333. 

Contributory  negligence  of  one  who,  to  board  a  car,  crosses  a  street  ear 
track  at  night  on  a  crosswalk,  and  is  injured  by  car  which  having 
been  properly  signaled  he  mistakenly  believes  is  slackening  speed. 
Walker  v.  St.  Paul  City  R.  Co.  81  Minn.  404,  51  L.R.A.  632,  84  N.  W. 
222. 

Due  care  by  passenger  crossing  tracks  at  night  to  take  his  train,  where 
the  circumstances  are  not  clear.  Dieckmann  v.  Chicago  &  N.  W.  R.  Co. 
145  Iowa,  250,  31  L.R.A. (N.S.)  338,  139  Am.  St.  Rep.  420,  121  N.  W. 
676. 

Whether  there  was  carelessness  or  negligence  of  a  carrier,  and  careless- 
ness or  gross  negligence  of  its  servants,  where  a  train  running  at  extra- 
ordinary speed  struck  a  passenger  endeavoring  to  take  a  train  on  a 
farther  track..  Young  v.  New  York,  N.  H.  &  H.  E.  Co.  171  Mass.  33, 
41  L.E.A.  193,  50  N.  E.  455. 

Running  train  into  station  at  night  at  unreasonable  speed.  Dieckmann  v. 
Chicago  &  N.  W.  R.  Co.  supra. 

Negligence  in  running  train  past  station  at  a  high  rate  of  speed  while  an- 
other train  standing  there  is  receiving  and  discharging  passengers. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Stepp,  22  L.R.A.  (N.S.)  350,  90  C.  C.  A. 
431,  164  Fed.  785. 

Sufficiency  of  safety  provisions  for  passengers  crossing  tracks  at  night  to 
take  trains.    Dieckmann  v.  Chicago  &  N.  W.  R.  Co.  supra. 
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Whether  passenger  who  failed  to  look  and  listen  before  crossing  a  railroaii 
track  between  place  where  he  had  alighted  and  a  public  highway  wa& 
negligent.  Chesapeake  &  0.  R.  Co.  v.  King,  49  L.R.A.  102,  40  C.  C.  A. 
432,  99  Fed.  251. 

Whether  bell  was  ringing  at  time  locomotive  struck  a  person  at  the  station, 
where  the  evidence  is  conflicting.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stepp, 
supra. 

The  contributory  negligence  of  one  killed  through  the  negligence  of  rail- 
road's servants,  while  awaiting  the  arrival  of  a  i-elative,  in  the  space 
between  two  tracks,  used  by  the  company  for  receiving  and  dischar- 
ging passengers,  where  the  situation  did  not  suggest  imminent  danger, 
Denver  &  R.  G.  R.  Co.  v.  Spencer,  27  Colo.  313,  51  L.R.A.  121,  61  Pac. 
606. 

Whether  a  passenger  who  signaled  an  approaching  electric  car  was  negli- 
gent in  trying  to  cross  the  track  in  the  dark  to  a  place  of  greater  safe- 
ty, instead  of  remaining  between  the  two  tracks  and  crossing  after  the 
car  stopped.  Karr  v.  Milwaukee  Heat,  Light  &  Traction  Co.  132  Wis. 
062,  13  L.R.A.  (N.S.)  283,  122  Am.  St.  Rep.  1017,  113  N.  W.  62. 

Contributory  negligence  of  drover  crossing  track  to  take  his  train,  for 
which  he  had  been  told  to  be  ready,  it  being  then  approaching  and  the 
engine  which  struck  him  being  partly  obscured.  Coon  v.  Atchison,. 
T.  &  S.  F.  R.  Co.  82  Kan.  311,  27  L.R.A. (N.S.)    1013,  108  Pac.  85. 

For  ihe  court. — 

<  imtributory  negligence  of  one  who,  alighting  from  a  car,  passes  behind  it, 
onto  a  parallel  track,  without  looking  for  an  approaching  car,  which 
could  have  been  seen  a  long  distance  away.  Baltimore  Traction  Co.  v. 
Helems,  84  Md.  515,  ;',(i  L.R.A.  215,  30  Atl.  IIH. 

3  The  safety  and  suitability  of  a  platform  used  by  a  carrier  for  unloading 

horses,  where  the  evidence  is  conflicting.     Chesapeake  &  0.  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  495,  44  L.R.A.  449,  23  ,S.  E.  935. 

Whether  dead  alley  without  tight  partition  was  sufficient  care  to  prevent 
traverse  of  Texas  fever  tick  from  infected  cattle  to  others.  Baltimore 
&  0.  R.  Co.  V.  Dever,  112  Md.  296,  20  L.R.A. (N.S.)  712,  75  Atl. 
352. 

4  Question   of  negligence,   in   a   collision   caused  by   a  defective   engine   in 

charge  of  a  fireman.    Lane  v.  Spokane  Falls  &  N.  R.  Co.  21  Wash.  119, 
46  L.R.A.  153,  75  Am.  St.  Rep.  821,  57  Pac.  307. 

Whether  knowledge  of  conditions  indicative  of  the  cause  of  an  accident 
would  have  prompted  persons  of  due  care  to  effieient  foresight.  Little- 
John  V.  Fitchburg  R.  Co.  148  Mass.  478,  2  L.R.A.  502,  20  N.  E.  103. 

Whether  a  flood  which  caused  an  accident  could  have  been  reasonably  an- 
ticipated. Terre  Haute  &  I.  R.  Co.  v.  Fowler,  154  Ind.  682,  48  L.R.A. 
531,  56  N.  E.  228. 

Whether  carrier  was  negligent  in  erecting  a  trolley  pole  so  close  to  track 
that  passenger  on  running  board  of  car  was  injiired  thereby.    Cameron. 


XX. I'RUVJ.N'CE   OF   GOUET   AND    JURY.  O-J-Ij 

V.  Lcwiston,  B.  &  B.  Street  E.  Co.  103  Me.  482,  18  L.E.A.(N.S.)   497, 
125  Am.  St.  Kep.  315,  70  Atl.  534. 

Railroad's  negligence  in  maintaining  derailing  device  in  a  switch  trac' 
connecting  with  its  main  track,  so  that  it  can  be  closed  by  anyone  ami 
cars  run  from  switch  track  on  to  main  track,  where  they  can  come 
into  collision  with  a  passenger  train.  Barker  v.  Chicago,  P.  &  St.  L. 
R.  Co.  243  111.  482,  2G  L.R.A.(N.S.)  1058,  134  Am.  St.  Rep.  382,  90 
N.  E.  1057. 

5  Whether  street  car  conductor  was  negligent  in  permitting  a.  hand  bag 
to  be  set  down  in  and  remain  in  the  aisle.  Pitcher  v.  Old  Colony  Street 
R.  Co.  196  Mass.  69,  13  L.R.A.(N.S.)  481,  124  Am.  St.  Rep.  513,  8] 
N.  E.  876,  12  A.  &  E.  Ann.  Cas.  886. 

Whether  a  bolt  which  caught  in  the  clothing  when  car  jerked  had  any  part 
in  passenger's  injur}',  where  passenger  gave  her  opinion  that  it  had 
not.  Tunnicliffe  v.  Bay  Cities  Consol.  R.  Co.  102  Mich.  624,  32  L.R.A. 
142,  61  N.  W.  11. 

Whether  employees  on  sleeping  car  left  doors  open  unduly  long  after 
leaving  station,  where  mother  of  a  child  was  told  they  would  be  kept 
closed.  Crandall  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  96  Minn. 
434,  2  L.R.A.(N.S.)    645,  113  Am.  St.  Rep.  653,  105  N.  W.  185. 

Whether  street  railway  was  negligent  in  allowing  cars  to  become  so  crowd- 
ed that  passenger  was  pushed  oflF  and  injured.  Lobner  v.  Metropolitan 
Street  R.  Co.  79  Kan.  811,  21  L.R.A.  (N.S.)  972,  101  Pac.  463. 

Whether  a  passenger  was  negligent  who,  upon  the  train's  approaching  a 
slopping  place  in  the  night,  went  to  the  platform  of  a  vestibule  car 
and,  stumbling  over  a  package  left  at  top  of  the  steps  by  the  porter, 
fell  from  the  train  and  was  injured.  Johnson  v.  Yazoo  &  M.  Valley 
R.  Co.  94  Miss.  447,  22  L.R.A. (N.S.)   312,  47  So.  785. 

Like  rules  apply  to  carriers  by  passenger  elevators,^  and  to 
carriers  by  special  contract.* 

1  The  question  of  negligence  was  for  the  jury  in  an  action  by  one  injured 
in  falling  elevator,  where  the  evidence  tends  to  show  that  the  elevator 
fell,  and  that  passenger  was  rightfully  thereon  and  was  injured. 
Springer  v.  Ford,  189  111.  430,  52  L.R.A.  930,  82  Am.  St.  Rep.  464,  59 
N.  E.  953. 

Negligence  of  a  tenant's  employee  who,  to  deliver  packages,  went  into  an 
unlighted  entry  way  and  fell  into  an  unlighted  and  unguarded  elevator 
well,  the  elevator  having  been  moved,  without  notice  to  him,  to  an- 
other floor.  B.  Shoninger  Co.  v.  Mann,  219  111.  242,  3  L.R.A.  (N.S.) 
1097,  76  N.  E.  354. 

Whether  one  who  fell  into  an  elevator  well  in  attempting  to  enter  the  car 
contributed  to  his  injury,  where  the  evidence  is  conflicting  as  to  wheth- 
er the  conductor  had  left  the  door  open  or  closed.    Wilcox  v.  Rochester, 
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190  N.  Y.  137,  17  L.E.A.(N.S.)  741,  82  N.  E.  1119,  13  A.  &.  E.  Ann. 
Cas.  759. 
Whether  fourteen-year-old  boy  assumed  the  risk  in  operating  an  elevator, 
where  the  doors  thereto  are  set  in  the  walls  so  that  recesses  are  left 
into  which  portions  of  a  passenger's  body  might  project  and  be  caught. 
Siegel,  C.  &  Co.  v.  Trcka,  218  111.  559,  2  L.R.A.(N.S.)  647,  109  Am. 
St.  Rep.  302,  75  N.  E.  1053. 

2  Adequacy  of  preventive  care  of  a  carrier  transporting  animals  under  a. 
special  limited  contract,  where  a  collision  occurred  because  of  the 
alleged  sudden  insanity  of  the  engineer.  Central  R.  Co.  v.  Hall,  124 
Ga.  322,  4  L.R.A.(N.S.)  898,  110  Am.  St.  Rep.  170,  52  S.  E.  679,  4 
A.  &  E.  Ann.  Cas.  128. 


Whether  the  passenger  was  negligent  as  a  contributor,  or  the 
carrier  as  a  prime  actor,  in  injury  while  boarding  or  alighting 
from  a  moving  train  or  vehicle,*  or  in  boarding  or  alighting  at  a 
\vrong'  place,^  or  riding  on  the  platform  or  other  unsuitable 
place,^  or  riding  within  the  car  in  an  unsafe  position,*  or  in 
projecting  an  arm  or  other  member  out  past  the  line  of  the  car,* 
is  a  jury  question. 

1  It  is  a  question  of  fact  whether,  from  all  attending  circumstances,  alight- 
ing from  a  moving  train  constitutes  negligence.  Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  7  L.R.A.  687,  18  Am.  St.  Rep.  330,  23  N.  E.  973; 
VVatkins  v.  Birmingham  R.  &  Electric  Co.  120  Ala.  147,  43  L.R.A. 
297,  24  So.  392;  New  York,  P.  &  N.  R.  Co.  v.  Coulburn,  09  Md.  360, 
1L.R.A.  541,  9  Am.  St.  Rep.  430,  16  Atl.  208.  Stepping  onto  slowly 
moving  train.  Distler  v.  Long  Island  R.  Co.  151  N.  Y.  424,  35  L.R.A. 
762,  45  N.  E.  937.  Boarding  a  moving  electric  car.  Cicero  &  P. 
Street  R.  Co.  v.  Meixner,  160  111.  320,  31  L.R.A.  331,  43  N.  E.  823. 

Whether  passenger  was  negligent  in  trying  to  alight  from  moving  steam 
car  upon  invitation  of  train  employees  and  under  the  belief  that 
train  was  not  in  motion,  the  evidence  sustaining  that  belief.  Balti- 
more &  0.  S.  W.  R.  Co.  V.  Mullen,  217  111.  203,  2  L.R.A.(N.S.)  115, 
75  N.  E.  474,  3  A.  &  E.  Ann.  Cas.  1015. 

Negligence  of  passenger  going  on  platform  to  alight  just  as  train  started, 
where  it  is  uncertain  whether  he  tried  to  step  oflf  or  was  thrown  off 
by  the  start  of  the  train.  Chicago,  B.  &  Q.  R.  Co.  v.  Lampman,  18 
Wyo.  106,  25  L.R.A.  (N.S.)   217,  104  Pac.  533. 

As  to  contributory  negligence  of  a  passenger  jumping  from  a,  moving  train 
being  for  the  jury,  see  note  to  1  L.R.A.  542. 

That  it  is  a  jury  question  in  the  majority  of  cases  whether  one  was  negli- 
gent in  getting  on  or  off  of  a  moving  street  car,  see  note  to  38  L.R.A. 

788. 
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Boarding  street  car  after  it  started,  in  consequence  whereof  person  was 
still  on  running  board  when  the  car  reached  an  obstruction  near 
track  and  in  plain  view.  United  States  Exp.  Co.  v.  Kraft,  19  L.R.A. 
(N.S.)  296,  18  C.  C.  A.  346,  161  Fed.  300. 

In  emergency  or  in  face  of  peril. — 

Whether  the  conduct  of  a  passenger,  injured  while  escaping  from  a  car 
which  appeared  to  be  in  danger  from  a  blazing  oil  lamp,  was  reason- 
able. Gannon  v.  New  York,  N.  H.  &  H.  R.  Co.  173  Mass.  40,  43  L.R.A. 
833,  52  N.  E.  1075. 

Whether  carrier  was  negligent  in  forcing  a  passenger  to  choose  between 
being  left  and  boarding  moving  cars  at  an  unusual  and  unsuitable 
place.  Mills  v.  Missouri,  K.  &  T.  R.  Co.  94  Tex.  242,  55  L.R.A.  497, 
59  S.  W.  874. 

Whether  a,  woman  was  justified  in  jumping  from  a  car  running  down  a 
steep  grade,  with  no  one  in  charge  of  it,  and  no  one  in  it  but  women 
and  children,  some  of  whom  also  jumped.  Western  Maryland  R.  Co. 
V.  Herold,  74  Md.  510,  14  L.R.A.  75,  22  Atl.  323. 

Whetlier  a  man  who,  from  his  familiarity  with  railroad  management  and 
schedules,  knew  that  a  collision  was  imminent  because  of  negligence  of 
railroad  employees,  and  went  forward  into  the  baggage  car  and 
jumped  therefrom  just  as  the  trains  were  about  to  collide,  was 
guilty  of  contributory  negligence.  Cody  v.  New  York  &  N.  E.  K.  Co. 
151  Mass.  462,  7  L.R.A.  843,  24  N.  E.  402. 

Wliether  a  passenger  was  guilty  of  contributory  negligence  in  jumping  from 
a  public  carriage,  at  the  driver's  direction,  while  the  horses  were  run- 
ning and  kicking.  Budd  v.  United  Carriage  Co.  25  Or.  314,  27  L.R.A. 
279,  35  Pac.  600. 

2  Whether  passenger  was  guilty  of  contributory  negligence  in  alighting 
from  train  which,  having  passed  the  depot,  stopped  at  a  bad  place. 
Foss  V.  Boston  &  M.  R.  Co.  66  N.  H.  256,  11  L.R.A.  367,  49  Am. 
St.  Rep.  607,  21  Atl.  222. 

Whether  a  passenger  was  negligent  in  attempting  to  alight  from  u  train, 
at  night,  in  response  to  company's  invitation  so  to  do,  where  the  train 
had  stopped  before  reaching  the  station  platform, — as  he  might  have 
discovered  by  looking  for  the  station  lights, — and  after  a  momentary 
pause  started  to  move  again  slowly,  and  it  was  not  shown  that  he 
knew  the  purpose  of  the  renewed  movement.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Anderson,  72  Md.  519,  8  L.R.A.  673,  20  Am.  St.  Rep.  483, 
20  Atl.  2. 

Whether  a  passenger  on  a  freight  train  is  justified  in  supposing  that  pas- 
sengers will  be  discharged  at  the  first  stop  after  the  station  has  been 
announced.  Chicago  &  A.  R.  Co.  v.  Arnol,  144  111.  261,  19  L.R.A.  313, 
33  N.  E.  204. 

Whether  caretaker  of  animals  on  train  was  negligent  in  leaving  train  in 
darkness  while  it  was  on  a  trestle,  unknown  to  him,  he  being  ill.     Otto 
Abbott,  Civ.  Jur.  T.— 35. 
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V.  Chicago,  B.  &  Q.  B.  Co.  87  Neb.  503,  31  L.E.A.(N.S.)  632,  138  Am. 
St.  Eep.  496,  127  N.  W.  857. 

3  Graham  v.  McNeill,  20  Wash.  466,  43  L.E.A.  300,  72  Am.  St.  Eep.  121, 

55  Pac.  631.  Passenger  riding  on  the  front  platform  of  an  electric  car. 
Sweetland  v.  Lynn  &  B.  E.  Co.  177  Mass.  574,  51  L.E.A.  783,  59  N.  E. 
443;  Watson  v.  Portland  &  C.  E.  E.  Co.  91  M6.  584,  44  L.R.A.  157. 
64  Am.  St.  Eep.  268,  40  Atl.  699. 

Riding  with  back  to  street  and  holding  to  stanchion  while  running  ear 
around  sharp  curve  at  high  speed  without  warning,  passenger  ridin;^ 
on  platform  with  consent  of  conductor  because  there  was  no  room  in- 
side. Trussell  v.  Morris  County  Traction  Co.  79  N.  J.  L.  533,  30  L.E.A. 
(N.S.)    351,  77  Atl.  535. 

Whether  a  person  who,  at  conductor's  direction,  entered  overcrowded  car 
to  become  a.  passenger,  was  negligent.  Alton  Light  &  Traction  Co.  v. 
Oiler,  217  111.  15,  4  L.E.A.  (N.S.)   399,  75  N.  E.  419. 

Whether  passenger  on  crowded  street  car  who  rides  on  a  crowded  platform 
and  is  shoved  off  is  contributorily  negligent.  Lobner  v.  Metropolitan 
Street  E.  Co.  79  Kan.  811,  21  L.E.A.  (N.S.)  972,  101  Pac.  463. 

Negligence  of  nauseated  passenger  who  went  upon  platform  of  fast  train 
to  vomit  because  closet  was  locked,  and  who  released  hold  when 
asked  for  ticket.  Brice  v.  Southern  E.  Co.  85  S.  C.  216,  27  L.R.A. 
<N.S.)  768,  67  S.  E.  243. 

Whether  passenger  was  negligent  in  stepping  upon  running  board  while  the 
car  was  in  motion,  for  the  purpose  of  changing  seats.  Cameron  v. 
Lewiston,  B.  &  B.  Street  E.  Co.  103  Me.  482,  18  L.E.A. (N.S.)  497. 
125  Am.  St.  Eep.  315,  70  Atl.  534. 

Whether  passenger  was  chargeable  with  knowledge  of  the  proximity  of  a 
trolley  pole  to  the  track,  where  he  had  passed  it  daily  for  a  long 
period.     Ibid. 

4  Whether  u,  passenger  who  was  thrown  down  by  a  collision  was  guilty  of 

contributory  negligence  by  standing  in  the  car.  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  21  Wash.  119,  46  L.E.A.  153.  75  Am.  St.  Eep.  821. 
57  Pac.  367. 

Whether  a  girl  on  a  moving  street  car  was  negligent  in  going  to  the  door 
to  see  whether  she  could  get  someone  on  the  street  to  stop  the  car, 
after  she  had  twice  asked  the  conductor  to  stop  it  on  account  of  her 
sudden  illness.  Newark  &  S.  O.  R.  Co.  v.  McCann,  58  N.  J.  L.  642, 
33  L.R.A.   127,  34  Atl.   1052. 

6  Whether  a,  passenger  riding  in  a  car  with  his  elbow  projecting  from  the 
window  was  guilty  of  contributory  negligence  or  want  of  due  care 
is  for  the  jury,  and  the  court  will  not  instruct  that  he  was  prima 
facie  negligent.  Quinn  v.  South  Carolina  E.  Co.  29  S.  C.  381,  1  L.E.A. 
682,  7  S.  E.  614. 

The  question  of  passenger's  contributory  negligence  in  sitting  with  elbow 
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projecting  from  car  window.  Moiikler  v.  Willamette  Valley  R.  to. 
18  Or.  189,  6  L.R.A.  656,  17  Am.  St.  Rep.  717,  22  Pac.  948. 

On  the  question  whether  the  riding  in  a  car  with  arm  or  member  pro- 
jecting outside  the  line  of  the  car  is  negligence  per  se  on  the  pas- 
senger's part,  there  is  a  conflict  whether  it  is  for  the  court  or  the 
jury.     See  cases  cited  in  note  to  16  L.R.A.  92. 

Whether  a  passenger  on  a  street  car  was  negligent  in  projecting  his  arm 
slightly  beyond  the  side  of  the  car.  Georgetown  &  T.  R.  Co.  v.  Smitli, 
25  App.  D.  C.  259,  6  L.R.A.  (N.S.)   274. 

Whetlier  motorman  in  a  car  about  to  pass  another  used  due  care  to  avoid 
injury  to  passenger  on  the  other,  whose  arm  projected  from  car. 
Ibid. 

Whether  drover  mounting  ladder  at  conductor's  invitation  was  negligent 
in  respect  to  water  crane  by  which  he  was  struck,  the  circumstances 
being  doubtful  as  to  what  extent  the  danger  was  appreciable  though 
the  crane  was  visible.  Leslie  v.  Atchison,  T.  &  S.  F.  R.  Co.  82  Kan. 
152,  27  L.R.A.(N.S.)   640,  107  Pac.  765. 

The  questions  of  negligence  in  ejecting  passengers,  and  u_' 
their  negligence  after  being  ejected,  are  for  the  jury ;  ^  like- 
wise the  question  whether  there  was  negligence  where  a  train- 
man, to  save  himself,  suddenly  seized  a  passenger ;  ^  and  wheth- 
er there  was  adequate  care  of  helpless,  infirm,  or  intoxicated 
passengers,*  or  undue  delay  in  transportation.* 

1  Negligence    or    wantonness    in    ejecting    trespassers    from    moving    train. 

Southern   Kansas   R.   Co.  v.   Sanford,  45  Kan.  372,  11  L.R.A.  432,  2.5 

Pac.  891. 
Reasonable  prudence  of  woman  in  undertaking  to  walk  to  a  certain  place 

after  ejection   from   a  train.     Sloane   v.   Southern   California   R.   Co. 

Ill  Cal.  668,  32  L.R.A.  193,  44  Pac.  320. 
Whether  conductor  exercised  due  care  in  expelling  passenger  whose  ticket 

had  been   lost,  at  an  open  flag  station,  on  a  cold  and  stormy  night. 

Tilburg  V.  Northern  C.  R.  Co.  217  Pa.  618,  12  L.R.A.    (N.S.)    359,  66 

Atl.  846. 

2  Negligence  of  a  conductor  in  seizing  a  passenger  to  save  himself  as  he 

stumbled,  although  the  cause  of  the  stumbling  is  not  shown.  Whalen 
V.  Consolidated  Traction  Co.  61  N.  J.  L.  606,  41  L.R.A.  836,  68  Am. 
St.  Rep.   723,  40  Atl.  645. 

Whether  or  not  a  carrier  was  liable  for  injury  to  a  passenger,  caused  by 
conductor  seizing  him  in  grasping  for  stanchion,  to  prevent  himself 
from  falling  from  footboard.  Kohner  v.  Capital  Traction  Co.  22  App. 
D.  C.  181,  62  L.R.A.  875. 

*  Duty  of  carrier's  sci  vants  to  assist  passenger  to  alight  from  train.     Texas 
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&  P.  R.  Co.  V.  Miller,  79  Tex.  78,  11  L.E.A.  395,  23  Am.  St.  Rep.  308, 
15  S.  W.  264. 

Duty  of  a  carrier  as  measured  by  a  passenger's  apparent  drunken  con- 
dition. Wlieeler  v.  Grand  Trunk  E.  Co.  70  N.  H.  607,  54  L.R.A.  955, 
50  Atl.  103. 

Tlie  extent  of  passenger's  intoxication,  conductor's  knowledge  of  hia  con- 
dition, and  the  safety  of  tlie  place  where  he  was  ejected.  Louisville 
&  N.  R.  Co.  V.  Johnson,  108  Ala.  62,  31  L.R.A.  372,  19  So.  51. 

Whether  or  not  carrier  could  have  prevented  the  injury  which  befell  drunk- 
en passenger  staggering  and  dancing  between  open  doors  of  baggage 
oar.  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54  L.R.A.  955, 
50  Atl.  103. 

Whether  a  passenger  who  was  able  to  sing,  talk,  laugh,  and  dance  was  too 
intoxicated  to  understand  the  dangers  of  a  position  he  assumed,  or 
protect  himself  from  its  hazards.  Ibid. 
■Whether  or  not  carrier  exercised  due  care  for  a  passenger  in  feeble 
mental  and  physical  condition.  Groom  v.  Chicago,  M.  &  St.  P.  R. 
Co.  52  Minn.  296,  18  L.R.A.  602,  38  Am.  St.  Rep.  557,  53  N.  W.  1128. 

Sufficiency  of  watch  over  sleeping  car  by  servant  who  was  fatigued  by  a 
long  continuous  service,  and  who  was  absent  from  the  car  several 
times.  Pullman  Palace  Car  Co.  v.  Hunter,  107  Ky.  519,  47  L.E.A. 
286,  54  S.  W.  845. 

Negligence  of  ticket  tal<er  in  failing  to  safeguard  sick  passenger  found  on 
the  platform  of  fast  train.  Brice  v.  Southern  R.  Co.  85  S.  C.  216,  27 
L.R.A.(N.S.)    768,  67   S.  E.  243. 

*  Sufficiency  and  reasonableness  of  a  carrier's  excuse  for  delay  in  the  trans- 
portation of  live  stock.  Bosley  v.  Baltimore  &  0.  E.  Co.  54  W.  Va. 
563,  60  L.R.A.  871,  46  S.  E.  013. 

Carrier's  negligence  in  not  securing  the  carriage  of  a  passenger's  baggage 
on  the  same  train  as  the  passenger.  Wald  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  162  111.  545,  35  L.R.A.  356,  53  Am.  St.  Rep.  332,  44  N.  E.  888. 

Whether  a  carrier  was  negligent  in  failing  to  forward  a  corpse  on  a  certain 
train.  Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky.  561,  57  L.R.A.  771,  68 
S.  W.  433. 

24.  Negligence  as  to  highways. 

The  questions  how  an  accident  occurred  on  a  highway, 
whether  the  highway  was  negligently  defective,  and  whether 
the  plaintiff  used  due  and  proper  care  under  all  the  circum- 
stances, are  ordinarily  for  the  jury :  *  Whether  the  public  au- 
thorities had  or  ought  to  have  had  Imowledge  of  a  defect  or 
condition,^  or  foreseen  it,'  and  whether  the  care  taken  was 
adequate  to  the  situation ;  *  as,  for  instance,  whether  holes  or 
inequalities  in  the  way,*  or  ice  or  snow  on  the  walks,'  the  want 
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of  lights,''  guards,  or  barriers,'  the  insecurity  of  or  danger  from 
overhanging  objects,*  or  vaults  beneath,'"  were  negligently  so; 
and  of  contributory  negligence  in  respect  to  these  things ;  '^ 
as,  whether  persons  were  contributorily  negligent  in  driving  on 
the  wrong  side  of  the  road/*  or  at  an  illegal  rate  of  speed," 
or  where  the  horse  might  be  frightened,**  or  without  adequate 
control  or  management  of  horse  or  vehicle,*' — is  for  the  jury 
under  the  rules  previously  stated  in  this  chapter. 

1  Cremer  v.  Portland,  36  Wis.  92. 

Numerous  cases  applying  this  general  doctrine  to  various  states  of  facts 
are  reviewed  in  «.  note  to  13  L.R.A.(N.S.)   1250,  1261. 

That  contributory  negligence  of  the  traveler  is  usually  a  jury  question 
in  cases  of  injury  on  highways,  see  exhaustive  note  to  21  L.E.A.  (N.S.) 
675. 

8  Whether  a  city  which  issued  a  permit  for  certain  sidewalk  work  whicli 
required  inspection  should  have  known  of  the  presence  of  a  boiler  for 
heating  purposes  under  the  walk,  which  inspection  might  have  re- 
vealed. Beall  V.  Seattle,  28  Wash.  593,  01  L.R.A.  583,  92  Am.  St.  Rep. 
892,  69  Pac.  12. 

Notice  of  the  city  of  dangerous  ice  which  was  protected  during  the  day, 
but  exposed  about  nightfall  by  third  persons.  Reedy  v.  St.  Louis 
Brewing  Asso.  161  Mo.  523,  53  L.R.A.  805,  61  S.  W.  859. 

3  Whether  crossing  a  bridge  by  a  traction  engine  drawing  a  water  tank  was 
such  an  ordinary  mode  of  travel  and  transportation  as  should  have 
been  anticipated.  Hardin  County  v.  Coffman,  60  Ohio  St.  527,  48 
L.R.A.  455,  54  N.  E.  1054. 

Whether  county  in  planning  bridge  should  have  anticipated  increase  in 
weight  of  engines  and  threshers  to  be  hauled  in  later  years.  Kovarik 
V.  Saline  County,  86  Neb.  440,  27  L.R.A. (N.S.)  832,  136  Am.  St.  Kep. 
704,  125  N.  W.  1082. 

*  Whether  city  performed  its  duty  by  seeing  that  ice  on  a  sidewalk  was 
covered  with  malt  sprouts.  Reedy  v.  St.  Louis  Brewing  Asso.  161 
Mo.  523,  53  L.R.A.  805,  61  S.  W.  859. 

6  Liability  of  a  municipality  for  injury  caused  by  a  difference  in  height  of 
adjoining  walks.  Watertown  v.  Greaves,  56  L.R.A.  805,  50  CCA. 
172,  112  Fed.  183. 

Whether  a  city  was  negligent  in  leaving  an  unguarded  culvert  and  catch- 
basin  on  a  rural  way,  where  pedestrian  at  night,  stepping  to  one  side 
to  avoid  a  vehicle,  fell  into  such  catch-basin,  the  presence  of  whicli 
could  not  reasonably  be  anticipated  by  the  condition  of  the  soil  and 
the  environments.  Neidhardt  v.  Minneapolis,  112  Minn.  149,  29  L.R.A. 
(N.S.)   822,  127  N.  W.  484. 
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Whether  iiiuiiicipal  corporation  was  negligent  in  permitting  boards  to  re- 
main loose  on  sidewalk  for  months.     Neff  v.  Cameron,  213  Mo.  350, 

15  L.E.A.(N.S.)   320,  127  Am.  St.  Rep.  606,  111  S.  W.  1139. 

A  municipal  sidewalk  was  not  unsafe  as  a  matter  of  law,  within  a  statute, 
where  a  patch  of  2-iiich  planks  had  been  spiked  on  top  of  old  plank- 
ing, leaving  an  abrupt  inequality  in  height  of  2  inches.  Kawiecka  v. 
Superior,  130  Wis.  613,  21  L.R.A.(N.S.)   1020,  118  N.  W.  192. 

6  Safety  of  a  sidewalk  covered  with  slippery  ice,  on  which  malt  sprouts 
were  spread.  Eeedy  v.  St.  Louis  Brewing  Asso.  101  Mo.  523,  53 
L.R.A.  805,  61   S.  W.  859. 

Contributory  negligence  of  one  injured  by  slipping  and  falling  on  ice  on 
municipal  sidewalk,  where  the  condition  of  the  walk  was  due  to  the 
positive  negligent  act  of  the  city.  Tewksbury  v.  Lincoln,  84  Neb.  571, 
23  L.R.A.  (N.S.)   282,  121  N.  W.  994. 

The  existence  of  ice  and  snow  on  highways  or  walks  forming  an  obstruction 
or  danger  to  travel  and  alleged  to  be  the  result  of  negligence,  also 
the  question  whether  the  defendant  had  such  notice  as  to  charge  it 
with  a  duty  in  the  premises,  are  for  the  jury  to  decide  on  all  tlic 
circumstances.     See  note  to  21  L.R.A.  277. 

"l  Whether  city  was  negligent  in  permitting  an  electric  light  to  be  so 
placed  that  the  shadow  cast  by  a  supporting  pole  concealed  an  open- 
ing in  a  cross  walk.  Stone  v.  Seattle,  30  Wash.  65,  67  L.R.A.  253,  70 
Pac.  249. 

8  Whether  a   vehicle  would  have   slid  over  an  embankment   if  proper  rail- 

ings or  barriers  had  been  provided   at  the  place.     Malloy   v.  Walker 

Twp.  77  Mich.  448,  6  L.R.A.  695,  43  N.  W.  1012. 
Necessity   of  railings   or  barriers   to  make   a   highway   reasonably   safe   to 

travelers.     Ibid. 
Sufficiency  of  ordinary  railing  on  bridge  to  stop  a  horse  crazed  by  fright. 

Stout  V.  Valle  Crucis,  S.  &  E.  P.  Turnp.  Co.  153  N.  C.  513,  31  L.R.A. 

(N.S.)   804,  69  S.  E.  508. 

9  Whether   it   was   negligent   to   leave   cracked   windows   above   a  sidewalk, 

where  their  dangerous  condition  was  shown.  Detzur  v.  B.  Stroh 
Brewing  Co.  119  31ich.  282,  44  L.R.A.  500,  77  N.  W.  948. 

The  presumption  of  negligence  arising  from  injury  caused  by  a  broken 
electric  wire  in  a  public  street,  as  overcome  by  testimony  that  wire 
was  properly  constructed  and  put  up.  Boyd  v.  Portland  General 
Electric  Co.  40  Or.  126,  57  L.R.A.  619,  66  Pac.  576. 

Negligence  in  swinging  of  rope  hanging  across  street  as  traveler  is  about 
to  drive  under  it.     Pennsylvania  Steel  Co.  v.  Wilkinson,  107  Md.  574, 

16  L.E.A.(N.S.)    200,  69  Atl.  412. 

Augusta  V.  Hafers,  59  Ga.  3  51;  Day  v.  Mt.  Pleasant,  70  Iowa,  193,  30 
N.  W.  853;  McClure  v.  Sparta,  84  Wis.  269,  36  Am.  St.  Rep.  924,  54 
N.  W.  337. 

10  Negligence   being   a   mixed   question   of   law   and   fact,   it   may   be   safely 
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said  that  In  all  cases  where  it  is  the  gravamen  of  the  action  tin' 
question  of  the  negligence  of  the  defendant  must  be  submitted  to  the 
jury  whenever  it  is  a  matter  of  controversy;  and  this  rule  is,  of 
course,  applicable  to  the  question  whether  space  used  under  a  side- 
walk is  negligently  maintained.     See  note  to  61  L.R.A.  589. 

11  Whether  a  pedestrian  was  exercising  proper  care  in  passing  along  side- 
walk, and  whether  he  fell  from  want  of  care  on  his  part.  Holbert 
V.  Philadelphia,  221  Pa.  266,  20  L.R.A. (N.S.)   201,  70  Atl.  740. 

The  question  of  the  contributory  negligence  of  a  boy  between  eight  and 
nine  years  old  who  was  killed  by  falling  through  a  hole  in  a  city 
bridge.  Bueehner  v.  New  Orleans,  112  La.  599,  66  L.R.A.  334,  10-t 
Am.  St.  Rep.  455,  36  So.  603. 

Sullicieney  of  a  whistle  which  frightened  a,  woman  walking  along  the 
street  at  night,  to  excuse  her  immediate  attention  to  the  walk  in  front 
of  her.  Graves  v.  Battle  Creek,  95  Mich.  266,  19  L.R.A.  641,  35  Am. 
St.  Rep.  561,  54  N.  W.  757. 

Negligence  of  pedestrian  in  leaving  wagon  track,  whicli  is  safe,  to  avoid 
a  team,  and  entering  upon  sidewalk  having  a  concealed  defect,  froni 
which  injury  resulted.  Danville  >'.  Robinson,  99  Va.  448,  55  L.R.A. 
162,  39  S.  E.  122. 

Whether  one  who  fell  into  excavation  in  attempting  to  ride  a,  bicycle  be- 
tween street-car  rails  because  street  was  blocked  and  he  had  seen 
street  cars  passed  safely,  was  negligent.  Dix  v.  Old  Colony  Street  R. 
Co.  202  Mass.  518,  24  L.R.A. (N.S.)   567,  89  N.  E.  109. 

Whether  pedestrian  may  rely  on  coal  holes  in  the  sidewalk  not  being  left 
open  without  notice  or  guard.  French  v.  Boston  Coal  Co.  195  !Mass. 
.334,  11  L.R.A.(N.S.)   993,  122  Am.  St.  Rep.  257,  81  N.  E.  265. 

Necessity  of  assuming  the  risk  of  passing  over  a  known  defect  in  a  higli- 
way,  where  evidence  leaves  it  uncertain  whether  there  was  a  safe  way 
available  either  by  a  public  road  or  over  adjacent  private  property. 
Shriver  v.  County  Ct.  66  W.  Va.  085,  26  L.R.A.  (N.S.)  377,  66  S.  E. 
1062. 

Whether  teamster  injured  by  his  wagon  tipping  over  wlien  he  attempted 
to  drive  around  a  mud  hole  in  a  highway,  used  ordinary  care,  where 
he  knew  of  the  condition  of  the  defect  and  of  the  size  and  character 
of  his  wagon,  was  an  experienced  teamster,  and  had  previously  driven 
around  the  hole  without  injury.     Ibid. 

Driving  top-heavy  loads  of  straw  witli  great  care  over  rough  road,  where 
to  turn  back  was  impossible  and  tracks  of  others  were  visible.  Sol- 
berg  V.  Sehlosser,  20  N.  D.  307,  30  L.R.A.  (N.S.)   1111,  127  N.  D.  91. 

18  The  question  of  the  negligence  of  each  party,  where  a  person  on  horse- 
back turns  to  the  left,  on  a  dark  night,  leaving  the  traveled  road  to 
the  right  for  one  approaching  at  a  high  speed,  where  statute  provides 
that  persons  parsing  on  the  highway  shall  turn  to  the  right.     Riepe 
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V.  Elting,  89  Iowa,  82,  26  L.R.A.   769,  48  Am.  St.  Eep.  356,  56  N. 
W.  285. 

Whetlier  one  driving  on  the  wrong  side  of  the  highway  in  violation  of 
statute  should  have  anticipated  a  collision  resulting  from  the  shying 
of  horses  traveling  in  opposite  direction.  Neal  v.  Kendall,  98  Me.  69, 
63  L.R.A.  668,  56  Atl.  209. 

13  Whether  person  was  driving  at  illegal  rate  of  speed,  and,  if  so,  whether 

a  collision  resulted  therefrom.  Broschart  v.  Tuttle,  59  Conn.  1,  11 
L.R.A.  33,  21  Atl.  925. 

14  Exercise  of   due  care   in   driving  on  a  highway,  where  ,the  horse   was 

frightened  by  water  from  an  open  hydrant.  Topeka  Water  Co.  v. 
Whiting,  58  Kan.  639,  39  L.R.A.  90,  60  Pac.  877. 

15  Whether  a   team  was  negligently  hitched  up,  where  three  tugs   came 

loose  at  one  time  when  team  became  frightened  by  blast  from  a  whiatle,. 
where  the  evidence  is  conflicting.  Winona  v.  Botzet,  23  L.R.A.  (N.S.) 
204,  94  C.  C.  A.  563,  169  Fed.  321. 
Koadworthiness  of  a  particular  vehicle  which  was  unwieldy  and  un- 
manageable. Malloy  V.  Walker  Twp.  77  Mich.  448,  6  L.R.A.  695,  4» 
X.  W.  1012. 

Ordinarily  whetlier  the  leaving  of  a  horse  in  the  street  un- 
fastened is  negligence  rests  in  circumstances  that  make  it  a 
question  for  the  jury.^  So  is  the  likelihood  that  horses  may 
be  frightened  at  an  object  by  the  road,^  and  the  question  of 
whether  loss  of  control  was  momentary  or  uncontrollable.' 

1  Liability  of  owner  of  a  runaway  team  for  injury  to  a  bicycle,  Avhere  team 

was  left  in  street  unattended  but  hitched  to  a  ground  weight  and  with 
wagon  brakes  set.     Caughlin  v.  Campbell-Sell  Baking  Co.  39  Colo.  148, 
8  L.R.A.(N.S.)   1001,  121  Am.  St.  Rep.  158,  89  Pac.  53. 
See  also  cases  cited  in  note  to  10  L.R.A. (N.S.)  852. 

2  It  is  for  the  jury  to  decide  whether  an  object  by  the  roadside  is  of  a 

nature  that  it  is  likely  to  frighten  horses.  Dimock  v.  Suffield,  30 
Conn.  134;  Ayer  v.  Norwich,  39  Conn.  376,  12  Am.  Rep.  396;  Lawrence 
V.  Mt.  Vernon,  35  Me.  100;  Chamberlain  v.  Enfield,  43  N.  H.  356. 

3  Whether  loss  of  control  of  a  horse  which  shied,  causing  »  collision,  was 

momentary  or  uncontrollable.  Neal  v.  Rendall,  98  Me.  69,  63  L.R.A. 
668,  56  Atl.  209. 

Whether  one's  negligence  is  imputable  to  another  in  his  care 
or  company  is  a  fact  question.^ 

1  Whether  negligence  of  a  man  who  was  driving  was  imputable  to  his  wife, 
wlio  was  injured  in  a  collision,  because  of  their  relationship  of  husband 
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and  wife  and  because  she  was  sixty-eight  and  he  seventy-two  years 
old.  Neal  v.  Kendall,  98  Me.  69,  63  L.R.A.  668,  56  Atl.  209. 
Whether  a  mother  contributed  to  injuries  to  her  three-year  old  child  where 
she  left  it  alone  to  eat  its  lunch  in  an  unlocked  room,  from  which  it 
escaped  to  the  street  where  injured.  Compty  v.  C.  H.  Starke  Dredge 
&  Dock  Co.  129  Wis.  622,  9  L.E.A.(N.S.)  652,  109  N.  W.  650. 

Negligence  in  use  of  automobiles,*  and  contributory  negli- 
gence towards  them/  are  fact  questions. 

I  Murphy  v.   Wait,   102  App.  Div.   121,   92  N.   Y.  Supp.   253;    Knight   v. 

Lanier,  69  App.  Div.  454,  74  N.  Y.  Supp.  999;   Caesar  v.  Fifth  Ave. 

Coach  Co.  45  Misc.  331,  90  N.  Y.  Supp.  359. 
Whether  u.  driver  of  an  automobile  approached  a  street  intersection  on 

which  street  cars  run,  at  a  negligent  rate  of  speed.    Johnson  v.  Coey. 

237  111.  88,  21  L.R.A.(N.S.)   81,  86  N.  E.  678. 
Whether  an  automobile  driver  on  a  public  highway  was  negligent  in  not 

stopping  the  engine  as  well  as  the  vehicle.    Mahoney  v.  Maxfield,  102 

Minn.   377,  14  L.R.A.(N.S.)    251,  113  N.  W.   904,   12  A.  &  E.  Ann. 

Cas.   289. 
2Curley   v.   Electric   Vehicle  Co.   68  App.  Div.   18,   74  N.   Y.   Supp.   35; 

Buscher  v.  New  York  Transp.  Co.  106  App.  Div.  493,  94  N.  Y.  Supp. 

798. 
Whether  pedestrian   injured   by   automobile   while   crossing  a   street  was 

contributorily  negligent  in  failing  to  observe  the  amount  and  kind  of 

travel  on  the  street.     Hennessey  v.  Taylor,  189  Mass.  583,  3  L.R.A. 

(N.S.)   345,  76  N.  E.  224,  4  A.  &  E.  Ann.  Cas.  396. 
Whether  delivery  boy  attempting  to  cross  behind  his  wagon  was  negligent 

in  not  avoiding  an  automobile  coming  from  behind,  which  he  did  not 

see,  though  he  looked.     Gerhard  v.  Ford  Motor  Co.  155  Mich.  618,  20 

L.R.A.(N.S.)    232,  119  N.  W.  904. 

The  negligence  of  one  in  carrying  on  work  in  or  near  a  street, 
whereby  one  is  injured  in  passing,  is  for  the  jury ;  *  likewise  the 
question  who  was  negligently  the  author  of  a  bad  condition.* 

1  Liability  of  a  blacksmith  for  injury  to  a  passer-by  caused  by  a   scale 

from  his  hammer,  where  anvil  was  in  open  door  close  to  sidewalk. 
Parish  v.  Williams,  88  Iowa,  66,  20  L.R.A.  273,  55  N.  W.  74. 
Duty  of  steam-shovel  operators  deepening  cut  across  a  highway  to  warn 
travelers  of  danger.     Heinmiller  v.   Winston   Bros.   131   Iowa,   32,  6 
L.R.A.(N.S.)    150,   117  Am.   St.  Rep.  405,   107  N.  W.   1102. 

2  Whether  plumber  or  city  was  responsible  for  unguarded  excavation  left 

by  laborers  under   city  permit.     Wilson  v.   Troy,   135  N.  Y.  96,  18 
L.R.A.  449,  31  Am.  St.  Rep.  817,  32  N.  E.  44. 
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25.  Negligence  as  to  railroads  and  street  railways. 

-Vs  to  servants  of  i-ailroad,  see  post,  §  28,  Negligence  as  to  servants. 

Under  the  rules  previously  stated,  negiigenee  has  been  held 
a  question  for  the  jury  where  a  railroad  failed  to  give  warning 
of  the  approach  of  a  train  to  a  crossing,  or  of  the  moving-  of  the 
train  *  ran  at  excessive  speed,^  or  failed  to  stop  or  signal  in  a 
situation  of  disco^-ered  ])eril,'  or  blockaded  the  street,*  or  by  the 
unusual  character  of  the  noise  frightened  a  team ;  '  likewise 
whether  a  person  crossing  railroad  tracks  exercised  due  cai'e  in 
looking  and  listening  for  approaching  trains  before  so  doing,* 
or  was  negli£:ent  in  not  lookiu"-  for  train  which  could  be  seen 
Init  not  heard,''  or  was  justified  in  depending  on  assurance  of 
safety  furnished  by  raised  gates,'  or  in  using  a  path  along  a 
right  of  way  subject  to  unknown  dangers.' 

1  Failure  of  railroad  to  warn  of  the  approach  of  a  train  to  a  crossing 
on  a  trestle  over  a  public  highway,  as  negligent.  Rupard  &  Chesa- 
peake &  0.  E.  Co.  88  Ky.  280,  7  L.E.A.  316,  11  S.  W.  70. 

Whether  a  railroad  was  negligent  in  not  giving  warning  before  moving 
a  train  which  had  obstructed  a  street  for  longer  than  the  statutory 
period.  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio  St.  370,  29 
L.R.A.  757,  53  Am.  St.  Rep.  640,  41  N.  E.  980. 

Liability  of  railroad  for  killing  a  person  at  a  street  crossing,  where  evi- 
dence as  to  whether  proper  signals  were  given  or  not,  was  conflicting. 
Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  115  Iowa,  377,  56  L.R.A. 
752,   88   N.  W.   835. 

Whether  engineer  was  negligent  in  failing  to  give  warning  before  sud- 
denly starting  an  engine  which  was  stopped  at  a  busy  street  crossing, 
when  a  team  was  crossing.  Williams  v.  Chicago,  B.  &  Q.  R.  Co.  78 
Neb.  695,  14  L.R.A.  (N.S.)    1224,  111  N.  W.  596,  113  N.  W.  791. 

Whether  railroad's  failure  to  signal  for  a  street  crossing  contributed  to 
teamster's  death,  where  he  was  struck  while  attempting  to  stop 
train  after  his  team  had  been  caught  on  tracks  at  the  crossing,  and 
it  was  inferable  that  team  had  been  caught  a  very  few  moments  be- 
fore the  train  approached.  Thompson  v.  Seaboard  Air  Line  R.  Co. 
81   S.   C.   333,   20  L.R.A.  (N.S.)    426,  62   S.   E.  396. 

Backing  train  over  crossing  without  lookout  or  signal.  Grant  v.  Oregon 
E.  &  Nav.  Co.  54  Wash.  078,  25  L.E.A.  (N.S.)   925,  103  Pac.  1126. 

Whether  railroad  failed  to  exercise  care  in  operating  trains  at  a  point 
used  as  a  pass  way  by  the  public,  where  it  was  not  shown  that 
such  use  was  with  the  knowledge  or  consent  of  the  company,  nor  so 
extensive   and   continuous   as   to   raise   a    presumption  of   knowledge. 
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Louiaville  &  N.  R.  Co.  v.  Daniel,  122  Ky.  256,  3  L.R.i\.  (N.S.)  110), 
!)1   S.  W.  693. 

*  Rate  of  speed  of  trains  tlirougli  a  populoixs  community,  where  trespass- 
ers on  tlie  traclvs  might  be  anticipated.  Illinois  C.  R.  Co,  >-.  Murpli) . 
123  Ky.  787,  11  L.R.A.(N.S.)    352,  97  S.  W.  729. 

s  Negligence  of  railroad  employees  in  failing  to  discover  person  driving 
on  the  track  in  a  public  street,  and  to  atop  the  train,  and  hia  con- 
tributory negligence.  Kellny  v.  Missouri  P.  R.  Co.  101  Mo.  67,  8 
L.E.A.  783,  13  S.  W.  806. 

Duty  of  engineer,  on  locomotive,  who  discovered  person  going  upon  the 
track,  to  sound  warning  signal  as  well  as  to  endeavor  to  stop  the 
engine  to  avoid  collision.  Louisville  &  N.  R.  Co.  v.  Young,  153  Ala. 
232,   16  L.R.A.(N.S.)    301,  45  So.  238. 

Railroad's  negligence  where  an  animal  grazing  along  track  was  struck, 
where  evidence  is  conflicting  as  to  the  giving  of  any  warning  signal, 
and  it  was  shown  that  train  was  running  at  high  speed  through  .i 
town,  and  that  animal  was  seen  in  time  to  give  signals  and  apply 
brakes  if  necessary.     Harris  v.  Missouri,   K.  &  T.   R.   Co.   24   Okla. 

341,  24  L.R.A.(N.S.)    858,   103  Pae.  758. 

4  Whether  a   railroad   rightfully   obstructed   a   street,   where   the   circunj- 

stances  were  such  that  different  conclusions  might  be  drawn.  Chi- 
cago &  N.  W.  R.  Co.  v.  Preseott,  23  L.R.A.  654,  8  C.  C.  A.  109,  19 
U.  S.  App.  291,  59  Fed.  237. 

5  Whether   a   team    accustomed   to   trains   was   frightened   by   the   unusual 

character  given   to   noise,   smoke,   and   steam   of   a  passing  train  by 

another  train.     Selleck  v.  Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  375, 

18  L.R.A.  154,  53  N.  W.  556. 
SGahagan  v.   Boston   &  M.   R.   Co.   70   N.  H.   441,   55   L.R.A.   426,   50    Ail, 

146. 
Exercise  of  due  care  by  one  pursuing  an  escaped  cow,  in  not  looking  ami 

listening  before  crossing  railroad  tracks,  so  as  not  to  be  chargeable 

with   contributory  negligence.     Lorenz    v.   Burlington,   C.   R.   &  N.   R. 

Co.   115  Iowa,  377,  56  L.R.A.  752,  88  N.  W.  835. 

Failure  of  one  approaching  a  railroad  track  to  constantly  look  both  ways 
for  approaching  trains.  Gratiot  v.  Missouri  P.  R.  Co.  —  Mo.  — , 
16  L.R.A.  189,  16  S.  W.  384,  19  S.  W.  31. 

Measure  of  care  required  to  verify  impression  of  safety  in  crossing  rail 
road  track,  by  further  observation,  before  acting  on  it.     Ibid. 

Whether  a  traveler  waa  negligent  in  stopping  to  look  and  listen,  at  ton 
distant  a  point,  before  crossing  a  railroad  track.  Newhard  v.  Penii- 
aylvania  R.  Co.  153  Pa.  417,  19  L.R.A.  563,  26  Atl.  105. 

Whether  person  who  drove  across  a  side  track  before  discovering  an  ;i|i 
preaching  engiiio,  partly  or  wholly  concealed,  and  was  struck  wliih' 
trying  to  turn  her  horse,  which  was  frightened  by  the  engine.     Gnlf, 
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C.  &  S.  F.  R.  Co.  V.  Shieder,  88  Tex.  152,  28  L.R.A.  538,  30  S.  W. 
902. 

Whether  passenger  killed  at  railroad  crossing  could  have  seen  approach- 
ing train  in  time  to  avoid  injury  if  he  had  looked.  Cooper  v.  Nortli 
Carolina  E.  Co.  140  N.  C.  209,  3  L.R.A.(N.S.)  391,  52  S.  E.  932, 
6  A.  &  E.  Ann.  Cas.  71. 

Whether  person  crossing  railroad  track  in  a  vehicle  driven  by  another  was 
contributorily  negligent,  where  both  looked  and  listened  before  at- 
tempting to  cross,  and  passenger  assumed  no  control  over  driver's 
action  other  than  calling  his  attention  to  a.  distant  headlight  in  the 
opposite  direction  from  which  train  approached  which  inflicted  in- 
jury. Cotton  V.  Willmar  &  S.  F.  R.  Co.  99  Minn.  366,  8  L.R.A.(N.S.) 
643,  116  Am.  St.  Rep.  422,  109  N.  W.  835,  9  A.  &  E.  Ann.  Cus.  935. 

T  Whether  a  man  who  was  walking  on  a  railroad  track,  and  left  it  to 
allow  a,  train  to  pass  him,  and  then  returned  to  it  in  front  of  a 
detached  section  following  by  the  force  of  gravity,  which  he  failed 
to  discover  because  the  noise  of  a  waterfall  under  the  bridge  he 
was  crossing  prevented  his  hearing  the  approaching  train,  was  so 
negligent  as  to  bar  recovery  from  the  railroad  for  his  injuries.  Pat- 
ton  V.  East  Tennessee,  V.  &  G.  R.  Co.  89  Tenn.  370,  12  L.R.A.  184,  15 
S.  W.  919. 

8  Negligence  of  person  attempting  to  cross  railroad  track  without  usual 

precautions,  where  gate  was  open  and  person  in  the  gate  keeper's 
place  made  a.  signal  the  meaning  of  which  is  in  dispute.  Evans  v. 
Lake  Shore  &  M.  S.  R.  Co.  88  Mich.  442,  14  L.R.A.  223,  50  N.  W.  386. 
The  extent  to  which  a  traveler  on  a,  highway  may  rely  on  the  assurance 
of  safety  furnished  by  raised  gates,  or  the  absence  of  a.  flagman  cus- 
tomarily present  when  a  train  is  approaching,  is  a  question  for  the 
jury,  unless  it  conclusively  appears  that  he  relied  exclusively  there- 
on. Woehrle  v.  Minnesota  Transfer  R.  Co.  82  Minn.  165,  52  L.R.A. 
348,  83  Am.  St.  Rep.  417,  84  N.  W.  791. 

9  Whether  one  was  negligent  who,  without  acquaintance  with  the  place, 

attempted  to  use  a  well-worn  path  along  a  railroad  right  of  way 
and  fell  into  an  unguarded  cut  across  the  path  and  was  injured. 
Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  499,  65  L.R.A.  286, 
46  S.  E.  335. 


If,  in  addition  to  tte  regular  signals,  it  is  urged  that  others 
should  have  been  given,  that  is  for  the  jury  to  decide.* 

It  is  a  fact  question  whether  the  condition  of  cars  causing  an 
unforeseen  accident  was  negligence.^ 

It  has  been  held  for  the  court  to  determine  the  negligence 
of  one  in  full  possession  of  all  his  senses,  crossing  a  rnilroad 
track  very  close  to  a  rapidly  moving  train,'  and  of  a  railroad 
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in  failing  to  avoid  a  collision,  where  evidence  was  conclusive 
that  avoidance  was  impossible,*  and  where  the  facts  were  undis- 
puted.^ 

Whether  it  was  negligent  to  let  animals  be  at  large  near  to 
tracks  is  a  fact  question.^ 

1  Whether  the  duty  of  the  operators  of  a  train  required  the  taking  of 
other  precautions  than  the  statutory  one  of  ringing  the  bell  or  the 
like  is  a  question  for  the  jury  under  the  circumstances  of  the  case. 
Linfield  v.  Old  Colony  K.  Corp.  10  Cush.  562,  57  Am.  Dec.  124; 
Bradley  v.  Boston  &  M.  R.  Co.  2  Cush.  539;  Thompson  v.  New  York 
C.  &  H.  E.  E.  Co.  110  N.  Y.  636,  17  N.  E.  690;  Staal  v.  Grand  Rapids 
&  I.  E.  Co.  57  Mich.  239,  23  N.  W.  795.  See  also  note  in  15  L.R.A. 
429. 

8  Negligence  in  leaving  car  doors  unfastened  and  swinging  out  when  pass- 
ing warehouse,  which  they  struck.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Jackson,  96  Ark.  469,  31  L.E.A.(N.S.)   980,  132  S.  W.  206. 

Whether  an  employee  of  a  consignee  of  a  car  of  gas  naphtha  is  guilty  of 
negligence  in  trying  to  unload  it  in  the  ordinary  way,  where,  upon 
attempting  to  do  so,  he  discovers  that  the  valve  at  the  entrance  of 
the  discharge  pipe  is  loose,  so  that  the  naphtha  begins  to  flow  be- 
fore connection  can  be  made,  and  explodes.  Standard  Oil  Co.  v. 
Wakefield,  102  Va.  824,  66  L.R.A.  792,  47  S.  E.  830. 

s  Exercise  of  due  care  by  an  adult  who,  in  full  possession  of  his  senses, 
and  with  nothing  to  obstruct  his  vision  or  engross  his  senses,  de- 
liberately steps  onto  a  railroad  track  which  he  knows  is  frequently 
used,  in  front  of  a  moving  engine,  without  endeavoring  to  ascertain 
whether  a  train  is  approaching.  Gahagan  v.  Boston  &,  M.  R.  Co.  70 
N.  H.  441,  55  L.R.A.   426,   50  Atl.   146. 

Contributory  negligence  of  a  man  in  possession  of  all  of  his  faculties  in 
crossing  a  track  within  3  to  6  feet  of  an  engine  backing  towards  him 
at  from  10  to  15  miles  per  hour.  State  use  of  Dyrenfurth  v.  Balti- 
more &  0.  E.  Co.  73  Md.  374,  11   L.E.A.  442,  21  Atl.  62. 

*  Liability  of  railroad  for  a  collision  because  of  failure   to  take  proper 

steps  to  avoid  it  after  discovery  of  traveler's  peril,  where  evidence 
is  conclusive  that  avoidance  would  have  been  impossible.  Colorado 
&  S.  R.  Co.  V.  Thomas,  33  Colo.  517,  70  L.R.A.  681,  81  Pac.  801,  3 
A.  &  E.  Ann.  Cas.  700. 
'  The  question  of  the  contributory  negligence  of  plaintiff's  intestate,  killed 
by  a  railroad  train,  where  his  evidence  was  not  contradicted,  and 
defendant,  who  submits  no  other  evidence,  demurs  to  that  of  plain- 
tiff and  moves  for  nonsuit.  Neal  v.  Carolina  C.  E.  Co.  126  N.  C. 
634,  49  L.R.A.  684,  36  S.  E.  117. 

*  Turning  horses  out  to  graze  upon  uninclosed  land  near  a  depot,  as  con- 

tributory negligence.     Wilmot  v.  Oregon  E.  &  Nav.   Co.  48  Or.  494, 
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7  L.R.A.(N.S.)  202,  120  Am.  St.  Rep.  S40,  87  I'ac.  528,  11  A.  &. 
E.  Ann.  Cas.  18. 

It  is  a  question  of  fact  whether  a  street  railway  was  negligent 
in  passing  a  street  crossing/  or  in  approaching  persons  on  or 
near  the  track,^  or  in  insufficiently  or  incompetently  manning 
its  cars,'  or  in  operating  cars  with  defective  mechanism,*  or  at 
excessive  speed,'  or  keeping  tracks  safe  for  general  street 
travel,^  or  in  operating  ears  so  that  horses  might  be  frightened 
thereby.' 

1  Negligence  of  street  car  company  in  approaching  street  crossing  at  un- 

reasonable speed.  Harden  v.  Portsmouth,  K.  &  Y.  Street  K.  Co.  100- 
Me.  41,  69  L.R.A.  300,  109  Am.  St.  Rep.  476,  60  Atl.  530. 

The  question  of  negligence  in  permitting  street  ears  to  meet  and  pass 
at  a  street  crossing.  Roberts  v.  Spokane  Street  R.  Co.  23  Wash.  325, 
54  L.R.A.  184,  63  Pac.  506. 

Two  and  one-half  miles  per  hour  as  an  excessive  speed  at  which  to  pass 
another  car  on  a  parallel  track  on  busy  street  crossing,  where  con- 
trolling mechanism  is  defective.     Ibid. 

Existence  of  u.  regular  recognized  street  crossing  at  point  where  one  was 
injured  while  crossing  a  street  car  track,  the  evidence  being  in  con- 
flict. Hayward  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L.  678,  8 
L.R.A.(N.S.)    1062,  65  Atl.  737. 

2  Whether  cable  car  ran  too  close  to  a  buggy  on  the  track,  and  was  negli- 

gent in  failing  to  stop  for  buggy  to  leave  the  track.     Hicks  v.  Citi- 
zens' R.  Co.  124  Mo.  115,  25  L.R.A.  508,  27  S.  W.  542. 
Negligence   of   motorman   approaching   at  high   speed   a   parading  band  in 
close  proximity  to  the  track.     Montgomery  v.   Lansing  City   Electric- 
R.   Co.   103  Mich.   46,   29   L.R.A.   287,   61   N.   W.   543. 

Whether  street  railway  was  negligent  in  not  avoiding  the  deflection  of 
a  car  from  the  main  tiaol<  to  a  branch  track  so  as  to  strike  a  person 
waiting  for  the  car.  Donovan  v.  Hartford  Street  R.  Co.  65  Conn, 
201,  29  L.R.A.  297,  32  Atl.  350. 

Whether  or  not  a  street  car  could  have  been  stopped  so  as  to  prevent 
a  collision  with  an  approaching  fire  truck,  the  horses  of  which  were 
rot  fully  under  control,  so  as  to  make  company  liable  to  the  injured 
truck  driver.  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  112  Mich. 
309,  37  L.R.A.  529,  70  N.  W.  1018. 

Motorman's  negligence  in  discovei-y  of  a  person  in  helpless  condition  on 
tlie  track,  where  evidence  shows  he  could  have  been  seen  and  car 
stopped  before  striking  him.  GofT  v.  St.  Louis  Transit  Co.  199'  Mo. 
694,  9  L.R.A.(N.S.)    244,  98   S.  W.  49. 

3  Negligence  of  street  railway  company  in  operating  electric  car  with,  onl) 
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one  employee  on  a  line  laid  on  a  busy  turnpike.  Citizens'  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  337,  40  L.R.A.  518,  66  Am.  St.  Rep. 
754,  45  S.  W.  790. 

Negligence  of  street  railway  in  placing  passenger  car  under  charge  of  n 
conductor  of  bad  character,  who  was  drunk  and  armed  with  a  pistol. 
Savannah  Electric  Co.  v.  Wheeler,  328  Ga.  550,  10  L.R.A. (N.S.)  1176, 
.58  S.  E.  38. 

4  Negligence  of  motorman  and  of  eight-year-old  boy  struck  just  behind 
standing  car  on  a  parallel  track,  where  testimony  is  conflicting, 
and  it  is  shown  that  the  car  was  not  under  control  and  no  gong  was 
sounded,  and  that  the  boy  did  not  look  for  the  car  before  going  on 
the  track.  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  3S 
L.R.A.  122,  55  Am.  St.  Rep.  620,  34  Atl.  1094. 

*  Negligence  of  interurban  street  railway  in  running  cars  at  excessiv<» 
speed  along  public  highway.  Chicago  &  J.  Electric  R.  Co.  v.  Wanic, 
230  111.  530,  15  L.R.A.  (N.S.)   1167,  82  N.  E.  821. 

Whether  one  struck  by  trolley  car  running  at  high  speed  and  without 
warning  signals,  while  she  was  awaiting,  in  the  street,  the  passagi? 
of  patrol  wagon,  which  diverted  her  whole  attention,  was  contributo- 
rily  negligent.  Hayward  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L. 
678,  8  L.R.A.(N.S.)   1062,  65  Atl.  737. 

8  Sufficiency  of  inspection  of  street  railway  switch  where  wagon  wheel 
caught  in  it,  which  ordinarily  could  not  have  happened  if  the  switch 
was  in  good  order,  but  where,  though  it  was  in  bad  order,  there  was 
evidence  of  frequent  inspections.  Alcott  v.  Public  Service  Corp.  7S 
N.  J.  L.  484,  32  L.R.A.  (N.S.)  1084,  138  Am.  St.  Rep.  619,  74  Atl. 
499. 

7  Negligence  in  running  a  tank  car  on  an  electric  street  railway,  with 
clothing  hanging  thereon  in  such  a,  way  as  to  frighten  horses.  Mc- 
Cann  v.  Consolidated  Traction  Co.  59  N.  J.  L.  481,  38  L.R.A.  236. 
36  Atl.  888. 

The  contributory  negligence  of  persons  walking  or  drivii)ii 
on  the  car  tracks,  or  trying  to  cress  in  front  of  an  approach inii 
car/  or  in  being  in  the  way  of  the  cars/  is  for  the  jury. 

1  Contributory  negligence  of  one  injured  by  street  car,  where  the  com- 
pany was  shown  to  be  actually  negligent,  and  the  circumstances  were 
such  that  difTerent  inferences  might  be  drawn.  Bremer  v.  St.  Paul 
City  R.  Co.  107  Minn.  326,  21  L.R.A. (N.S.)   887,  120  N.  W.  382. 

Negligence  of  a  person  in  attempting  to  cross  street  car  track  in  front  of 
an  approaching  car.  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher, 
68  Kan.  424,  64  L.R.A.  344,  75  Pac.   469. 

Whether  it  is  negligent  for  one  driving  a  team  to  try  to  cross  street  car 
tracks   at   public   crossing   after   looking  along   track   a   considerable 
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distance  without  seeing  a  car  when  he  is  but  20  feet  from  tracks. 
Harden  v.  Portsmouth,  K.  &  Y.  Street  E.  Co.  100  Me.  41,  69  L.R.A 
300,  109  Am.  St.  Rep.  476,  60  Atl.  530. 
Whether  a  traveler  in  a  cutter  drawn  by  one  horse,  whose  progress  on 
side  of  the  street  on  which  he  is  driving  is  obstructed,  is  negligent 
in  trying  to  cross  to  opposite  side  of  a  street  car  track,  which  is  in 
a,  depression  a  foot  deep,  where  prudence  is  exercised  in  so  doing. 
Gerrard  v.  La  Crosse  City  R.  Co.  113  Wis.  258,  57  L.R.A.  465,  89 
N.  W.  125. 

Whether  pedestrian  who  waited  for  two  street  cars  to  pass  in  opposite 
directions,  and  saw  a  third  approaching  at  a  safe  distance,  was 
negligent  in  failing  to  see  a  fourth  car  approaching  at  an  unusual 
speed  but  concealed  by  one  of  the  other  cars.  Tesch  v.  Milwaukee 
Electric  R.  &  Light  Co.  108  Wis.  593,  53  L.R.A.  618,  84  N.  W.  823. 

Whether  participant  in  bicycle  races  which  are  part  of  holiday  festivities 
was  negligent  in  failing  to  look  for  street  ears  on  track  he  had  to 
cross,  and  in  not  trying  to  stop  when  he  discovered  one  approaching. 
Harrington  v.  Los  Angeles  E.  Co.  140  Cal.  514,  63  L.E.A.  238,  98 
Am.  St.  Eep.  85,  74  Pac.  15. 

Whether  street  car  company  was  negligent  where  person  was  struck  while 
attempting  to  cross  at  crossing  where  cars  were  generally  run  at 
high  rate  of  speed.  Morris  v.  St.  Paul  City  R.  Co.  105  Minn.  276, 
17  L.E.A.(N.S.)  598,  117  N.  W.  500. 

Street  railway's  negligence  and  plaintiff's  contributory  negligence,  where 
passenger  alighted  at  a  recognized  place  for  discharging  passengers 
and  while  passing  behind  the  car  from  which  she  alighted,  to 
cross  adjoining  track,  was  struck  by  a  car  thereon,  where  testimony 
showed  that  passenger  who  alighted  ahead  of  her  crossed  in  safety, 
and  rate  of  speed  and  whether  usual  signals  were  given  by  car  were 
in  dispute.  Bremer  v.  St.  Paul  City  R.  Co.  107  Minn.  326,  21  L.R.A. 
(N.S.)  887,  120  N.  W.  382. 

Failure  to  look  and  listen  before  crossing  interurban  street  car  line  laid 
along  a  public  highway,  as  negligence.  Chicago  &  J.  Electric  E.  Co.  v. 
Wanic,  230  111.  530,  15  L.R.A. (N.S.)    1167,  82  N.  E.  821. 

■Contributory  negligence  of  one  struck  by  car  at  a  street  car  crossing 
while  intent  upon  avoiding  car  approaching  from  opposite  direction. 
Morris  v.  St.  Paul  City  R.  Co.  supra. 

Whether  person  driving  on  a  street  car  track  could  have  left  it  more  ex- 
peditiously. Hicks  V.  Citizens'  R.  Co.  124  Mo.  115,  25  L.R.A.  508, 
27  S.  W.  542. 

2  Whether  pedestrian  injured  by  street  car  which  left  the  track  con- 
tributed to  his  injury  by  standing  in  the  roadway  waiting  for  the 
ear  to  pass,  where  it  was  shown  he  was  far  enough  away  to  be  safe 
if  car  had  remained  upon  the  rails.  Najarian  v.  Jersey  City,  H.  & 
P.  Street  R.  Co.  77  N.  J.  L.  704,  23  L.R.A.(N.S.)  75],  73  Atl.  527. 
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In  respect  to  children  injured  on  or  about  cars  or  tracks  the 
question  of  contributory  negligence  is  one  for  the  jury/  aud  also 
the  negligence  of  the  trainmen  in  not  discovering  or  preventing 
injury  to  the  child/  or  that  of  the  parent  or  custodian  of  the 
•Cikild  in  not  being  sufficiently  watchful.^ 

1  It  is  error  to  instruct  that  a  six-year-old  child  cannot  be  guilty  of  neg- 

ligence. Chicago  City  R.  Co.  v.  Wilcox  —  111.  — ,  8  L.R.A.  494,  24 
^'.  E.  419,  reversed  on  rehearing  in  138  111.  370,  21  L.R.A.  76,  27 
N.  E.   899. 

\\'hether  twelve-year-old  boy  was  negligent  in  standing  bo  close  to  a 
passing  train  that  he  was  drawn  under  it  by  air  current.  Graney 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  140  Mo.  89,  38  L.R.A.  633,  41  S.  W. 
236,  affirming  on  rehearing  38  S.  W.  969. 

Sufficiency  of  turntable  fastening  as  a,  jury  question,  see  Edgington  v. 
Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N. 
W.  95. 

Crossing  tracks.- — 

Whether  failure  of  a  school  child  to  look  and  listen  before  attempting  to 
cross  a  street  car  track  showed  a  want  of  due  care.  Wallace  v.  City 
&  Suburban  R.  Co.  26  Or.  174,  25  L.R.A.  663,  37  Pac.  477. 

Whether  ten-year-old  boy  was  negligent  in  attempting  to  ride  u.  bicycle 
across  street  car  tracks  at  a  public  crossing,  and  in  so  doing  passes 
behind  one  car  directly  in  front  of  one  approaching  from  the  opposite 
direction,  which,  because  of  defective  condition,  could  not  be  stopped 
in  time  to  avoid  a  collision.  Roberts  v.  Spokane  Street  R.  Co.  23 
Wash.  325,  54  L.R.A.  184,  63  Pac.  526. 

See  also  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  33  L.R.A. 
122,  55   Am.   St.   Rep.   020,   34  Atl.   1094. 

Whether  nine-year-old  boy  was  negligent  in  trying  to  pass  between  cars 
when  a.  train  had  blockaded  a  crossing  longer  than  the  law  allowed. 
Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio  St.  370,  29  L.R.A.  757, 
53  Am.  St.  Rep.  640,  41  N.  E.  980. 

So  whether  nine-year-old  boy  was  a  trespasser  in  trying  to  cross  a  rail- 
road track  by  climbing  a  car  coupling.     Ibid. 

Negligence  of  eight-year-old  boy  in  attempting  to  cross  a  train  wliicli 
had  obstructed  street  crossing  thirty  minutes,  where  brakeman  told 
him  he  had  time  to  do  so,  and  he  saw  others  doing  so,  although  he 
knew  the  danger  if  train  should  start.  Gesas  v.  Oregon  Short  Line 
R.  Co.  33  Utah,  156,  13  L.R.A.  (N.S.)   1074,  93  Pac.  274. 

2  Negligence  in  respect  to  lookout  or  improper  speed  of  street  cars,  when' 

children  are  injured  on  the  track,  is  ordinarily  for  the  jury.  Shen- 
ners  v.  West  Side  Street  R.  Co.  78  Wis.  382,  47  N.  W.  622;  Mallard 
V.  Ninth  Ave.  R.  Co.  15  Daly,  376,  27  N.  Y.  S.  R.  801,  7  N.  Y.  Supp. 
066;  I-Iuerzeler  v.  Central  Cross  Town  R.  Co.  139  X.  Y.  490,  34 
Abbott,  f  iv.  .Tiir.  T.— 30. 
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N.  E.  1101;  Dahl  v.  Milwaukee  City  E.  Co.  62  Wis.  652.  See  cases 
cited  in  note  in  25  L.R.A.  665. 

JSufficieney  of  motorman's  watchfulness  and  warning  when  child  is  dis- 
covered on  or  approaching  the  track.  Chicago  City  R.  Co.  v.  Tuohy, 
196  111.  410,  58  L.R.A.  270,  63  N.  E.  997. 

Whether  children  on  a  bridge  were  seen  in  time  to  stop  train  before 
striking  them,  where  it  was  shown  that  engineer  could  have  seen  the 
whole  length  of  the  bridge  for  more  than  1,000  feet  before  reaching 
it,  and  that  the  train  was  running  up  grade.  Becker  v.  Louisville 
&  N.  R.  Co.  110  Ky.  474,  53  L.R.A.  267,  96  Am.  St.  Rep.  459,  01 
S.  W.  997. 

Whether  prudence  requires  that  in  removing  child  from  railroad  track, 
where  it  was  playing,  measures  should  be  taken  to  see  that  it  did 
not  return  before  engine  again  reached  the  place.  Chesapeake  & 
O.  E.  Co.  V.  Hawkins,  26  L.R.A.  (N.S.)  309,  98  C.  C.  A.  443,  174 
Fed.  597. 

3  Negligence  of  parents  whose  son  went  upon  railroad  grounds  to  play 
after  they  forbade  him,  held  for  the  jury.  Baker  v.  Flint  &  P.  M. 
R.  Co.  91  Mich.  298,  16  L.R.A.  154,  30  Am.  St.  Rep.  471,  51  N.  W. 
897. 

Whether  mother  injured  in  rescuing  her  child  from  street  car  track  was 
negligent  in  creating  a  dangerous  situation  by  letting  go  of  the 
child's  hand  near  a  street  car  track.  West  Chicago  Street  R.  Co.  v. 
Liderman,  187  III.  463,  52  L.R.A.  655,  79  Am.  St.  Rep.  226,  53  N.  E. 
367. 

26.  Negligence  as  to  condition  of  buildings  or  grounds. 

It  is  for  the  jury  to  say  what  is  negligence  in  inspection  and 
care  of  buildings  and  their  accessories,*  or  places  for  public; 
resort/  and  whether  licensees  were  negligent  contributors  to 
their  own  hurt.' 

The  owner's  liability  for  tenants'  injuries  caused  by  an  un- 
usual use  of  premises  by  others,*  and  whether  tenant  contributed 
thereto,*  have  been  held  fact  questions. 

1  Whether   reasonable  inspection  by  the  owner  would   have   revealed  and 

remedied  a  defect  in  the  fastenings  of  a  fire  escape  erected  by  an 
independent  contractor,  before  servant  was  injured  in  the  attempted 
use  of  the  appliance.  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa, 
238,  28  L.R.A.  (N.S.)   563,  124  N.  W.  320. 

2  Duty  to  keep  the  platform  of  a  band  stand  erected  above  seats  provided 

for  patrons  in  an  amusement  place,  clear  of  articles  which  might 
fall  therefrom.  Williams  v.  Mineral  City  Park  Asso.  128  Iowa,  32, 
1  L.R.A. (N.S.)  427,  111  Am.  St.  Rep.  184,  102  N.  W.  783,  5  A.  &  E. 
Ann.  Cas.  924. 
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8  Whether  one  who  went  into  a,  dimly  lighted  passageway  in  a  warehouse 
with  which  he  was  unfamiliar,  and  fell  into  an  unprotected  elevator 
shaft,  contributed  to  his  injury.  Pauekner  v.  Wakem,  231  111.  27fi, 
14  L.R.A.(N.S.)    1118,  83  N.  E.  202. 

Exercise  of  due  care  by  a  customer  passing  along  an  aisle  in  a  department 
store,  in  looking  at  goods  displayed,  rather  than  at  floor  in  search  of 
obstacles.  Bloomer  v.  Snellenburg,  221  Pa.  25,  21  L.R.A.(N.S.) 
4U4,  69  Atl.   1124. 

Negligence  of  an  inspector  entering  strange  building  under  guidance  of 
owner's  servant  and  falling  into  pit  in  dark  room.  Dashields  v.  W". 
B.  Moses  &  Sons,  35  App.  D.  C.  583,  31  L.R.A.(N.S.)    380. 

*  Whether  owner  would  naturally  anticipate  that  tenants  in  an  apart- 
ment house  would  use  the  common  stairways  as  seats,  so  as  to  charge 
him  with  duty  to  make  them  safe  for  that  purpose.  MoGinley  v. 
Alliance  Trust  Co.  168  Mo.  257,  56  L.R.A.  334,  66  S.  W.  153. 

5  Whether  tenant  in  a  tenement  house  who  fell  because  of  a  hole  in  the 
stair  carpet  was  contributor! ly  negligent,  where  she  knew  of  the 
holes  in  the  carpet,  and  the  stairway  was  well  lighted.  Peil  v.  Rein- 
hart,  127  N.  Y.  381,  12  L.R.A.  843,  27  N.  E.  1077. 

Contributory  negligence  of  party  who  took  house  and  was  infected  with 
disease  of  which  he  did  not  know.  Cutter  v.  Hamlen,  147  Mass.  471, 
1  L.R.A.  429,  18  N.  E.  397. 

The  attractiveness  of  dangerous  premises  for  children  so  as 
to  render  owner  liable  for  accidents  to  them,*  and  the  questions 
of  contributory  negligence  arising  therefrom,^  are  also  fact 
questions. 

iPekin  v.  McMahon,  154  111.  141,  27  L.R.A.  206,  45  Am.  St.  Rep.  114.  :W 
N.  E.  484. 

Whether  there  was  an  implied  invitation  from  the  owner  for  children  to 
play  upon  lots  upon  which  there  was  an  uncovered  well,  where  there 
was  evidence  that  children  customarily  played  there,  entertainments 
for  the  public  were  sometimes  given  on  the  premises,  and  people  in- 
vited to  hitch  their  teams  there,  and  that  there  was  a  saloon  on  one 
corner  of  the  tract.  Tucker  v.  Draper,  62  Neb.  66,  54  L.R.A.  321,  86 
N.  W.  917. 

Sufficiency  of  turntable  fastening,  to  prevent  injury  to  children  playing 
on  it,  where  it  was  unfastened  by  one  of  them.  Edginton  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N.  W.  95. 

2  Whether  parents  allowed  their  son  to  play  about  a  railroad  track  and 
depot  grounds  so  as  to  contribute  to  his  injuries  received  there,  where 
they  testify  that  they  forbade  him  to  do  so  after  receiving  notice 
that  he  did,  and  were   ignorant  of  his  whereabouts  at  the  time  of 
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his  injury.  Baker  v.  Flint  &  P.  M.  K.  Co.  91  Mich.  298,  16  L.E.A. 
154,  30  Am.  St.  Rep.  471,  51  N.  W.  897. 
Whether  five-year-old  child  was  a.  trespasser  in  playing  near  an  elevator 
in  a  store  where  its  father  worked,  it  being  there  by  the  father's 
invitation.  Siddall  v.  Jansen,  168  111.  43,  39  L.R.A.  112,  48  N.  K. 
191. 

27.  Negligence  as  to  fire,  water,  electricity  or  other  dangeron» 
thing. 

As  to  children,  see  ante,   §  22,  Negligence  generally. 

Whether  due  care  and  precaution  were  exercised  to  protect 
persons  and  property  from  injury  from  charged  electric  wires,* 
gases,^  combustibles,^  or  other  like  dangerous  agencies,*  is  for 
ihe  jury.  And  the  questions  of  contributory  negligence  toward 
electric  currents,*  escaping  gas,®  or  explosives'  are  also  jury 
questions.  The  sauie  is  true  where  the  negligence  inheres  in 
the  character  of  the  act  done,  in  respect  to  its  situation,'  as  in 
construction  -wnrk  or  excavations.^ 

1  Omission  to  place  guard  wires  betwen  trolley  wires  and  telephone  wires. 
Black  V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L.R.A.  365,  46 
Am.  St.  Rep.  849,  61  N.  W.  1101. 

Xegligence  in  leaving  uninsulated  electric  light  wires  within  close  reach 
of  a  frame  upon  which  persons  had  to  go  to  perform  duties  with  re- 
spect to  other  electric  wires.  Illingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  583,  25  L.R.A.  552,  37  N.  E.  778. 

Negligence  in  not  cutting  uninsulated  wires,  and  in  leaving  them  so  that 

'  night   patrolman,    ignorant    of   their   condition,   might   be   injured   by 

turning  on  the  electricity,  in  performance  of  his  duty.        Willey  v. 

Boston   Electric   Light    Co.    168    Mass.    40,    37    L.R.A.    723,    46    N.   E. 

395. 

Insufficient  assistance  to  promptly  replace  electric  wires  broken  simul- 
taneously in  many  places  by  an  unusual  and  unexpected  storm,  as 
an  excuse  for  delay.  Boyd  v.  Portland  General  Electric  Co.  37  Or. 
567,  52  L.R.A.  509,  62  Pac.  378. 

Exercise  of  due  care  to  prevent  injury  by  dangerous  electric  wires.  Per- 
ham  V.  Portland  General  Electric  Co.  33  Or.  451,  40  L.R.A.  799,  72 
Am.  St.  Rep.  730,  53  Pac.  14. 

Liability  of  city  for  death  caused  by  contact  with  unused  telephone 
wire  which  crossed  close  to  a  charged  electric  light  wire,  and,  sagging 
so  as  to  interfere  with  public  travel,  was  cut  by  a,  councilman  and 
wrapped    around    a    post    within    reach    of   pedestrians    and    with    one 
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end  resting  on  tlie  ground  or  in  the  water.  Mooney  v.  Luzerne,  18li 
Pa.  161,  40  L.R.A.   811,  40  Atl.  311. 

Where  the  evidence  tended  to  show  that  a  person's  death  resulted  from 
lightning  striking  telephone  pole  and  being  communicated  from 
thence  to  a  telephone  instrument  near  where  person  was  seated, 
whence  it  jumped  to  his  body,  it  was  for  the  jury  to  determine  what 
force  passed  over  the  wire,  whether  there  were  suitable  appliances 
known  which  would  have  prevented  such  injury,  whether  the  com- 
pany was  negligent  in  not  providing  such  appliances,  and  if  death 
resulted  from  such  negligence.  Griffith  v.  New  England  Teleph.  & 
Teleg.   Co.  72  Vt.  441,  52  L.R.A.  919,  48  Atl.  643. 

Whether  a  bolt  of  lightning  striking  a  flagstaff  might  be  conducted  by 
wire  to  a  building  300  feet  distant  and  burn  it,  where  the  evidence 
of  experts  was  conflicting.  Jackson  v.  Wisconsin  Teleph.  Co.  88  Wis. 
243,  26  L.R.A.  101,  GO  N.  W.  430. 

The  rule  res  ipsa  loquitur  is  not  overcome  by  mere  evidence  that  one 
supplying  electricity  used  due  care,  the  accident  occurring  by  mere- 
ly attempting  to  turn  on  a  light;  but  the  case  ought  to  go  to  the 
jury.  Turner  v.  Southern  Power  Co.  154  N.  C.  131,  32  L.R.A.  (X.S.) 
848,  69  S.  E.  767. 

Negligence  of  a  village  in  permitting  a  live  electric  v\lre  to  hang  in  street 
is  for  the  jury,  to  be  determined  from  length  of  time  it  had  been 
hanging,  whether  the  authorities  knew  or  ought  to  have  known  of  its 
condition,  and  whether  from  its  location  it  was  dangerous  to  travel- 
ers. Fox  V.  Manchester,  183  N.  Y.  141,  2  L.R.A.  (N.S.)  474,  75  N.  E. 
1116. 

Negligence  of  vendor  of  electricity  in  failing  to  inspect  wires  carrying 
a  powerful  current  for  two  years,  where  wires  were  strung  along 
highway,  so  near  together  as  to  touch  in  swinging,  and  so  that  a 
break  in  insulation  might  cause  them  to  melt  in  two.  Lewis  v. 
Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A.  (N.S.)  1160,  117 
S.  W.  278. 

Failure  to  discover  a  break  in  a  wire  strung  along  a  highway,  so  close 
to  another  wire  that,  insulation  being  worn  off  both  of  them,  they 
were  likely  to  swing  together  and  burn  in  two.     Ibid. 

Question  of  improper  insulation  and  climatic  conditions  immediately 
preceding  an  accident,  where  it  was  shown  that  if  the  insulation, 
which  was  worn  and  frayed,  had  been  good,  current  would  not  have 
"leaked,"  except  "in  quite  a  spell  of  bad  weather,"  and  that  the 
wire  had  never  been  inspected  since  strung  six  years  before.  Musolf 
V.  Duluth  Edison  Electric  Co.  108  Minn.  369,  24  L.R.A.  (N.S.)  451, 
122  N.  W.  499. 

*  Whether  company  used  reasonable  precaution  before  supplying  gas  to 
tenants  of  an  apartment  house,  to  ascertain  that  other  tenants  would 
suffer  no  harm  from  gas  escaping  into  their  rooms.  Schmeer  v.  Gas- 
light Co.  147  N.  y.  529,  30  L.R.A.  653,  42  N.  E.  202. 
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\Vhetlier,  from  the  notoriety  attending  the  construction  of  a  sewer,  u. 
gas  company  with  a  proper  system  of  inspection  would  or  ought  to 
have  had  Icnowledge  of  a,  lealc  in  its  pipe  caused  by  the  construction 
of  the  sewer,  sooner  than  the  leak  was  discovered.  Koelsch  v.  Phila- 
delphia Co.  152  Pa.  355,  18  L.R.A.  759,  34  Am.  St.  Rep.  653,  25  Atl. 
522. 

Failure  of  inspectors  to  find  gas  leak,  where  they  merely  visited  the 
place  and  found  no  odor  of  gas,  the  leak  being  under  ground.  Con- 
solidated Gas  Co.  V.  Connor,  114  Md.  140,  32  L.K.A.(N.S.)  809,  78 
Atl.  725. 

Negligence  in  permitting  the  escape  of  gas  and  in  the  explosion  of 
escaped  gas,  and  negligence  of  plaintiff  contributing  thereto,  should 
go  to  the  jury  if  there  is  any  foundation  in  the  evidence  for  such 
questions. 

See  note  in  29  L.R.A.  354. 

3  Whether  a  municipal  corporation  exercised  due  care  in  turning  a  large 

quantity  of  crude  petroleum,  in  midsummer,  Into  a  public  sewer 
with  an  obstructed  outlet,  and  leaving  it  four  days  without  taking 
precautions  to  prevent  an  explosion.  Fuchs  v.  St.  Louis,  133  Mo. 
1U8,  34  L.R.A.  118,'31  S.  W.   11-5,  34  S.  W.  508. 

4  Whctlier   compressed  air  is  such  a   dangerous   agency  as   to   demand  the 

adoption  of  safe  precaution  to  prevent  injury  to  others  in  its  use, 
and  whether  or  not  adequate  measures  were  employed,  is  a  court 
question  only  when  the  facts  are  undisputed  and  but  one  inference 
can  be  drawn.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tux.  136, 
10  L.R.A.(N.S.)   367,  96  S.  W.  1073. 

Whether  the  owner  of  a  pond  violated  his  duty  to  his  neighbor  in  suffer- 
ing water  to  reach  latter's  land  by  percolation,  or  in  failing  to  pre- 
vent such  percolation  after  notice.  Moore  v.  Berlin  Mills  Co.  74 
N.  H.  305,  11  L.R.A.  (N.S.)  284,  124  Am.  St.  Rep.  908,  07  Atl.  578, 
13  A.  &  E.  Ann.  Cas.  217. 

Negligence  in  sending  up  a.  skyrocket  to  such  a  height  and  with  a  casi' 
of  such  weight  that,  in  falling,  it  fells  a  spectator  to  the  ground. 
Crowley  v.  Rocliester  Fireworks  Co.  183  N.  Y.  353,  3  L.R.A. (N.S.) 
330,  76  N.  E.  470,  5  A.  &  E.  Ann.  Cas.  538. 

Negligence  of  a  bottler  of  aerated  water,  where  it  was  shown  that  he 
knew  of  the  liability  of  bottles  to  explode,  and  that  his  tests  were  in- 
adequate to  justify  the  conclusion  that  they  would  not  explode  under 
customary  usage,  and  that  he  was  reasonably  chargeable  with  such 
knowledge.  Torgesen  v.  Schultz,  192  N.  Y.  156,  18  L.R.A.(N.S.)  72C, 
127  Am.  St.  Rep.  894,  84  N.  E.  956. 

Wliether  an  appliance  in  its  ordinary  use,  in  the  hands  of  a  servant,  is 
liable  to  endanger  strangers.  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co. 
S5  Miss.  426,  70  L.R.A.  027,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  594. 

6  Whether  one  about  to  go  near  defectively  insulated  electric  light  wires, 
in    the    daytime,    is    chargeable    with    knowledge   that    they    may   be 
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charged  and  dangerous,  so  as  to  assume  tlio  risk  of  injury  there- 
from. Stevens  v.  United  Gas  &  Electric  Co.  73  N.  II.  59,  70  L.R.A. 
119,  GO  Atl.  848. 

Whetlier  night  patrolman  exercised  due  care  in  turning  electricity  on  to 
light  wires,  as  was  his  duty,  when  he  did  not  know  it  had  been 
turned  off  because  lightning  had  burned  oil  the  insulation.  Willey 
V.  Boston  Electric  Light  Co.  108  Mass.  40,  37  L.R.A.  723,  46  N.  E.  395. 

Exercise  of  due  care  in  touching  an  electric  light  wire  on  outside  of  a 
building  by  one  not  an  expert.  Griffin  v.  United  Electric  Light  Co. 
164  Mass.  492,  32  L.R.A.  400,  49  Am.  St.  Rep.  477,  41  N.  E.  675. 

Want  of  ordinary  care  of  an  employee  in  going  out  at  night  on  a  metallic 
roof,  with  his  employer,  to  secure  signs  endangered  during  a  heavy 
rain,  and  coming  in  contact  with  electric  wires  he  knew  were  there, 
but  which  it  was  not  shown  that  he  knew  to  he  dangerous.  Giraudi 
V.  Electric  Improv.  Co.  107  Cal.  120,  28  L.R.A.  596,  48  Am.  St.  Rep. 
114,  40  Pac.  108. 

J^ineman's  negligence  in  going  up  a  frame  which  carried  electric  light 
wires  as  well  as  those  which  he  was  working  on,  where  he  was  injured 
by  coming  in  contact  with  uninsulated  light  wires  within  a  few  inches 
of  the  frame,  while  freeing  liis  pliers  from  another  wire.  Illings- 
worth  v.  Boston  Electric  Light  Co.  161  Mass.  583,  25  L.R.A.  552,  37 
N.  E.  778. 

'\\'liether  a  person  knew  or  ought  to  have  known  of  the  absence  of  appliance 
ordinarily  used  to  ground  telephone  wires,  and  whether  he  was  neg- 
ligent in  sitting  near  a  telephone  lacking  such  appliance.  Griffith  v 
^'ew  England  Teleph.  &  Teleg.  Co.  72  Vt.  441,  52  L.R.A.  919,  48  Atl. 
643. 

Whether  lineman  was  negligent  in  attempting  to  ascend  pole  between 
wires  carrying  heavy  currents,  rather  than  go  outside  the  wires  over 
the  ends  of  the  cross-arms,  where  he  had  no  knowledge  of  the  defective 
insulation  on  the  wires.  Miner  v.  Franklin  County  Teleph.  Co.  83 
Vt.  311,  26  L.R.A.  (N.S.)    1195,  75  Atl.  653. 

Whether  pedestrian  was  negligent  in  seizing  a  wire  hanging  in  the  high- 
way. Fox  >•.  Manchester,  183  N.  Y.  141,  2  L.R.A.  (N.S.)  474,  75  N. 
E.  1116;  Lewis  v.  Bowling  Green  Gaslight  Co.  135  Ky.  611,  22  L.R.A. 
(N.S.)   1169,  117  S.  W.  278. 

« Making  lights  in  cellar  where  gas  had  escaped,  after  time  had  elapsed, 
making  uncertain  causes  of  resultant  explosion.  Consolidated  Gas  Co. 
V.  Crocker,  82  Md.  113,  31  L.R.A.  785,  33  Atl.  423. 

Negligence  of  an  eighteen-year-old  boy  in  searching  for  leak  in  gas  pipe." 

with   a  lighted  candle.     Schmecr  v.  Gaslight  Co.   147   N.  Y.  529,  30 

L.R.A.  653,  42  N.  E.  202. 
Whether  looking  for  a  gas  leak  with  a  lighted  match  was  negligent.     Pinc 

Bluff  Water  &  Light  Co.  v.  Schneider,  62  Ark.  109.  33  L.R.A.  366,  r,[ 

S.  W.  547. 
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Negligence  in  disconnecting  gas  pipe  'v.\  disused  house  line,  where,  un- 
known to  person,  the  pipe  had  been  connected  to  u,  new  main,  and  he 
was  asphyxiated.  Pulaski  Gaslight  Co.  v.  McClintoek,  97  Ark.  576, 
32  L.R.A.(N.S.)   825,  134  S.  W.  1189,  1199. 

7  Whether  one  was  negligent  in  going  upon  a  boat  at  a  wharf,  and  going^ 
to  sleep  in  the  cabin,  knowing  that  contractors  were  blasting  near  by. 
Smith  V.  Day,  49  L.R.A.  108,  40  C.  C.  A.  366,  100  Fed.  244. 

Whether  ferryman  was  contributorily  negligent  in  approaching  blasting 
operations,  where  blasters  gave  warning  but  were  unaware  of  hi& 
presence,  though  he  was  aware  of  theirs  and  called  to  desist.  Gary 
Bros.  V.  Morrison,  65  L.R.A.  659,  63  C.  C.  A.  267,  129  Fed.  177. 

Whether  a  purchaser  of  cartrioges  could,  by  the  exercise  of  reasonable  care,, 
have  detected  that  they  were  not  the  kind  for  which  he  asked.  Smith 
V.  Clarke  Hardware  Co.  100  Ga.  163,  39  L.R.A.  607,  28  S.  E.  73. 

*  Negligence  of  the  owner  of  a  horse  in  hitching  it  within  a  few  feet  of 
a  hive  of  bees,  which  he  could  have  seen  had  he  looked.  Parsons  v. 
Manser,  119  Iowa,  88,  62  L.R.A.  132,  97  Am.  St.  Rep.  283,  93  N. 
W.  86. 

Negligence  in  allowing  machinery  from  which  a  set-screw  projected  4  or  5 
inches  on  a  beam  revolving  so  fast  screw  could  not  be  seen,  to  re- 
main unprotected,  with  notice  that  the  structure  was  used  by  men 
and  boys  as  a  fishing  platform.  Biggs  v.  Consolidated  Barb-Wire  Co.. 
60  Kan.  217,  44  L.R.A.  655,  56  Pac.  4. 

Whether  fourteen-year-old  boy  had  sufficient  intelligence  to  be  capable 
of  contributory  negligence,  where  he  was  injured  by  a  set  screw  pro- 
jecting 5  or  6  inches  from  beam  revolving  so  fast  the  screw  could  not 
be  seen.     Ibid. 

9  Necessity  for  bracing  a  wall  in  course  of  construction,  where  plans  pro- 
vide for  such  bracing.  Dettmering  v.  English,  64  N.  J.  L.  16,  48  L.R.A. 
106,  44  Atl.  855. 

VA'hether  due  care  was  exercised  in  the  construction  of  structure  to  be  used 
by  the  public  for  a  consideration  in  view  of  its  purpose.  Barrett  v. 
Lake  Ontario  Beach  Improv.  Co.  174  N.  Y.  310,  61  L.R.A.  829,  66  N. 
E.  968. 

Where  there  is  no  dispute  as  to  the  facts,  or  but  one  in- 
ference can  be  drawn,  it  is  for  the  court  to  say  whether  there 
was  negligence  in  guarding  against  fire'  or  explosion,*  but  other- 
wise it  must  go  to  the  jury.* 

1  Whether  starting  back  fire  to  protect  property  was  negligent,  whea 
negligence  was  not  inferable  from  the  undisputed  facts.  Owen  v. 
Cook,  9  N.  D.  134,  47  L.R.A.  646,  81  N.  W.  285. 

I'xecutor's  negligence  in  failing  to  apply  for  vacancy  permit  for  insured 
premises  which  continue  vacant,  which  had  been  granted  with  an  agree- 


XX. PROVINCE   OF   COUET   AND    J  OET.  569 

ment  to  extend  it.  Henderson  Trust  Co.  v.  Stuart,  108  ICy.  167,  4S 
L.R.A.  49,  55  S.  W.  1082. 

2  Duty  to  repair  weak  boiler,  where  adequate  time  elapsed  before  explosion. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34  L.R.A.  29.3, 
44  N.  E.  997,  46  N.  E.  471. 

3  Cnless  evidence  given  to  rebut  the  presumption  of  actionable  negligence 

arising  from  the  kindling  of  fire  by  sparks  from  a  locomotive  is  con- 
clusive both  as  to  facts  and  inferences  to  be  drawn  therefrom,  the 
question  of  negligence  is  for  the  jury.  Continental  Ins.  Co.  v.  Chicago 
&  N.  W.  R.  Co.  97  Minn.  467,  5  L.R.A.  (N.S.)   99,  107  N.  W.  548. 

Whether  railroad  employees  exercised  due  diligence  in  extinguishing  a 
fire.  Missouri  P.  R.  Co.  v.  Platzer,  73  Tex.  117,  3  L.R.A.  639,  15  Am 
St.  Rep.  771,  11  S.  W.  160. 

Failure  to  exercise  reasonable  prudence  by  neglecting  to  burn  grass- 
around  a.  liaystack  as  a  protection  from  an  approaching  prairie  fin- 
seen  twenty-four  hours  before  it  reached  the  stack.  Brown  v.  Brooks, 
85  Wis.   290,  21   L.R.A.   255,   55  N.  W.   395. 

I'reventive  care  of  a  man  setting  a  fire  on  his  own  premises.  Mahaffey 
v.  J.  L.  Rumbarger  Lumber  Co.  61  W.  Va.  571,  8  L.R.A.(N.S.)  1263, 
56  S.  E.  893. 

What  is  ordinary  care  to  avoid  setting  fire  from  a  threshing-machine 
engine.  Martin  v.  McCrary,  115  Tenn.  316,  1  L.R.A.  (N.S.)  530,  80 
S.  W.  324. 

It  has  been  held  a  jury  question  whether  there  was  negli- 
gence in  selling  for  food  that  which  was  unfit  and  dangerous.^ 

1  Negligence  in  selling  bad  meat.  Craft  v.  Parker,  W.  &  Co.  96  Mich. 
245,  21  L.R.A.  139,  55  N.  W.  812. 

28.  Nei^ligence  as  to  servants. 

It  is  for  the  jury  to  determine  whether,  in  a  given  situation, 
the  danger  was  one  the  master  should  have  kaown  and  guarded 
against,  or  which  the  servant  assumed,^  or  of  which  warning 
should  have  been  given,*  or  whether  warning  was  sufficient ;  * 
and  whether  place  of  work  or  appliance  furnished  was  a  safe 
one  or  might  have  been  made  safe,*  and  whether  rules  were  need- 
ful or  those  given  suitable  for  the  government  of  employees.^ 
Whether  a  risk  was  such  that  a  servant  appreciated  and  assumed 
it,*  or  whether  he  was  contributing  to  the  master's  negligence,' 
is  generally  for  the  jury,  but  may  be  of  law  for  the  court.* 

1  Whether  a  machine  had  acted  abnormally  so  as  to  be  dangerous  to 
operatives,    for   a   suflScient   period   of    time   to   charge   master   with 
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knowledge  of  its  abnormality,  is  for  the  jury  when  the  time  had 
neither  been  long  enough  nor  short  enough  for  the  court  to  say  as  a 
matter  of  law.  Fleming  v.  Northern  Tissue  Paper  Mill,  135  Wis.  171, 
15  L.R.A.(N.S.)    701,  114  N.  W.  841. 

"Whether  a  contractor  who  was  engaged  in  cutting  a  trench  along  the 
foundation  of  a  chimney  under  which  lie  had  run  tunnels  to  be  filled 
with  masonry  to  support  the  chimney,  leaving  a.  support  of  eartli 
between  the  tunnel  roof  and  the  chimney,  was  liable  to  servants  re- 
quired to  work  in  the  tunnel  after  he  knew  that  the  supporting  earth 
Avas  saturated  with  water.  Finn  v.  Cassidy,  165  N.  Y.  584,  53  L.K.A. 
877,  59  N.  E.  311. 

Whether  an  engineer  leaving  an  engine  under  steam  holding  a  train  on 
a  heavy  grade  ought  to  have  foreseen  that  an  ignorant  fireman  left 
in  charge  might  unintentionally  put  it  in  motion.  Mexican  Nat.  R. 
Co.  V.  Mussette,  86  Tex.  708,  24  L.E.A.  642,  26  S.  W.  107.5. 

Leaving  dangerous  machinery  unguarded  for  nine  days  while  men  were 
working  about  it,  where  it  was  also  desirable  to  keep  it  uncovered 
to  observe  the  working  of  the  defect.  Peterson  v.  Merchants'  Elevator 
Co.  Ill  Minn.  105,  27  L.R.A.(N.S.)  816,  137  Am.  St.  Rep.  537,  128 
N.  W.  534. 

^  Whether  a  householder  was  negligent  in  failing  to  notify  servant,  who 
was  hired  to  cut  wood  and  pile  it  in  a  cellar,  of  the  existence  of  an 
uncovered  hole  in  cellar  bottom,  where  the  evidence  as  to  the  darknesa 
of  the  cellar  is  conflicting.  Eastland  v.  Clarke,  165  N.  Y.  420,  70 
L.R.A.   751,  59  N.  E.  202. 

Railroad's  duty  to  warn  employees,  and  to  instruct  guards  placed  in  a 
station,  to  guard  against  burglars.  Lipscomb  v.  Houston  &  T.  C.  R. 
Co.  95  Tex.  5,  55  L.R.A.  869,  93  Am.  St.  Rep.  804,  64  S.  W.  923. 

The  exercise  of  ordinary  prudence  of  hospital  managers  in  assigning  a 
nurse  to  attend  a  patient  whom  they  knew  to  be  suffering  from  a 
contagious  disease,  but  of  which  fact  the  nurse  was  ignorant,  where 
their  conduct  was  explainable  upon  divergent  theories.  Hewett  v. 
Woman's  Hospital  Aid  Asso.  73  N.  H.  556,  7  L.R.A.  (N.S.)  496,  64 
Atl.  190. 

So,  whether  a  reasonable  doubt  in  the  mind  of  attending  physician  would 
justify  omission  to  notify  the  nurse  assigned  to  the  case,  that  the 
disease  might  be  of  a  contagious  character.     Ibid. 

3  Whether  telephone  company  sending  lineman  out  to  straighten  a  pole 
used  sufficient  precautions  in  telling  him  only  that  he  should  use  a 
guy  wire  if  it  leaned  badly,  where  it  knew  that  the  pole  had  pulled 
out  of  the  ground,  and  he  might  have  well  believed  otherwise.  Willis 
v.  Plymouth  &  C.  Teleph.  Exch.  Co.  75  N.  H.  453,  30  L.R.A. (N.S.) 
477,  75  Atl.  877. 

Infant  seruomts.— Whether  a  master  has  performed  his  duty  in  warning  a 
child  of  the  danger  of  a  platform  to  which  he  is  sent  is  for  the  jury  un- 
der proper   instructions,   unless  the  want  of  evidence  of  negligence  is 
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so  clear  and  obvious  that,  assuming  all  otFered  to  be  true,  and  add- 
ing to  it  every  fair  and  legitimate  inference  deducible  therefrom,  it 
is  insufficient  to  warrant  a  finding  of  negligence.  Chambers  v.  Wood- 
bury Mfg.  Co.  100  Md.  496,  14  L.E.A.(N.S.)   383,  68  Atl.  290. 

*  Whether  mill  owners  have  failed  to  exercise  due  care  to  fulfil  statutory 
duty  to  safeguard  their  machinery  by  not  adopting  u.  particular  de- 
vice is  a  jury  question,  unless  such  device  is  so  far  out  of  the  or- 
dinary that  the  court  can  say  as  a  matter  of  law  that  its  adapta- 
bility could  not,  by  the  use  of  due  care,  be  foreseen.  Barclay  v. 
Puget  Sound  Lumber  Co.  48  Wash.  241,  16  L.R.A.(N.S.)  140,  9:5 
Pac.  430. 

Whether  a  particular  machine  was,  or  could  have  been,  properly  or  ad 
vantageously  guarded  as  required  by  statute,  where  evidence  is  con- 
flicting.    Ibid. 

Whetlicr  the  fact  that  a  metal  lug  fastening  grooved  wheels  on  a  ladder 
to  a  pipe  on  which  they  ran  afforded  reasonable  ground  for  anticipat- 
ing injury  to  employee  from  using  the  ladder,  and  was  sufficient  to 
charge  the  master  with  knowledge  of  the  fact.  Rogers  v.  Roe,  74 
N.  J.  L.  615,  13  L.R.A.(N.S.)    691,  66  Atl.  408. 

Whether  d  master  was  negligent  in  failing  to  provide  some  appliance  for 
thawing  giant  powder,  which  was  necessary  to  the  work  and  frequently 
froze,  where  the  testimony  was  conflicting  as  to  the  hazards  of  thaw- 
ing it  at  an  open  fire,  and  the  existence  and  safety  of  another  ap- 
pliance. Orman  v.  Mannix,  17  Colo.  564,  17  L.R.A.  602,  31  Am.  St. 
Rep.  340,  30  Pac.  1037. 

It  should  be  left  to  the  jury  to  infer  whether  there  was  negligence  on 
master's  part,  where  machine  started  from  unknown  cause  while 
operator  was  cleaning  it  after  having  shifted  off  the  belt,  the  belt 
shifter  being  imperfect.  Ross  v.  Double  Shoals  Cotton  Mills,  140 
N.  G.  115,  1  L.R.A.(N.S.)   298,  52  S.  E.   121. 

\^'liether  pile  of  slippery  lumber  without  crosspieces  was  so  defective  as 
to  render  working  place  unsafe.  McCormick  Harvesting  Mach.  Co. 
V.  Zakzewski,  220  111.  522,  4  L.R.A.  (N.S.)   848,  77  N.  E.  147. 

Whether  a  machine  with  an  uncovered  cogwheel  at  a  point  where  serv- 
ant may  be  called  by  his  duties  was  a  reasonably  safe  one.  Strick- 
land V.  Capital  City  Mills,  74  S.  C.  16,  7  L.R.A. (N.S.)  426,  54  S.  E. 
220. 

Whether  master  rendered  place  where  servant  was  to  work  unsafe,  in  re- 
moving a  tongue  of  earth  from  between  two  ditches,  by  attempting 
to  throw  down  too  long  a  section  at  one  time  without  precaution  to 
prevent  accidents,  where  there  is  a,  fair  inference  that  such  is  the 
ease.  Hilgar  v.  Walla  Walla,  50  Wash.  470,  19  L.R.A. (N.S.)  367,  97 
Pac.  498. 

Negligence  of  master  in  using  old,  spliced  liarness  the  leather  in  which 
was  dead,  where  harness  broke  and  servant  was  injured  thereby. 
Murphy  v.  O'Neil,  204  Mass.  42,  26  L.R..^.(N.P.)    14R,  90  N.  E.  406. 
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Whether  company  was  negligent  in  furnishing  a  certain  kind  of  fuse  to 
its  miners,  when  a  better  and  safer  kind  had  been  introduced  within 
recent  years  and  was  in  common  use.  Wiita  v.  Interstate  Iron  Co.  10:1 
Minn.  303,  16  L.R.A.(N.S.)   128,  115  N.  W.  109. 

Master's  negligence  in  storing  dangerous  quantities  of  powder,  dynamite, 
and  dynamite  caps  in  room  provided  for  workmen  during  time  of 
storm,  and  for  their  clothing,  tools,  and  lunches  at  all  times.  Brown 
V.  West  Riverside  Coal  Co.  143  Iowa,  662,  28  L.E.A.(N.S.)  1260,  120 
N.  W.  732. 

Permitting  miners  to  use  shaft  known  to  be  dangerous.  Hagerty  v.  Mon- 
tana Ore  Purchasing  Co.  (Hagerty  v.  Wilson)  38  Mont.  69,  25 
L.E.A.(N.S.)    356,  98  Pac.  643. 

Infant  servants. — Negligence  of  employer  of  boys  in  permitting  floor* 
close  to  exposed  gears  to  become  so  slippery  as  to  aflford  insecure 
footing.  Mundhenke  v.  Oregon  City  Mfg.  Co.  47  Or.  127,  1  L.E.A. 
(N.S.)   278,  81  Pac.  977. 

6  Whether  a  master  has  promulgated  suitable  rules  for  the  government  of 
his  employees,  when  the  evidence  is  such  that  different  inferences 
might  fairly  be  drawn.  Johnson  v.  Union  Pacific  Coal  Co.  28  Utah, 
46,  07  L.E.A.  506,  76  Pac.  1089. 

U'hether  railroad's  rules  for  the  running  of  trains  were  adequate  to  avoid 
a  collision  between  two  trains  running  off  time.  Sprague  v.  New  York 
&  N.  E.  E.  Co.  68  Conn.  345,  37  L.E.A.  638,  36  Atl.  791. 

Commonly  the  question  whether  rules  for  the  government  of  servants  in 
their  Isbor  are  needful  for  their  safety  rests  in  the  facts  and  circum- 
stances, and  therefore  ought  to  go  to  the  jury.  See  note  in  43  L.R.,-\. 
314,  and  cases  there  cited. 

liisobedience  of  rule  by  servant  is  such  strong  evidence  of  negligence  aa 
to  take  the  case  from  the  jury  in  many  instances,  but  it  may  be  a 
question  for  the  jury  if  there  is  a  conflict  as  to  whether  the  rule* 
were  knowingly   violated.     See  note  In  24  L.E.A.   662. 

6  The  question  of  contributory  negligence  and  assumption  of  risk  is  for 
the  jury,  under  proper  instructions  from  the  court.  LaFoUette  Coal 
Iron  &  E.  Co.  v.  Minton,  117  Tenn.  415,  11  L.E.A.(N.S.)  478,  101 
S.  W.  178. 

Where  the  evidence  is  conflicting,  the  questions  of  contributory  negligence 
and  the  assumption  of  risk  are  for  the  jury.  Johnson  v.  Griffiths- 
Sprague  Stevedoring  Co.  4.5  Wash.  278,  8  L.E.A. (N.S.)  432,  88  Pac. 
193. 

Obviousness  of  danger  of  cleaning  a  machine  in  motion.  Moore  v.  Dub- 
lin Cotton  Mills,  127  Ga.  609,  10  L.E.A. (N.S.)   772,  56  S.  E.  839. 

Whether  a  reasonably  prudent  man  would  have  assumed  the  risk  of  de- 
fective appliance  which  master  had  promised  to  repair.  Comer  v. 
Meyer,  78  N.  J.  L.  404,  29  L.E.A.  (X.S.)   597,  74  Atl.  497. 

Assumption   of   risk    by   employee   stationed   near   stored    dynamite,   where 
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lie  was  shown  to  be  'nexperienced,  and  did  not  appreciate  pcriln  of 
his  position.  Brewn  v.  West  Riverside  Coal  Co.  143  Iowa,  6G2.  :iS 
L.E.A.{N.S.)    1260,  120  N.  W.  732. 

Whether  locomotive  enginer  assumed  risk  where  he  repaired  eccentric 
strap  imperfectly,  and  thereafter  was  able  to  run  18J  out  of  Id 
miles  necessary  to  go.  Koreis  v.  Minneapolis  &  St.  L.  R.  Co.  108 
Minn.  449,  25  L.R.A.(N.S.)  339,  133  Am.  St.  Rep.  462,  122  N.  W. 
668. 

Onder  orders  of  master. — Whether  the  hazard  of  a  required  service  waH 
BO  great  that  a  reasonably  prudent  employee  would  not  have  under- 
taken it  when  ordered  into  a  place  of  danger,  and  whether,  when  un- 
dertaken, reasonable  care  was  exercised,  where  the  evidence  is  conflict- 
ing. St.  Louis  &  S.  F.  R.  Co.  v.  Morris,  76  Kan.  830,  13  L.R.A.(N.S.) 
1100,  93  Pac.  153. 

By  infant  servants. — Whether  a  youth  employed  in  coupling  cars  liad,  or 
ought  to  have  had,  knowledge  or  appreciation  of  the  danger  incident 
to  the  use  of  guard  rails  with  no  blocking  between  them  and  the 
main  rails.  Davis  v.  St.  Louis,  L  M.  &  S.  R.  Co.  53  Ark.  117,  7 
L.R.A.  283,  13  S.  W.  801. 

1  Contributory  negligence  of  a  servant  who  comes  in  contact  with  exposed 
machinery  the  danger  of  which  is  known  to  him,  but  the  risk  from 
which  he  has  not  assumed,  where  his  work  was  in  its  immediate  vicin- 
ity, and  required  close  attention,  rapidity  of  action,  and  considerable 
moving  about.  Eoux  v.  Blodgett  &  D.  Lumber  Co.  85  Mich.  519,  13 
L.R.A.  728,  24  Am.  St.  Rep.  102,  48  N.  W.  1092. 

The  question  of  an  employee's  care  in  view  of  his  knowledge,  actual  and 
constructive,  in  choosing  a  dangerous  situation  for  doing  work  that 
might  have  been  safely  done  at  other  points.  Stevens  v.  United  Gas 
&  Electric  Co.  73  N.  H.  159,  70  L.R.A.  119,  CO  Atl.  848. 

Whether  a  miner  was  negligent  who,  while  lighting  a  fuse,  stood  in  front, 
instead  of  to  either  side,  of  tlie  opening  in  which  dynamite  was  placed, 
where  it  was  customary  to  stand  in  front,  and  no  injury  would  have 
resulted  if  fuse  had  not  been  defective.  Wiita  v.  Interstate  Iron  Co. 
103  Minn.  303,   16  L.R.A.  (N.S.)    128,   115  N.   W.   169. 

Whether  miner  knew  or  ought  to  have  known  of  danger  to  himself  frotu 
water  in  a  neigliboring  mine.  Williams  v.  Sleepy  Hollow  Min.  Co.  37 
Colo.  62,  7  L.R.A.(N.S.)  1170,  86  Pac.  337,  11  A.  &  E.  Ann.  Cas. 
111. 

Whether  an  employee  who  was  injured  by  a  cylinder  head  blowing  out 
was,  at  the  time  of  the  accident,  where  he  should  not  have  been. 
Comer  v.  W.  M.  Ritter  Lumber  Co.  59  W.  Va.  688,  6  L.R.A.(N.S.) 
552,  53  S.  E.  906,  8  A.  &  E.  Ann.  Cas.  1105. 

Assumption  of  risk  and  contributory  negligence  of  one  who  had  had 
some  opportunity  to  observe  unguarded  condition  of  machine,  wlierc 
he  worked  at  night,  and  it  was  not  shown  how  bright  the  light  wa.^i, 
or  whether  he   appreciated  the  rislc   of  falling  toward   movinrr   shaft 
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and  being  injured.  Hilgar  v.  Walla  Walla,  50  Wash.  470,  19  L.R.A. 
(N.S.)  367,  97  Pac.  498. 
Obviousness,  as  a  defect,  of  broken  lug  which  kept  grooved  wheels  of  a 
movable  ladder  from  leaving  the  track  on  which  they  ran,  so  as  to 
charge  employee  with  assuming  the  risk  of  injury.  Rogers  v.  Roe, 
74  N.  J.  L.  615,  13  L.R.A.(N.S.)    691,  06  Atl.  408. 

Obviousness  of  dangers  incident  to  placing  belt  upon  pulleys  of  a  thresh 
ing  machine  while  in  motion.  Maxson  v.  J.  I.  Case  Thresliing  Macli. 
Co.  81  Neb.  546,  16  L.R.A.(N.S.)  963,  116  N.  W.  281. 

Negligence  of  lineman  in  going  between  wires  heavily  charged,  rather 
than  going  over  the  ends  of  cross-arms  outside  of  the  wires.  Miner 
V.  Franklin  County  Teleph.  Co.  83  Vt.  311,  26  L.R.A.(N.S.)  1195,  75 
Atl.  653. 

Servant's  negligence  or  assumption  of  risk  in  using  old  harness  in  which 
leather  was  dead,  but  which  looked  good  on  the  surface.  Murphy  v. 
O'Neil,  204  Mass.  42,  26  L.R.A.(N.S.)    146,  90  N.  E.  406. 

Whether  common  laborer  attempting  to  oil  unguarded  cogwheels  was  neg- 
ligent, it  being  uncertain  whether  he  knew  they  were  uncovered,  or 
knew  the  danger,  or  had  ever  done  the  work  before.  Peterson  v. 
Mercliants'  Elevator  Co.  Ill  Minn.  105,  27  L.R.A.(N.S.)  816,  137 
Am.  St.  Rep.  537,  126  N.  W.  534. 

Orders  of  master. — 

It  has  been  held  in  numerous  cases  that  the  negligence  of  an  employee 

who  does  a  dangerous  act  in  obedience  to  orders  of  the  master  is  a 

question  of  fact.     See  note  in  17  L.R.A.  604. 
Whether  an  employee  acted  properly  in  obeying  a  foreman's  order  to  take 

bottles  to  an  upper  floor  by  the  use  of  an  elevator.     Dallemand  v. 

Saalfeldt,  175  111.  310,  48  L.R.A.  753,  67  Am.  St.  Eep.  214,  51  N.  E. 

645. 

Whether  an  employee  was  negligent  in  using  a  defective  ladder  to  adjust 
a  belt  upon  moving  machinery,  after  he  had  complained  of  the  lad- 
der, and  been  assured  by  the  manager  that  it  was  all  right;  that  if 
it  did  not  suit  him  the  manager  would  get  someone  who  would  use 
it.  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  13  Okla.  356,  64 
L.R.A.  145,  75  Pac.  537. 

Infant  servants. — 

Mental  capacity  of  infant  to  comprehend  and  avoid  dangers  incidental  to 
his  employment, — whether  he  was  aware  of  his  danger,  and  could  have 
avoided  it  by  the  use  of  reasonable  care.  Ewing  v.  Lanark  Fuel  Co. 
65  W.  Va.  726,  29  L.R.A. (N.S.)  487,  65  S.  E.  200. 

Negligence  of  thirteen-year-old  boy  in  endeavoring,  in  obedience  to  fore- 
man's command,  to  remove  threads  from  moving  cogwheel,  where  he 
did  not  put  his  hand  on  cogs,  but  grasped  the  threads,  which  were  too 
strong  to  break,  and  drcvf  his  hand  into  cogs.  Dougherty  v.  Dobson. 
214  Pa.  252,  8  L.R.A. (N.S.)   90,  63  Atl.  748. 
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Whether  twelve-year-old  boy  employed  as  door  tender  at  mine  entry,  wlm 
was  killed  by  mine  cars,  was  of  sufficient  capacity  to  be  chargeable 
with  contributory  negligence.  Bare  v.  Crane  Creek  Coal  &  Coke  Co. 
61  W.  Va.  28,  8  L.E.A.(N.S.)  284,  123  Am.  St.  Rep.  966,  .55  S.  E. 
907. 

Contributory  negligence  and  assumption  of  risk  of  fifteen-year-old  boy 
who  had  never  been  warned  of  the  dangers  of  a.  machine,  and  had 
inadequate  knowledge  thereof.  Jacobson  v.  Merrill  &  Ring  Mill  Co. 
107  Minn.  74,  22  L.R.A.(N.S.)   309,  119  N.  W.  510. 

*  Questions  of  assumed  risk  and  contributory  negligence  may  become  ques- 
tions of  law  where  the  facts  and  inferences  to  be  drawn  from  them 
are  admitted.  Kath  v.  East  St.  Louis  &  Suburban  R.  Co.  232  111. 
126,   15  L.R.A.(N.S.)    1109,  83  N.  E.  533. 

The  question  of  an  employee's  negligence  in  coming  in  contact  with  an 
unguarded  machine  is  for  the  jury,  unless  the  danger  is  such  as  no 
prudent  man  would  incur  under  the  circumstances,  when  it  becomes 
a  question  of  law.  Hill  v.  Saugested,  53  Or.  178,  22  L.R.A.(N.S.) 
634,  98  Pac.  524. 

Assumption  of  risk  from  following  master's  direction,  where  the  facts  were 
admitted,  and  the  dangers  so  obvious  that  no  prudent  man  would  have 
so  acted.  Lindsay  v.  Hollerbach  &  M.  Contract  Co.  29  Ky.  L.  Rep. 
68,  4  L.R.A.(N.S.)   830,  92  S.  W.  294. 

Reasonable  time  for  repair  of  defective  machine,  where  master  promised 
to  do  so  within  a  specified  time.  Andrecsik  v.  New  Jersey  Tube  Co. 
73  N.  J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl.  719,  9  A.  &  E.  Ann. 
Cas.   1006. 

It  cannot  be  said  as  a  matter  of  law  that  an  experienced  miner  assumed 
the  risks  due  to  his  employer  furnishing  defective  fuse,  unless  he 
knew  and  appreciated  the  danger.  Wiita  v.  Interstate  Iron  Co.  103 
Minn.  303,  16  L.R.A.(N.S.)   128,  115  N.  W.  169. 

Under  like  rules  it  is  a  fact  question  whether  a  railroad  was 
negligent  as  to  its  tracks/  cars,  and  equipment/  the  moving  of 
cars  or  trains/  the  competency  and  sufBciency  of  its  crews/  and 
whether  there  was  contributory  negligence  or  assumption  of 
risk  hy  its  servants.* 

It  is  a  fact  question  whether  there  was  negligence  in  the  man- 
ner of  relieving  an  injured  servant.' 

1  Whether  the  safest  route  for  the  erection  of  a  railroad  was  selected,  in 
action  to  hold  the  :;ompany  for  the  death  of  an  employee.  Scott  ^ . 
Astoria  &  C.  River  R.  Co.  43  Or.  26,  62  L.R.A.  543,  99  Am.  St.  Rep. 
710,  72  Pac.  594. 

Railroad's  due  care  in  protecting  its  switches  from  interference  by  ma- 
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lieious  acts  of  tliird  persons.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Kane, 
92  Ga.  187,  22  L.K.A.  315,  18  S.  E.  18. 

2  Negligence  in  using  a  locomotive  with  a  badly  worn  eccentric  strap 
which  had  been  reported  to  the  master.  Koreis  v.  Minneapolis  & 
St.  L.  R.  Co.  108  Minn.  449,  25  L.R.A.(N.S.)  339,  133  Am.  St.  Rep. 
462,   122  N.  W.   068. 

Whether  a  railroad  was  negligent  in  loading  a  tender  with  coal  so  that 
large  piece  fell  off  and  injured  a  section  man.  Union  P.  R.  Co.  v. 
Erickson,  41  Neb.  1,  29  L.R.A.  137,  59  N.  W.  347. 

s  Negligence  in  running  a  train  at  such  speed  that  another  trainman  who 
had  gone  upon  the  track  negligently  was  not  discovered  and  his  in- 
jury averted.  Neary  v.  Northern  P.  R.  Co.  37  Mont.  461,  19  L.R.A. 
(N.S.)    446,  97  Pac.  944. 

Whether  engineer  injured  through  derailment  of  his  engine  operated  his 
train  in  a  dangerous  manner  and  contrary  to  orders,  and  so  con- 
tributed to  his  injury,  the  evidence  being  in  conflict.  Morgan  v. 
Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A.  (N.S.)  472,  98 
Pac.  1120. 

Kicking  cars  at  an  unlawful  speed,  with  no  one  in  charge  to  warn  persons 
of  their  approach  or  check  their  speed,  as  negligent  to  an  employee 
who  is  struck  thereby  as  he  steps  from  u,  parallel  track  to  avoid  ar. 
engine.  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  94  Iowa,  256,  33 
L.R.A.  496,  62  N.  W.  761. 

Negligence  of  railroad  in  running  an  engine  onto  a  side  track  without 
signal  or  warning,  and  into  collision  with  cars  standing  there.  Pug- 
mire  V.  Oregon  .Short  Line  R.  Co.  33  Utah,  27,  13  L.R.A. (N.S.)  565, 
126  Am.  St.   Rep.   805,  92  Pac.   762,  14  A.  &  E.  Ann.  Cas.  384. 

*  Negligence  of  railroad  company  in  not  furnishing  a  conductor  for  a 
train  which  ordinarily  carries  a  good  many  passengers,  and  runs 
on  a.  schedule  arranged  to  encourage  travel  upon  it.  Means  v.  Caro- 
lina C.  R.  Co.  124  N.  C.  574,  45  L.R.A.  164,  32  S.  E.  960. 

Whether  inquiries  and  investigation  as  to  the  fitness  of  one  promoted 
to  conductor  were  sufficient,  where  it  afterwards  developed  tliat  he 
did  not  have  the  requisite  knowledge  of  the  meaning  of  orders.  Still 
V.  San  Francisco  &  N.  W.  R.  Co.  154  Cal.  559,  20  L.R,A.(N.S.)  322, 
129  Am.  St.  Rep.  177,  98  Pac.  672. 

6  Whether  a.  railroad  track  was  so  defective  that  no  ordinarily  intelligeni 
and  prudent  person  would  have  incurred  the  risk  of  using  it,  where 
the  evidence  may  leave  room  for  different  opinions.  Morgan  v. 
Rainier  Beach  Lumber  Co.  51  Wash.  335,  22  L.R.A. (N.S.)  472,  98 
Pac.  1120. 

Negligence  of  an  employee  on  outfit  cars  which  were  standing  vipon  .i 
switch,  viJho  endeavored  to  leave  the  cars  upon  discovery  that  u.  col- 
lision was  imminent,  but  was  unable  so  to  do  before  the  collision. 
Pugmire  v.  Oregon  Short  Line  R.  Co.  33  Utah,  27,  13  L.R.A.  (N.S.) 
565,  126  Am.  St.  Rep.  805,  92  Pac.  762,  14  A.  &  E.  Ann.  Cas,  3S4. 
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Undeavoring  to  stop  gravity  car,  with  defective  brake,  by  means  of  pincli 
bar,  to  avoid  a  collision.  McCallion  v.  Missouri  P.  R.  Co.  74  Kan. 
785,  9  L.E.A.(N.S.)   866,  88  Pac.  50. 

Whether  a  railroad  employee  was  negligent  in  using  a  drainpipe  upon  a 
tender  as  a  grab  iron  to  assist  him  in  climbing  upon  tender,  in  the 
absence  of  such  an  iron.  Coley  v.  North  Carolina  R.  Co.  128  N.  C. 
534,  57  L.R.A.  817,  39  S.  E.  43,  ]29  N.  C.  407,  57  L.R.A.  834,  40  S. 
E.  195. 

Whether  brakeman  was  negligent  in  mounting  an  approaching  flat  car. 
by  grasping  a  brake  stafT  which  was  loose  and  bent,  when  he  had  no 
knowledge  of  its  defects.  Prosser  v.  Montana  C.  R.  Co.  17  Mont.  372. 
30  L.R.A.  814,  43  Pac.  81. 

-Question  of  a  foreman's  negligent  direction  to  a  section  hand,  as  to  remov- 
ing a  hand  car  from  the  track  in  front  of  an  approaching  train,  and 
of  the  latter's  contributory  negligence.  Schroeder  v.  Chicago  &  A.  E, 
Co.  108  Mo.  322,  18  L.R.A.  827,  18  S.  W.  1094. 

Failure  of  a  track  repairer  to  see  approaching  cars  as  he  steps  close  to 
the  track  from  a  parallel  track  to  avoid  an  approaching  engine,  and 
has  his  attention  diverted  by  a  companion's  efforts  to  get  a  tool  from 
in  front  of  the  engine.  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  94 
Iowa,  256,  33  L.R.A.  496,  62  N.  W.  761. 

Whether  a,  car  inspector  was  negligent  in  stepping  on  a,  main  track  witli- 
out  looking  behind  him,  at  a  time  when  a  train  was  due  from  the  op- 
posite direction.  Louisville  &  N.  E.  Co.  v.  Lowe,  118  Ky.  260,  65 
L.R.A.  122,  80  S.  W.  768. 

Whether  the  conductor  of  a  freight  train  was  negligent  in  going  forward 
with  engine  to  examine  culverts  after  a  storm,  under  the  roadmaster's 
orders.  Terre  Haute  &.  I.  R.  Co.  v.  Fowler,  154  Ind.  682,  48  L.R.A. 
531,  56  N.  E.   228. 

Whether  a  brakeman  was  negligent,  where  he  was  injured  while  attempt- 
ing to  couple  two  cars  so  loaded  with  lumber  that  the  ends  projected 
over  the  ends  of  the  car,  compelling  him  to  enter  between  the  cars 
in  a  stooping  position.  Schus  v.  Powers-Simpson  Co.  85  Minn.  447, 
69  L.R.A.  887,  89  N.  W.  68. 

Whether  one  who  goes  betwen  cars  moving  4  or  5  miles  an  hour,  to  un- 
couple them,  was  negligent.  O'Neill  v.  Chicago,  E.  I.  &  P.  R.  Co. 
66  Neb.  638,  60  L.R.A.  443,  92  N.  W.  731,  1  A.  &  E.  Ann.  Cas. 
337. 

Acting  under  orders. — 

Whether  a  brakeman  was  negligent  who,  to  comply  with  an  order  to  get 
on  a  train  just  starting  and  ride  thereon  to  uncouple  cars,  attempted 
to  step  on  a  jaw  strap  out  of  sight  under  a  coal  car,  and,  such  strap 
being  missing,  was  injured,  there  being  evidence  that  such  use  of  the 
straps  was  customary  although  they  were  primarily  to  strengthen  the 
ears.  Coates  v.  Boston  &  M.  E.  Co.  153  Mass.  297,  10  L.R.A.  709.  28 
N.  E.  864. 

Abbott.   Civ,  .hir,  T,~37, 
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Negligence  of  track  laborer  who,  in  compliance  with  orders,  rode  on  top 
of  freight  cars,  and  in  so  doing  was  struck  by  a  bridge.  Nelson  v. 
Chesapeake  &  0.  R.  Co.  88  Va.  971,  15  L.E.A.  583,  14  S.  E.  838. 

Por  the  court. — Whether  crossbeam  in  front  of  the  engine  was  a,  more 
dangerous  position  than  the  top  of  the  train  while  in  motion.  War- 
den V.  Louisville  &  N.  R.  Co.  94  Ala.  277,  14  L.R.A.  552,  10  So.  276. 

8  Whether  proprietor  of  a  laundry  exercised  ordinary  care  to  release  em- 
ployee whose  fingers  were  caught  in  ironing  mangle,  and  to  alleviate 
her  suffering,  where  he  started  the  machine,  which  had  been  stopped, 
and  thereby  greatly  increased  her  injury  by  drawing  her  hand  further 
into  the  machine.  Raasch  v.  Elite  Laundry  Co.  98  Minn.  357,  7 
L.R.A.(N.S.)   940,  108  N.  W.  477. 

29.  Negligence  of  innkeepers,  telegraph  companies,  and  bailees  or 
agents. 
The  question  of  a  telegraph  company's  negligence  in  failing 
to  deliver  messages  or  wrongly  delivering  them,^  and  of  ware- 
houseman *  and  negligence  of  pledgee  in  caring  for  property,* 
nnd  whether  care  and  diligence  was  used  in  the  disposal  of  goods 
received  on  consignment,*  or  in  the  selection  of  material  to  be 
manufactured,^  are  all  questions  of  fact.  So  is  the  negligence 
of  a  guest  at  a  hotel  in  not  safeguarding  against  theft.* 

1  Exercise  of  sufficient  diligence  in  attempting  to  deliver  message,  the  im- 
portance of  which  the  company  knew,  where  messenger  rapped  loudly 
at  addressee's  house  without  response.  McPeek  v.  Western  U.  Teleg. 
Co.  107  Iowa,  356,  43  L.R.A.  214,  70  Am.  St.  Rep.  205,  78  N.  W.  63. 

Whether  a,  messenger  used  ordinary  diligence,  where  he  failed  to  deliver 
the  message  either  at  the  residence  or  place  of  business  of  the  ad- 
dressee. Western  U.  Teleg.  Co.  v.  Mitchell,  91  Tex.  454,  40  L.R.A. 
209,  66  Am.  St.  Rep.  906,  44  S.  W.  274. 

Whether  failure  to  capture  fugitive  from  justice  while  detained  was  due 
to  neglect  to  deliver  telegram  which  told  of  his  whereabouts.  MoPeek 
V.  Western  U.  Teleg.  Co.  supra. 

Whether  a  telegraph  company  exercised  due  diligence  in  attempting  to 
deliver  a  misdirected  message,  where  correct  address(!e  of  addressee 
was  given  in  the  city  directory.  Klopf  v.  Western  U.  Teleg.  Co.  100 
Tex.  540,  10  L.R.A.  (N.S.)  498,  123  Am.  St.  Rep.  831,  101  S.  W.  1072. 

Counsel's  admission  in  open  court  that  the  facts  are  not  in  dispute  will 
justify  the  court  in  determining  a  telegraph  company's  negligence  in 
sending  a  forged  message.  Wells  v.  Western  XJ.  Teleg.  Co.  144  Iowa, 
605,  24  L.R.A.(N.S.)   1045,  138  Am.  St.  Rep.  317,  123  N.  W.  371. 

Negligence  of  telegraph  company  in  delaying  delivery  of  important  mes- 
sage,  received  during  the   night,  for  one  hour  after  messenger  went 
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on  duty  in  the  morning,  where  addressee  lived  within  a  few  blocks  of 
its  office.  Western  U.  Teleg.  Co.  v.  Price,  137  Ky.  758,  29  L.R.A. 
(N.S.)    836,  126  S.  W.  1100. 

Whether  a  telegram  was  tendered  for  transmission  after  the  close  of  hours 
of  the  office  of  destination,  where  it  was  tendered  about  6  p.  M.  and 
hours  of  destination  office  closed  usually  at  6  or  6:30  p.  M.,  but 
might  occasionally  continue  until  late  in  the  evening.  Box  v.  Postal 
Teleg.  Cable  Co.  28  L.R.A. (N.S.)   566,  91  C.  C.  A.  172,  165  Fed.  138. 

Whether  telegraph  company  was  negligent  in  requiring  from  9  A.  m.  until 
6  p.  M.  to  transmit  and  deliver  a  message  between  points  in  the  same 
state.  Lucas  v.  Western  U.  Teleg.  Co.  131  Iowa,  669,  6  L.K.A.(N.S.) 
1016,  109  N.  W.  191. 

*  Whether  a  warehouseman  exercised  due  care  to  provide  a  place  reason- 

ably safe  and  adequate,  as  regards  fire,  for  the  storage  of  goods  in- 
trusted to  him.  Wiley  v.  Locke,  81  Kan.  143,  24  L.R.A. (N.S.)  1117, 
105  Pac.  11,  19  A.  &  E.  Ann.  Cas.  241. 
3  Whether  there  is  a  duty  upon  the  holders,  as  collateral  for  a  loan,  of 
a  warehouse  receipt  for  merchandise  to  which  the  pledgor  has  con- 
stant access,  to  protect  property  after  notice  that  it  is  deteriorating. 
Willets  V.  Hatch,  132  N.  Y.  41,  17  L.R.A.  193,  30  N.  E.  251. 

*  Care  and  diligence  in  disposal  of  goods  received  on  consignment,  which 

had  been  retained  almost  a  year,  when  they  were  consumed  by  fire, 
where  there  is  evidence  of  their  value  in  the  market.  Usborne  v. 
Stephenson,  36  Or.  328,  48  L.R.A.  432,  78  Am.  St.  Rep.  778,  58  Pac. 
1103. 

5  Whether  due  care  was  exercised  in  the  selection  of  material  for  an  article 
ordered  to  be  manufactured  from  certain  material.  Rollins  Engine 
Co.  V.  Eastern  Forge  Co.  73  N.  H.  92,  68  L.R.A.  441,  59  Atl.  382. 

8  Negligence  of  guest  in  carrying  an  amount  of  money  to  his  room,  in- 
stead of  placing  in  hotel  safe.  Shultz  v.  Wall,  134  Pa.  262,  8  L.R.A. 
97,  19  Am.  St.  Rep.  686,  19  Atl.  742. 

Whether  guest  was  negligent,  where  he  had  been  drinking,  and  there 
was  a  mysterious  and  inexplicable  robbei-y  from  his  room,  the  doors 
of  which  were  locked  and  bolted.     Ibid. 

Whether  jewels  in  a  guest's  hand  bag  lost  by  an  innkeeper  were  within 
a  statute  limiting  innkeeper's  liability.  Rockhill  v.  Congress  Hotel 
Co.  237  111.  98,  22  L.R.A.  (N.S.)   576,  86  N.  E.  740. 

30.  Negligence  as  to  banks  and  commercial  paper. 

Whether  a  banli  was  negligent  in  paying  forged  or  altered 
paper,^  or  in  not  disclosing  the  false  character  of  a  credit  entry 
in  a  pass  book,^  and  the  negligence  of  a  depositor  in  keeping  a 
rubber  facsimile  signature  stamp,^  are  questions  of  fact. 

1  Negligence  of  bank  in  paying  money  to  one  whose  signature  did  not  seem 
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exactly  right,  where  both  genuine  and  forged  signatures  are  in  evi- 
dence. Kummel  v.  Germania  Sav.  Bank,  127  N.  Y.  488,  13  L.R.A. 
786,  28  N.  E.  398. 

Whether  a  savings  bank  was  negligent  in  not  preserving  depositors'  sig- 
natures for  comparison,  in  paying  forged  orders  without  comparing 
signatures,  and  in  issuing  duplicate  book  without  requiring  adequate 
proof  of  the  original's  destruction.  Chase  v.  Waterbury  Sav.  Bank, 
77  Conn.  29.5,  69  L.E.A.  329,  59  Atl.  37,  1  A.  &  E.  Ann.  Caa.  96. 

Bank's  negligence  in  paying  a  fraudulently  altered  check  made  payable 
to  bearer,  where  plausible  reason  for  so  doing  was  given,  and  it  was 
consistent  with  maker's  custom  of  business.  National  Dredging  Co. 
V.  Farmers'  Bank.  6  Penn.  (Del.)  580,  10  L.E.A.  (N.S.)  593,  30  Am. 
St.  Rep.  158,  69  Atl.  607. 

2  Whether  or  not  a  bank  was  liable  which,  having  made  a  false  entry, 
equivocated  so  that  one  specially  inquiring  was  led  to  believe  that 
credit  was  true.  James  v.  Crosthwait,  97  Ga.  673,  36  L.R.A.  631, 
25  S.  E.  754. 

'  Negligence  of  depositor  in  keeping  a  rubber  stamp  which  made  a  facsimile 
of  his  signature,  which,  being  unlawfully  obtained,  was  used  to  forge 
checks.  Eobb  v.  Pennsylvania  Co.  186  Pa.  456,  41  L.R.A.  695,  65 
Am.  St.  Eep.  868,  40  Atl.  969,  41  Atl.  49. 


XXI.— TAKING  THE  CASE  FEOM  THE  JURY. 

A.  Thb  Right  to  Take  the  Case  from  the  Jury. 

1.  Power  of  the  court. 

2.  Right  of  the  party. 

3.  Test  of  the  right  to  go  to  jury. 

B.  Mode  of  Applying  to  Take  the  Case  fbom  the  Jubt. 

4.  Defendant's   motion. 

a.  When. 

b.  After  strict  cross-examination. 

c.  After   full   cross-examination. 

d.  After  final  close  of  case. 

e.  Several  codefendants. 

f.  Several   coplaintiffs. 

g.  Variance;   several  causes  of  action, 
h.  Plaintiff's  course  to  defeat  motion. 

5.  Plaintiff's  motion  for  a  verdict. 

6.  Motion   by   both   parties   for   a   verdict. 

C.  Ebles  of  Decision. 

7.  Contents  of  pleading  to  be  considered  together. 

8.  General  rule  as  to  assuming  truth  of  adversary's  evidence. 

9.  Sufficiency  of  evidence. 

10.  Different  inferences. 

11.  Interested  testimony. 

12.  Party's   admission  by   refusal   to  testify. 

13.  Direct  met  by  circumstantial  evidence. 

14.  Affirmative  testimony  met  only  by  negative. 

15.  Positive,  met  only  by  a  conclusion  of  law. 

16.  Uncontradicted   evidence   of  specific  fact. 

17.  Expert  testimony. 

18.  Nominal  damages. 

19.  Mode   of   taking  case   from   jury. 

D.  Vbedict  Subject  to  the  Opinion  of  the  Court  (Special  Case). 

20.  When  may  be  directed. 

21.  Contest  as  to  facts. 

22.  Questions  of  evidence. 

23.  Determining  amount. 

24.  Effect  of  consent. 

[In  some  jurisdictions  the  mode  of  taking  the  case  from  the 
jury  is,  if  at  the  instance  of  the  plaintiff,  by  motion  to  direct  a 
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verdict;  if  at  the  instance  of  defendant,  either  by  motion  for 
a  nonsuit,  or  by  motion  to  direct  a  verdict,  according  to  whether 
defendant  is  merely  to  put  plaintiff  out  of  court,  or  to  have  a 
final  adjudication  against  him.  In  these  jurisdictions  a  motion 
for  nonsuit  is  also  called  a  motion  to  dismiss  the  complaint,  the 
latter  designation  being  more  usual  where  the  dismissal  is  on 
the  pleadings ;  the  former  where  it  is  on  the  proofs. 

In  some  other  jurisdictions  the  mode  of  taking  the  case  from 
the  jury  is  only  by  directing  a  verdict  at  the  instance  of  either 
party. 

In  still  others  it  is  by  demurrer  to  evidence.  The  differences 
between  these  methods  are  to  a  great  extent  differences  only  in 
name  and  form  of  procedure;  but  there  are  consequent  differ- 
ences in  the  effect  of  the  adjudication,  which  need  not  be  noticed 
here. 

The  underlying  principle  of  each  of  these  methods  is  to  dis- 
pose of  the  case  by  the  decision  of  the  JTidge  if  no  proper  ques- 
tion for  the  jury  has  been  presented ;  and  the  rules  which  regu- 
late the  motion  in  either  form  and  determine  how  it  should 
be  decided  are  in  the  main  the  same,  and  are  here  presented 
together  as  substantially  applicable  to  all  these  modes  of  pre- 
senting the  question;  but  with  this  noteworthy  exception,  that, 
according  to  the  freight  of  authority,  a  motion  for  nonsuit  or  to 
direct  a  verdict,  after  the  evidence  of  both  parties  has  been 
heard  and  closed,  is  determined  on  the  whole  case;  a  demurrer 
to  evidence  is  determined  only  on  the  evidence  of  the  de- 
mur ree.  J 

A.  The  Eight  to  Take  the  Case  feom  the  Jury. 

1.  Power  of  the  court. 

Upon  an  undisputed  state  of  facts^  the  court  may  render  the 
judgment  or  direct  the  verdict  which  the  law  requires  without 
the  aid  or  advice  of  the  jury.* 

l"Undisputed"  here  does  not,  however,  mean  that  the  counsel  shall  have 
ceased  to  contest;  but  that  in  contemplation  of  the  law  there  should 
not  be  room  for  dispute. 

And  testimony  cannot  be  said  to  be  undisputed  when  inconsistent  with 
some  other  fact  or  circumstance,  either  established,  or  regarding 
which  testimony  has  been  admitted.  Hagan  v.  Chicago,  D.  &  C.  G. 
T.  Junction  E.  Co.  86  Mich.  615,  49  N.  W.  509. 
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A  fact  is  legally  in  dispute,  so  as  to  require  its  submission  to  the  jury, 
when  its  affirmation  and  denial  are  each  supported  by  competent  evi- 
dence of  same  probative  force,  or  such  evidence  as,  standing  alone, 
would  naturally  and  logically  lead  a  reasonable  mind  to  a  definite 
conclusion  as  to  the  existence  or  nonexistence  of  sucli  fact.  Kauber 
^.  Sundback,  1  S.  D.  2C8,  40  N.  W.  927. 

And  where  there  is  positive  evidence  on  both  sides  of  an  issue,  it  is  an 
invasion  of  the  province  of  the  jury  to  withdraw  tlie  issue  from  the 
jury.  Union  P.  E.  Co.  v.  James,  6  C.  C.  A.  217,  12  U.  S.  App.  482, 
50  Fed.  1001. 

But  the  mere  denial  of  inferences  to  be  drawn  from  eatablislied  facts 
cannot  raise  a  dispute  of  facts  to  go  to  the  jury.  Harris  v.  Louis- 
ville, N.  O.  &  T.  R.  Co.  35  Fed.  121.     See  also  infra,  §  13. 

2  Oscanyan  v.  Winchester  Repeating  Arms  Co.  103  U.  S.  201,  26  L.  ed.  539 ; 
Hendrick  v.  Lindsay,  93  U.  S.  143,  23  L.  ed.  855;  Bemis  v.  Wood- 
wcrth,  49  Iowa,  340 ;  iEtna  Indemnity  Go.  v.  Ladd,  08  C.  C.  A.  274,  135 
Fed.  636;  Green  v.  Stewart,  23  App.  D.  C.  570;  Beebe  v.  Weatherly,  25 
Pa.  Super.  Ct.  88;  Barrett  v.  Moise,  61  S.  C.  569,  39  S.  E.  755; 
Lane  v.  Old  Colony  &  F.  River  E.  Co.  14  Gray,  143;  MeClaren  v. 
Indianapolis  &  V.  R.  Co.  83  Ind.  319  (where  it  was  held  no  error 
to  recall  the  jury  and  direct  a  verdict  for  defendant)  ;  Thomasson 
V.  Groce,  42  Ala.  431;  Chenery  v.  Palmer,  0  Cal.  119,  122;  Bassinger 
v.  Spangler,  9  Colo.  175,  10  Pac.  809;  Cutler  v.  Hurlbut,  29  Wis. 
152,  165;  Thompson  v.  Etowah  Iron  Co.  91  Ga.  538,  17  S.  E.  003 
(where  it  was  held  no  error  to  direct  a  verdict  after  the  court,  on 
deciding  tliat  plaintiff  had  failed  to  establish  his  case,  had  an- 
nounced its  intention  to  so  direct  a  verdict,  thus  giving  plaintiff  an 
opportunity  to  dismiss  or  take  a  nonsuit,  neither  of  which  he  does)  ; 
Wabash  E.  Co.  v.  Williamson,  104  Ind.  154,  3  N.  E.  814;  Chicago,  B. 
&  Q.  R.  Co.  V.  Barnard,  32  Neb.  306,  49  N.  W.  362;  McCormack  v. 
Standard  Oil  Co.  60  N.  J.  L."  243,  37  Atl.  617;  Fromherz  v.  Yank- 
ton F.  Ins.  Co.  7  S.  D.  187,  63  N.  W.  784;  Corley  v.  Lenz,  —  Tex. 
Civ.  App.  — ,  24  S.  W.  935;  Schonbachler  v.  Mischell,  121  Ky.  498, 
89  S.  W.  525;  McDonald  v.  Metropolitan  Street  R.  Co.  167  N.  Y.  66, 
00  N.  E.  282;  Rice  v.  Bamberg,  68  S.  C.  184,  46  S.  E.  1009;  Colcord- 
Williams  Lumber  Co.  v.  Warren  Grain  Co.  114  Ga.  966,  41  S.  E. 
41.     See  also  note  to  People  v.  People's  Ins.  Exchange,  2  L.E.A.  340. 

"In  every  case,  before  the  evidence  is  left  to  the  jury,  there  is  a  pre- 
liminary question  for  the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon  Avhom  the 
onus  of  proof  is  imposed."  Pleasants  v.  Fant,  22  Wall.  116,  120,  22 
L.  ed.  780,  782,  and  cases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52 
N.  W.  235,  and  cases  cited. 

This  rule  requires,  not  merely  undisputed  testimony,  but  an  undisputed 
state   of   facts;    for   if   differences   of   fact  may  be   drawn   from   un- 
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disputed  testimony  the  ease  raises  a  question  that  the  jury  ought  to- 
pass  upon.     See  infra,  §  16. 

And  in  those  jurisdictions  where  the  "scintilla  of  evidence"  doctrine  pre- 
vails the  court  cannot  take  the  case  from  the  jury  where  there  is- 
any  evidence  tending  to  prove  the  issue.  Eobinson  v.  Louisville  & 
N.  R.  Co.  2  Lea,  594. 

Withdrawing  the  case  from  the  jury  and  directing  verdict  for  the  proper 
party  upon  such  an  undisputed  state  of  facts  is  no  invasion  of  a 
constitutional  prohibition  that  judges  shall  not  charge  juries  with 
regard  to  matters  of  fact,  but  shall  declare  the  law.  Jones  v.  Chal- 
fant,  —  Cal.  — ,  31  Pac.  257.  But  it  is  in  fact  a  compliance  there- 
with. Catlett  V.  St.  Louis,  I.  M.  &  S.  E.  Co.  57  Ark.  461,  21  S.  W, 
1062. 

If  plaintiff  makes  out  a  case  by  clear  and  uncontradicted  evidence, 
he  is  entitled  to  a  directed  verdict.  Tedder  v.  Fraleigh-Lines-Smith 
Co.  55  ria.  496,  46  So.  419. 

A  verdict  for  defendant  should  be  directed  if  plaintiff's  evidence  fails  to- 
make  a  prima  facie  case.  Smithley  v.  Snowden,  120  111.  App.  86; 
Keckler  v.  Modern  Brotherhood,  77  Neb.  301,  109  N.  W.  157;  Smith 
V.  Chicago  Junction  R.  Co.  127  111.  App.  89;  Brunson  v.  Southwestern 
Development  Co.  7  Ind.  Terr.  209,  104  S.  W.  593. 

Even  where  there  is  conflicting  evidence,  the  court  may  direct  a  verdict 

if  a  conceded  fact  shows  that  the  evidence  on  one  side  is  not  true. 

Baumann  v.  Hamburg-American  Packet  Co.  67  N.  J.  L.  250,  51  Atl. 

461. 
The  court  need   not  state  its  reasons  in  directing  a,  verdict.     Owens  v. 

San  Pedro,  L.  A.  &  S.  L.  E.  Co.  32  Utah,  208,  89  Pac.  825;  Fidelity 

Trust  Co.   V.  Palmer,  22  Wash.   473,  79  Am.   St.  Rep.   953,  01   Pac. 

158. 
Contra,  Foote  v.  American  Product  Co.   195  Pa.   190,  49  L.R.A.  764,   78 

Am.  St.  Rep.  806,  45  Atl.  934. 

And  the  power  of  the  court  to  withdraw  the  case  from  the  jury  in  a  proper 
case  extends  to  actions  of  libel  and  slander,  as  in  other  civil  cases,  not- 
withstanding a  constitutional  provision  making  the  jury,  under  the  di- 
rection of  the  court,  the  judges  of  the  law  and  the  facts  in  libel  and 
slander  suits.     Hazy  v.  Woitke,  23  Colo.  556,  48  Pac.  1048. 

So,  a  statute  making  the  question  of  fraudulent  intent  one  of  fact  does 
not  affect  the  power  of  the  court  to  direct  a  verdict  in  a  case  involving 
that  question,  if  it  is  otherwise  proper  to  direct  a  verdict.  First  Nat. 
Bank  v.  North,  2  S.  D.  480,  51  N.  W.  96. 

And  the  court  does  not  lose  control  over  the  jury  because  they  have  re- 
tired to  the  jury  room,  under  its  direction,  to  deliberate  on  their 
verdict;  but  it  may,  in  the  further  conduct  of  the  trial,  recall  them 
and  direct  them  to  render  a  proper  verdict.  Rainger  v.  Boston  Mut. 
Life  Asso.  167  Mass.  109,  44  N.  E.  1088. 
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If  the  amount  of  recovery  involves  only  a  nnathematical  computation,  tlie 
court  may  make  such  computation  and  direct  the  jury  to  find  for  that 
amount.     Baldwin  v.  Central  Sav.  Bank,  17  Colo.  App.  7,  67  Pac.  179. 

And  it  would  seem  from  Schechter  v.  Denver,  L.  &  G.  R.  Co.  8  Colo.  App. 
'25,  44  Pac.  761,  the  court  may,  in  a.  proper  case,  order  an  involuntary 
nonsuit  of  its  own  motion.  Or  direct  the  proper  verdict.  Johnson 
V.  Eider,  84  Iowa,  50,  50  N.  W.  36;  Peavy  v.  Dure,  131  Ga.  104,  62 
S.  B.  47.  Otherwise  in  Washington,  except  for  abandonment  of  the 
ease  by  the  plaintiff,  his  refusal  to  make  necessary  parties,  or  his  dis- 
obedience of  an  order  concerning  the  proceedings  in  the  action. 
McDaniel  v.  Pressler,  3  Wash.  636,  29  Pac.  209. 

Where  the  plaintiff's  evidence  did  not  justify  a  verdict  for  a  particular 
amount,  but  the  answer  admitted  a  specified  indebtedness,  a  direction 
to  find  for  this  amount  was  held  proper.  McCormick  v.  Gubner,  90 
N.  Y.  Supp.  1073. 

But  a  direction  of  verdict  should  be  granted  only  when  a  verdict  for  the 
defeated  party  would  be  improper.  Hampshire  v.  Greeves,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  665;  St.  Louis  Southwestern  R.  Co.  v.  Anderson, — 
Tex.  Civ.  App.  — ,  124  S.  W.  1002. 

In  North  Carolina  the  court  can  never  find  or  direct  an  aliirmative  finding 
by  the  jury.  The  most  the  court  can  do  is  to  instruct  the  jury,  where 
there  is  no  dispute  in  the  evidence,  that  if  they  believe  the  evidence 
they  should  find  yes  or  no,  as  the  case  may  be.  Where  there  is  no 
evidence,  or  no  such  evidence  as  should  be  allowed  to  go  to  the  jury, 
tending  to  establish  the  affirmative  of  the  issue,  the  court  should  direct 
the  negative  finding.  White  v.  Suffolk  &  C.  R.  Co.  121  N.  C.  484,  27  S. 
E.  1002,  and  cases  cited.     See  also  infra,  §§  2,  5. 

For  the  various  methods  in  which  the  rule  in  the  text  is  applied  in 
different  jurisdictions,  see  note  to  next  section. 

2.  Eight  of  the  party. 

In  a  case  where  it  is  proper  to  take  the  case  from  the  jury, 
the  right  of  the  party  and  the  power  of  the  judge  are  correla- 
tive ;  the  right  implies  the  duty.^ 

1  Pleasants  v.  Fant,  22  Wall.  116,  120,  22  L.  ed.  780,  782,  and  cases  cited; 
Lomer  v.  Meeker,  25  N.  Y.  361. 

The  reason  is  that  the  judge,  if  he  understands  the  law  applicable  to  the 
case,  ought  to  protect  parties  against  unjust  verdicts,  and  ought  not 
to  occupy  the  jury,  the  parties,  and  the  public  time  in  reaching  a 
verdict  (or  possibly  a  disagreement)  in  a  case  where,  if  a  verdict  ad- 
verse to  his  opinion  were  reached,  it  would  forthwith  be  his  duty  to 
set  it  aside  on  motion  for  new  trial. 

The  following  analysis  of  the  authorities  shows  in  what  jurisdictions 
this  rule  is  now  established;  and  in  what  it  has  been  denied  or 
qualified: 
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United  States  courts — Formerly,  compulsory  nonsuit  after  evidence  taken 
was  held,  by  the  Supreme  Court,  not  allowable  in  the  Federal  courts. 
Schuchardt  v.  Allen,  1  Wall.  359,  17  L.  ed.  642.  Even  though  the 
practice  in  the  state  court  was  otherwise.  Elmore  v.  Grymes,  1  Pet. 
469,  7  L.  ed.  224.  And  it  is  still  so  held  by  some  of  the  circuit 
courts  of  appeals.  Northern  P.  R.  Co.  v.  Charleaa,  2  C.  C.  A.  380,  7 
U.  S.  App.  359,  51  Fed.  562.  But  in  Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  261,  26  L.  ed.  539,  Mr.  Justice  Field  characterized 
the  difference  between  a  motion  to  nonsuit  and  a  motion  to  direct  a 
verdict,  as  "rather  a  matter  of  form  than  of  substance."  And  in 
Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139  U.  S.  34,  35  L. 
ed.  60,  11  Sup.  Ct.  Rep.  478,  it  was  expressly  held  that  a  Federal  court 
could,  in  a  proper  case,  nonsuit  plaintiff  against  his  objection,  if  that 
was  the  proper  practice  in  the  courts  of  the  state  in  which  it  was 
sitting.  And  this  doctrine  was  affirmed  in  Coughran  v.  Bigelow,  164 
U.  S.  301,  41  L.  ed.  442,  17  Sup.  Ct.  Rep.  117.  None  of  these  cases, 
however,  question  the  power  and  duty  of  the  court  to  withdraw  the 
case  from  the  jury,  and  the  right  of  the  defendant  to  have  it  done, 
in  a,  proper  case.  Indeed,  as  was  said  in  Travelers'  Ins.  Co.  v.  Selden, 
24  C.  C.  A.  92,  42  U.  S.  App.  253,  78  Fed.  285,  "the  legal  sufficiency  of 
the  evidence  to  support  the  verdict  presents  a  question  of  law,  the 
decision  of  which  is  not  a-  matter  of  discretion,  but  of  duty,  and  is 
as  much  the  subject  of  exception  and  review  as  any  other  ruling  of 
the  court  in  the  course  of  the  trial."  See  also  Mercantile  Mut.  Ins. 
Co.  V.  Folsom,  18  Wall.  237,  21  L.  ed.  827  (direction  of  a,  verdict  is 
a  matter  of  right  in  a,  proper  case)  ;  Pleasants  v.  Fant,  22  Wall.  116, 
22  L.  ed.  780;  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  102, 
Fed.  Cas.  No.  9,448;  Retzer  v.  Wood,  109  U.  S.  185,  27  L.  ed.  900,  3 
Sup.  Ct.  Rep.  164  (error  to  refuse  to  direct  a  verdict  for  plaintiff  on  a 
proper  case)  ;  Hathaway  v.  East  Tennessee,  V.  &  G.  R.  Co.  29  Fed.  489, 
492. 

Alabama — Smith  v.  Seaton,  Minor  (Ala.)  75  (in  absence  of  statute  court 
has  no  power  to  grant  compulsory  nonsuit,  but  may  direct  the  jury 
how  to  find;  and  if  they  disobey  may  grant  new  trial)  ;  Saunders  v. 
Coffin,  16  Ala.  421;  Gluck  v.  Cox,  90  Ala.  331,  8  So.  161  (demurrer  to 
evidence  allowed  as  matter  of  right  in  all  civil  cases)  ;  Louisville  &  N. 
R.  Co.  V.  Dancy,  97  Ala.  338,  11  So.  796  (error  to  refuse  general  af- 
firm.ative  charge  in  a  proper  case).  But  a  general  affirmative  charge 
at  the  close  of  all  the  evidence  is  properly  refused  where  a  demurrer 
to  his  adversary's  evidence  by  the  party  requesting  it  could  not  have 
been  legally  sustained.  Central  R.  &  Bkg.  Co.  v.  Roquemore,  96  Ala. 
236,  11  So.  475.     See  infra,  §  7. 

Arizona — Bryan  v.  Pinney,  3  Ariz.  34,  21  Pac.  332;  Roberts  v.  Smith,  S 
Ariz.  368,  52  Pac.  1120  (where  it  is  held  that  involuntary  nonsuit  can- 
not be  granted  under  the  Arizona  statutes,  but  the  court  may,  in  a 
proper  case,  direct  a  verdict.     These  cases  base  this  doctrine  on  the 
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former  doctrine  of  the  United  States  Supreme  Court.  See  United 
States  court  cases,  supra). 

Arkansas — Martin  v.  Webb,  5  Ark.  72,  39  Am.  Dec.  363  (court  has  no 
power  to  grant  compulsory  nonsuit,  but  may  direct  jury  to  find  as  in 
case  of  nonsuit)  ;  Hill  v.  Eucker,  14  Ark.  706  (such  a  verdict  bars 
a  future  action)  ;  Obaugh  v.  Finn,  4  Ark.  110,  37  Am.  Dec.  773  (de- 
murrer to  evidence;  dictum  that  in  proper  case  it  is  a  matter  of  legal 
right);  Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  57  Ark.  461,  21  S.  W. 
1062  (duty  of  court  to  permit  plaintiff  to  take  a  nonsuit  if  the  miss- 
ing links  in  his  evidence  can  probably  be  supplied;  otherwise,  to 
direct  verdict  against  party  whose  evidence  is  legally  insufficient  to 
support  a,  verdict  for  him). 

California — Dalrymple  v.  Hanson,  1  Cal.  125  (nonsuit;  error  to  refuse)  ; 
Johnson  v.  Moss,  45  Cal.  515;  Selden  v.  Cashman,  20  Cal.  56  (direc- 
tion of  a  verdict  granted  in  a  proper  case)  ;  O'Connor  v.  Witherby,  111 
Cal.  523,  44  Pac.  227  (direction  of  verdict  upheld  as  proper  in  the 
particular  case,  but  the  practice  is  characterized  as  hazardous,  and  to 
be  sanctioned  only  in  the  clearest  cases )  ;  Downing  v.  Murray,  1 13  Cal. 
455,  45  Pac.  869  (nonsuit) ;  Lacey  v.  Porter,  103  Cal.  597,  37  Pac.  635 
(direction  of  verdict  proper,  unless  the  circumstances  of  the  case  indi- 
cate that  upon  another  trial  the  evidence  may  be  materially  different, 
in  which  case  the  facts  should  be  submitted  to  the  jury  in  order  that 
a  new  trial  may  be  had). 

Colorado— Murray  v.  Denver  &  K.  G.  E.  Co.  11  Colo.  124,  17  Pac.  484  (non- 
suit; Code  Civ.  Proc.  §  48)  ;  Union  Coal  Co.  v.  Edman,  16  Colo.  438, 
27  Pac.  1060  (error  to  refuse  to  direct  verdict,  in  the  absence  of  motion 
for  nonsuit  or  other  relief)  ;  Stratton  v.  Union  P.  R.  Co.  7  Colo.  App. 
126,  42  Pac.  602  (nonsuit  not  the  privilege,  but  the  duty,  of  the  court, 
in  a  proper  case). 

<.'onnecticut — Naugatuck  R.  Co.  v.  Waterbury  Button  Co.  24  Conn.  468 
(nonsuit  authorized  by  a  statute  which  is  held  not  to  be  unconsti- 
tutional as  violating  the  right  of  trial  by  jury)  ;  Fitch  v.  Bill,  71 
Conn.  24,  40  Atl.  910  (nonsuit  authorized  by  statute  if  prima  facie 
ease  not  established)  ;  Ward  v.  Metropolitan  L.  Ins.  Co.  66  Conn.  227, 
33  Atl.  902  (direction  of  verdict,  duty  of  court  in  proper  case,  and 
error  to  refuse).  But  according  to  Cook  v.  Morris,  66  Conn.  196,  33 
Atl.  994,  nonsuit  is  never  a  matter  of  right,  and  should  rarely,  if 
ever,  be  granted  where  there  can  be  any  doubt,  \inless  the  evidence  of 
the  plaintiff  distinctly  raises  a  question  of  law  determinative  of  the 
plaintiff's  right  of  action.  Where  the  granting  must  depend  in  any 
appreciable  degree  upon  the  court's  passing  upon  the  credibility  of 
witnesses,  the  nonsuit  should  not  be  granted.  And  ordinarily,  as  a 
matter  of  practice,  where  the  nonsuit  can  settle  no  principle  of  law  es- 
sential to  the  plaintiff's  right  of  action,  the  consideration  of  ending  the 
litigation  by  the  verdict  of  a  jury  should  control,  and  the  trial  should 
go  on;  and  the  statute  should  not  be  extended,  even  where  the  evidence 
on  its  face  i«  extremely  improbable,  so  as  to  permit  a  nonsuit  in  any 
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case  where  the  facts  claimed  as  presenting  the  question  of  law  may 
depend  upon  the  credit  to  be  given  witnesses,  or  may  depend  upon 
inferences  to  be  drawn  from  testimony,  as  to  which  inferences  the 
parties  may  reasonably  differ. 

Dakota — Holt  v.  Van  Eps,  1  Dak.  200,  46  N.  W.  689  (compulsory  nonsuit 
not  allowed)  ;  Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697  (directioit 
of  verdict  proper  when  evidence  is  not  sufficient  to  sustain  a  contrary 
verdict ) . 

Delaware — Flanagan  v.  Wilmington,  4  Houst.  (Del.)  548  (eompulsoiy 
nonsuit  allowed). 

District  of  Columbia — Jaclcson  v.  M^rritt,  21  D.  C.  276  (compulsory  non- 
suit not  allowed  in  courts  of  the  District;  but  the  court  should,  in  a 
proper  case,  direct  the  jury  as  to  their  verdict)  ;  Somerville  v.  Knights 
Templars  &  M.  Life  Indemnity  Asso.  11  App.  D.  C.  417,  and  cases 
cited  (direction  of  verdict  in  a  proper  case). 

Florida — Hinote  v.  Simpson,  17  Fla.  444  (demurrer  to  evidence  seems  al- 
lowable in  proper  cases)  ;  C.  B.  Rogers  Co.  v.  Meinhardt,  37  Fla.  480, 
19  So.  878   (direction  of  verdict  allowable  by  statute  in  proper  case). 

Georgia — Tison  \.  Yawn,  15  Ga.  491,  60  Am.  Dec.  708  (nonsuit)  ;  Hanson 
V.  Crawley,  51  Ga.  528,  533  (direction  of  verdict  for  defendant  at  close 
of  plaintiff's  case  is  not  proper;  but  a  motion  for  a  nonsuit  at  that 
stage  of  the  trial  is  the  proper  way  to  raise  the  question  of  sufficiency 
of  plaintiff's  evidence;  Moon  v.  Fink,  102  Ga.  526,  28  S.  E.  980  (non- 
suit) ;  Stewart  v.  Bank  of  Social  Circle,  100  Ga.  496,  28  S.  E.  249' 
(direction  of  verdict). 

Idaho— Holt  v.  Spokane  &  P.  R.  Co.  4  Idaho,  443,  40  Pac.  56  (direction 
of  verdict;  error  to  refuse  in  a  proper  case)  ;  Lewis  v.  Lewis,  3  Idaho, 
645,  33  Pac.  38  (nonsuit,  by  statute,  in  proper  case).  But  to  direct 
verdict  for  defendants  is  error  where  plaintiff  refuses  to  introduce 
evidence  to  prove  his  case,  and  defendants  fail  to  produce  evidence  to 
prove  their  cross-demand  against  plaintiff.  The  action  in  such  case 
should  be  dismissed,  or  a  judgment  of  nonsuit  entered.  Simmons  v. 
Cunningham,  4  Idaho,  426,  39  Pac.  1109. 

Illinois— Holmes  v.  Chicago  &  A.  R.  Co.  94  111.  439,  444  (nonsuit  seems 
allowable  only  at  close  of  plaintiff's  case,  upon  an  entire  failure  of 
evidence  as  to  an  essential  point.  Motion  to  exclude  aU  of  the 
plaintiff's  evidence  is  an  equivalent  remedy).  Compare  Poleman  v. 
Johnson,  84  111.  269  (where  the  power  of  the  court  to  nonsuit  under 
the  Illinois  statute  is  questioned,  but  it  is  held  error  to  deny  motion 
to  exclude  all  of  the  plaintiff's  evidence  upon  an  entire  failure  of 
proof  on  an  essential  point.  Direction  of  verdict  for  defendant  is  a 
matter  of  right  in  such  a  case)  ;  Pennsylvania  Co.  v.  Conlan,  101  111. 
93  (motion  to  exclude  plaintiff's  evidence  is  in  the  nature  of  a  de- 
murrer to  evidence  and  is  tested  by  the  same  rules)  ;  Foster  v.  Wads- 
worth-Howland  Co.  168  111.  514,  48  N.  E.  163,  and  cases  cited  (direction 
of  verdict  not  error  in   proper  case.     If  made  at  close  of  plaintiff's 
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testimony,  the  only  question  raised  is  whether  or  not  there  is  evi- 
dence tending  to  prove  averments  of  declaration,  but  if  made  at  closi; 
of  all  the  evidence,  the  evidence  for  both  plaintiff  and  defendant,  with 
all  proper  inferences  deducible  therefrom,  must  be  insufficient  to 
support  verdict  for  plaintiff).  But  a  peremptory  instruction  for  de- 
fendant, asked  along  with  a  series  of  instructions  submitting  all  the 
facts  to  the  jury,  is  properly  refused.  Chicago,  P.  &  St.  L.  R.  Co.  v. 
Woolridge,  174  111.  330,  51  N.  E.  701. 

Indiana — Williams  v.  Port,  9  Ind.  551  (compulsory  nonsuit  not  allowed)  ; 
Booe  V.  Davis,  5  Blackf.  115,  33  Am.  Dec.  457;  Purcell  v.  English,  80 
Ind.  34;  Crookshank  v.  Kellogg,  8  Blackf.- 256  (direction  of  verdict. 
Error  to  refuse)  ;  Strough  v.  Gear,  48  Ind.  100  (demurrer  to  evidence 
allowable  under  Indiana  Code  of  Procedure)  ;  Sutherland  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  148  Ind.  308,  47  N.  E.  624  (direction  of 
verdict  duty  in  proper  case);  Stroble  \.  New  Albany,  144  Ind.  695, 
42  N.  E.  806  (proper  practice  to  ask  for  direction  of  verdict,  not  with- 
drawal of  case  from  jury)  ;  Diamond  Block  Coal  Co.  v.  Edmonson,  14 
Ind.  App.  594,  43  N.  E.  242   (nonsuit  not  allowable). 

Iowa — Way  >.  Illinois  C.  R.  Co.  35  Iowa,  585  (compulsory  nonsuit  not  al- 
lowable by  Iowa  Rev.  Stat.  §§  3127,  3128);  Bemis  v.  Woodworth,  49 
Iowa,  340  (direction  of  a  verdict  proper  on  undisputed  evidence)  ; 
Hurd  V.  Neilson,  100  Iowa,  555,  69  N.  W.  867  (direction  of  verdict; 
error  to  refuse  in  proper  case)  ;  Meyer  v.  Houck,  85  Iowa,  319,  52 
N.  W.  235   (direction  of  verdict). 

Kansas — Case  v.  Ilannalis,  2  Kan.  490  (compulsory  nonsuit  not  authorized 
by  the  Kansas  Code.  In  case  of  total  failure  of  proof  on  an  essential 
point  the  court  should  so  instruct  the  jury);  Union  P.  R.  Co.  ^. 
Adams,  33  Kan.  427,  6  Pac.  529,  and  cases  cited  (error  not  to  sus- 
tain demurrer  to  evidence)  ;  Wisner  v.  Bias,  43  Kan.  458,  23  Pac. 
586    (demurrer  to  evidence;   error  not  to  sustain  in  proper  case). 

Kentucky — Parker  v.  Jenkins,  3  Bush,  588  (error  to  refuse  to  direct  ver- 
dict where  defense  was  established  by  uncontradicted  evidence)  ;  Hanks 
V.  Roberts,  3  J.  J.  Marsh.  298  (error  to  refuse  to  direct  where  evi- 
dence would  not  sustain  a  contrary  verdict)  ;  Wilsey  v.  Louisville  &  X. 
E.  Co.  83  Ky.  512  (peremptory  Instruction  proper  on  plaintiff's  evi- 
dence alone,  and  also  on  all  evidence  if  all  is  in  favor  of  party  moving: 
but  if  evidence  is  conflicting,  case  cannot  be  withdrawn  from  jury  by 
demurrer  to  evidence)  ;  Louisville,  St.  L.  &  T.  R.  Co.  v.  Terry,  20  Ky. 
L.  Rep.  803,  47  S.  W.  588  (peremptory  instruction;  error  to  refuse 
in  proper  case)  ;  Buford  v.  Louisville  &  N.  R.  Co.  82  Ky.  286;  Thomp- 
son V.  Thompson,  17  B.  Mon.  28. 

Louisiana — Wilson  v.  McHugh,  1  La.  380  (nonsuit  proper  if  evidence  is 
insufficient)  ;  Taylor  v.  Almanda,  50  La.  Ann.  351,  23  So.  365  (non- 
sviit). 

Maine — White  v.  Bradley,  68  Me.  254  (nonsuit  on  uncontradicted  evidence 
raising  only  question  of  law  held  proper)  ;   Heath  v.  Jaquith,  68  Mo. 
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433,  436  (direction  of  a  verdict  proper  when  evidence  will  not  ai>- 
thorlze  a  verdict  for  opposite  party)  ;  State  v.  Soper,  16  Me.  293 
(demurrer  on  evidence  unusual  and  no  error  to  refuse  to  receive  it)  ; 
Woodstock  V.  Canton,  91  Me.  62,  39  Atl.  281  (direction  of  verdict 
proper  when  evidence  will  not  authorize  verdict  for  the  party). 

Maryland — Kettlewell  v.  Peters,  23  Md.  312  (nonsuit  not  adopted  and 
contrary  to  practice)  ;  Baltimore  &  0.  R.  Co.  v.  Strieker,  51  Md.  47, 
34  Am.  Eep.  291  (error  to  refuse  to  direct  verdict  when  there  is  no 
evidence  to  sustain  contrary  verdict)  ;  Northern  C.  R.  Co.  v.  Medairy, 
86  Md.  168,  37  Atl.  796  (direction  of  verdict;  error  to  refuse  if  evi- 
dence insufficient  to  sustain  contrary  verdict). 

Massachusetts — Mitchell  v.  New  England  Marine  Ins.  Co.  6  Pick.  117,  118; 
Marshall  v.  Merritt,  97  Mass.  516  (it  seems  that  a  nonsuit  cannot 
be  ordered  against  the  plaintiff's  consent.  Compare,  however,  Went- 
worth  v.  Leonard,  4  Cush.  414,  418,  Shaw,  Ch.  J.)  ;  Lane  v.  Old 
Colony  &  F.  River  E.  Co.  14  Gray,  143;  Denny  v.  Williams,  5  Allen, 
1;  Allyn  v.  Boston  &  A.  R.  Co.  105  Mass.  77;  Tully  v.  Fitchburg  R. 
Co.  134  Mass.  499  (direction  of  a  verdict.  Error  to  refuse  in  a  proper 
case)  ;  Copeland  v.  New  England  Ins.  Co.  22  Pick.  135,  143  (demurrer 
to  evidence  seems  matter  of  right,  but  that  it  is  rarely  resorted  to 
in  Massachusetts  practice,  see  Golden  v.  Knowles,  120  Mass.  336)  ; 
Kenneson  v.  West  End  Street  R.  Co.  168  Mass.  1,  46  N.  E.  114  (di- 
rection of  verdict). 

Michigan — Cahill  v.  Kalamazoo  Mut.  Ins.  Co.  2  Dougl.  (Mich.)  124  (court 
cannot  compel  nonsuit)  ;  Grand  Trunk  R.  Co.  v.  Nichol,  18  Mich.  170 
(direction  of  a  verdict;  error  to  refuse  where  there  is  no  conflicting 
evidence)  ;  Secord  v.  Chicago  &  M.  L.  S.  R.  Co.  107  Mich.  540,  65  N. 
W.  550  (direction  of  verdict;  error  to  refuse  in  proper  case). 

Minnesota — McCormick  v.  Miller,  19  Minn.  443,  Gil.  384  (compulsory  non- 
suit allowed  by  statute)  ;  Giermann  v.  St.  Paul,  M.  &  M.  R.  Co.  42 
Minn.  5,  43  N.  W.  483  (direction  of  verdict  proper  if  on  all  the  evi- 
dence B:  verdict  for  plaintiff  would  not  be  allowed  to  stand,  though 
on  plaintiff's  evidence  alone  the  case  should  go  to  the  jury). 

Mississippi — Winston  v.  Miller,  12  Smedes  &  M.  550,  554  (no  power  of 
compulsory  nonsuit,  but  there  is  an  equivalent  remedy  in  directing  a 
verdict  against  the  plaintiff)  ;  Ewing  v.  Glidwell,  3  How.  (Miss.)  332, 
335  (no  power  to  nonsuit,  but  court  may  instruct  jury  to  find  a  ver- 
dict as  in  case  of  nonsuit,  and  this  is  often  done)  ;  Chicago,  St.  L.  & 
N.  0.  R.  Co.  V.  Doyle,  60  Miss.  977  (direction  of  verdict  seems  matter 
of  right  in  a  proper  case)  ;  Capital  City  Oil  Works  v.  Black,  70  Miss. 
8,  12  So.  26  (direction  of  verdict;  error  to  refuse  in  proper  case). 

Montana — Morse  v.  Granite  County,  19  Mont.  450,  48  Pac.  745  (non- 
suit); Creek  v.  McManus,  13  Mont.  152,  32  Pac.  675  (direction  of 
verdict  in  effect  a  nonsuit). 

Nebraska— Smith  v.  Sioux  City  &  P.  R.  Co.  15  Neb.  583,  19  N.  W.  638 
(compulsory  nonsuit  not  authorized  by  Neb.  Code,  §  430.     Error  to 
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grant  it)  ;  Atchison  &  N.  R.  Co.  v.  Loree,  i  Neb.  446  (direction  of  a 
verdict.  Error  to  refuse)  ;  Knatt  v.  Jones,  50  Neb.  490,  70  N.  W.  90 
(direction  of  verdict);  Zittle  v.  Schlesinger,  46  Neb.  844,  65  N.  W. 
892  (compulsory  nonsuit  not  authorized  by  Civil  Code,  §  430,  and. 
though  error  to  grant,  not  fatal  if  evidence  such  that  verdict  should 
have  been  directed  for  defendant) . 

Nevada— Gen.  Stat.  §  3173,  Civ.  Pr.  Act,  §  151  (nonsuit  allowed  by  stat- 
ute wlien  the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury ) . 
See  Laird  v.  Morris,  23  Nev.  34,  42  Pac.  11. 

New  Hampshire — Stickney  v.  Stickney,  21  N.  H.  61  (nonsuit;  error  to 
refuse);  Bailey  v.  Kimball,  26  N.  H.  351,  354;  Brown  v.  Massachu- 
setts Mut.  L.  Ins.  Co.  59  N.  H.  298,  47  Am.  Rep.  205  (nonsuit;  error 
to  refuse) ;  Dame  v.  Dame,  20  N.  H.  28  (direction  of  a  verdict  proper 
for  insufficient  evidence)  ;  Edgerly  v.  Union  Street  R.  Co.  67  N.  H. 
312,  30  Atl.  558   (nonsuit;  error  to  refuse). 

New  Jersey— New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  L.  434,  436,  97  Am. 
Dec.  722  (nonsuit;  error  to  refuse)  ;  Baldwin  v.  Shannon,  43  N.  J.  L, 
596  (direction  of  a  verdict  proper  where  a  verdict  fur  opposite  party 
would  be  set  aside)  ;  American  Saw  Co.  v.  First  Nat.  Bank,  60  N.  J. 
L.  417,  38  Atl.  662  (direction  of  verdict;  error  to  refuse  in  proper 
case)  ;  New  Jersey  School  &  Church  Furniture  Co.  v.  Board  of  Edu- 
cation, 58  N.  J.  L.  646,  35  Atl.  397   (nonsuit  in  proper  case). 

New  Mexico — Herrera  v.  Chaves,  2  N.  M.  86;  Montoya  v.  Donohoe,  2  N. 
M.  214  (compulsory  nonsuit  cannot  be  granted)  ;  Lutz  v.  Atlantic  & 
P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30  Pac.  912  (direction  of  ver- 
dict). 

New  York — Lomer  v.  Meeker,  25  N.  Y.  361  (motion  for  nonsuit  or  to 
dismiss  complaint,  or  to  direct  verdict;  error  to  refuse)  ;  Robinson 
v.  McManus,  4  Lans.  380,  386;  Fish  v.  Davis,  62  Barb.  122;  Appleby 
V.  Astor  F.  Ins.  Co.  54  N.  Y.  253,  261  (motion  to  direct  verdict  equiva- 
lent to  motion  for  nonsuit,  but  note  that  it  is  more  serious  in  re- 
sults) ;  Hemraens  v.  Nelson.  138  N.  Y.  517,  20  L.R.A.  440,  34  N.  E. 
342  (motion  for  nonsuit  or  to  direct  verdict;  duty  of  court  to  grant  in 
proper  case)  ;  Williams  v.  United  States  Mut.  Acci.  Asso.  133  N.  Y. 
366,  31  N.  E.  222  (dismissal  of  complaint;  error  to  refuse  in  proper 
ease)  ;  Dennison  v.  Musgrave,  20  Misc.  678,  46  N.  Y.  Supp.  530  and 
cases  cited  (stating  the  practice  of  taking  the  case  in  New  York  to 
be  thus:  If  at  the  instance  of  plaintiff  by  motion  to  direct  verdict; 
if  at  the  instance  of  defendant  by  motion  for  nonsuit  or  to  direct 
verdict,  according  to  whether  final  adjudication  against  him).  And  a 
justice  of  the  New  York  city  district  court  should  direct  a  verdict 
where  it  would  be  the  duty  of  a  judge  of  a  court  of  record  to  do  so, 
under  the  New  York  city  consolidation  act,  §  1381,  providing  that 
the  mode  of  conducting  the  trial  is  the  same  in  such  courts  as  in 
courts  of  record.  Douglass  v.  Seiferd,  18  Misc.  188,  41  N.  Y.  Supp. 
289. 
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North  Carolina  -Wittkowsky  v.  Wasson,  71  N.  C.  451  (scintilla  of  evi- 
dence not  enough  to  go  to  the  jury)  ;  Hygienic  Plate  Ice  Co.  v.  Raleigh 
&  G.  K.  Co.  122  N.  C.  881,  29  S.  E.  575  (nonsuit  under  act  1897,  chap. 
309);  Cable  v.  Southern  R.  Co.  122  N.  C.  892,  29  S.  E.  377  (direc- 
tion of  verdict  a  duty  if  there  is  no  evidence,  or  nothing  more  than 
mere  scintilla  of  evidence). 

North  Dakota — McCorniick  Harvesting  Macli.  Co.  v.  Larson,  6  N.  D.  533, 
72  N.  W.  921   (direction  of  verdict). 

Ohio— Ellis  V.  Ohio  L.  Ins.  &  T.  Co.  4  Ohio  St.  628,  64  Am.  Dec.  610  (com- 
pulsory nonsuit  allowed  only  on  an  entire  failure  of  evidence  as  to 
some  essential  point.  Substituted  for  the  ancient  practice  of  demurrer 
to  evidence)  ;  Powell  v.  Jones,  12  Ohio,  35;  Grant  v.  Pittsburg  &  W. 
R.  Co.  10  Ohio  C.  C.  362,  6  Ohio  C.  D.  516  (immaterial  whether  ver- 
dict directed,  or  case  taken  from  jury  and  judgment  of  dismissal 
entered). 

Oklahoma— Pittman  v.  El  Reno,  4  Okla.  638,  40  Pac.  495  (demurrer  to  evi- 
dence ) . 

Oregon — Tippin  v.  Ward,  5  Or.  450  (compulsory  nonsuit)  ;  Cogswell  v. 
Oregon  &  C.  R.  Co.  6  Or.  417;  Willis  v.  Holmes,  28  Or.  583,  42  Pac. 
988   (nonsuit). 

Pennsylvania — Lehman  v.  Kellerman,  65  Pa.  489  (compulsory  nonsuit,  but 
error  will  not  lie  to  a  refusal;  for  defendant  may  ask  for  direction 
that  plaintiff's  evidence  is  insufficient  to  maintain  his  action)  ;  Ritz- 
man  v.  Philadelphia  &  R.  R.  Co.  187  Pa.  337,  40  Atl.  975  (nonsuit; 
duty  of  court)  ;  Bastian  v.  Philadelphia,  180  Pa.  227,  36  Atl.  746 
(nonsuit  in  effect  a  demurrer  to  evidence;  should  not  be  withdrawn 
from  jury  if  there  is  any  evidence  beyond  a  mere  scintilla,  however 
slight,  from  which  jury  can  draw  inference  favorable  to  plaintiff)  ; 
Du  Bois  Deposit  Bank  v.  Kuntz,  175  Pa.  432,  34  Atl.  797  (direction 
of  verdict  for  plaintiff  in  a  proper  case).  See  also  Easton  v.  Neff,  102 
Pa.  474;  Hyatt  v.  Johnston,  91  Pa.  196  (direction  of  verdict;  error  to 
refuse  plaintiff  in  this  ease). 

Rhode  Island — Hopkins  v.  Brown,  5  R.  I.  360  (compulsory  nonsuit  seems 
to  be  allowed  only  where  there  is  total  lack  of  evidence  on  an  es- 
sential point)  ;  Cassidy  v.  Angell,  12  R.  I.  447,  448,  34  Am.  Rep.  690. 

South  Carolina— Carrier  v.  Dorrance,  19  S.  C.  30  (compulsory  nonsuit 
only  allowed  on  entire  failure  of  evidence  as  to  some  essential  point. 
Then  error  to  refuse)  ;  Graham  v.  Moore,  13  S.  C.  115  (direction  of  n 
verdict  a  duty  in  a  proper  case)  ;  Gandy  v.  Orient  Ins.  Co.  52  S.  C. 
224,  29  S.  E.  655  (compulsory  nonsuit  allowable  at  close  of  all  evi- 
dence). 

South  Dakota— McKeever  v.  Homestake  Min.  Co.  10  S.  D.  599,  74  N.  W. 
1053   (direction  of  verdict). 

Tennessee-— Littlejohn  v.  Fowler,  5  Coldw.  284  (nonsuit  said  to  be  uncon- 
stitutional) ;  West  Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  3S 
L.R.A.  427,  41   S.  W.  582    (motion  to  exclude  plaintiff's  evidence  o» 
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ground  that  it  would  not  support  a  verdict  in  his  favor,  not  proper 
practice)  ;  Hopkins  v.  Nusliville,  C.  &  St.  L.  R.  Co.  96  Tenn.  409,  32 
L.R.A.  354,  34  S.  W.  1029  (demurrer  to  evidence  not  unconstitutional 
as  violating  the  right  of  trial  by  jury  or  the  prohibition  that  judges 
shall  not  charge  juries  with  respect  to  matters  of  fact.  An  exhaustive 
comparison  of  the  practice  in  the  various  jurisdictions  is  here  found). 

Texas— Guest  v.  Guest,  Dallam  (Tex.)  394;  McGill  v.  Delaplain,  Dallam 
(Tex.)  493  (court  cannot  compel  a  nonsuit)  ;  Willis  v.  Bullitt,  22  Tex. 
330  (direction  of  a.  verdict  in  a  proper  case)  ;  Joske  v.  Irvine,  91  Tex. 
574,  44  S.  W.  1059  (direction  of  verdict  a  duty  in  proper  ease)  ;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Templeton,  87  Tex.  42,  20  S.  W.  1066  (de- 
murrer to  evidence). 

Utah— Fowler  v.  Pleasant  Valley  Coal  Co.  16  Utah,  348,  52  Pac.  594  (com- 
pulsory nonsuit;   error  to  refuse  in  proper  case). 

Vermont — Smith  v.  Crane,  12  Vt.  487  (court  cannot  order  nonsuit;  error 
to  do  so)  ;  Wright  v.  Bourdon,  50  Vt.  494  (direction  of  a  verdict  in  a 
proper  case)  ;  Walcott  v.  Metropolitan  L.  Ins.  Co.  64  Vt.  221,  24  Atl. 
992   (direction  of  verdict). 

Virginia — 4  Minor,  Inst.  p.  782  (courts  cannot  compel  nonsuit.  Citing 
Ross  V.  Gil,  1  fl'ash.  [Va.]  87,  89;  Thweat  v.  Finch,  1  Wash.  [Va.] 
217,  219);  Trout  v.  Virginia  &  T.  E.  Co.  23  Graft.  619  (demurrer  to 
evidence  seems  a  matter  of  right)  ;  Eubank  v.  Smith,  77  Va.  206  (de- 
murrer to  evidence;  court  has  the  power  to  compel  joinder  in  a 
proper  case)  ;  Childress  v.  Chesapeake  &  0.  R.  Co.  94  Va.  186,  26  S. 
E.  424  (demurrer  to  evidence).  But  in  an  action  for  libel  it  is  im- 
proper for  the  trial  court  to  compel  plaintiff  to  join  in  demurrer 
to  the  evidence,  under  Va.  Code  1873,  chap.  145,  §  2,  which  provides 
that  no  demurrer  shall  preclude  a  jury  from  passing  on  the  alleged 
insulting  words.     Rolland  v.  Batchclder,  84  Va.  664,  5  S.  E.  695. 

\Vashington — Starr  v.  Chilberg,  15  Wash.  700,  47  Pac.  10  (nonsuit)  ; 
Dunkle  v.  Spokane  Falls  &  N.  R.  Co.  20  Wash.  254,  55  Pac.  51  (mo- 
tion to  discharge  the  jury  and  for  proper  judgment  to  be  entered  on 
verdict  found  by  court,  in  conformity  with  Ballinger's  Code,  §  4994 
[Sess.  Laws  1895,  p.  64,  §  17] ) . 

West  Virginia — Allen  v.  Bartlett,  20  W.  Va.  46  (demurrer  to  evidence)  ; 
Overby  v.  Chesapeake  &  O.  R.  Co.  37  W.  Va.  524,  16  S.  E.  813  (mo- 
tion to  exclude  all  plaintiff's  evidence  at  the  close  of  his  case  not  allow- 
able) ;  Knight  V.  Cooper,  36  W.  Va.  232,  14  S.  E.  999  (direction  of 
verdict  after  giving  plaintiff  an  opportunity  to  suffer  nonsuit;  error  to 
refvse  in  proper  case)  ;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528,  2 
S.  E.  888  (demurrer  to  evidence,  in  which  court  may  compel  other 
party  to  join). 

Wisconsin — Hunter  v.  Warner,  1  Wis.  141;  Hoeflinger  v.  Stafford,  38  Wis. 
391  (compulsory  nonsuit;  error  to  refuse)  ;  Jackson  v.  Jacksonport, 
56  Wis.  310,  14  N.  W.  296  (direction  of  a  verdict  proper  when  evi- 
dence, considered  as  undisputed,  and  aided  by  most  favorable  legiti- 
Abbott,  Civ,  Jnr.  T.— 38. 
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mate   construction   and   all   reasonable   inferences,   would  not   justifj- 

a,  contrary  verdict)  ;  Wickham  v.  Chicago  &  N.  W.  R.  Co.  95  Wis.  23,. 

69  N.  W.  982  (direction  of  verdict). 
Wyoming — Mulhern  v.  Union  P.  E.  Co.  2  Wyo.  405    (compulsory  nonsuit 

cannot  be  ordered ) . 
See  further  on  this  question,  notes  to  People  v.  People's  Ins.  Exchange, 

2  L.K.A.  340,  and  Grube  v.  Missouri  P.  E.  Co.  4  L.E.A.  7  70. 

3.  Test  of  the  right  to  go  to  jury. 

The  general  test  as  to  the  propriety  of  refusing  to  submit 
a  point  to  the  jury  is  \Yhether  their  verdict  on  the  point,  if 
against  the  moving  party,  must  be  set  aside  as  contrary  to  or 
against  the  vpeight  of  evidence.^ 

lUniteil  states  courts— Pleasants  v.  Fant,  22  Wall.  116,  121,  22  L.  ed.  780, 
782;  Hendrick  v.  Lindsay,  93  U.  S.  143,  23  L.  ed.  855;  Herbert  v.  But- 
ler, 97  U.  S.  319,  24  L.  ed.  958;  Bowditch  v.  Boston,  101  U.  S.  16, 
25  L.  ed.  -980;  Griggs  v.  Houston,  104  U.  S.  553,  26  L.  ed.  840;  Phoenix 
Mut.  Ins.  Co.  V.  Doster,  106  U.  S.  30,  27  L.  ed.  65,  1  Sup.  Ct.  Eep.  18; 
Montclair  v.  Dana,  107  U.  S.  162,  27  L.  ed.  436,  2  Sup.  Ct.  Eep.  403; 
Eandall  v.  Baltimore  &  0.  E.  Co.  109  U.  S.  478,  27  L.  ed.  1003,  3  Sup. 
Ct.  Rep.  322;  Adams  v.  Spangler,  5  McCrary,  334,  17  Fed.  133; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop,  111  U.  S.  612,  28  L.  ed.  536, 
4  Sup.  Ct.  Rep.  533;  Elliott  v.  Chicago,  M.  &  St.  P.  E.  Co.  150  U.  S. 
245,  37  L.  ed.  1068,  14  Sup.  Ct.  Eep.  85;  Bagley  v.  Cleeland  Rolling 
Mill  Co.  22  Blatchf,  342,  21  Fed.  159 ;  Hathaway  v.  East  Tennessee,  V. 
&  G.  R.  Co.  29  Fed.  489  (where  it  is  held  to  be  the  duty  of  the  court  to. 
direct  a  verdict  for  the  plaintiff  if  a  verdict  for  the  defendant  would 
be  set  aside  as  contrary  to  evidence)  ;  Proffatt,  Jury  Trial,  §  354,  and' 
cases  cited;  St.  Louis  &  S.  F.  E.  Co.  v.  Whittle,  20  C.  C.  A.  196,  4a 
U.  S.  App.  23,  74  Fed.  296  (where  it  is  held  that  no  court  is  required 
to  take  the  chances  of  a  verdict  being  rendered  which,  if  rendered,  it 
would  deem  itself  bound  to  set  aside  as  wholly  unsupported  by  evi- 
dence) ;  McPeck  v.  Central  Vermont  R.  Co.  25  C.  C.  A.  110,  50  U.  S.. 
App.  27,  79  Fed.  590,  and  cases  cited.  But  Mt.  Adams  &  E.  P.  In- 
clined R.  Co.  V.  Lowery,  20  C.  C.  A.  596,  43  U.  S.  App.  408,  74  Fed.  463,. 
draMS  a  distinction  between  the  legal  discretion  of  the  court  to  set 
aside  a  verdict  as  against  the  evidence  and  the  duty  of  the  court  to 
withdraw  a  case  from  the  jury,  or  direct  a  verdict,  for  insufficiency 
of  evidence,  and  holds  that  the  test  stated  in  the  text  is  not  the 
proper  one,  but  that  to  support  a  refusal  to  submit  a  point  to  the 
jury  the  evidence  must  be  so  insufficient  in  fact  as  to  be  insufficient  ini 
law,  amounting  to  an  absence  of  any  material  and  substantial  evi- 
dence which,  if  credited  by  the  jury,  would  in  law  justify  a  verdict 
for  the  other  party,  and  that  it  is  the  judge's  duty  on  a  motion  to' 
direct  a  verdict  to  take  that  view  of  the  evidence  most  favorable  to 
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the  party  against  whom  it  is  moved  to  find,  and  from  that  evidence, 
and  the  inferences  reasonably  and  justifiably  to  be  drawn  therefrom, 
determine  whether  or  not  under  the  law  a  verdict  might  be  found  for 
the  party  having  the  onus;  but  that  it  certainly  is  not  his  function 
to  weigh  the  evidence  for  the  purpose  of  saying  how  the  verdict  should 
go,  as  it  is  on  a  motion  for  a,  new  trial.  See  also  Vany  v.  Peirce,  20 
C.  C.  A.  521,  54  U.  S.  App.  196,  82  Fed.  162. 
Arizona — Root  v.  Fay,  5  Ariz.  19,  43  Pac.  527. 

California — Los  Angeles  Farming  &  Mill.  Co.  v.  Thompson,  117  Cal.  594, 
49  Pac.  714;  Dalrymple  v.  Hanson,  1  Cal.  125;  Ensminger  v.  Mclntire, 
23  Cal.  593,  594. 

Colorado — Chivington  v.  Colorado  Springs  Co.  9  Colo.  597,  14  Pac.  212. 

Connecticut — The  test  would  seem  to  be  the  same  in  Connecticut.  Com- 
pare Booth  V.  Hart,  43  Conn.  480,  484,  with  Osborne  v.  Bradley,  46 
Conn.  465,  466.  According  to  Cook  v.  Morris,  66  Conn.  196,  33  Atl. 
994,  a  motion  for  a  nonsuit  cannot  be  permitted  to  operate  as  a 
motion  to  set  aside  the  verdict  as  against  the  evidence,  though  the 
court  may  set  aside  a  verdict  rendered  upon  the  same  evidence  upon 
which  it  has  already  refused  to  grant  a  nonsuit. 

Dakota— Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  697. 

District  of  Columbia — Somerville  v.  Knights  Templars  &  M.  Life  Indemnitv 
Co.  11  App.  D.  C.  417,  and  cases  cited.  But  according  to  ^Varthell 
V.  Hammond,  5  App.  D.  C.  167,  where  there  is  testimony  of  a  sub- 
stantial character  to  go  to  the  jury,  it  is  always  for  the  jury  to  de- 
termine the  question  of  the  preponderance  of  evidence,  subject  to  tlio 
devisory  power  of  the  court  to  order  a  retrial. 

Florida— C.  B.  Rogers  Co.  v.  Meinhardt,  37  Fla.  480,  19  So.  878. 

Georgia — Burnam  v.  DeVaughn,  65  Ga.  309;  Zettler  v.  Atlanta,  60  Ga. 
195. 

Illinois— Oflfutt  v.  World's  Columbian  Exposition,  175  111.  472,  51  N.  E. 
651,  and  cases  cited. 

Indian  Territory — Chicago,  R.  I.  &  P.  R.  Co.  v.  Driggers,  1  Ind.  Terr.  4] 2, 
45  S.  W.  124,  and  cases  cited. 

Indiana— Weis  v.  Madison,  75  Ind.  241,  39  Am.  Rep.  135;  Wolfe  v.  McMil- 
lan, 117  Ind.  587,  20  N.  E.  509. 

Iowa — Meyer  v.  Houck,  85  Iowa,  319,  52  N.  W.  235.  And  see  Guthrie  v. 
Dubuque,  105  Iowa,  053,  75  N.  W.  500  (where  it  is  held  that  a  motion 
for  the  direction  of  a  verdict  by  the  party  having  the  burden  should 
be  denied  unless,  considering  all  the  evidence,  it  clearly  would  be  the 
duty  of  the  court  to  set  aside  a  verdict  for  the  other  party) ;  Hurd  v, 
Neilson,  100  Iowa,  555,  69  N.  W.  867. 

Kansas — This  does  not  seem  to  be  the  test  in  Kansas.  But  according  to 
Brown  v.  Atchison,  T.  &  S.  F.  R.  Co.  31  Kan.  1,  1  Pac.  605,  the  rule 
of  practice  is,  that  the  trial  court  in  order  to  withdraw  the  case  frojii 
tlie  jury  must  be  able  to  say  that,  admitting  every  fact  that  is  proved. 
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which  is  favorable  to  the  party  having  the  burden,  and  admitting  every 
fact  that  the  jury  might  fairly  and  legally  infer  from  the  evidence 
favorable  to  the  party  having  the  burden,  still  he  has  utterly  failed  to 
establish  some  one  or  more  of  the  material  elements  essential  to  a  re- 
covery by  him.  See  also  St.  Louis  &  S.  F.  R.  Co.  v.  Tooney,  6  Kan. 
App.  410,  49  Pac.  819.  And  Sullivan  v.  Phenix  Ins.  Co.  34  Kan.  170, 
8  Pac.  112,  expressly  repudiated  the  test  laid  down  above,  and  fol- 
lows the  rule  in  the  Brown  Case.  But  see  Emerson  v.  Thatcher,  6 
Kan.  App.  325,  51  Pac.  50,  where  it  was  held  that  a  verdict  was 
properly  directed  on  undisputed  evidence  of  one  party  entitling  him  to 
a  recovery,  although  the  other  party  had  adduced  some  evidence  in  his 
own  behalf,  and  that  a  refusal  to  direct  a  verdict  would  have  been 
error;  the  court  saying  that  had  the  trial  court  submitted  the  case 
to  the  jury,  and  had  the  jury  returned  a  verdict  other  than  that  di- 
rected, it  would  have  been  the  duty  of  the  court  to  have  set  aside  the 
verdict  and  granted  a  new  trial. 

Kentucky — Tliis  is  not  the  test  in  Kentucky.  Buford  v.  Louiavilie  &  N.  R. 
Co.  82  Ky.  2Sfi;  Thompson  v.  Thompson,  17  B.  Mon.  28. 

Maine — Brown  v.  European  &  N.  A.  R.  Co.  58  Me.  384;  Heath  v.  Jaquith, 
08  Me.  433,  436;  Bennett  v.  Talbot,  90  Me.  229,  38  Atl.  112.  Com- 
pare, however,  Union  State  Co.  v.  Tilton,  69  Me.  244. 

Maryland — This  seems  to  be  substantially  what  the  Maryland  court  means 
when  it  says  that  a  case  must  go  to  the  jury  where  there  is  evidence 
which,  if  believed,  is  legally  sufficient  to  sustain  a  verdict  for  either 
party.  See  State  use  of  Steever  v.  Union  R.  Co.  70  Md.  69,  18  Atl. 
1032;  Baltimore  City  Pass.  R.  Co.  v.  Cooney,  87  Md.  261,  39  Atl.  859. 

Massachusetts — In  Massachusetts,  the  rule  as  laid  down  in  Denny  v.  Wil- 
liams, 5  Allen,  1,  and  apparently  approved  in  Brooks  v.  Somerville, 
106  Mass.  271,  275,  is  that  "if  the  evidence  is  sueh  that  the  court 
would  set  aside  any  number  of  verdicts  rendered  upon  it,  ioties  quoties, 
then  the  cause  should  be  taken  from  the  jury,  by  instructing  them  to 
find  a  verdict  for  the  defendant.  On  the  other  hand,  if  the  evi- 
dence is  such  that  though  one  or  two  verdicts  rendered  upon  it  would 
be  set  aside  upon  motion,  yet  a  second  or  third  verdict  would  be  suf- 
fered to  stand,  the  cause  should  not  be  taken  from  the  jury,  but 
should  be  submitted  to  them  under  proper  Instructions."  See  also 
Rainger  v.  Boston  Mut.  Life  Asso.  167  Mass.  109,  44  N.  E.  1088. 

Minnesota— Giermann  v.  St.  Paul,  M.  &  M.  R.  Co.  42  Minn.  5,  43  N.  W. 

483,  and  cases  cited;   Thompson  v.  Pioneer-Press  Co.   37   Minn.   285, 

43  N.  W.  856. 
Mississippi — Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Doyle,  60  Miss.  977;  Smith 

V.  Fonda,  64  Miss.  55],  1  So.  757. 

Missouri — Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  Rep.  508;  Hite  v.  Metro- 
politan Street  R.  Co.  130  Mo.  140,  32  S.  W.  33 ;  Adams  County  Bank  v. 
Hainline,  67  Mo.  App.  483  (holding  that  a  case  should  not  be  submit- 
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ted  where  the  verdict  would  not  be  allowed  to  stand  if  rendered  against 
the  evidence,  although  there  is  a  mere  scintilla  of  evidence). 

Montana — Garver  v.  Lynde,  7  Mont.  108,  14  Pac.  697  nonsuit  should  be 
granted  if,  in  view  of  all  the  evidence  introduced  by  plaintiff,  the 
court  would  giant  a  new  trial  if  the  jury  should  bring  in  a  verdict 
in  his  favor. 

Nebraska — ^Atchison  &  N.  R.  Co.  v.  Loree,  4  Neb.  446;  Reynolds  v.  Bur- 
lington &  M.  K.  Co.  11  Neb.  186,  7  N.  W.  737;  Knapp  v.  Jones,  60  Neb. 
490,  70  N.  W.  19,  and  cases  cited. 

New  Hampshire — Brown  v.  Massachusetts  Mut.  L.  Ins.  Co.  59  N.  H.  298, 
47  Am.  Rep.  205  (where  it  is  also  said  that  in  applying  the  test  it 
does  not  seem  to  be  material  whether  the  motion  (for  a  nonsuit)  is 
made  at  the  close  of  the  plaintiff's  case,  or  whether  it  is  delayed  till 
all  the  evidence  is  in ) . 

New  Jersey — Aycrigg  v.  New  York  &  E.  R.  Co.  30  N.  J.  L.  460;  Baldwin 
V.  Shannon,  43  N.  J.  L.  596 ;  American  Saw  Co.  v.  First  Nat.  Bank,  60 
N.  J.  L.  417,  38  Atl.  662  (where  it  is  held  that  the  test  is  whether  the 
evidence  is  such  that  the  court  would  set  aside  any  number  of  verdicts 
rendered  against  it). 

New  Mexico— Lutz  v.  Atlantic  &  P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30 
Pac.  912. 

New  York — Cagger  v.  Lansing,  64  N.  Y.  417,  affirming  4  Hun,  812;  Corning 
V.  Troy  Iron  &  Nail  Factory,  44  N.  Y.  577,  594;  Neuendorff  v.  World 
Mut.  L.  Ins.  Co.  69  N.  Y.  389;  Burt  v.  Smith,  83  N.  Y.  606  (no  opin- 
ion) ;  Fish  V.  Davis,  62  Barb.  122;  Wombough  v.  Cooper,  2  Hun,  428, 
4  Thomp.  &  C.  586;  Hemmens  v.  Nelson,  138  N.  Y.  517,  20  L.R.A.  440, 
34  N.  E.  342.  And  a  case  of  negligence  forms  no  exception  to  the 
rule.  Wilds  v.  Hudson  River  R.  Co.  24  N.  Y.  430.  But  see  Bagley  v. 
Bowe,  105  N.  Y.  171,  11  N.  E.  386,  and  Luhrs  v.  Brooklyn  Heights  E. 
Co.  11  App.  Div.  173,  42  N.  Y.  Supp.  606,  13  App.  Div.  126,  42  N.  Y. 
Supp,  1101  (where  it  is  held  that  the  court  cannot  withdraw  from 
the  jury  the  ultimate  decision  of  a  fact  unless  the  fact  is  either  un- 
contradicted or  the  contradiction  is  illusory,  or  where  the  answering 
evidence  is  a  scintilla  merely). 

North  Dakota — This  is  the  rule,  it  seems,  in  North  Dakota.  See  Pirie  v. 
Gillitt,  2  N.  D.  255,  50  N.  W.  710  (where  it  is  held  that  a  verdict  can 
be  directed  against  a  party  only  where  his  testimony,  considered  as 
undisputed,  and  given  the  most  favorable  construction  for  him,  to- 
gether with  all  reasonable  inferences  therefrom,  cannot  legally  sustain 
a  verdict  in  his  favor). 

Oregon — Grant  v.  Baker,  12  Or.  329,  7  Pac.  318. 

Pennsylvania — Hyatt  v.  Johnston,  91  Pa.  196;  McEwen  v.  Hoopes,  175  Pa. 
237,  34  Atl.  623. 

South  Dakota — McKeever  v.  Homestake  Min.  Co.  10  S.  D.  599,  74  N.  W. 
1053. 
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Texas— International  &  G.  N.  R.  Co.  *.  Hall,  12  Tex.  Civ.  App.  1],  33 
S.  W.  127.  According  to  Joske  v.  Irvine,  91  Tex.  574,  44  S.  W.  1059, 
the  case  should  not  be  submitted,  though  there  be  slight  testimony,  if 
its  probative  force  be  so  weak  that  it  only  raises  a  mere  surmise  or 
suspicion  of  the  existence  of  the  fact  sought  to  be  established,  such  tes- 
timony in  legal  contemplation  falling  short  of  being  any  evidence;  and 
the  court  must  determine  whether  the  testimony  has  more  than  that 
degree  of  probative  force. 

Utah— Bowers  v.  Union  P.  R.  Co.  4  Utah,  215,  7  Pac.  251. 

Virginia— Deaton  v.  Taylor,  90  Va.  219,  17  S.  E.  944. 

Washington — Starr  v.  Chilberg,  15  Wash.  700,  47  Pac.  10. 

Wisconsin — Hunter  v.  Warner,  1  Wis.  141 ;  Spensley  v.  Lancashirn  Ins.  Co. 
54  Wis.  433,  11  N.  W.  894;  JacUson  v.  Jacksonport,  56  Wis.  310,  14 
N.  W.  296. 


B.  Mode  of  Applying  to  Take  the  Case  feom  the  Joey. 

4.  Defendant's  motion. 

a.  When. — Neither  a  nonsuit,*  nor  a  direction  of  a  verdict* 
for  the  defendant,  nor  a  demurrer  to  evidence,'  is  proper  before 
the  plaintiff  has  closed  his  case.* 

But  a  motion  to  dismiss  for  insufhciency  of  the  complaint 
may  be  made  at  any  stage  of  the  case*  before  evidence  of  the 
necessary  facts  omitted  to  be  alleged  has  been  received  without 
specific  objection.  ° 

1  Walker  v.  Supple,  54  Ga.  178;   Bastian  v.  Philadelphia,  180  Pa.  227,  36 

Atl.  746;  Nixon  v.  Brown,  4  Blackf.  158. 

2  Miller  v.  House,  03  Iowa,  82,  18  U.  W.  708.    Regularly  the  motion  should 

be  made  at  the  close  of  plaintiff's  case,  and  if  it  was  proper  at  that 
time  it  may  be  renewed  after  all  the  evidence  is  in,  provided  the  de- 
fendant has  added  nothing  to  the  plaintiff's  evidence.  Bunnell  v. 
Rosenberg,  126  111.  App.  196. 

According  to  Stern  »-.  Frommer,  10  Misc.  219,  30  N.  Y.  Supp.  1067,  direc- 
tion of  a  verdict  for  the  defendant  at  the  close  of  plaintiff's  case  is 
improper;  the  most  that  can  be  done  is  to  enter  a  nonsuit. 

If  the  defendant  introduces  evidence  in  his  own  behalf  after  the  denial 
of  a  motion  to  direct  a  verdict  at  the  close  of  the  plaintiff's  case,  he 
thereby  waives  the  motion.  Fidelity  &  C.  Co.  v.  Thompson,  11  L.R.A. 
(N.S.)  1069,  83  C.  C.  A.  324,  154  Fed.  484,  12  A.  &  E.  Ann.  Cas.  181; 
Scliool  Dist.  No.  11  V.  Chapman,  82  C.  C.  A.  35,  152  Fed.  887. 

3  Proprietary  v.  Ralston,  1  Dall.  18,  1  L.  ed.  18. 

4  Not  even  where  be  has  made  a  prima  facie  case  agaiiist  himself,  if  by  evi- 
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denco  not  conclusive  against  contradiction  by  him.  Miller  v.  Housn, 
63  Iowa,  82,  18  N.  W.  708. 

And  especially  where  the  evidence  so  far  as  presented  discloses  a  question 
of  fact,  and  part  of  the  claim  in  suit  is  admitted  by  defendant'- 
answer.     Hansen  v.  Burt,  10  Misc.  235,  30  N.  Y.  Supp.  1061. 

So,  too,  it  is  error  to  nonsuit  at  the  close  of  the  defendant's  case  without 
giving  the  plaintiff  an  opportunity  to  rebut  or  contradict  defendant's 
.  evidence.     Metzger  v.  Herman,  12  N.  Y.  Week.  Dig.  181. 

But  the  court  may  dismiss  the  complaint  without  hearing  defendant's  evi- 
dence, upon  being  satisfied,  at  the  close  of  plaintiff's  case  in  an  action 
tried  without  n  .jury,  that  plaintiff  cannot  recover.  Neuberger  v. 
Keim,  134  N.  Y.  35,  31  N.  E.  268. 

In  Michigan  the  defendant  must  announce  that  he  rests  his  case  before  he 
can  insist  that  the  court  should  rule  upon  a  question  of  sufficiency  of 
plaintiff's  testimony  to  establish  his  ease;  until  the  defendant  has  so 
rested,  the  trial  court  has  the  right  and  discretion  to  refuse  to  direct 
the  verdict  in  favor  of  defendant.  Hinchman  v.  Weeks,  85  Mich.  535, 
48  N.  W.  790;  Morley  v.  Liverpool  &  L.  &  G.  Ins.  Co.  85  Mich.  210, 
48  N.  W.  502.  And  it  is  error  to  direct  a  verdict  for  defendant  where 
plaintiff  states,  while  the  case  is  still  in  the  hands  of  the  defense,  that 
he  desires  to  offer  further  material  testimony.  Field  v.  Clippert,  78 
Mich.  26,  43  N.  W.  1084. 

Motion  may  be  made  at  the  close  of  plaintiff's  case,  but,  if  denied,  thi^ 
objection  is  waived  if  the  defendant  afterwards  introduces  evidence. 
Grooms  v.  Neff  Harness  Co.  79  Ark.  401,  96  S.  W.  135;  Hanson  v. 
Kline,  136  Iowa,  101,  113  N.  W.  504;  Pease  v.  Magill,  17  N.  D.  16fi, 
115  N.  W.  260;  Slye  v.  Guerdrum,  29  App.  D.  C.  550;  San  Antonio 
Traction  Co.  v.  Kelleher,  48  Tex.  Civ.  App.  421,  107  S.  W.  64. 

i  Scofield  V.  Whitelegge,  49  N.  Y.  259,  12  Abb.  Pr.  N.  S.  320,  affirming  10 
Abb.  Pr.  N.  S.  104.  And  see  ante,  chapter,  iv.  Motions  on  the 
Pleadings,  §§  1  et  seq. 

<  Reck  V.  Phcenix  Ins.  Co.  3  N.  Y.  Civ.  Proc.  Hep.  376,  379. 

b.  After  strict  cross-examination. — The  case  may  be  taken 
from  the  jury  after  plaintiff's  evidence  is  closed,  although  de- 
fendant has  cross-examined  plaintiff's  witnesses,  if  not  goin.ij; 
beyond  strict  cross-examination.* 

1  Eastman  v.  Howard,  30  Me.  58,  50  Am.  Dec.  611   (where  the  qualificatio7i 

above  stated  is  not  expressed,  but  implied ) . 
The  fact  that  defendant  had  set  up  a  counterclaim   will   not  defeat  his 

motion.    Slocum  v.  Minneapolis  Miller's  Asso.  33  Minn.  438,  23  N.  W. 

862. 
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c.  After  full  cross-examination. — A  defendant  who  has  car- 
ried his  examination  of  plaintiff's  witnesses  beyond  the  limits 
of  a  strict  cross-examination,  and  brought  out  affirmative  evi- 
dence properly  part  of  his  own  case,  cannot  move  for  a  nonsuit, 
etc.,  until  plaintiff  has  had  an  opportunity  of  rebuttal.* 

1  Wallingford  v.  Columbia  &  G.  E.  Co.  26  S.  C.  258,  2  S.  E.  19.  This  rule 
necessarily  results  from  the  nature  and  limits  of  the  right  to  nonsuit. 

Otherwise,  according  to  Hogele  v.  Wilson,  5  Wash.  160,  31  Pac.  469,  where 
the  cross-examination  is  only  of  an  expert  introduced  by  plaintiff,, 
though  matter  is  brought  out  tending  to  establish  an  affirmative- 
defense. 

d.  After  final  close  of  case. — The  case  may  be  taken  from 
the  jury  on  the  whole  evidence,  including  defendant's,  after 
plaintiff's  rebuttal.* 

1  Lomer  v.  Meeker,  25  N.  Y.  361 ;  Brown  v.  Massachusetts  Mut.  L.  Ins.  Co. 
59  N.  H.  298,  47  Am.  Rep.  205 ;  Toulouse  v.  Pare,  103  Cal.  251,  37  Pac. 
146;  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E.  655  (nonsuit). 

.A.nd  the  judge  may  do  this  notwithstanding  he  had  denied  defendant's 
motion  for  a  nonsuit  at  the  close  of  plaintiff's  case.  Fitch  v.  Hassler, 
54  N.  Y.  677. 

And  so,  even  at  the  close  of  plaintiff's  case,  where  defendant,  as  a,  witness 
for  plaintiff,  testified  fully  as  to  the  matters  in  controversy,  and 
plaintiff  did  not  ask  leave  to  introduce  rebuttal  evidence.  Doyle  v. 
Reid,  33  App.  Div.  631,  53  N.  Y.  Supp.  365. 

In  Alabama,  a  general  affirmative  charge  at  the  close  of  all  the  evidence 
is  properly  granted  only  in  cases  where  a  demurrer  to  bis  adversary's 
evidence  by  the  party  requesting  the  charge  could  have  properly  been 
sustained.    Central  R.  &  Bkg.  Co.  v.  Roquemore,  96  Ala.  236,  11  So.  475. 

The  cases  do  not  clearly  indicate  plaintiff's  right  to  be  heard  in  rebuttal 
(if  defendant  has  given  evidence  in  his  own  behalf,  beyond  strict  cross- 
examination)  before  he  can  be  nonsuited  on  defendant's  evidence  with 
his  own,  but  the  right  is  clear.  Metzger  v.  Herman,  12  N.  Y.  Week. 
Dig.  181.     And  see  Gandy  v.  Orient  Ins.  Co.  52  S.  C.  224,  29  S.  E.  655. 

But  a  defendant  who  has  refused  to  answer  or  plead  after  his  demurrer 
to  the  complaint  has  been  overruled,  is  not,  after  the  evidence  on  the 
question  of  damages  is  closed,  entitled  to  move  for  a  nonsuit  on  the 
merits  of  the  case.    Howe  v.  People,  7  Colo.  App.  535,  44  Pac.  512. 

And  the  legal  question  whether  there  has  been  a  failure  of  proof,  so  that 
'  the  court  should  order  a  particular  verdict,  must  be  raised  before  the 
argument  and  submission  of  the  case  to  the  jury.  Franklin  v.  Krum. 
171  111.  378,  49  N.  E.  513. 


XXI. TAKING  THE   CASE   FROM   THE    JUEY.  601 

e.  Several  codefendants.- — One  of  several  codefendants  may 
move  for  a  -withdrawal  of  the  case  from  the  jury,  by  nonsuit 
or  direction  of  verdict,  or  otherwise  as  is  proper,  as  to  himself 
only.' 

iKirk  V.  Garrett,  84  Md.  383,  35  Atl.  1089;  Hunter  v.  Hauptner,  63  N.  Y. 

S.  E.  872,  30  N.  Y.  Supp.  1132  (dismissal  of  complaint.) 
So   held  even  where   another  had   defaulted;    otherwise   at  common   law. 

Lomer  v.  Meeker,  25  N.  Y.  361,  and  cases  cited. 
Not  so,  however,  as  to  one  of  several  defendants  sued  jointly,  where  his 

liability  is  shown  by  the  proofs  to  be  several.     Hewitt  v.  Maize,  5 

Idaho,  633,  51  Pac.  607. 
Such  a  motion  made  by  all  is  not  available  to  one  of  the  defendants,  as 

to  whom  a.  separate  motion  might  have  been  entertained.     Marks  v. 

Hastings,  101  Ala.  165,  13  So.  297. 
A  motion  to  direct  a  verdict  for  plaintiff  against  all  of  the  defendants 

is  properly  denied  if  plaintiff  is  not,  as  a  matter  of  law,  entitled,  on  the 

evidence,  to  a  verdict  against  all  the  defendants.     First  Nat.  Bank  v. 

Holan,  63  Minn.  525,  65  N.  W.  952. 
If  the  plaintiff  is  entitled  to  have  the  case  submitted  as  to  one  defendant, 

the  court  cannot  direct  a  verdict  for  all  of  them.    Aygarn  v.  Blue,  118 

111.  App.  393. 

/.  Several  coplaintiffs. — A  nonsuit  may  be  granted  as  to  one 
of  several  coplaintiffs ;  *  but  it  is  error  to  grant  it  at  all,  for  mis- 
joinder of  an  unnecessary  plaintiff.*  So,  also,  a  nonsuit  should 
not  be  granted  for  defect  of  parties  plaintiff.' 

1  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.    Otherwise  at  common 

law. 

2  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523.    Otherwise  at  common 

law.  Fuller  v.  Fuller,  5  Hun,  595  {nonsuit  refused  though  a  joint  ac- 
tion was  brought  on  a  several  interest). 

3  As  where  the  contract  in  a,  suit  was  with  a  copartnership  and  the  suit 

was  by  only  one  of  the  partners.  Williams  v.  Southern  P.  R.  Co.  110 
Cal.  457,  42  Pac.  974.  "The  absence  as  parties  of  some  of  the  partners 
from  a  complaint  by  one  or  more  of  them  on  a  partnership  demand 
does  not,  speaking  strictly,  affect  the  merits,  and  in  order  to  be  con- 
sidered must  be  pleaded  by  the  defendant." 

g.  Variance;  several  causes  of  action. — The  fact  that  plain- 
tiff has  proved  a  cause  of  action  not  alleged  in  his  complaint  does 
not  ])rcvent  the  granting  of  a  nonsuit  for  an  entire  failure  to 
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prov?  the  cause  which  was  alleged,'  unless  the  evidence  was 
received  without  objection,  and  was  pertinent  solely  to  the  cause 
of  action  proved.* 

1  Southvvick  V.  First  Nat.  Bank,  84  N.  ¥.  420;  Eimore  v.  Elmore,  114  C'al. 

516,  46  Pac.  458  (where  a  motion  for  a  nonsuit  at  the  close  of  plain- 
tiff's evidence  was  held  the  proper  method  in  which  to  raise  a  question 
of  variance  between  the  complaint  and  plaintiff's  evidence)  ;  Cook  v. 
Walley,  1  Colo.  App.  163,  27  Pae.  950;  Shomo  v.  Ransom,  92  Ga.  97, 
18  S.  E.  534;  Wisconsin  C.  R.  Co.  v.  Wieczorek,  151  111.  579,  38  N.  E. 
078  (where  motion  for  directed  verdict  was  overruled,  and  leave  to 
a:nend  granted,  but  no  amendment  filed;  refusal  to  direct  verdict  held 
error)  ;   Anthony  v.   Wheeler,   130  111.  128,  22  N.  E.-  494. 

If  the  direction  of  a  verdict  is  sought  on  the  ground  of  variance,  the 
points  of  variance  should  be  specifically  stated.  Illinois  C.  R.  Co.  v. 
Behrens,  208  111.  20,  69  N.  B.  796;  Zellers  v.  White,  208  111.  518,  300 
Am.  St.  Rep.  243,  70  N.  E.  669. 

Evidence  must  be  pertinent  to  the  allegations  of  the  pleading.  Kelly  v. 
Malone,  5  Ga.  App.  618,  63  S.  E.  639. 

Plaintiff  cannot  recover  on  a  cause  of  action  different  from  that  alleged. 
Seebach  v.  Kuhn,  9  Cal.  App.  485,  99  Pac.  723;  Atlantic  Coast  Line  R. 
Co.  V.  Caple,  110  Va.  514,  66  S.  E.  855;  Griswold  v.  Haas,  145  Mo. 
App.  578,  122  S.  W.  781. 

Plaintiff  cannot  recover  on  a  substantial  variance  between  the  pleadings 
and  the  proof.  Cockins  v.  Bank  of  Alma,  84  Neb.  624,  133  Am.  St. 
Rep.  642,  122  N.  W.  10;  Oilman  v.  Ferguson,  116  111.  App.  347. 

And  according  to  Gallaudet  v.  Kellogg,  133  N.  Y.  671,  31  N.  E.  337,  a  com- 
plaint should  be  dismissed,  and  not  a,  verdict  ordered,  where  there  is  a 
material  variance  between  the  complaint  and  proofs.  Fiorito  v.  In- 
terurban  Street  R.  Co.  48  Misc.  614,  95  N.  Y.  Supp.  528. 

So  nonsuit  was  held  to  have  been  properly  granted,  in  the  absence  of  a 
motion  to  change  the  narr.,  in  Case  v.  Central  R.  Co.  59  N.  J.  L.  471, 
37  Atl.  65. 

Otherwise,  where  the  facts  whose  omission  from  the  complaint  constitutes 
the  variance  are  stated  in  the  answer.  Hamilton  v.  Great  Falls  Street 
R.  Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713.  Or  in  the  reply,  Walti-i- 
A.  Wood  Mowing  &  Reaping  JIach.  Co.  v.  Bobbst,  56  Mo.  App.  427. 

Or  where  both  causes  of  action  are  alleged,  though  the  evidence  be  pertinent 
to  and  sustains  only  one.  Levy  v.  Harris,  29  App.  Div.  453,  51  N.  Y. 
Supp.  953.  Especially  if  defendant  has  not  moved  to  compel  plaintiff  to 
elect  on  which  cause  of  action  he  will  rely.  Purcell  v.  St.  Paul  F.  & 
M.  Ins.  Co.  5  N.  D.  100,  64  N.  W.  943. 

2  New  York  Cent.  Ins.  Co.  v.  National  Protection  Ins.  Co.  14  N.  Y.  85; 

Johnson  v.  Spear,  82  Mich.  453,  46  N.  W.  733. 
And  evidence  relevant  and  pertinent  to  the  issues  made  by  the  pleadings  is 
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not  available  to  support  a  defense  not  pleaded,  so  as  to  requiri^  tin' 
court  to  direct  a.  verdict  for  defendant  thereon  because  it  is  not  con- 
tradicted. Elmer  v.  Mutual  Ben.  Life  Asao.  64  Hun,  639,  19  N.  Y. 
Supp.  289. 
But  a  complaint  is  properly  dismissed  where  evidence  establishing  a  com- 
plete defense  is  admitted  without  objection,  although  such  defense  was 
not  pleaded.    Drennan  v.  Boice,  19  Misc.  641,  44  N.  Y.  Supp.  394. 

h.  Plaintiff's  course  to  defeat  motion. — A  motion  for  a  non- 
suit, or  to  direct  a  verdict,  or  a  demurrer  to  evidence,  though  in- 
terposed on  a  sufficient  ground,  may  be  defeated  by  the  exercise 
of  the  common-law  right  of  submitting  to  a  voluntary  nonsuit,^ 
or  by  getting  leave  of  the  judge  to  withdraw  a  juror, ^  or  to  re- 
open the  case  and  give  further  evidence.' 

1  Harris  v.  Beam,  46  Iowa,  118;  Pleasants  v.  Fant,  22  Wall.  116,  123,  22  L. 

ed.  780,  783;  Pescud  v.  Hawkins,  71  N.  C.  299;  Mayer  v.  Old,  51  Mo. 

App.  214  (error  to  refuse  permission  to  do  so).     Contra,  if  defendant 

has  set  up  his  answer  and  counterclaim  for  substantive  relief.    Wilkina 

V.  Suttles,  114  N.  C.  550,  19  S.  E.  606. 
But  not  by  asking  to  discontinue  when  the  cause  is  called  and  without 

giving  evidence.     Duncan  v.  DeWitt,  7  Hun,  184. 
But  if  plaintiff  refuses  to  avail  himself  of  an  offered  opportunity  to  dismiss 

or  take  a  nonsuit,  he  cannot  complain  that  the  court  then  directs  a 

verdict  for  defendant.     Thompson  v.  Etowah  Iron  Co.  91  Ga.  538,  17 

S.  E.  663. 
In    some   states   voluntary   nonsuit   is   discretionary    with   the   court.      Scf 

pages  360-364  of  this  brief. 

2  Van  Syekels  v.  Perry,  3  Robt.  621.    This  application  is  discretionary. 

3  Hunt  v.  Maybee,  7  N.  Y.  266,  273 ;   May  v.   Hanson,  5  Cal.  360 ;   Abbey 

Homestead  Asso.  v.  Willard,  48  Cal.  614;  Wadsworth  v.  Thompson, 
18  Ga.  709;  ilcColgan  v.  McKay,  25  Ga.  631;  Larman  v.  Huey,  13  B. 
Mon.  436. 

This  application   is  discretionary.     Hunt  v.  Maybee,  7  N.  Y.  266;   Keed  v. 

Barber,  3  N.  Y.  Code  Rep.  160. 
But  a  refusal  to  exercise  discretion  is  error.    Lewis  v.  Ryder,  13  Abb.  Pr.  1. 

5.  Plaintiff's  motion  for  a  verdict. 

Where  the  question,  after  defendant's  case  is  closed,  is  in 
like  manner  entirely  one  of  law,  the  judge  may  direct  a  verdict 
for  the  plaintiff.^ 

1  Anderson  County  Comrs.  v.  Beal,  113  U.  S.  227,  241,  28  L.  ed.  966,  971,  •'> 
Sup.  Ct.  Rep.  433,  and  cases  cited.    People  v.  Cook,  8  N.  Y.  67,  75,  59 


604  CIVIL    TKIAL    BEIEF. 

Am.  Dee.  451 ;  Bemis  v.  Woodwortli,  49  Iowa,  340 ;  and  Union  P.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619,— are 
actions  for  personal  injuries  in  which  the  undisputed  facts  showed 
defendant's  negligence,  whereupon  the  court  so  instructed  the  jury, 
leaving  to  them  only  the  question  of  damages;  Harris  v.  Louisville, 
N.  0.  &  T.  R.  Co.  35  Fed.  121;  Terry  v.  Mutual  L.  Ins.  Co.  116  Ala. 
242,  22  So.  532;  Los  Angeles  Farming  &  Mill.  Co.  v.  Thompson,  117 
Cal.  594,  49  Pac.  714;  Pendleton  v.  Smissaert,  1  Colo.  App.  508,  29  Pac. 
521 ;  Wilson  Coal  &  Lumber  Co.  v.  Hall  &  B.  Woodworking  Mach.  Co. 
97  Ga.  330,  22  S.  E.  530;  Kinser  v.  Calumet  Fire  Clay  Co.  165  111.  505, 
46  N.  E.  372;  Hartman  Steel  Co.  v.  Hoag,  104  Iowa,  269,  73  N.  W.  611 ; 
Hillis  V.  First  Nat.  Bank,  54  Kan.  421,  38  Pac.  565;  Moffett  v.  Hamp- 
ton, 17  Ky.  L.  Rep.  534,  31  S.  W.  881 ;  Woodstock  v.  Canton,  91  Me. 
62,  39  Atl.  218;  Farnum  v.  Pitcher,  151  Mass.  470,  24  N.  E.  590;  Web- 
ber v.  Turner,  94  Mich.  589,  54  N.  W.  300  (error  to  not  do  so  in  proper 
case);  Western  Mfg.  Co.  v.  Rogers,  54  Neb.  456,  74  N.  W.  849; 
American  Saw  Co.  v.  First  Nat.  Bank,  60  N.  J.  L.  417,  38  Atl.  662 
(error  to  refuse  in  proper  case)  ;  Parker  v.  McLean,  134  N.  Y.  255,  32 
N.  E.  73;  Purcell  v.  St.  Paul  F.  &  M.  Ins.  Co.  5  N.  D.  100,  64  N.  W. 
943;  Davis  v.  Hugging,  179  Pa.  508,  36  Atl.  318;  Yankton  F.  Ins.  Co. 
v.  Fremont,  E.  &  M.  Valley  R.  Co.  7  S.  D.  428,  64  N.  W.  514;  Clancy  v. 
Reis,  5  Wash.  371,  31  Pac.  971.  See  also  note  to  Grube  v.  Missouri  P. 
R.  Co.  4  L.R.A.  777. 

So  held,  notwithstanding  his  prior  motion  to  direct  a  verdict  was  refused  on 
the  ground  that  his  evidence  was  insufficient,  where  additional  evidence 
fully  justifying  such  direction  is  introduced  after  the  first  ruling.  Ward 
V.  Dickson,  96  Iowa,  708,  65  N.  W.  997. 

The  motion  cannot  be  granted  before  defendant's  case  is  closed.  Kingsford 
V.  Hood,  105  Mass.  495.  See  also  Louisville  &  N.  K.  Co.  v.  Kirby,  19 
Ky.  L.  Rep.  1383,  43  S.  W.  441  (sustaining  refusal  of  peremptory 
instruction  asked  at  the  close  of  defendant's  testimony,  who  iiad  the 
burden  of  proof,  and  before  plaintiff  had  offered  any  evidence). 

In  Missouri,  it  seems,  a  peremptory  instruction  to  find  for  plaintiff  is  im- 
proper, even  though  there  be  no  conflict  in  the  testimony.  Compare 
Huston  V.  Tyler,  140  Mo.  252,  36  S.  W.  654,  41  S.  W.  795;  Wolff  v. 
Campbell,  110  Mo.  114,  19  S.  W.  622;  Gregory  v.  Chambers,  78  Mo. 
294;  Vaulx  v.  Campbell,  8  Mo.  224;  Bryan  v.  Wear,  4  Mo.  106;  Na- 
tional Brewery  Co.  v.  Lindsay,  72  Mo.  App.  591. 

In  North  Carolina,  if  the  plaintiff,  or  the  party  who  has  the  burden  of 
proof,  has  offered  no  evidence  to  prove  the  issue  or  no  such  evidence 
as  the  jury  ought  to  find  a  verdict  upon  ( as  in  Wittkowsky  v.  Wasson, 
71  N.  C.  451),  the  court  should  say  so,  and  direct  a  finding  in  the 
negative.  But  no  matter  how  strong  and  uncontradictory  the  evi- 
dence is  in  support  of  the  issue  the  court  cannot  withdraw  the  issue 
from  the  jury  and  direct  an  affirmative  finding.  This  is  prohibited  by 
the  Code  (§  413).  If  there  is  no  evidence  to  support  the  negative, 
and  the  evidence,  if  true,  establishes  the  affirmative,  of  the  issue,  the 
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court  may  instruct  tlio  jury  tliat  if  they  believe  the  evidence  tliey  may 
find  an  affirmative.  Anniston  Nat.  Banlc  v.  Durham  School  Committei', 
121  N.  C.  107,  28  S.  E.  134,  and  eases  cited.  But  see  Harmon  v. 
Hunt,  116  N.  C.  678,  21  S.  E.  559  (where  it  was  held  to  be  the  duty 
of  the  court  to  iind  for  plaintiff  where  defendant  admitted  the  cause 
of  action,  and  offered  no  defense). 
Motion  should  specify  grounds.  Smalley  v.  Eio  Grande  Western  R.  Co. 
34  Utah,  423,  98  Pac.  311;  Hanson  v.  Lindstrom,  15  N.  D.  584,  108  N. 
W.  798;  Howie  v.  Bratrud,  14  S.  D.  648,  86  N.  W.  747. 

6.  Motion  by  both  parties  for  a  verdict. 

As  to  the  effect  of  a  motion  for  verdict  by  both  parties,  there 
is  some  conilict  among  the  decisions,  but  the  weight  of  authority 
seems  to  hold  that  where  both  parties  request  a  peremptory  in- 
struction and  do  nothing  more,  they  thereby  assume  the  facts 
to  be  undisputed,  and  in  effect  submit  to  the  trial  judge  the  de- 
termination of  the  inferences  proper  to  be  drawn  from  them.^ 

But  a  party  who  has  requested  a  peremptory  instruction  may, 
upon  refusal  of  the  court  to  give  it,  insist,  by  appropriate  re- 
quests, upon  the  submission  of  the  case  to  the  jury,  where  the 
evidence  is  conflicting,  or  the  inferences  to  be  drawn  from  the 
testimony  are  divergent.^ 

iBeuttell  V.  Magone,  157  U.  S.  154,  39  L.  ed.  654,  15  Sup.  Ct.  Rep.  566; 

Bradley  Timber  Co.  v.  White,  58  C.  C.  A.  5.5,  121  Fed.  779;  West  v. 

Roberts,  68  C.  C.  A.  58,  135  Fed.  350;  Insurance  Co.  N.  A.  v.  Wisconsin 

C.  E.  Co.  67  C.  C.  A.  300,  134  Fed.  794;  Northam  v.  International  Ins. 

Co.  165  N.  Y.  666,  59  N.  E.  1127:  Trimble  v.  New  York  C.  &  H.  R. 

R.  Co.  162  N.  Y.  84,  48  L.R.A.  115,  56  X.  E.  532;  New  England  Mortg. 

Secur.  Co.  v.  Great  Western  Elevator  Co.  6  N.  D.  407,  71  N.  W.  130: 

Bank  of  Park  River  v.  Norton,  12  N.  D.  497,  97  N.  W.  860;  Duncan 

v.  Great  Northern  R.  Co.  17  N.  D.  010,  19  L.R.A.  (N.S.)   952,  118  N. 

W.   826;    Snow  v.  Modern  Woodmen,   24   Ohio  C.   C.   142;   Gilligan  v. 

Supreme  Council,  R.  A.  26  Ohio  C.  C.  42;  First  Nat.  Bank  v.  Hayes, 

64  Ohio  St.  100,  59  N.  E.  893;   Patty  v.  Salem  Flouring  Mills  Co.  53 

Or.  350,  96  Pac.  1106,  98  Pac.  521,  100  Pac.  298;  Bundling  v.  Willey,  19 

S.   D.   293,   103   N.   W.   38,   9   A.   &   E.   Ann.    Cas.    644;    McComb    v. 

Baskerville,  20  S.  D.  353,  106  N.  W.  300. 
Contra:  Wolf  v.  Chicago  Sign  Printing  Co.  233  HI.  501,  84  N.  E.  614,  13 

A.  &  E.  Ann.  Cas.  369    (reversing  135  111.  App.  366)  ;   German  Sav. 

Bank  v.  Bates  Addition  Improv.  Co.  Ill  Iowa,  432,  82  N.  W.,1015; 

Stauflf  V.  Bingenheimer,  94  Minn.  309,  102  N.  W.  694;  Thompson  v. 

Brennan,  104  Wis.   564,  80  N.  W.  947    (expressly  disapproving  New 

York  cases ) . 
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2  Empire  State  Cattle  Co.  v.  Atchison,  T.  &  S.  V.  R.  Co.  210  U.  S.  1,  50 
L.  ed.  0.31,  28  Sup.  Ct.  Rep.  607,  15  A.  &  E.  Ann.  Cas.  70;  Minahan  t. 
Grand  Trunk  Western  E.  Co.  70  C.  C.  A.  463,  138  Fed.  37;  McCormick 
V.  National  City  Bank,  73  C.  C.  A.  350,  142  Fed.  132,  6  A.  &  E.  Ann. 
Cas.  544;  Kirtz  v.  Peck,  113  N.  Y.  226,  21  N.  E.  130;  Sutter  v.  Van- 
deveer,  122  N.  Y.  652,  25  N.  E.  907;  First  Nat.  Bank  v.  Hayes,  64  Ohio 
St.  100,  59  N.  E.  893 ;  Strohm  v.  Zoellner,  61  Misc.  56,  112  N.  Y.  Supp. 
1063. 


C.  KuLBs  OF  Decision. 

7.  Contents  of  pleading  to  be  considered  together. 

Where  admissions  in  a  pleading  are  relied  on  as  ground  for 
taking  the  case  from  the  jury,  all  the  connected  admissions  and 
allegations  must  be  taken  together.  It  is  not  proper  to  direct, 
a  verdict  if  the  effect  of  admissions  is  qualified  by  allegations 
on  which  defendant  has  a  right  to  go  to  the  jury.* 

1  Goodyear  v.  De  La  Vergne,  10  Hun,  537. 

8.  General  rule  as  to  assuming  truth  of  adversary's  evidence. 

On  an  application  to  take  the  case  from  the  jury,  whether  by 
motion  for  a  nonsuit,*  or  a  direction  of  a  verdict,*  or  by  de- 
murrer to  evidence,^  the  evidence  of  the  opposite  party  must  be 
assumed  to  be  true,  and  he  is  to  be  given  the  benefit  of  all  legiti- 
mate inferences  therefrom  in  his  favor. 

1  Fairfax  v.  New  York  C.  &  H.  E.  R.  Co.  8  Jones  &  S.  128,  reversed  in  67 

N.  Y.  11,  on  other  grounds;  Myers  v.  Dixon,  45  How.  Pr.  48,  3  Jones 
&  S.  .390;  Cook  V.  New  York  C.  E.  Co.  1  Abb.  App.  Dec.  432;  Maynes 
V.  Atwater,  88  Pa.  496;  Walker  v.  Supple,  54  Ga.  178,  180;  Frost  v. 
Gibson,  59  Ga.  600,  602;  Smyth  v.  Craig,  3  Watts  &  S.  14;  Bevaji  v. 
Insurance  Co.  9  Watts  &  S.  187;  Morse  v.  Granite  County  Comrs.  Ifl- 
Mont.  450,  48  Pac.  745;  Wallace  v.  Suburban  E.  Co.  26  Or.  174,  2,5 
L.E.A.  063,  37  Pac.  447;  Bastian  v.  Philadelphia,  180  Pa.  227,  36  Atl. 
746;  Gnldstone  v.  Merchants'  Ice  &  Cold  Storage  Co.  123  Cal.  625,  5ft 
Pac.  776. 

2  Parks  V.  Boss,  11  How.  373,  13  L.  ed.  735;  Purcell  v.  English,  86  Ind.  34-. 

Pratt  V.  Stone,  10  IH.  App.  033;  Bishops  v.  M'Nary,  2  B.  Mon.  132,  36 
Am.  Dec.  592;  Gallatin  v.  Bradford,  1  Bibb,  209;  s.  p.  Stone  v.  Chi- 
cago &  N.  W.  E.  Co.  47  Iowa,  82;  Henderson  v.  Chicago,  B.  &  Q.  R.  Co.' 
73  III.  App.  57,  and  cases  cited;  Meyer  v.  Houck,  85  Iowa,  319,  52  N. 
W.  235;  Baltimore  City  Pass.  E.  Co.  v.  Cooney,  87  Md.  261,  39  Atl. 
859;  Pirie  v.  Gillitt,  2  N.  D.  255.  50  N.  W.  710;  Snell  v.  Consolidated 
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Street  R.  Co.  9  Ohio  C.  C.  348,  G  Ohio  C.  D.  346;  Marshall  v.  Harney 
Peak  Tin  Min.  Mill.  &  Mfg.  Co.  1  S.  D.  350,  47  N.  W.  290;  Walcott  v. 
Metropolitan  L.  Ins.  Co.  64  Vt.  221,  24  Atl.  992. 

*  Christie  v.  Barnes,  33  Kan.  317,  6  Pac.  599,  and  oases  cited;  Miller  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  41  Fed.  898;  Gluck  v.  Cox,  90  Ala.  331,  8  So. 
161  (Code,  §  2747)  ;  Wilkinson  v.  Pensaeola  &  A.  R.  Co.  35  Fla.  8:^. 
17  So.  71;  Pennsylvania  Co.  v.  Stogemeier,  118  Ind.  305,  20  N.  E.  843; 
Friend  v.  Miller,  52  Kan.  139,  34  Pac.  397;  Barth  v.  Kansas  City  Elev. 
E.  Co.  142  Mo.  535,  44  S.  W.  778;  Pittman  v.  El  Reno,  4  Okla.  638,  46 
Pac.  495;  Summers  v.  Louisville  &  N.  R.  Co.  96  Tenn.  459,  35  S.  W. 
210;  Galveston  H.  &  S.  A.  E.  Co.  v.  Templeton,  87  Tex.  42,  28  S.  W- 
1066;  Childress  v.  Chesapeake  &  O.  E.  Co.  94  Va.  186,  26  S.  E.  424; 
Bowers  v.  Bristol  Gas  &  Electric  Co.  100  Va.  533,  42  S.  E.  296;  Chesa- 
peake &  0.  E.  Co.  v.  Hall,  109  Va.  296,  63  S.  E.  1007;  Richmond  v. 
Barry,  109  Va.  274,  63  S.  E.  1074;  Bensiek  v.  St.  Louis  Transit  Co. 
125  Mo.  App.  121,  102  S.  W.  587;  Coon  v.  Atchison,  T.  &  S.  F.  E.  Co. 
75  Kan.  282,  89  Pac.  682;  Bass  v.  Eublee,  76  Vt.  395,  57  Atl.  965; 
Mugge  V.  Jackson,  50  Fla.  235,  39  So.  157;  Euth  v.  St.  Louis  Transit 
Co.  98  Mo.  App.  1,  71  S.  W.  1055;  Deitring  v.  St.  Louis  Transit  Co. 
109  Mo.  App.  524,  85  S.  W.  140;  Alexander  v.  Zeigler,  84  Miss.  560, 
36  So.  536;  Heine  v.  St.  Louis  &  S.  F.  R.  Co.  144  Mo.  App.  443,  129 
S.  W.  421 ;  Charlton  v.  St.  Louis  &  S.  F.  E.  Co.  200  Mo.  413,  98  S.  W. 
529;  National  Live  Stock  Commission  Co.  v.  Marion  State  Bank,  130 
Mo.  App.  464,  110  S.  W.  34;  Luper  v.  Henry,  59  Wash.  33,  109  Pac. 
208. 


9.  Sufficiency  of  evidence. 

To  authorize  the  submission  of  a  question  of  fact  to  the  jury- 
it  is  not  enough  that  there  was  a  mere  scintilla  of  evidence.* 

1  Baulee  v.  New  York  &  H.  R.  Co.  59  N.  Y.  356,  17  Am.  Rep.  325,  affirm- 
ing in  effect,  12  Abb.  Pr.  N.  S.  310,  5  Lans.  436,  62  Barb.  623 ;  Hath- 
away v.  East  Tennessee,  V.  &  G.  E.  Co.  29  Fed.  489;  Mt.  Adams  &  E. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A.  596,  43  U.  S.  App.  408,  7-1 
Fed.  463;  Bygum  v.  Southern  P.  Co.  —  Cal.  — ,  36  Pac.  415;  Offutt 
v.  World's  Columbian  Exposition,  175  111.  472,  51  N.  E.  651,  and  cases 
cited  (where  it  is  held  that  the  phrase  "evidence  tending  to  prove" 
means  more  than  a  mere  scintilla,  but  evidence  upon  which  the  jury 
could  without  acting  unreasonaljly  in  the  eye  of  the  law,  decide  in 
favor  of  the  party  producing  it )  ;  Meyer  v.  Houck,  85  Iowa,  319,  52 
■N.  W.  235  (expressly  overruling  and  repudiating  the  scintilla  doc- 
trine); Elwell  V.  Hacker,  86  Me.  416,  30  Atl.  64;  Baltimore  &  0.  E. 
Co.  V.  ,State,  71  Md.  590,  ]8  Atl.  969;  Hillyer  v.  Dickinson,  154  Mass. 
502,  28  N.  E.  905  and  cases  cited;  Rainger  v.  Boston  Mut.  Life  Asso. 
167  Mass.  109,  44  N.  E.  1088;  Hemmens  v.  Nelson,  138  N.  Y.  517, 
20  L.R.A.  440,  34  N.  E.  342;  Bulger  v.  Rosa,  119  N.  Y.  459,  24  N,  E. 
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853;  Cable  v.  Southern  R.  Co.  122  N.  C.  892,  29  S.  E.  377;  Bastian 
V.  Philadelphia,  180  Pa.  227,  36  Atl.  746  (where  it  is  held  that  if 
there  be  any  evidejice  beyond  a  mere  scintilla,  however  slight,  from 
which  the  jury  may  draw  an  inference  favorable  to  plaintiff,  the 
case  should  go  to  the  jury)  ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Faber, 
77  Tex.  153,  8  S.  W.  64,  and  cases  cited;  Cunningham  v.  Union  P.  R. 
Co.  4  Utah,  206,  7  Pac.  795;  Marion  County  v.  Clark,  94  U.  S.  278, 
284,  24  L.  ed.  59,  61.  In  this  case  the  court  says:  "Decided  cases  may 
be  found  where  it  is  Iield  that  if  there  is  a  scintilla  of  evidence  in 
support  of  a  case,  the  judge  is  bound  to  leave  it  to  the  jury;  but  the 
modern  decisions  have  established  a  more  reasonable  rule,  to  wit, 
that  before  the  evidence  is  left  to  the  jury,  there  is  ar  may  be  in  every 
case  a  preliminary  question  for  the  judge,  not  whether  there  is  literal- 
ly no  evidence,  but  whether  tliere  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom 
the  burden  of  proof  is  imposed."  Raby  v.  Cell,  85  Pa.  80  (where  it 
is  said  that  the  rule  that  a  scintilla  of  evidence  must  go  to  the  jury 
has  been  justly  exploded,  both  in  England  and  in  Pennsylvania)  ; 
Matlack  v.  Mann,  37  Phila.  Leg.  Int.  349;  Wittkowsky  v.  Wasson, 
71  N.  C.  451;  Nolan  v.  Shickle,  3  Mo.  App.  300.  See  also  note  to 
People  V.  People's  Ins.  Exchange,  2  L.R.A.  340. 

Especially  where  it  is  met,  not  only  by  the  positive  testimony  of  disin- 
terested witnesses,  but  also  by  well-known  and  recognized  physical 
facts  about  which  there  is  no  conflict.  Laidlaw  v.  Sage,  158  N.  Y. 
73,  44  L.R.A.  216,  52  N.  E.  679. 

.\nd  in  general  it  may  be  said  that  even  in  those  jurisdictions  where  the 
doctrine  that  a  mere  scintilla  of  evidence  must  go  to  the  jury  seemed 
to  be  well  established,  the  tendency  of  recent'  decisions  has  been 
to  repudiate  it  and  to  adopt  the  test  laid  down  above  (paragraph  3) 
and  now  applied  in  nearly  all  jurisdictions. 

As  illustrations  of  this  change  in  the  law,  see  the  cases  above,  and  com- 
pare Mercier  v.  Mercier,  43  Ga.  323,  325,  with  Zettler  v.  Atlanta,  66 
Ga.  195;  and  Laing  v.  Americus,  86  Ga.  756,  13  S.  E.  107;  and  Crook- 
shank  V.  Kellogg,  8  Blackf.  256,  with  Weis  v.  Madison,  75  Ind.  241. 
39   Am.   Rep.   135. 

In  Arkansas,  according  to  Little  Rock  &  Ft.  S.  R.  Co.  v.  Perry,  37  Ark. 
193,  if  there  is  any  evidence  whatever,  however  slight,  pertinent  to 
the  issue,  the  case  should  not  be  taken  from  the  jury,  even  if  the  court 
is  satisfied  that  it  would  set  aside  a  verdict  found  upon  it,  although 
the  same  judge  had  previously,  in  Oliver  v.  State,  34  Ark.  639,  ex- 
plained that  the  scintilla  doctrine  had  never  prevailed  in  Arkansas. 
But  Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  57  Ark.  461,  21  S.  W.  1062, 
construes  the  phrase  "any  evidence,  however  slight,"  to  mean  that 
there  must  be  more  than  a,  mere  scintilla. 

Tn  a  few  states  a  scintilla  of  evidence  is  still  allowed  to  go  to  the  jury. 
There  are  decisions  to  this  eflfect  in  South  Carolina,  Ohio,  and,  it  seems, 
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in  Kentucky  and  Nebraska.  Stato  ex  rel.  Jones  >.  Boles,  IS  S.  C,  'i">-i : 
Bradley  v.  Drayton,  48  S.  C.  214,  20  S.  E.  613  (holding  tliiit  on  mcjtiori 
for  nonsuit  the  question  is  whether  there  is  any  testimony  to  show 
facts  essential  to  plaintiff's  recovery,  not  whether  the  evidence  is  siif- 
ticient  in  that  respect)  ;  Ellis  v.  Ohio  L.  Ins.  &  T.  Co.  i  Ohio  St.  fi2S. 
645,  64  Am.  Dec.  610;  Dick  v.  Indianapolis,  C.  &  L.  E.  Co.  38  Ohio  St. 
3S!J;  Smith  V.  Sioux  City  &  P.  E.  Co.  15  Neb.  583,  19  N.  W.  038:  W'ad- 
lington  v.  Newport  News  &  M.  Valley  E.  Co.  14  Ky.  L.  Rep.  559,  20 
iS.  W.  783  (where  it  is  said  that  "the  rule  is  too  well  settled  in  this 
state  to  need  the  citation  of  authority  that,  if  there  be  any  evidence, 
liowcvei  slight,  to  support  a  recovery,"  the  case  should  go  to  tlic 
.jury). 
In  Ohio  the  rule  that,  if  plaintilF's  evidence  discloses  a  scintilla  the  court 
must  ordinarily  submit  the  issue  to  the  jury,  even  though  satisfied 
that  a  verdict  for  plaintiff'  would  not  stand,  does  not  apply  in  an  action 
to  contest  a.  will,  as  there  is  a,  legal  presumption  that  the  will  is  valid. 
Beresford  v.  Stanley,  6  Ohio  N.  P.  38,  9  Ohio  S.  &  C.  P.  Dec.  134. 

But  a  total  failure  of  evidence  as  to  the  whole  case,  or  a  total  lack  of  evi- 
dence in  support  of  some  one  essential  element  of  the  cause  of  action 
or  defense  renders  it  the  duty  of  the  court  to  refuse  to  submit  thi' 
case  to  the  jury,  and  to  either  direct  a  nonsuit,  or  to  instruct  the 
jury  how  to  find.  Walker  v.  Vale  Eoyal  Mfg.  Co.  75  Ga.  29;  Suther- 
land V.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  148  Ind.  308,  47  N.  E.  624,  an. I 
eases  cited;  Lance  v.  Gorman,  136  Pa.  200,  20  Atl.  792.  Even  in  those 
jurisdictions  where  the  scintilla  of  evidence  doctrine  is  expressly 
recognized.  Carrier  v.  Dorrance,  19  S.  C.  30;  Ellis  v.  Ohio  L.  Ins.  & 
T.  Co.  4  Ohio  St.  628,  646,  64  Am.  Dec.  610;  Dick  v.  Indianapolis,  C. 
&  L.  E.  Co.  38  Ohio  St.  389;  Martin  v.  CoUinibia  &.  G.  E.  Co.  32  S.  C. 
592,  10  S.  E.  960. 

If  the  plaintiff's  evidence  is  only  a  scintilla,  and  it  is  overwhelmingly 
opposed  by  defendant's  testimony,  the  court  should  direct  a  verdict  for 
defendant.     Cromley  v.  Pennsylvania  E.  Co.  211  Pa.  429,  60  Atl.  1007. 


10.  Different  inferences. 

It  does  not  follow  that  because  there  is  no  conti-adictory  U-M'i- 
rriony  the  court  must  take  the  question  from  the  juxy  and  dc- 
tenniiie  it  as  one  of  law.  On  the  contrary,  if  different  results 
would  be  reached  by  different  minds,  the  question  must  go  to 
the  jury.* 

IVTait  V.  Agricultural  Ins.  Co.  13  Tlun,  371  (action  on  a  fire  policy;  the 
question  being  whether  the  house  was  "unoccupied")  ;  Grand  Trunk  E. 
Co,  V.  Tennant,  14  C.  C.  A.  190,  21  U.  S.  App.  682,  06  Fed.  922;  Ala- 
bama G.  S.  E.  Co.  v.  Burgess.  114  Ala.  587,  22  So.  169;  Carter  \. 
Fulgham,  134  Ala.  238,  :!2  Sn.  684,-  M.-Kune  v.  Santa  rh.ra  Valley 
Abbott,  Civ.  Jur.  T.— 30. 
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Mill  &  Lumber  Co.  110  Cal.  480,  42  Pac.  980;  Colorado  Coal  &  I. 
Co.  V.  John,  5  Colo.  App.  213,  38  Pac.  399;  Metropolitan  E.  Co.  v. 
Snashall,  3  App.  D.  C.  420;  C.  B.  Rogers  Co.  v.  Meinhardt,  37  Fla. 
480,  19  So.  878;  OfFutt  v.  World's  Columbian  Exposition,  175  111.  472, 
51  N.  E.  651,  and  cases  cited;  Maxwell  v.  Durkin,  185  111.  546,  57 
N.  E.  433;  Brooks  v.  Missouri  P.  R.  Co.  98  Mo.  App.  166,  71  S.  W. 
1083;  Herf  &  P.  Chemical  Co.  v.  Lackawanna  Line,  85  Mo.  App.  667; 
Neubacher  v.  Indianapolis  Union  R.  Co.  134  Ind.  25,  33  N.  E.  798; 
Habig  V.  Layne,  38  Neb.  743,  57  N.  W.  539 ;  Jones  v.  First  Nat.  Bank, 
3  Neb.  (Unof.)  73,  90  N.  W.  912;  New  Jersey  School  &  Church  Furni- 
ture Co.  V.  Board  of  Education,  58  N.  J.  L.  646,  35  Atl.  397;  Shay  t. 
Camden  &  S.  R.  Co.  66  N.  J.  L.  334,  49  Atl.  547 ;  Anderson  v.  North 
Pacific  Lumber  Co.  21  Or.  281,  28  Pac.  5;  Tracy  v.  Grand  Trunk  R. 
Co.  76  Vt.  313,  57  Atl.  104;  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  1, 
40  S.  E.  100. 

So,  if  a  witness  is  contradicted  by  circumstances  the  question  should  go  to 
tlie  jury.  Elwood  v.  Western  U.  Teleg.  Co.  45  N.  Y.  549,  554,  6  Am. 
Rep.  140;  s.  p.  Hackford  v.  New  York  C.  &  H.  R.  R.  Co.  53  N.  Y.  654; 
Smith  V.  Coe,  55  N.  Y.  678  (facts,  not  simply  evidence,  must  be  clear)  ; 
Heyne  v.  Blair,  62  N.  Y.  39;  Morse  v.  Erie  R.  Co.  65  Barb.  491;  Van 
Ostrand  v.  O'Brien,  1  N.  Y.  Week.  Dig.  312 ;  Vinton  v.  Schwab,  32  Vt. 
612  (where  the  question  of  defendant's  negligence  was  held  to  have 
been  properly  submitted  to  the  jury,  although  there  was  no  conflict 
in  the  testimony).  Lindsay  v.  Lindsay,  11  Vt.  621;  Kane  v.  Learned, 
117  Mass.  190,  194,  and  cases  cited;  Lane  v.  Old  Colony  &  F.  River 
R.  Co.  14  Gray,  143;  Kansas  P.  R.  Co.  v.  Pointer,  14  Kan.  37,  53  (cit- 
ing Sioux  City  &  P.  E.  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  745,  and 
Detroit  &  M.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99)  ;  Luke  v.  Calhoun 
County,  52  Ala.  115  (to  the  effect  that  if  the  jury  can  draw  any  in- 
ferences from  the  plaintiff's  evidence,  fatal  to  his  recovery,  the  jury 
should  not  be  instructed  to  find  for  him,  even  though  the  evidence 
strongly  tending  to  support  his  case  is  uncontradicted)  ;  Dolfinger  v. 
Fishback,  12  Bush,  475  (where  the  rule  is  well  stated)  ;  New  Jersey 
Exp.  Co.  v.  Nichols,  32  N.  J.  L.  160;  Atchison  &  N.  R.  Co.  v.  Bailey, 
11  Neb.  332,  9  N.  W.  50;  West  Chicago  Street  E.  Co.  v.  Carr,  170  111. 
478,  48  N.  E.  992;  Kennedy  v.  McAUaster,  31  App.  Div.  453,  52  N.  Y. 
Supp.  714;  Wilson  v.  Pennsylvania  R.  Co.  177  Pa.  503,  35  At).  677. 

But  although  inferences  are  generally  for  the  jury,  yet  where  they  are  cer- 
tain and  incontrovertible  the  case  may  be  decided  as  one  of  law  by  the 
court.  Thurber  v.  Harlem  Bridge,  M.  &  F.  E.  Co.  60  N.  Y.  326,  331; 
Dolfinger  v.  Fishback,  12  Bush,  475;  Anderson  v.  Birmingham  Mineral 
E.  Co.  109  Ala.  128,  19  So.  519;  Kenna  v.  Central  P.  E.  Co.  101  Cal. 
26,  35  Pac.  332;  McDonald  v.  Fairbanks,  161  111.  124,  43  N.  E.  783; 
Young  V.  Chicago,  E.  I.  &  P.  R.  Co.  57  Kan.  144,  45  Pac.  583;  Balti- 
more &  0.  R.  Co.  V.  State,  75  Md.  526,  24  Atl.  14;  Gaffney  v.  Brown, 
150  Mass.  479,  23  N.  E.  ?33;  Knapp  v.  Jones,  50  Neb.  490,  70  N.  W. 
19;  Little  V.  Carolina  C.  R.  Co.  119  N.  C.  771,  26  S.  E.  106;  Cawley 


XXI. TAKING  THE  CASE  FEOM  THE  JUKT.       611 

V.  LaCrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179  (nonsuit  or  di- 
rection of  verdict  matter  of  right  in  sucli  case). 

The  court  must  determine  whether  a  particular  inference  is  deduciWe  from 
the  facts.     Seely  v.  Manhattan  L.  Ins.  Co.  73  N.  H.  339,  61  Atl.  585. 

So,  too,  vphere  an  inference  originally  an  inference  of  fact  to  he  drawn  or 
not,  in  the  opinion  of  the  jury,  becomes  in  the  course  of  commercial 
and  legal  experience  obvious  and  well  known,  the  court  are  justified  in 
treating  it  as  a  matter  of  law.  For  instances  see  Armstrong  v.  Stokes, 
L.  R.  7  Q.  B.  598,  605,  41  L.  J.  Q.  B.  N.  S.  253,  26  L.  T.  N.  S.  872,  21 
Week.  Rep.  52,  2  Eng.  Rul.  Cas.  471;  Button  v.  Bulloch,  L.  R.  8  Q. 
B.  331,  334. 

11.  Interested  testimony. 

Where  the  only  evidence  sufficient  upon  an  essential  point  is 
the  testimony  of  the  party  in  his  own  favor,  or  of  a  witness  in- 
terested in  his  favor,  it  is  error  to  refuse  to  submit  the  case  to 
the  jury.' 

To  constitute  an  interested  witness  within  this  rule,  it  is  not 
necessary  that  he  should  have  a  legal  interest  in  the  result  of 
the  litigation.* 

1  Hodge  V.  Buffalo,  1  Abb.  N.  C.  366,  1  Buffalo  Super.  Ct.  418 ;  and  see  El- 

wood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  549,  554,  6  Am.  Rep.  140; 
Gildersleeve  v.  Landon,  73  N.  Y.  609;  Nicholson  v.  Conner,  8  Daly, 
212;  Dean  v.  Metropolitan  Elev.  R.  Co.  119  N.  Y.  540,  23  N.  E.  1054; 
Kennedy  v.  McAUaster,  31  App.  Div.  453,  52  N.  Y.  Supp.  714;  Cawley 
V.  LaCrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179.  See  also  Sheridan 
V.  New  York,  8  Hun,  424,  reversed  on  other  grounds  in  68  N.  Y.  30. 

So  held  although  it  is  uncontradicted, — especially  where  it  is  improbable  in 
many  particulars.  Goldsmith  v.  Coverly,  75  Hun,  48,  31  Abb.  N.  C. 
149,  27  N.  Y.  Supp.  116. 

Otherwise  if  his  testimony  is  corroborated  by  that  of  another  witness  and 
by  documentary  evidence.  Anderson  v.  Boyer,  156  N.  Y.  93,  50  N.  E. 
976.  And  is  reasonable  and  probable.  Hull  v.  Littauer,  8  App.  Div. 
227,  40  N.  Y.  Supp.  338.  Or  where  there  is  no  conflict  in  the  evi- 
dence, and  no  circumstances  from  which  an  inference  against  the  facts 
so  testified  to  can  be  drawn.  Lincoln  Nat.  Bank  v.  Kirk,  18  Misc.  45, 
41  N.  Y.  Supp.  13. 

2  Kavanagh  v.  Wilson,  70  N.  Y.  177  (where  the  only  witness  to  prove  a  con- 

tract was  a  son  of  the  plaintiff  who  was  engaged  in  plaintiff's  busi- 
ness upon  a  salary  and  was  to  be  paid  a  fee  in  case  the  contract  drawn 
by  him  "went  through;''  and  hence  held  error  to  take  the  case  from 
the  jury  and  direct  a  verdict  for  the  plaintiff).  See  also  case  of 
Wohlfahrt  v.  Beckert,  12  Abb.  N.  C.  478,  92  N.  Y.  490  (where  the 
interest  of  the  witness,  a  clerk  in  defendant's  drug  store,  consisted  in 


612 


CIVIL    TEIAI.    BKTEF. 


shielding  himself  and  his  employer  fi-rnn  the  charge  of  criminal  neg- 
ligence in  omitting  to  label  a  poisonous  drug  which  had  caused  the 
death  of  plaintiff's  intestate)  ;  Pratt  v.  Ano,  7  App.  Div.  494,  40  N. 
Y.  Supp.  229  (where  the  interest  of  the  witness  resulted  from  his 
natural  desire  to  free  himself  from  a  charge  of  neglect  of  duty)  ; 
Dudley  v.  Satterlee,  S  -Misc.  538,  28  N.  Y.  Supp.  741  (where  the  wit- 
ness was  an  attorney  who  had  been  general  counselor  for  defendant's 
testator  before  his  death,  and  acted  as  professional  adviser  to  him 
in  reference  to  the  claim  in  suit,  after  the  conversation  to  which  he 
testifies,  and  who  has  an  action  pending  against  the  executor  for 
legal  services  rendered  the  testator). 

The  same  principle  applies  wliere  the  testimony  is  to  the  wiiole  ease  or 
to  any  specific  fact  essential  to  the  case. 

But  that  u,  witness  for  defendant,  whose  testimony  is  uncontradicted,  is 
connected  with  a  projected  enterprise  in  connection  with  which  the 
claim  in  suit  arose,  and  expects  to  enter  its  employ,  does  not  make 
him  an  interested  witness,  so  as  to  require  the  submission  of  the  point 
to  the  jury,  where  he  has  no  pecuniary  interest  in  the  result  of  the 
suit.  Franklin  Bank  Note  Co.  v.  .Mackey,  158  N.  W  140,  .52  N.  15. 
737. 

12.  Party's  admission  by  refusal  to  testify. 

The  refusal  of  a  party  to  a  suit,  when  testifying  as  -witness. 
to  answer  a  material  question  on  the  ground  that  it  might,  crimi- 
nate himself,  may  go  to  the  jury  with  other  evidence  against 
him  on  the  point  inquired  of,  and  makes  it  error  to  withdraw 
that  question  from  them.^ 

1  Andrews  v.  Frye.  104  Mass.  234. 

13.  Direct  met  by  circumstantial  evidence. 

Where  the  direct  evidence  on  one  side,  although  uncontra- 
dicted, is  met  by  circumstantial  evidence  on  the  other,  the  ques- 
tion should  be  submitted  to  the  jury.^ 

iBabcock  v.  Chicago  4  N.  W.  R.  Co.  62  Iowa,  593,  17  N.  W.  619;  a.  p. 
Artisans'  Bank  v.  Backus,  30  N.  Y.  100. 

But  where  positive  testimony  is  met  only  by  belief  or  impressions  there  is 
no  conflict  of  evidence  (Harris  v.  Louisville,  N.  0.  &  T.  R.  Co.  35  Fed. 
121;  Alabama  G.  S.  R.  Co.  v.  Rouch,  116  Ala.  360,  23  So.  52);  and 
a  finding  is  not  conclusive,  but  against  evidence,  which  rejects  the 
former  for  the  latter.     Dresser  \ .  Xan  Pelt,  1  Hilt.  31C. 

So,  also,  positive  testimony  which  is  absolutely  inconsistent  with  the  ad- 
mitted physical  facts  is  unworthy  of  consideration  and  should  not  be 
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submitted  to  the  jury.     Northern  C.  R.  Co.  v.  Medairy,  8C  Md.  108,  37 
Atl.  796. 

14.  Affirmative  testimony  met  only  by  negative. 

Affirmative  testimony  met  only  by  negative  testimony  as  to 
the  same  occurrence  does  not  necessarily  constitute  such  a  con- 
flict of  testimony  or  raise  such  doubts  as  to  require  the  ques- 
tion to  be  submitted  to  the  jury.' 

1  Wickham  v.  Chicago  &  N.  \V.  R.  Co.  0.5  Wis.  23,  69  N.  \V.  982;  Culhaiie  v. 
New  Yorlc  C.  &  H.  R.  R.  Co.  60  N.  Y.  133;  McKeever  v.  New  York  C. 
&  H.  R.  R.  Co.  88  N.  Y.  607;  s.  c.  more  fully,  14  N.  Y.  Week.  Dig. 
220;  Maddox  v.  Maddox,  114  Mo.  35,  21  S.  W.  499;  Texas-Mexican  K. 
Co.  V.  Baldez  —  Tex.  Civ.  App.  — ,  43  S.  W.  504. 

But  with  these  cases  compare  Byrne  v.  New  ^  ork  C.  &  H.  R.  R.  Co.  14 
Hun,  323;  Cheney  v.  New  York  C.  &  H.  R.  R.  Co.  16  Hun,  415;  Salter 
V.  Utica  &  B.  River  R.  Co.  59  N.  Y.  831,  reversing  without  opinion  :i 
Thomp.  &  C.  800;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Feehan,  149  111.  202, 
36  N.  E.  1030;  Annaeker  v.  Chicago,  R.  I.  &  P.  R.  Co.  81  Iowa,  207, 
47  N.  W.  08;  Staal  v.  Grand  Rapids  &  I.  R.  Co.  57  Mich.  239,  23  X. 
W.  795;  Young  v.  Missouri,  K.  &  T.  R.  Co.  72  Mo.  App.  263;  Sayur 
V.  King,  21  App.  Div.  624,  47  N.  Y.  Supp.  420;  holding  that  negative 
testimony,  as  to  the  ringing  of  a  bell  of  a  locomotive,  or  showing  sig- 
nals, bj-  witnesses  who  were  giving  attention  or  were  in  a  position  to 
hear  tlie  bell  if  rung,  or  see  the  signals  if  shown,  and  who  contradict 
positive  testimony,  makes  a  question  on  conflicting  evidence  proper 
for  the  jury.  See  also  Cliesapeake  &  0.  R.  Co.  y.  Hawkins,  —  Ky.  — . 
124  S.  W.  836. 

According  to  Denver  v.  Peterson,  5  Colo.  App.  41,  30  Pac.  1111,  negative 
testimony  as  to  the  performance  of  certain  acts,  nonperformance  nf 
which  is  alleged  as  negligence,  by  witnesses  who  were  giving  attention 
and  who  contradict  affirmative  testimony  in  respect  thereof,  creates 
a  conflict  to  be  settled  by  tlie  jury. 

So,  positive  proof  of  the  good  order  and  proper  management  of  a,  locomo- 
tive engine,  met  by  negative  testimony  that  it  had  set  several  fires  as 
it  passed,  together  with  the  evidence  that  an  engine  in  good  ordci- 
and  properly  managed  could  not  have  caused  the  fire  in  question,  w:is 
held,  in  Hagan  v.  Chicago,  D.  &  C.  G.  T.  Junction  R.  Co.  86  Mich.  61.-.. 
49  N.  W.  509,  to  constitute  a  conflict  to  be  settled  by  the  jury.  So 
also  in  Tribette  v.  Illinois  C.  E.  Co.  71  Miss.  212,  13  So.  899;  Thomas 
V.  New  York,  C.  &  St.  L.  R.  Co.  182  Pa.  538,  38  Atl.  413. 

16.  Posit;ive,  met  only  by  a  conclusion  of  law. 

Positive  testimony  met  only  by  testimony  to  a  conclusion  nf 


614  CIVIL    TKIAL    BEIEF. 

law  does  not  constitute  a  conflict  of  testimony  requiring  the  case 
to  be  submitted  to  the  jury.* 

1  Sanborn  v.  Lefferts,  IG  Abb.  Pr.  N.  S.  42,  58  N.  Y.  179. 

16.  Uncontradicted  evidence  of  specific  fact. 

Where  a  fact  not  improbable  is  positively  testified  to  by  un- 
impeached  and  uncontradicted  witnesses  not  appearing  to  be 
interested,  it  is  error  to  submit  it  to  the  jury  against  objection.* 

Merely  raising  a  question  as  to  the  credibility  of  a  witness 
who  is  unimpeaehed  does  not  take  the  case  out  of  the  rule. 

t 

1  Robinson  v.  McManus,  4  Lans.  380  (as  qualified  by  the  rule  in  Hodge  v. 

Buflfalo,  1  Abb.  N.  C.  356)  ;  Newton  v.  Pope,  1  Cow.  109,  approved  in 
Elwood  V.  Western  U.  Teleg.  Co.  45  N.  Y.  553,  6  Am.  Rep.  668 ;  Frace 
V.  New  York,  L.  E.  &  W.  K.  Co.  143  N.  Y.  182,  38  N.  E.  102;  Harriman 
V.  Queen  Ins.  Co.  49  Wis.  71,  5  N.  W.  12;  Berg  v.  Chicago,  M.  &  St.  P. 
R.  Co.  50  Wis.  419,  7  N.  W.  347;  Scott  v.  Clayton,  54  Wis.  499,  11  N. 
W.  595;  Lange  v.  Perley,  47  Mich.  352,  11  N.  W.  193;  Wilson  v. 
Groelle,  83  Wis.  530,  53  N.  W.  900.  Contra,  It  seems,  in  Pennsylvania, 
Lehigh  Coal  &  Nav.  Co.  v.  Evans,  176  Pa.  28,  34  Atl.  999. 

So,  even  though  the  fact  be  established  an  cross-examination  of  an  adver- 
sary's witness,  upon  whom  the  adversary  relied  to  negative  that  fact. 
American  Exch.  Nat.  Bank  v.  New  York  Belting  &  Pkg.  Co.  148  N.  Y. 
698,  43  N.  E.  168. 

So,  too,  it  is  error  to  submit  a.  question  of  fact  to  the  jury  when  there 
is  no  evidence  in  support  of  it,  or  where  the  evidence  is  all  one  way. 
Algur  V.  Gardner,  54  N.  Y.  360;  Meguire  v.  Corwine,  101  U.  S.  108, 
111,  25  L.  ed  899,  900;  Merchants  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
159,  162,  22  L.  ed.  250,  251;  United  States  v.  One  Still,  5  Blatchf.  403, 
Fed.  Cas.  No.  15,954. 

And  where  plaintiiT's  only  witnesses  were  in  defendant's  employ  and  might 
therefore  be  prejudiced  in  defendant's  favor,  the  question  how  far  they 
were  so  biased  is  of  no  weiglit,  and  is  not  to  be  submitted  to  the  jury; 
disbelief  of  their  testimony  cannot  supply  u  want  of  proof.  Burt  v. 
Sierra  Butte  Gold  Min.  Co.  138  U.  S.  483,  34  L.  ed.  1031,  11  Sup.  Ct. 
Rep.  464. 

17.  Expert  testimony. 

The  testimony  of  experts  on  a  point  to  which  other  witnesses 
would  not  be  competent  to  testify,  if  positive,  to  a  matter  of 
fact,  and  not  mere  matter  of  opinion  on  facts  laid  before  the 
jury,  is  within  the  above  rule;  but  if  the  question  is  not  one 
which  only  experts  are  capable  of  determining,  or  their  testi- 
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luony  is  matter  of  opinion  on  facts  before  the  jury,  the  ques- 
tion must  be  submitted  to  the  jury.* 

i  I  understand  this  to  be  the  practical  test,  although  the  distinction  is  not 
made  clear  by  the  reported  cases.  Compare  Leitch  v.  Atlantic  Mut. 
Ins.  Co.  66  N.  Y.  100;  Cornish  v.  Farm  Buildings  F.  Ins.  Co.  74  N. 
Y.  298.  For  example,  in  Cadwell  v.  Arnheim,  152  N.  Y.  182,  46  N.  E. 
310,  an  action  for  damages  caused  by  a  runaway  team,  alleged  to  have 
resulted  from  negligent  driving  by  defendant's  coachman,  refusal  to 
nonsuit  the  plaintiff  was  held  error  because  there  was,  as  opposed  to 
the  positive  testimony  of  the  coachman  (uncontradicted  and  somewhat 
corroborated),  who  was  shown  to  be  a  skilful  driver,  that  all  of  his 
efforts  to  stop  or  direct  the  horses  were  futile,  only  the  testimony  of 
experts,  who  had  not  seen  the  occurrence,  as  to  what  the  driver  might 
be  able  to  do  in  such  an  emergency  as  was  shown  to  have  existed. 

Where  the  evidence  of  a  party  on  an  essential  point  consists  mainly  of 
the  testimony  of  experts  it  seems  that  the  case  should  go  to  the  jury, 
unless  the  testimony  leaves  no  reasonable  doubt  of  the  facts  in  issue. 
Spensley  v.  Lancashire  Ins.  Co.  54  Wis.  433,  11  N.  W.  894,  citing  Copp 
V.  German  American  Ins.  Co.  51  Wis.  643,  8  N.  W.  127,  616  (where 
the  reason  assigned  is,  that  there  are  usually  elements  of  doubt,  un- 
certainty, and  inconclusiveness  in  expert  testimony  which  is  for  the 
jury  to  pass  upon). 

18.  Nominal  damages. 

A  motion  for  nonsuit  is  properly  denied  if  plaintiff  is  en- 
titled to  recover  even  nominal  damages.* 

1  Van  Rensselaer  v.  Jewett,  2  N.  Y.  135,  51  Am.  Dec.  275;  Weber  v.  Kings 
land,  8  Bosw.  415;  Lillie  v.  Hoyt,  5  Hill,  395,  40  Am.  Dee.  360;  How- 
ard V.  Dayton  Coal  &  I.  Co.  94  Ga.  416,  20  S.  E.  336;  Potter  v.  Mellen, 
36  Minn.  122,  30  N.  W.  438;  Kellogg  v.  Hamilton,  —  Miss.  — ,  10  So. 
479;  Lance  v.  Apgar,  60  N.  J.  L.  447,  38  Atl.  695  (error  to  grant  in 
such  case). 


19.  Mode  of  taking  case  from  jury. 

In  those  jurisdictions  where  compulsory  nonsuit  or  dismissal 
•of  complaint  is  allov^ed,  the  court  should  not,  against  plaintiff's 
objection,  direct  a  verdict  for  the  defendant  instead  of  ordering 
a  nonsuit,  unless  the  ground  for  taking  the  case  from  the  jury 
i."?  such  as  to  constitute  a  final  bar  to  plaintiff's  cause  of  action.* 

1  Briggs  V.  Waldron,  83  N.  Y.  582,  affirming  9  N.  Y.  Week.  Dig.  219. 
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D.  Verdict  Subject  to  the  Opinion  of  the  Couet 
(Special  Case). 

20.  When  may  be  directed. 

When  the  facts  are  indisputable,  and  only  questions  of  law 
are  raised,  and  no  exceptions  have  been  taken,  the  determination 
of  which  could  affect  the  proofs,  the  judge  may  direct  the  jury 
to  render  a  verdict,  subject  to  the  opinion  of  tho  court.^ 

IN.  V.  Code  Civ.  Proc.  §  ]]85;  Howell  v.  Adams.  liS  N.  Y.  314,  affirmin^i; 
1  Thomp.  &  C.  425,  13  Abb.  N.  C.  382,  note;  s.  p.  Bay  lis  v.  Travelers' 
Ins.  Co.  113  U.  S.  316,  28  L.  ed.  989,  5  Sup.  Ct.  Eep.  494.  So  held  in 
Matliews  v.  Traders  Bank,  —  Va.  — .  27  S.  E.  609,  on  a  demurrer  to 
the  evidence. 

The  effect  is  that  in  entering  the  verdict  it  is  expressed  to  be  subject  tO' 
the  opinion  of  the  court;  and  this  will  prevent  judgment  on  the  ver- 
dict until  the  court  has  passed  on  the  question  of  law,  and  leaves  it 
in  the  power  of  the  trial  judge,  on  subsequent  motion,  to  set  aside  the 
verdict  on  the  ground  of  the  insuflBciency  of  the  evidence.  Baylis  r. 
Travelers'  Ins.  Co.  113  U.  S.  316,  28  L.  ed.  989,  5  Sup.  Ct.  Rep.  494. 

In  this  case  Matthews,  J.,  says:  "If,  after  the  plaintifi's  case  had  bcou 
closed,  the  court  had  directed  »  verdict  for  the  defendant  on  the 
i^round  that  the  evidence,  with  all  inferences  that  the  jury  could  justi- 
fiably draw  from  it,  -waa  insufficient  to  support  a,  verdict  for  tlic 
plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  it 
>vould  have  followed  a  practice  sanctioned  by  repeated  decisions  of 
the  court.     .     .  Or  if,  in  the  present  case,  a  verdict  having  been, 

taken  for  the  plaintiff  by  direction  of  the  court,  subject  to  its  opinion 
whether  the  evidence  was  sufficient  to  sustain  it,  the  court  had  sub- 
sequently granted  a  motion  on  behalf  of  the  defendant  for  a  new  trial, 
and  set  aside  the  verdict  on  the  ground  of  the  insufficiency  of  the  evi- 
dence, it  would  have  followed  a  common  practice,  in  respect  to  which 
error  could  not  have  been  alleged,  or  it  might  with  propriety  have 
reserved  the  question  what  judgment  should  be  rendered  and  in  favor 
of  what  party,  upon  an  agreed  statement  of  facts,  and  afterwards  ren- 
dered judgment  upon  its  conclusions  of  law.  But  without  a  waiver 
of  tlie  right  of  trial  liy  jury,  by  consent  of  parties,  the  court  errs 
if  it  substitutes  itself  for  the  jury,  and,  passing  upon  the  effect  of 
tlie  evidence,  finds  tho  facts  involved  in  the  issue,  and  renders  judg- 
.-nent  thereon."  (.Judgment  reversed  for  error  in  so  doing.)  See  also 
13  Abb.  N.  C.  382,  note. 

Under  the  New  York  statute  the  judge,  on  motion  at  the  same  term  as  the 
trial,  may  order  judgment  on  the  verdict  or  may  set  aside  the  verdict 
and  direct  judgment  for  either  party.    N.  Y.  Code  Civ.  Proc.  §  1185. 
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21.  Contest  as  to  facts. 

A  verdict  may  be  directed,  subject  to  the  opinion  of  the  court, 
when  the  evidence  as  matter  of  law  leaves  no  question  of  fact 
for  the  jury,  although  counsel  still  controvert  the  facts.' 

IMcBride  r.  Farmers  Bank,  26  N.  Y.  450,  affirming  25  Barb.  657. 

22.  ftuestions  of  evidence, 

Under  the  ISTew  York  statute  it  is  error  to  direct  that  the  ver- 
dict be  subject  to  the  opinion  of  the  court,  even  upon  failure  to 
object,  if  exceptions  have  been  taken  on  questions  of  evidence, 
or  if  there  is  a  conflict  of  evidence  to  go  to  the  jury.' 

If  there  are  any  questions  of  fact  for  the  jury,  a  verdict  sub- 
ject to  the  opinion  of  the  court  cannot  be  directed  even  if  ac- 
companied with  answers  by  the  jury  to  special  questions  de- 
termining the  facts.* 

1  Purchase  v.  Matteson,  25  N.   Y.  21],  15  Abb.  Pr.  402;   Matson  v.  Farm 

Buildings  Ins.  Co.  73  N.  Y.  310,  29  Am.  Rep.  149,  13  Abb.  N.  C.  382, 

note. 
To  do  so  under  such  circumstances  is  a  mistrial.     Flandreau  v.  Elswortli,  S 

Misc.  428,  28  N.  Y.  Supp.  671. 
The  question  vvliether  there  is  sufficient  evidence  to  go  to  the  jury  may  bo^ 

reserved.     Wilde  v.  Trainor,  59  Pa.  439;   Kooiis  v.  Western  U.  Teleg, 

Co.  102  Pa.  164. 
2 Gilbert  V.  Beach,  16  N.  Y.  60G   (but  quwre). 

23.  Determining  amount. 

The  verdict  directed  must  d.etermine  the  amount  of  recovery, 
if  any,  as  well  as  indicate  the  successful  party.  The  deter- 
mining of  amount  cannot  be  reversed  for  a  reference.' 

1  Buclianaii  v.   Cheseborough,  5  Duer,  238 ;   Belden  v.  Davies,  2  Hall,  433. 
But  see  Bartels  v.  Eedfield,  16  l<"ed.  336,  where  this  was  done. 

24.  Effect  of  consent. 

A  verdict  may  be  directed,  subject  to  the  opinion  of  the  court, 
notwithstanding  exceptions  taken,  if  the  parties  agree  as  to 
the  facts,  thereby  waiving  all  excej)tions.' 

1  Byrnes  v.  Cohocs,  67  N.  Y.  204,  207. 

Or  the  exception  may  be  expressly  waived  and  verdict  directed  subject  to 

the  opinion  of  the  court.     Cowenhoven  v.  Ball,  118  N.  Y.  231,  23  N^ 

E.  470. 


XXII.— COimSEL'S  ADDRESS  TO  THE  JUKY. 

1.  Election  as  to  cause  of  action. 

2.  The  right  to  address  the  jury. 

a.  In  general. 

b.  Third  person. 

3.  Right  to  close. 

4.  When  to  be  asked. 
■5.  Number  of  counsel. 
<i.  Length  of  arg\iment. 

7.  Asking  jury  to  take  notes. 

5.  Scope  of  argument. 

a.  In  general. 

b.  Comments  on  evidence. 

(1)  In  general. 

(2)  On  form  of  deposition. 

(3)  On  objections  and  rulings. 

(4)  Counter  explanations. 

c.  Referring  to  the  pleadings. 

d.  Stating  what  is  not  in  evidence. 

e.  Aspersions;    arousing  prejudice. 

f.  Reference  to  protection  of  defendant  by  insurance. 

g.  Use  of  document  not  in  evidence, 
h.  Document  not  formally  read. 

i.    Misuse  of  evidence. 
j.    Nonsuited  cause  of  action, 
k.  Reading  medical  and  other  scientific  books. 
1.    Reading  previous  proceedings  in  the  cause, 
m.  Reference  to  verdicts  in  similar  cases, 
n.  Stating  or  reading  the  law. 
u.  Retaliatory  statements  or  remarks. 
9.  Interruption  by  adverse  counsel. 

10.  Right  of  judge  to  regulate  argument. 

11.  Withdrawal  of  remarks  curing  error. 

12.  Amending  pleadings  during  argument. 

1.  Election  as  to  cause  of  action. 

At  the  close  of  the  evidence,  if  the  pleading  states  the  same 
substantial  cause  of  action  in  different  forms  or  counts  and  the 
evidence  applies  to  both,  the  court  may  require  plaintiff  to  elect 
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which  count  be  will  rely  on/  or  may  allow  him  to  change  an 
election  previously  made.^ 

1  Roberts  v.  Leslie,  14  Jones  &  S.  76.     And  see  ante,  chapter  r7.    Motions 

on  the' Pleadings,  §§  13-17. 
s  McLennan  v.  MeDermid,  52  Mich.  468,  18  N.  W.  222. 

2.  The  right  to  address  the  jury. 

ft.  In  general. — When  there  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  a  party  has  the  right  to  be  heard  in  argu- 
ment to  the  jury  within  the  limits  hereafter  stated;  and  an  ex- 
ception lies  to  the  refusal  of  the  right.* 

iLanan  v.  Hibbard,  63  111.  App.  54;  Houck  v.  Gue,  30  Neb.  113,  46  N.  W. 
280;  Douglass  v.  Hill,  29  Kan.  527;  Cartright  v.  Clopton,  25  Ga.  85 
(holding  it  would  be  error  to  refuse  to  allow  anything  more  than 
"stating  his  points").  The  dictum  to  the  contrary  in  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451,  is  unsound  and  was  so  declared  in 
Fareira  v.  Smith,  3  Misc.  255,  22  N.  Y.  Supp.  939. 

But  if  he  does  not  avail  himself  of  the  opportunity  when  offered  it  is  in 
the  discretion  of  the  court  whether  afterwards  to  allow  him  to  ad- 
dress the  jury.     Herrington  v.  Pouley,  26  111.  94. 

When  the  court  directs  a  verdict  fixing  its  nature  and  extent  it  is  not 
error  to  refuse  to  allow  argument  to  the  jury.  Harrison  v.  Park,  1 
J.  J.  Marsh.  170. 

Counsel  who  annovince  that  they  represented  defendant  only  for  the  pur- 
pose of  moving  for  a  continuance  and  of  arguing  a  demurrer  have  no 
right  to  argue  the  case  upon  its  merits  to  the  jury  at  the  close  of  plain- 
tiff's evidence.     Gunn  v.  Gunn,  95  Ga.  439,  22  S.  E.  552. 

h.  Third  person. — Amicus  curice  is  not  entitled  to  be  heard 
where  the  parties  are  attended  by  competent  counsel;  nor  is 
counsel  in  another  cause  between  other  parties  entitled  to  be 
heard  merely  because  the  same  question  arises  in  both.' 

1  Nauer  v.  Thomas,  13  Allen,  572,  574. 

3.  Right  to  close. 

Unless  otherwise  regulated  by  statute  he  who  holds  the  affirm- 
ative on  the  issues  which  are  to  be  submitted  to  the  jury  has  the 
right  to  close.* 

But  if  the  party  having  such  affirmative  has  failed  to  produce 
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any  evidence  it  is  not  error  to  give  tlie  right  to  close  to  the  other 
party." 

In  those  jurisdictions  in  which  the  parly  having  the  riglit  to 
close  is  also  entitled  to  open  the  argument,  a  waiver  by  adverse 
counsel  of  his  right  to  reply  to  the  opening  argument  will  cut 
off  the  right  of  his  adversary  to  make  any  further  argument.' 

1  Williams  v.  Allen,  40  Iiid.  295;  Daviess  v.  Arbuckle,  1  Dana,  525;  Page  v. 

Carter,  8  B.  Mon.  192;  Mead  v.  Shea,  92  N.  Y.  122.     Even  though  the 
other  party  gave  no  evidence.     Worsham  t.  Goar,  4  Port.   (Ala.)    441. 
Pot  a  review  of  the  statutes   and  decisions   upon   this  question   see   ante, 
chapter  v.,  The  Eight  to  Open  and  Close. 

2  Zehner  v.  Kepler,  16  Ind.  290;  Young  v.  Haydon,  3  Dana,  145. 

3  Tyre  v.  Morris,  5  Harr.    (Del.)    3;   Creager  v.  Blank,   32  111.  App.  615 

(in  this  case  the  two  principal  arguments  were  waived).  But  see 
Barden  v.  Briscoe,  36  Mich.  254  (holding  that  there  is  no  absolute  right 
to  produce  such  a  result  and  that  the  matter  rests  in  the  discretion  of 
the  trial  court) . 
Jt  is  not  error  to  refuse  to  allow  counsel  who  has  consumed  less  than  one 
half  of  his  allotted  time  in  making  his  opening  argument  to  argue 
further  after  adverse  counsel  announces  that  he  does  not  desire  to 
make  any  argument.  Southern  Kansas  E.  Co.  v.  Michaels,  49  Kan.. 
.■588,  30  Pae.  408. 

4.  When  to  be  asked. 

A  request  for  a  ruling  on  the  order  in  which  counsel  shall  ad- 
dress the  jury  can  properly  be  made  only  after  the  whole  evi- 
dence is  in/  and  before  the  arguments  are  heard." 

1  Mead  v.  Shea,  92  N.  Y.  122,  124. 

e  MoKibbon  v.  Folds,  38  Ga.  235,  239. 

5.  Number  of  counsel. 

Only  one  counsel  on  each  side  is  heard^  as  a  matter  of  right," 
(ixcept  that  where  several  defendants  appear  by  separate  attor- 
neys and  have  separate  counsel  they  will  each  be  heard,  unless 
their  interests  are  in  unison,  in  which  case  the  court  may  re- 
([uire  them  to  select  one  of  the  counsel  to  be  hoard  for  all.' 

■  2  Tidd,  Pr.  2d  Am.  ed.    (From  Sth  London  ed.)    909:   Graham,   Pr.   742; 
New  York  rule  29  of  1896. 

2  In    the   absence   of   express   statutory   regulation    the   number   of   counsel 

who  may  be  heard  on  each  side  rests  in  the  discretion  of  the  trial 
court.    Carruthers  v.  McMurray,  75  Iowa,  173,  39  N.  W.  255. 
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Each  defendant  who  presents  a  separate  and  independent  defense  is  en- 
titled to  be  represented  by  counsel  in  opening  t)ie  ease  and  addressing;; 
the  jury.  Lyman  v.  Fidelity  &  C.  Co.  6.5  App.  Div.  27,  72  N.  Y.  Supp. 
4. 

If  there  are  several  attorneys,  the  order  of  argument  may  be  regulated 
by  the  court.  Stevens  v.  Friedman,  58  W.  Va.  78,  51  S.  E.  132;  Sim- 
onds  V.  Cash,  136  Mich.  558,  99  N.  W.  754;  Conrad  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  34  Ind.  App.  133,  72  N.  E.  489 ;  Hacknty  v.  Delaware 
&  A.  Teleg.  &  Teleph.  Co.  69  N.  J.  L.  335,  55  Atl.  252;  Collins  v.  Clark. 
30  Tex.  Civ.  App.  341,  72  S.  W.  97;  Seattle  &  M.  fi.  Co.  v.  Eoederj  30 
Wash.  244,  94  Am.  St.  Eep.  864,  70  Pac.  498. 

3  Sodousky  v.  McGee,  4  J.  J.  Marsh.  2G7. 

•6.  Length  of  argument. 

The  length  of  time  to  be  occupied  may  be  limited  by  the  court 
in  the  exercise  of  a  sound  discretion.^  For  an  abuse  of  the 
discretion  an  exception  lies.^ 

3  2  Tidd,  Pr.  2d  Am.  ed.  (from  8th  London  ed.)  909;  Graham,  Pr.  742: 
New  304;  Foster  v.  Magill,  119  111.  75,  8  N.  E.  771;  Louisville  &  N.  R. 
Co.  V.  Earl,  94  Ky.  368,  22  S.  W.  607;  Skeen  v.  Moon€y,  8  Utah,  157, 
30  Pac.  363. 

In  Iowa,  the  court  is  prohibited  by  statute  from  imposing  any  limitations 
as  to  time.  Carruthers  v.  McMurray,  75  Iowa,  173,  39  N.  W.  25."i : 
Citizens'  Street  E.  Co.  v.  Buffer,  26  Ind.  App,  575,  60  N.  E.  316;  SI. 
Louis  &  S.  F.  R.  Co.  v.  Vanzego,  71  Kan.  427,  80  Pac.  944;  Cohh 
Chocolate  Co.  v.  Knudson,  207  111.  452,  69  N.  E.  816;  Elgin  v.  Xofs, 
212  111.  20,  72  ]Sr.  E.  43:  Hansell-Elcock  Foundry  Co.  v.  Clark,  214  111. 
399,  73  N.  E.  787;  Reagan  v.  St.  Louis  Transit  Co.  180  Mo.  117,  79 
S.  W.  435;  Seymour  v.  Phillips,  61  Neb.  282,  85  N.  W.  72;  Eay  v. 
Pecos  &  N.  T.  E.  Co.  40  Tex.  Civ.  App.  99,  88  S.  W.  466.  Christiansen 
v.  William  Graver  Tank  Works,  223  111.  H2,  79  N.  E.  97,  7  A.  &  E. 
Ann.  Cas.  60. 

2  White  V.  People,  90  111,  117,  32  Am.  Eep.  12  (crim  case);  Senior  v. 
Brogan,  60  Miss.  178.  0  So.  649  (error  to  limit  argument  for  the  per- 
sonal convenience  of  the  presiding  judge)  ;  Zweitusch  v.  Lowry,  57 
111.  App.  106. 

In  a  case  involving  an  important  and  complicated  question  of  fact,  tlio 
court  limited  the  summing  up  to  fifteen  minutes  on  each  side,  and  di- 
rected the  jury  to  proceed  promptly  and  find  a  verdict,  intimating 
that  it  was  necessary  for  the  judge  to  leave  town  on  a.  specified  train. 
The  evidence  was  not  analyzed,  nor  did  the  jury  receive  instructions 
as  to  the  serious  questions  involved.  The  jury  returned  a  verdict  for 
the  defendant,  after  being  out  thirty-five  minutes.  A  new  trial  was 
granted,  it  being  held  that  the   case  did  not  receive  from  the  trial 
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judge  the  consideration  to  which  the  litigants  were  entitled,    Warren 
V.  Rogers,  66  App.  Div.  252,  72  N.  Y.  Supp.  758. 

7.  Asking  jury  to  take  notes. 

It  is  irregular  to  allow  counsel  to  procure  jurors  to  take  notes 
of  his  calculations  or  other  statements  in  argument,  and  to  per- 
mit them  to  take  out  memoranada  made  on  counsel's  sugges- 
tion.^ 

1  Indianapolis  &  St.  L.  R.  Co.  v.  Miller,  71  111.  463  (reversing  judgment 
for  this  and  other  errors).  Contra,  Tift  v.  Towns,  63  Ga.  237;  Lilly 
V.  Griffin,  71  Ga.  535.  The  jury  cannot,  however,  be  required  to  do 
BO,  and  it  will  not  be  allowed  if  attended  with  delay  or  undue  con- 
sumption of  time. 

8.  Scope  of  argument. 

a.  In  general. — Counsel  may,  in  his  own  manner,  discuss 
any  facts  in  evidence,  and  their  application  to  the  law  as  stated 
by  the  court.*  Counsel  also  has  a  right  to  argue  to  the  jury 
upon  facts  as  to  which  there  is  a  conflict  of  evidence,  if  there 
be  evidence  to  go  to  the  jury,^  or  on  facts  as  to  which  evidence 
has  been  received  without  objection,  although  the  evidence  may 
have  been  incompetent.*  But  the  argument  should  be  con- 
fined to  vital  issues.* 

1  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.  132  Ky.  435,  111  S.  W.  374 ; 

Missouri,  IC.  &  T.  R.  Co.  v.  Hibbitts,  49  Tex.  Civ.  App.  419,  109  S.  W. 
228. 

2  Logan  V.  Monroe,  20  Me.  257. 

8  Free  v.  State,  1  McMuU.  L.  494  (criminal  case). 

4Wrynn  v.  Downey,  27  R.  I.  454,  4  L.R.A.(N.S.)  615,  114  Am.  St.  Rep. 
63,  63  Atl.  401,  8  A.  &  E.  Ann.  Cas.  912. 

b.  Comments  on  evidence.  (1)  In  general. — Counsel  has 
a  right  to  comment  on  the  bias  or  interest  of  a  witness ;  *  on 
the  fact  that  a  person  shown  to  be  an  important  witness  for  the 
adverse  party  and  within  reach  was  not  called  on  his  behalf;^ 
and  that  the  adverse  party  failed  to  appear  as  a  witness  in  his 
own  behalf;'  or  that  he  failed  to  put  in  evidence  documents 
shown  to  be  within  his  power  and  to  contain  relevant  evidence.* 
Counsel  may  discuss  the  weight  and  sufficiency  of  evidence,  and 


XXII. — coujstsel's  addeess  to  the  jttet.  623 

the  consideration  which  it  should  receive.*     But  evidence  im- 
properly admitted  cannot  be  made  the  basis  of  argument.' 

1  Central  E.  Co.  v.  Mitchell,  63  Ga.  173;  Birmingham  Nat.  Bank  v.  Brad- 
ley, 116  Ala.  142,  23  So.  53;  Morehouse  v.  Heath,  99  Ind.  509. 

a  Western  &  A.  R.  Co.  v.  Morrison,  302  Ga.  3]  9,  40  L.R.A.  84,  29  S.  E. 
104;  Gavigan  v.  Seott,  51  Mich.  373,  16  N.  W.  769;  Sesler  v.  Mont- 
gomery, 78  Cal.  486,  3  L.R.A.  653,  19  Pac.  686,  21  Pac.  185;  Hucks- 
hold  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  90  Mo.  548,  2  S.  W.  794;  Gray  v. 
Burk,  19  Tex.  228;  Missouri  P.  R.  Co.  v.  White,  80  Tex.  202,  15  S.  W. 
808;  McKim  v.  Foley,  170  Mass.  426,  49  N.  E.  625  (handwriting  ex- 
perts consulted  as  to  the  genuineness  of  a  disputed  signature).  So  the 
fact  that  a  witness  present  and  aiding  in  the  conduct  of  the  trial 
by  the  party  in  whose  favor  he  was  called  was  not  examined  to  con- 
tradict the  adverse  party  on  a  subject  peculiarly  within  his  knowl- 
edge, is  a  proper  subject  for  comment.  Grubbs  v.  North  Carolina 
Home  Ins.  Co.  108  N.  C.  472,  13  S.  E.  236. 

Where  the  witnesses  testified  on  a  former  trial  the  fact  that  they  are 
not  shown  to  be  important  will  not,  standing  alone,  require  a  re- 
versal of  the  judgment.  Cook  v.  Standard  Life  &  Acci.  Ins.  Co.  86 
Mich.  554,  49  N.  W.  474. 

The  rule  does  not  apply  where  the  adverse  party  has  unsuccessfully  em- 
ployed the  usual  means  to  procure  a  witness's  attendance.  Mitchell 
v.  Tacoma  R.  &  Motor  Co.  9  Wash.  120,  37  Pac.  341.  And  it  is  error 
to  comment  on  the  failure  to  call  a  witness  who  was  equally  available 
to  both  parties. 

Hundley  v.  Chadick,  109  Ala.  575,  19  So.  845.  And  counsel  may  not  re- 
fer to  nor  comment  upon  the  failure  of  the  adverse  party  to  consent 
or  insist  that  her  physician  disclose  facts  which  are  privileged.  Kelley 
V.  Highfield,  15  Or.  277,  14  Pac.  744.  Nor  may  counsel  comment 
upon  the  failure  of  the  adverse  party  to  call  her  counsel  who  under 
a,  rule  of  court  could  only  testify  by  leave  of  court  or  by  withdraw- 
ing from  participating  further  in  the  trial  of  the  cause.  Freeman  v. 
Fogg,  82  Me.  408,  19  Atl.  907. 

'Hudson  V.  Jordan,  108  N.  C.  30,  32  S.  E.  1029;  Lynch  v.  Peabody,  137 
Mass.  92.  Even  where  the  omission  was  pursuant  to  stipulation. 
Hurd  V.  Marple,  10  111.  App.  418. 

*  Huntsman  v.  Nichols,  116  Mass.  521;  Bunce  v.  McMahon,  6  Wyo.  24, 
42  Pac.  23.  For  the  rule  in  Maine  see  Tobin  v.  Shaw,  45  Me.  333, 
71  Am.  Dec.  547. 

Counsel  may  comment  upon  a  party's  failure  to  produce  documents  in 
compliance  with  an  order  for  their  production.  Williams  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  302  Mich.  537,  61  N.  W.  52.  But  the 
refusal  to  produce  books  of  account  is  not  a  proper  subject  for  com- 
ment, where  the  court  has   properly  refused  to  require  their  intro- 
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duetion  in  evidence.     Martin   Brown  Co.  v.  Perrill,   77   Tex.   199,  13 

S.  E.  975;   Boyle  v.  Smitliman,  146  Pa.  255,  23  Atl.  397. 
*  Gregg  V.   C.   M.   Barnes   Co.    110   111.   App.   238;    Montgomerj'   County   v. 

Putnam,   322   Jlicli.   581,  81    X.   W.   573;    Heltzen  v.  Union  R.   Co.  26 

E.  I.  576,  28  Atl.  918. 
«  Houston  &  T.  C.  E.  Co.  v.  Patterson,  —  Tex.  Civ.  App.  — ,  57  S.  W.  675. 

(2)  On  form  of  deposition. — The  mode  in  which  interrog- 
atories pnt  to  a  witness  are  framed  and  put  is  a  proper  sub- 
ject of  comment  hv  counsel.* 

1  Smilej'  V.   Burpee,  5   Allen,  568. 

(3)  Oil  objections  and  rulings. — Counsel  has  no  right  to 
comment  to  the  jury  on  the  objection  of  the  opposite  party  to 
evidence  and  the  judge's  ruling  thereon.* 

iMitcbell  V.  Borden,  8  Wend.  .")70. 

(4)  Counter  ed-planations. — It  is  not  error  to  allow  counsel 
of  a  party,  whose  course  in  the  nonproduction  of  evidence 
promised  in  his  opening  has  been  commented  upon  by  the  ad- 
verse counsel,  to  state  the  reasons  for  such  course.* 

1  Blake  v.  People,  73  N.  Y.  586.  So  a  challenge  to  show  why  certain 
evidence  was  not  produced  will  justify  the  court  in  permitting  advcr.ic 
counsel  to  explain  its  absence.  King  v.  Eea,  13  Colo.  69,  21  Pae. 
1084. 

c.  Referring  to  the  pleadings. — It  is  not  error  to  allow  coun- 
sel to  refer  to  or  read  from  the  pleadings  for  the  purpose  of 
sho^'^'ing  the  jury  what  are  the  questions  in  issue.* 

I'l'isdale  ^.  Delaware  &  H.  Canal  Co.  116  N.  Y.  416,  22  N.  E.  700:  Eowc 
v.  Comley,  1  N.  Y.  City  Ct.  Eep.  460,  2  N.  Y.  Civ.  Proc.  Rep.  424 
(saying  that  a.  parly  has  the  right  in  summing  up  to  refer  to  the 
pleadings);  TCniglit  \.  Euss,  77  Cal.  410,  19  Pac.  698  (holding  that 
counsel  has  tin-  right  to  read  his  entire  complaint).  Nor  need  the 
pleading  be  put  in  evidence  before  it  may  be  so  used  by  counsel  for 
the  adverse  party.  Holmes  v.  Jones,  121  N.  Y.  461,  24  N".  E.  701. 
Contra,  Mullen  >.  Union  Cent.  L.  Ins.  Co.  182  Pa.  150,  37  Atl.  988. 

But  not  where  the  pleading  has  been  superseded  by  amendment  and  is  not 
in  evidence,  Payne  v.  Kings  County  Mfg.  Co.  2  Hun,  673.  Nor 
where  it  has  been  withdrawn.     Eiley  v.  Iowa  Falls,  83  Iowa,  761,  50 
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N.  W.  33.  Nor  is  the  fact  that  a  pleading  has  been  amended  by  set- 
ting up  additional  or  more  specific  defense  a  proper  subject  for  com- 
ment. Taft  V.  risk,  140  Mass.  250,  54  Am.  Rep.  459,  5  N.  E.  621, 
But  a  party  may  read  his  pleadings  and  asserl  that  he  relies  upon 
his  case  as  pleaded,  where  adverse  counsel  has  stated  that  he  has 
changed  his  position  to  one  that  cannot  be  recovered  upon  or  de- 
fended because  not  pleaded.  Chicago,  B.  &  Q.  R.  Co.  v.  I^evy,  57  111. 
App.  305. 

Pleadings  are  before  the  court  without  formal  introduction,  and  may  be 
read  and  commented  on  by  counsel.  Foley  \.  Young  Men's  Christian 
Asso.  92  N.  Y.  Supp.  781.  Contra,  Johnston  v.  Johnston,  —  Tex. 
Civ.  App.  — ,   67  S.  W.   123. 

And  plaintiff  may  read  defendant's  pleadings.  Coyne  v.  Avery,  189  III. 
378,  59  N.  E.  788;  Nicholson  v.  Merritt,  23  Ky.  L.  Rep.  2281,  67 
S.  W.  5.  But  see  Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky.  561,  57 
L.R.A.  771,  68  S.  W.  433;  Demelman  v.  Burton,  176  Mass.  363,  57 
N.  E.  665. 

As  to  the  right  generally  to  read  to  the  jury  pleadings  which  have  not 
been  put  in  evidence,  see  ante  chapter  xiv.  The  Use  of  the  Plead- 
ings. 

d.  Stating  ivhat  is  not  in  evidence. — If  counsel  states  as  facts 
matters  which  are  not  in  evidence,  the  adverse  party  may  in- 
terpose, and  if  the  court  fails  or  refuses  to  check  the  abuse  an 
Inception  lies.^ 

1  Union  Compress  Co.  v.  Wolf,  63  Ark.  174,  37  S.  W.  877;  Birmingham 
Nat.  Bank  v.  Bradley,  116  Ala.  142,  23  So.  53;  Schlotter  v.  State, 
127  Ind.  493,  27  N.  E.  149;  Hall  v.  Wolff,  01  Iowa,  539,  16  N.  W. 
710;  Ross  V.  Detroit,  98  Mich.  447,  56  N.  W.  11  ;  Rolfe  v.  Rumford, 
66  Me.  564.  and  cases  cited;  Smith  v.  Smith,  106  N.  C.  498,  11  S. 
E.  188;  Dew  v.  Reid,  52  Ohio  St.  519,  40  N.  E.  718  (error  to  permit 
counsel  to  read  to  the  jury  over  objection  from  a  deposition  taken 
in  the  case  but  not  put  in  evidence)  ;  Holden  v.  Pennsylvania  R. 
Co.  169  Pa.  1,  32  Atl.  103  (error  to  refuse  a,  request  for  the  with- 
drawal of  a.  juror  because  of  improper  statements  by  counsel  not 
sustained  by  any  evidence)  ;  Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582;  Festner  v.  Omaha  &  S.  W.  R.  Co.  17  Neb.  280,  22 
N.  W.  557. 

If  counsel  states  facts  not  in  evidence,  or  misstates  evidence,  such  state- 
ments are  ground  for  reversal  of  the  judgment.  Stein  v.  Brooklyn, 
Q.  C.  &  S.  R.  Co.  02  Misc.  309,  114  N.  Y.  Supp.  791  ;  Horton  v. 
Terry,  126  App.  Div.  479,  110  N.  Y.  Supp.  646;  Williamson  v.  Hirsh, 
S.  &  Co.  147  111.  App.  500;  Partin  &  0.  Co.  v.  Scott,  137  111.  App. 
454;  Kentucky  Wagon  Mfg.  Co.  v.  Dugancics,  —  Ky.  — ,  113  S.  W. 
128. 

Abbott.  Civ.  Jur.  T.— 40. 
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Counsel  who  persistently  misstates  evidence  should  be  disciplined  by  the 
court.  Cooley  v.  Eastern  Wire-Bound  Box  Co.  75  N.  H.  529,  7T 
Atl.  936. 

It  is  equally  objectionable  to  comment  upon  evidence  which  has  been- 
excluded  (Southern  R.  Co.  v.  Shaw,  31  C.  C.  A.  70,  58  U.  S.  App. 
201,  86  Fed.  865;  Cook  v.  Doud,  14  Colo.  483,  23  Pac.  906;  Miller 
v.  Dunlap,  22  Mo.  App.  97);  or  to  state  what  counsel  would  have 
been  able  to  prove  had  not  the  adverse  party  objected  and  the  court 
excluded  the  evidence.  Haynes  v.  Trenton,  108  Mo.  123,  18  S.  W. 
1003;  Festner  v.  Omaha  &  S.  W.  E.  Co.  17  Neb.  280,  22  N.  W.  557. 
But  dates  fixed  by  the  record  of  the  court  may  be  stated  to  the  jury 
as  facts.     Andrews  v.  Graves,  1  Dill,  108,  Fed.  Cas.  No.  376. 


e.  Aspersions ;  arousing  prejudice. — Counsel  should  not  use 
language  calculated  to  humiliate  and  degrade  the  adverse  party, 
without  foundation  in  the  evidence,  or  language  calculated  to- 
arouse  prejudice  in  the  jury,  irrelevant  to  the  case.* 

iFry  V.  Bennett,  3  Bosw.  200;  Coble  v.  Coble,  79  N.  C.  589,  26  Am. 
Rep.  338;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Newlin,  74  111.  App. 
638;  Mainard  v.  Reider,  2  Ind.  App.  115,  28  N.  E.  196;  Magoon  v. 
Boston  &  M.  R.  Co.  67  Vt.  177,  31  Atl.  156. 

Counsel  have  no  right  to  attempt  to  excite  the  prejudice  or  arouse  the 
sympathy  of  the  jury.  Whaley  v.  Vannatta,  77  Ark.  238,  91  S.  W. 
191,  7  A.  &  E.  Ann.  Cas.  228;  Conley  v.  Redwine,  109  Ga.  640,  77  Am. 
St.  Rep.  398,  35  S.  E.  92;  Chicago  City  R.  Co.  v.  Math,  114  111.  App. 
350;  Belcher  v.  Ballou,  124  Iowa,  507,  100  N.  W.  474;  Louisville 
&  N.  R.  Co.  V.  Carter,  27  Ky.  L.  Rep.  748,  86  S.  W.  685;  Wells  v. 
Moses,  87  Minn.  432,  92  N.  W.  334;  Hopkins  v.  Hopkins,  132  N.  C. 
25,  43  S.  E.  500;  Halsey  v.  Bell,  —  Tex.  Civ.  App.  — ,  62  S.  W.  1088; 
Davis  V.  Alexander  City,  137  Ala.  206,  33  So.  863;  Garritty  v.  Rankin, 
—  Tex.   Civ.   App.  — ,  55   S.  W.   367. 

Comments  on  financial  condition  of  parties  has  been  held  improper. 
Louisville,  H.  &  St.  L.  R.  Co.  v.  Morgan,  110  Ky.  740,  62  S.  W.  736; 
Illinois  C.  R.  Co.  v.  Proctor,  122  Ky.  92,  89  S.  W.  714;  Dallas  Consol. 
Electric  Street  R.  Co.  v.  Black,  40  Tex.  Civ.  App.  41 5,  89  S.  W.  1087 ; 
Cox  V.  Continental  Ins.  Co.  119  App.  Div.  682,  104  N.  Y.  Supp.  421. 

But  counsel  may  refer  to  standing  and  wealth  of  a  party,  where  such 
reference  is  pertinent  to  the  issues.  McKinne  v.  Lane,  230  111.  544, 
120  Am.  St.  Rep.  338,  82  N.  E.  878.  See  also  Chicago  Union  Trac- 
tion Co.  V.  Arnold,  131  111.  App.  599;  Patton  v.  Lund,  114  Iowa, 
201,  86  N.  W.  296;  Graves  v.  Bonness,  97  Minn.  278,  107  N.  W.  163: 
Hersey  v.  Hutchins,  70  N.  H.  130,  46  Atl.  33;  Gilman  v.  Laconia,  71 
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N.  H.  212,  51  Atl.  631;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Boback,  71 
Ark.  427,  75  S.  W.  473. 

Where  counsel  persistently,  in  the  opening  and  during  trial  and  suni- 
ing  up,  made  allusions  to  occurrences  on  a.  former  trial  intended  to 
create  prejudice,  it  was  held  error  sufficient  to  justify  a  reversal  of 
the  judgment.  Walter  v.  Joline,  136  App.  Div.  426,  120  N.  Y.  Supp. 
1025. 

It  was  held  error  to  state  that  defendant  corporation  was  wealthy  and 
prosperous,  and  that  a,  heavy  verdict  had  been  rendered  against  it 
in  a  similar  case.  Pullman  Co.  v.  PcnnocU,  118  Tenn.  505,  102  S. 
W.  73. 

Referring  to  the  character  and  value  of  a  party's  dress  is  improper.  Emery 
Dry  Goods  Co.  v.  DeHart,  130  111.  App.  244. 

Error  to  tell  jury  in  personal  injury  action  that  plaintiff  had  a.  wife  and 
children.  McCarthy  v.  Spring  Valley  Coal  Co.  232  111.  473,  83  N.  E. 
957. 

Asserting  that  defendant  corporation  is  a  gigantic  monopoly  is  improper. 
Stewart  v.  Metropolitan  Street  R.  Co.  72  App.  Div.  459,  76  N.  Y. 
Supp.  540. 

Attack  on  corporations  is  improper.  Tutvviler  Coal,  Coke  &  I.  Co.  v. 
Nail,  141  Ala.  374,  37  So.  634;  Western  &  A.  R.  Co.  v.  Cox,  115  Ga. 
715,  42  S.  E.  74;  People  ex  rel.  Esper  v.  Detroit  &  S.  PI.  Road  Co. 
125  Mich.  366,  84  N.  W.  290;  Johnson  v.  Detroit  &  M.  E.  Co.  135 
Mich.  353,  97  N.  W.  760;  Kinne  v.  International  E.  Co.  100  App. 
Div.  5,  90  N.  Y.  Supp.  930;  Hillman  v.  Detroit  United  E.  Co.  137 
Mich.  184,  100  N.  W.  399;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  100 
Tex.  267,  98  S.  W.  240;  Texas  C.  E.  Co.  v.  Parker,  33  Tex.  Civ.  App. 
514,  77  S.  W.  42;  Benoit  v.  New  York  C.  &  H.  R.  E.  Co.  94  App.  Div. 
24,  87  N.  Y.  Supp.  951. 

Parties,  including  character  and  conduct,  are  however,  legitimate  sub- 
jects of  comment.  Miller  v.  Nuckolls,  77  Ark.  C4,  4  L.R.A.(N.S.)  149, 
113  Am.  St.  Rep.  122,  91  S.  W.  759,  7  A.  &  E.  Ann.  Cas.  110;  Salem 
V.  Webster,  192  111.  369,  61  N.  E.  323;  Cincinnati  Times-Star  Co.  v. 
France,  22  Ky.  L.  Rep.  1666,  61  S.  W.  18;  Wheeler  v.  Detroit  Elec- 
tric R.  Co.  128  Mich.  056,  87  N.  W.  886;  Scullin  v.  Wabash  R.  Co. 
184  Mo.  695,  83  S.  W.  760;  Geiger  v.  Payne,  102  Iowa,  581,  69  N.  W. 
554,  71  N.  W.  571;   Huber  v.  Miller,  41  Or.  103,  68  Pac.  400. 

And  it  has  been  held  not  prejudicial  error  to  call  plaintiffs  "monumental 
liars."    Green  &  Sons  v.  Lineville  Drug  Co.  107  Ala.  372,  52  So.  433. 

But  it  was  held  error  to  call  plaintiff  "a  Jew  horse  dealer"  (Hyman  v. 
Kirt,  153  Mich.  113,  116  N.  W.  536)  ;  to  characterize  engineers  and 
firemen  of  defendant  railroad  company  as  murderers  (Orendorf  v. 
New  York  C.  &  H.  R.  R.  Co.  119  App.  Div.  638,  104  N.  Y.  Supp. 
222,  to  assert  that  defendant  exerted  undue  political  influence  at 
Washington  (Strickland  v.  New  York  C.  &  H.  R.  R.  Co.  88  App.  Div. 
367,   84  N.  Y.   Supp.   655);    and  to  allege  that  defendant  telegraph 
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company  was  more  ready  to  deliver  messages  to  prominent  persons 
than  to  others  (ICirby  v.  Western  U.  Teleg.  Co.  77  S.  C.  404,  122 
Am.  St.  Rep.  580,  58  S.  E.   10). 

/.  Reference  to  protection  of  defeiidani  by  insurance. — It 
has  been  held  error  for  counsel  in  a  negligence  case  to  state  to 
the  jury  that  the  defense  is  being  conducted  by  an  insurance  com- 
pany/ or  to  suggest,  directly  or  indirectly,  that  defendant  is 
protected  by  insurance.^ 

1  Haigh  V.  Edelmeyer  &  M.  Hod  Elevator  Co.  123  App.  Div.  376,  107  N. 

Y.   Supp.  936. 

2  Trent   v.   Lechtman   Printing   Co.   141   Mo.    App.  437,    126   S.   W.   238; 

Hordern  v.  Salvation  Army,  124  App.  Div.  674,  109  N.  Y.  Supp.  131 ; 
Manigold  v.  Black  Eiver  Traction  Co.  81  App.  Div.  381,  80  N.  Y. 
Supp.  801;  George  A.  Fuller  Co.  v.  Darragh,  101  111.  App.  664; 
Walsh  V.  Wilkes  Barre,  215  Pa.  226,  64  Atl.  407;  Lone  Star  Brewing 
Co.  V.  Voith,  —  Tex.  Civ.  App.  — ,  84  S.  W.  1100;  Prewitt-Spurr 
Mfg.  Co.  v.  Woodall,  115  Tenn.  605,  90  S.  W.  623;  Coe  v.  Van  Why, 
33  Colo.  315,  80  Pac.  894,  3  A.  &  E.  Ann.  Cas.  552. 
But  see  Shane  v.  National  Biscuit  Co.  180  N.  Y.  514,  78  N.  E.  1112; 
McTague  v.  Dowst,  51  App.  Div.  200,  64  N.  Y.  Supp.  949. 

g.  Use  of  document  not  in  evidence. — It  is  error  to  allow 
counsel  to  use  with  the  jury  documents  that  have  not  been  put 
in  evidence.^ 

1  Koelge's  v.  Guardian  L.  Ins.  Co.  57  N.  Y.  638  (reading  from  pamplilfl, 
proved  to  have  been  issued  by  defendant);  McKeever  v.  Weyer,  11 
N.  Y.  Week.  Dig.  258  (exhibiting  cartoon  or  caricature)  ;  Union 
Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573; 
Stoudenmire  v.  Harper,  81  Ala.  242,  1  So.  857  (memorandum  which 
was  improperly  used  to  refresh  recollection)  ;  Zube  v.  Weber,  67  Mich. 
52,  34  N.  W.  264.  But  counsel  may  use  a  diagram  not  formally  in 
evidence  in  discussing  the  testimony  of  an  adverse  witness  who  used 
it  in  aid  of  his  testimony.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Watson, 
90  Ala.  41,  7  So.  813. 

h.  Document  not  formally  read. — It  is  not  indispensable 
that  a  document  put  in  evidence  should  have  been  actually  read 
or  handed  to  the  jury  before  closing  the  evidence.  But  the 
court  may  allow  it  to  be  read  during  the  argument,  the  ad- 
verse party  being  then  allowed  to  give  evidence  in  rebuttal  or 
explanation,  if  surprised.' 
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The  judge  has  power  to  allow  a  document  which  proves  it- 
self to  be  produced  on  the  argument,  if  the  omission  to  do  so 
before  is  excused,  and  the  adverse  party  not  prejudiced.^ 

1  Harter  v.  Seaman,  3  Blackf .  27 ;  Binder  v.  State,  5  Iowa,  457 ;  O'Reilly 

V.  DuflFy,  105  Mass.  243;  Carlyon  v.  Lannan,  4  Nev.  156;  s.  p.  Clapp 
V.  Wilson,  5  Denio,  285  (trial  before  referee).  Compare,  as  to  the 
right  to  have  it  go  to  the  jury  in  the  same  way,  Duke  v.  Cahawba 
Nav.  Co.  10  Ala.  82,  44  Am.  Dec.  472. 

2  Bank  of  Charleston  v.  Emeric,  2  Sandf.  718. 

i.  Misiise  of  evidence. — Evidence  admitted  for  a  specific 
purpose  counsel  cannot  use  for  a  purpose  for  which  it  would 
have  been  inadmissible.* 

1  Coleman  v.  People,  55  N.  Y.  81;  Dilleber  v.  Home  L.  Ins.  Co.  10  N.  Y. 
Week.  Dig.  180;  Cole  v.  Cole,  5  N.  Y.  Week.  Dig.  453;  Waldron  v. 
Waldron,  156  U.  S.  361,  39  L.  ed.  453,  15  Sup.  St.  Rep.  383  (error  to 
use  evidence  in  direct  violation  of  tlie  restriction  placed  by  the  court 
on  its  use,  whether  or  not  the  evidence  was  admissible  for  all  pur- 


;'.  Nonsuited  cause  of  action. — If  plaintiff  is  nonsuited  as 
to  one  of  several  causes  of  action  he  cannot  use  evidence  which 
was  directly  relevant  only  to  the  nonsuited  cause  of  action,  in 
support  of  the  other.* 

1  Meyer  v.  Cullen,  54  N.  Y.  392. 

Ic.  Reading  medical  and  other  scientific  hooks. — It  is  error 
to  allow  counsel  in  addressing  the  jury  to  read  statements  from 
a  book  of  inductive  science,*  unless  what  is  so  read  has  been  re- 
ceived in  evidence. 

It  is  not  enough  that  the  book  has  been  shown  by  expert  testi- 
mony to  be  a  standard  work.* 

1  People  V.  Wheeler,  9  Pac.  Coast  L.  J.  581,  14  Rep.  Ill;  Yoe  v.  People, 
49  111.  410;  Washburn  v.  Cuddihy,  8  Gray,  430;  Boyle  v.  State,  57 
Wis.  472,  46  Am.  Rep.  41,  15  N.  W.  827,  and  cases  cited.  And  see 
notes  to  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553,  and  Ashworth  v. 
Kittredge,   59   Am.   Dec.   178. 

There  is  an  exception  whore  counsel  avoids  reading  statements  of  fact  and 
confines  himself  to  borrowing  argument  which  he  might  properly  have 
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used  if  it  had  originated  witli  himself.  Jones  v.  Doe  ex  dem.  Lit- 
tle Blue  River  Regulator  Baptist  Church,  Smith  (Ind.)  47,  Mr.  Moak's 
article  in  24  Alb.  L.  J.  (sound,  though  questioned  in  24  Alb.  L.  J. 
284).  "Reason  is  neither  more  nor  less  than  reason  because  it  hap- 
pens to  be  read  from  a  book."  Hovey,  J.  in  Cory  v.  Silcox,  6  Ind. 
39.  Legg  V.  Drake,  1  Ohio  St.  286,  Approved  in  Union  C^ent.  L.  Ins. 
Co.  V.  Cheever,  36  Ohio  St.  201,  38  Am.  Rep.  573. 

2  Stilling  v.  Thorp,  54  Wis.  528,  41  Am.  Rep.  60,  11  N.  W.  906. 

A  medical  book  may  be  used  in  framing  questions  to  an  expert,  but  it 

cannot  be  read  to  the  jury.     Brown  v.  Springfield  Traction  Co.   141 

Mo.  App.  382,  125  S.  W.  236. 

I.  Beading  previous  proceedings  in  the  cause. — Counsel  has 
not  a  right  to  read  to  the  jury  or  comment  upon  previous  pro- 
ceedings in  the  same  cause  ^  except  that  he  may  quote  the  opin- 
ion of  an  appellate  court  on  a  question  of  law  only  as  matter 
of  argument.^ 

1  Bell  V,  McMaster,  29  Hun,  272;  Griebel  v.  Rochester  Printing  Co.  24  App. 
Div.  288,  48  N.  Y.  Supp.  505;  Scott  v.  Scott,  124  Ind.  66,  24  N.  E. 
060;  Baker  v.  Madison,  62  Wis.  137,  22  N.  W.  141,  583;  Good  v.  Mylin, 
13  Pa.  538;  Illinois  C.  R.  Co.  v.  Jolly,  119  Ky.  452,  84  S.  W.  330; 
Martin  v.  Courtney,  81  Minn.  112,  83  N.  W.  503;  Olney  v.  Boston  & 
M.  E.  Co.  73  N.  H.  85,  59  Atl.  387.  For  the  Georgia  rule  under  stat- 
ute, see  Douglass  v.  Boynton,  59  Ga.  283. 

Thus  it  is  error  to  allow  counsel  to  read  to  the  jury  the  charge  on  a  former 
trial  (Butler  v.  Slam,  50  Pa.  456),  or  the  trial  judge's  opinion  on  a 
former  trial  as  to  the  admissibility  of  evidence  (Crawford  v.  Morris, 
5  Graft.  90),  or  to  allow  opinion  overruling  demurrer  to  be  read  in 
which  the  judge  indicates  his  opinion  on  a  question  of  fact  which  the 
jury  must  decide.  Pres  Pub.  Co.  v.  McDonald,  26  L.R.A.  531,  11  C.  C. 
A.  155,  26  U.  S.  App.  167,  63  Fed.  238.  So  it  is  error  to  read  to  the 
jury  the  record  of  a  change  of  vtTiue  (Campbell  v.  Maher,  105  Ind. 
;:83,  4  N.  E.  911),  or  virtually  to  bring  the  record  of  a  change  of 
venue  before  the  jury  while  contending  with  the  court  as  to  the  pro- 
priety of  its  use.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Sokal,  61  Ark. 
130,  32  S.  W.  497.  Nor  has  counsel  a  right  to  read  to  the  jury  and 
comment  upon  the  facts  set  forth  in  an  affidavit  for  continuance  made 
by  adverse  counsel  at  a  previous  term.  Louisville,  N.  O.  &  T.  R.  Co. 
V,  VanEaton,  ^  Miss.  — ,  14  So.  267.  Contra,  Banners  v.  McClelland, 
74  Iowa,  318,  37  N.  W.  389.  And  it  is  error  to  permit  counsel  to  read 
the  opinion  of  the  appellate  court  as  to  the  weight  or  credibility  of 
the  evidence  (Allaire  v.  Allaire,  39  N.  J.  L.  113),  or  to  read  the 
comment  of  the  appellate  court  upon  the  facts.  Hudson  v.  Hudson, 
90  Ga.  581,  16  S.  E.  349;  Laughlin  v.  Grand  Rapids  Street  R.  Co, 
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80  Mich.  154,  44  N.  W.  1049;  Kailroad  Co.  v.  Stewart,  54  Ohio  St. 
667,  47  N.  E.  1116. 

It  is  error  for  counsel  to  state  tliat  three  separate  juries  of  the  county 
have  found  a  disputed  question  of  fact  in  his  favor.  Atwood  v.  Broolcs, 
4  Tex.  App.  Civ.  Cas.  (Willson)  130,  16  S.  W.  535.  But  it  is  not  error 
to  refer  to  the  fact  that  on  the  first  trial  the  adverse  party  introduced 
no  witnesses.  Dahlstrom  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  108  Mo.  525, 
18  S.  W.  919. 

» Allaire  v.  Allaire,  39  N.  J.  L.  113,  114.  ("Plainly,  counsel,  in  his  ad- 
dress to  the  jury,  can,  for  the  purpose  of  presenting  his  views  of  the 
law  of  his  case,  call  to  his  aid  and  quote  the  language  delivered  from 
the  bench."  Per  Beasley,  Ch.  J.) 

In  State  v.  Hoyt,  46  Conn.  333,  338,  reading  the  whole  opinion  was  sanc- 
tioned in  a.  criminal  case  where  the  facts  seemed  necessary  to  under- 
stand the  law,  and  the  jury  are  judges  of  law  and  fact;  ».  p.  Noble 
v.  M'Clintock,  6  Watts  &  S.  58,  explained  in  Good  v.  Mylin,  13  Pa. 
538. 

m.  Reference  to  verdicts  in  similar  cases. — It  is  not  proper 
for  counsel  to  refer  to  verdicts  in  other  cases.  ^ 

3  Quincy  Gas  &  Electric  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807 ;  Chi- 
cago, I.  &  L.  E.  Co.  V.  Martin,  28  Ind.  App.  468,  63  N.  E.  247. 

n.  Stating  or  reading  the  law. — Counsel  has  the  right  to 
state  his  views  of  the  lav?  to  the  jury  by  way  of  argument  of  the 
questions  of  fact  to  be  submitted  to  them,  except  that  he  is 
not  entitled  to  argue  against  any  ruling  already  made  upon 
the  trial,  and  provided  that  it  be  understood  that  the  jury  arc 
to  take  the  law  from  the  instructions  of  the  judge,  and  not 
from  counsel.'' 

Allowing  coimsel  against  objection  to  go  beyond  this  limit  in 
reading  from  law  books  is  error.^ 

'  Ransone  v.  Christian,  56  Ga.  351 ;  Fosdick  v.  VanArsdale,  74  Mich.  302, 
41  N.  W.  931;  Kean  v.  Detroit  Copper  &  Brass  Rolling  Mills,  66  Mich. 
277,  33  N.  W.  395.  Contra,  Sullivan  v.  Royer,  72  Cal.  248;  13  Pae. 
655.  Counsel  may  state  his  opinion  as  to  the  law,  but  cannot  positive- 
ly assert  that  such  is  the  law.  Chicago  Consol.  Traction  Co.  v.  Kin- 
are,  138  111.  App.  636.  And  it  is  error  to  allow  counsel's  incorrect 
statement  of  the  method  of  arriving  at  the  measure  of  damages  to 
to  go  to  the  jury.  Alabama  G.  S.  R.  Co.  v.  Carroll,  28  C.  C.  A.  207, 
62  U.  S.  App.  442,  84  Fed.  772;  Storrie  v.  Marshall,  —  Tex.  Civ.  App. 
— •.  27  S.  W.  224.     And  permitting  counsel  to  instruct  the  jury  as  to 
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the  impropriety  of  a  quotient  verdict  is  objectionable,  though  not 
reversible  error,  since  they  are  not  thereby  directed  how  they  shall 
find  their  verdict.  Missouri,  K.  &  T.  E,.  Co.  v.  Steinberger,  6  Kan. 
App.  585,  51  Pac.  623. 

In  California  it  is  discretionary  with  the  trial  court  to  permit  counsel  to 
read  and  comment  upon  the  instructions  previously  settled  by  the 
court.  Boreham  v.  Byrne,  83  Cal.  23,  23  Pac.  212.  But  under  a  stat- 
ute giving  a  party  the  right  to  read  to  the  jury,  as  the  law  in  the  case, 
instructions  submitted  by  him  to  the  court  and  market  by  it  "given," 
counsel  cannot  construe  such  instructions  in  argument.  Scott  v.  Scott, 
124  Ind.  66,  24  N.  E.  666.  Nor  should  counsel  comment  upon  the  law 
wholly  outside  of  the  instructions  of  the  court,  though  such  comment 
will  not  require  a  reversal,  where  the  facts  of  the  case  clearly  warrant 
such  an  instruction  if  asked.  '  Dean  v.  Chandler,  44  Mo.  App.  338.  In 
Washington  the  court  may,  in  its  discretion,  refuse  to  permit  counsel 
to  read  statutes  or  judicial  decisions  to  the  jury.  Ryan  v.  Lambert, 
49   Wasli.   649,   96   Pac.   232. 

2  lu  some  jurisdictions  it  seems  to  be  the  right  of  counsel  to  read  to  the 
jury  from  the  books  of  law  for  the  purpose  of  aiding  him  in  presenting 
his  views  of  the  law.  Reg.  v.  Courvoisier,  9  Car.  &  P.  362;  Norfolk  & 
W.  R.  Co.  V.  Harman,  83  Va.  553,  8  S.  E.  251;  and  see  Allaire  v. 
Allaire,  39  N.  J.  L.  113.  In  other  states  the  practice  is  not  per- 
mitted (Baldwin's  Appeal,  44  Conn.  37;  Richmond's  Appeal,  59  Conn. 
226,  22  Atl.  82;  Hudson  v.  Hudson,  90  Ga.  581,  16  S.  E.  349;  Sulli- 
van V.  Royer,  72  Cal.  248,  13  Pac.  655;  Phoenix  Ins.  Co.  v.  Allen,  11 
Mich.  501,  83  Am.  Dee.  756;  Porter  v.  Choen,  60  Ind.  338;  Johnson  v. 
Culver,  116  Ind.  278,  19  N.  E.  129), — especially  where  the  decision  pro- 
posed to  be  read  is  entirely  irrelevant  (Mullen  v.  Reining,  72  Wis. 
388,  39  N.  W.  861 ) ,  nor  does  the  fact  that  a  decision  is  sought  to  be 
read  only  by  way  of  illustration  render  the  practice  proper.  Chicago 
V.  McGiven,  78  111.  347.  In  still  other  jurisdictions  the  matter  rests  in 
the  direction  of  the  trial  court.  Gregory  v.  Ohio  River  R.  Co.  37  W. 
Va.  606,  10  S.  E.  819;  Williams  v.  Brooklyn  Elev.  R.  Co.  126  N.  Y. 
96,  26  N.  E.  1048;  Lyon  v.  Jones,  86  Tex.  492,  25  S.  W.  694;  Gilber 
son  V.  Miller  Min.  &  Smelting  Co.  4  Utah,  46,  5  Pac.  699;  State  v. 
Klinger,  46  Mo.  224.  But  the  practice  is  not  to  be  commended.  Stef- 
fenson  v.  Chicago,  M.  &  St.  P.  R.  Co.  48  Minn.  285,  51  N.  W.  610.  And 
it  is  ETror  to  permit  such  a  course  where  the  matter  proposed  to  be 
read  is  calculated  to  have  the  effect  of  evidence.  Galveston,  H.  &  S. 
A.  R..  Co.  V.  Wesch,  85  Tex.  593,  22  S.  W.  957 ;  Ricketts  v.  Chesa- 
peake &  O.  E.  Co.  33  W.  Va.  433,  7  L.R.A.  354,  10  S.  E.  801.  And  it 
IS  error  to  permit  counsel  to  read  irrelevant  decisions  of  a  foreign 
court  without  instructing  the  jury  as  to  the  purposes  for  which  they 
are  introduced  and  without  informing  them  that  it  is  their  duty  to 
look  to  the  court  for  the  law  so  far  as  applicable  to  the  case.  Slaught- 
er v.  Metropolitan  Street  R.  Co.  116  Mo.  269,  23  S.  W.  760.  In  Texas 
(Missouri,  K.  &  T.  R.  Co.  v.  Smith,  —  Tex.  Civ.  App.  — .  101   S.  W. 
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463)  the  court  may  permit  or  refuse  the  reading  of  authorities  in 
argument  to  jury.  The  practice  of  reading  law  text-books,  decisions, 
etc.,  to  the  jury  was  disapproved  in  Hughes  v.  General  Electrict  Light 
&  P.  Co.  107  Ky.  485,  54  S.  W.  723;  St.  Louis  Clothing  Co.  v.  J.  D. 
Hail  Dry  Goods  Co.  156  Mo.  393,  56  S.  W.  1112;  Houston  &  T.  C. 
R.  Co.  V.  Gee,  27  Tex.  Civ.  App.  414,  66  S.  W.  78 ;  Lewter  v.  Lindley, 
—  Tex.  Civ.  App.  — ,  89  S.  W.  784;  Newport  News  &  0.  P.  E. 
&  Electric  Co.  v.  Bradford,  100  Va.  231,  40  S.  B.  900;  Filley  v. 
Christopher,  39  Wash.  22,  109  Am.  St.  Rep.  853,  80  Pac.  234;  Ray 
V.  Chesapeake  &  O.  R.  Co.  57  W.  Va.  333,  50  S.  E.  413;  Hughes  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  122  Wis.  258,  99  N.  W.  897 ;  Martin  v. 
Courtney,  81  Minn.  112,  83  N.  W.  503;  Chicago,  I.  &  S.  R.  Co.  v. 
Martin,  28  Ind.  App.  468,  63  N.  E.  247.  But  the  custom  was  ap- 
proved in  Cahaba  Southern  Min.  Co.  v.  Pratt,  146  Ala.  245,  40  So. 
943;  Coyne  v.  Avery,  189  111.  378,  59  N.  E.  788;  Vocke  v.  Chicago, 
208  111.  192,  70  N.  E.  325 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Bell,  24  Tex.  Civ. 
App.  579,  58  S.  W.  614. 
See  also  upon  this  question  note  to  Union  P.  R.  Co.  v.  Yates,  40  L.R.A.  553. 

0.  'Retaliatory  statements  or  remarks. — If  an  improper  line 
of  discussion  by  counsel  is  provoked  by  similar  remarks/  or 
is  replied  to  in  like  manner,^  it  is  no  just  ground  for  complaint. 

1  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  524,  9  So.  722;  Galvin  v.  Meridian 

Nat.  Bank,  129  Ind.  439,  28  N.  E.  847 ;  Stratton  v.  Dole,  45  Neb.  472, 
63  N.  W.  875.  Contra,  Tucker  v.  Henniker,  41  N.  H.  317,  93  Am.  Dec. 
425. 

2  Moore  v.  Moore,  73  Tex.  382,  11  S.  W.  396. 

9.  Interruption  by  adverse  counsel. 

Counsel  has  a  right  to  interpose,  during  the  argument  of 
adverse  counsel,  to  object  to  his  misstating  the  evidence  or  tran- 
scending the  limits  of  argument.* 

1  Long  V.  State,  12  6a.  293,  330 ;  Elgin,  J.  &  E.  R.  Co.  v.  Fletcher,  128  111. 
619,  21  N.  E.  577;  Western  U.  Teleg.  Co.  v.  Wingate,  6  Tex.  Civ.  App. 
394,  25  S.  W.  439  (holding  it  error  for  counsel  to  ask  the  jury  either 
directly  or  by  implication  to  consider  such  an  objection  as  evidence 
against  the  party  making  it  on  the  merits  of  his  case). 

Indeed,  while  it  is  the  duty  of  the  court  to  prt'vent  improper  statements  by 
counsel  in  the  argument,  the  opposing  counsel  should  object  and  ex- 
cept to  such  improper  remarks  at  the  time  they  are  made.  Union 
P.  R.  Co.  V.  Field,  (Kan.)  69  C.  C.  A.  536,  137  Fed.  14;  Miller  v.  Nuck- 
olls, 77  Ark.  64,  4  L.R.A.  (N.S.)  149,  113  Am.  St.  Rep.  122,  91  S.  W. 
759,  7  A.  &  E.  Ann.  Cas.  110;  McDonald  v.  Champion  Iron  &  Steel  Co. 
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140  Mich.  40],  303  N.  W.  829;  Beaman  v.  Martha  Washington  Min. 
Co.  23  Utah,  139,  62  Pac.  631;  Chicago,  B.  &  Q.  R.  Co.  v.  Krayen- 
buhl,  70  Neb.  766,  98  N.  W.  44;  Bond  v.  Bean,  72  N.  H.  444,  ]01  Am. 
St.  Rep.  686,  57  Atl.  340;  Texas  C.  R.  Co.  v.  Pledger,  36  Tex.  Civ. 
App.  248,  81  S.  W.  755;  Eckhart  &  S.  Mill.  Co.  ..  Sehaefer,  101  111. 
App.  500;  St.  Louis  Southwestern  R.  Co.  v.  Dickens,  —  Tex.  Civ. 
App.  — ,  56  S.  W.  124;  Baxter  v.  Krainik,  126  Wis.  421,  105  N.  W. 
803;  Keck  v.  Bode,  23  Ohio  C.  C.  413;  Wagner  v.  Hazle  Twp.  215  Pa. 
219,  64  Atl.  405;  Eppstein  v.  Missouri  P.  R.  Co.  197  Mo.  720,  94  S. 
W.  967;  Farnandis  v.  Great  Northern  R.  Co.  41  Wash.  486,  5  L.R.A. 
(N.S.)  1086,  111  Am.  St.  Rep.  1027,  84  Pac.  18;  Quincy  Gas  & 
Electric  Co.  v.  Baumann,  203  111.  295,  67  N.  E.  807;  Leu  v.  St.  Louis 
Transit  Co.  106  Mo.  App.  329,  80  S.  W.  273;  St€'wart  v.  Metropolitan 
Street  R.  Co.  72  App.  Div.  459,  76  N.  Y.  Supp.  540;  Fishblatt  v.  New 
York  City  R.  Co.  51  Misc.  648,  99  N.  Y.  Supp.  836 ;  Portland  Gold  Min. 
Co.  V.  Flaherty,  49  C.  C.  A.  361,  111  Fed.  312,  21  Mor.  Min.  Rep.  555; 
Brzozowski  v.  National  Box  Co.  104  111.  App.  338;  English  v.  Ander- 
son, 75  Ark.  577,  88  S.  W.  583;  Louisville  &  N.  R.  Co.  v.  Smith,  27 
Ky.  L.  Rep.  257,  84  S.  W.  755;  German-American  Ins.  Co.  v.  Harper, 
70  Ark.  305,  67  S.  AV.  755. 

10.  Right  of  judge  to  regulate  argument. 

The  court  may  and  should  regulate  the  argument  of  counsel/ 
and  it  is  proper  for  the  court,  of  its  own  motion,  to  interpose 
in  restraint  of  counsel  transgressing  the  rules.*  If  counsel  is 
making  an  improper  argument,  the  court  may  stop  him  or  may 
permit  him  to  proceed,  and  correct  the  error  in  the  charge.' 

1  Chicago  k  M.  Electric  R.  Co.  v.  Judge,  135  111.  App.  377 ;  Hathaway  t. 
Detroit,  T.  &  M.  Co.  124  Mich.  610,  83  N.  W.  598;  Oliver  v.  Jessup,  137 
Mich.  642,  100  N.  W.  900. 

2Melvin  v.  Easley,  46  N.  C.  (1  Jones  L.)  386,  62  Am.  Dec.  171;  Tucker  v. 
Henniker,  41  N.  H.  317,  323;  St.  Louis  &  S.  E.  R.  Co.  v.  Myrtle,  5] 
Ind.  566,  577  and  cases  cited;  Elgin,  J.  &  E.  R.  Co.  v.  Fletcher,  128 
111.  619,  21  N.  E.  577;  Amperse  v.  Fleckenstein,  67  Mich.  247,  34  N. 
W.  564;  Frank  v.  Humphreys,  24  S.  C.  325. 

A  request  by  counsel  to  read  irrelevant  matter  in  his  argument  to  the 
jury  should  be  denied  by  the  court  on  its  own  motion,  instead  of  asking 
opposing  counsel  if  they  are  willing  to  consent  thereto,  thus  forcing 
them  to  make  objection.  Birmingham  Nat.  Bank  v.  Bradley,  116  Ala. 
142,  23  So.   53. 

And  where  the  court  has  of  its  own  motion  checked  counsel  in  the  course  of 
on  improper  argument,  it  is  error  to  fail  to  stop  counsel  for  tlie  ad- 
verse party  from  arguing  on  the  same  matter,  even  if  no  objection  be 
interposed.    Jenkins  v.  Hankins,  98  Tenn.  545,  41  S.  W,  1028. 
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Counsfl  wliu  persistently  misstates  evidence  should  be  disciplined  by  tlie 
court.  Cooley  v.  Eastern  Wire-Bound  Box  Co.  75  N.  H.  529,  77  All. 
936. 

'  Sayles  v.  Quinn,  196  Mass.  492,  82  N.  E.  713. 

11.  Withdrawal  of  remarks  caring  error. 

An  abuse  of  the  right  of  argument  constitutes  no  ground  for 
exception,  where  the  improped  remarks  are  withdrawn,  or  their 
effect  upon  the  minds  of  the  jury  has  been  removed  by  some 
action  of  court  or  counsel.' 

1  Matts  V.  Borba,  —  Cal.  — ,  37  Pac.  159 ;  Washington  &  G.  R.  Co.  v.  Pat- 
terson, 9  App.  D.  C.  423;  Towner  v.  Thompson,  82  Ga.  740,  9  S.  E. 
672;  Joliet  Street  R.  Co.  v.  Caul,  143  111.  177,  32  N.  E.  389;  Nicks  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  84  Iowa,  27,  50  N.  W.  222;  Strowger  v. 
Sample,  44  Kan.  298,  24  Pac.  425;  Nolan  v.  Johns,  126  Mo.  159,  28 
S.  W.  492;  Eickhoff  v.  Eikenbary,  52  Neb.  332,  72  N.  W.  308;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Duelin,  86  Tex.  450,  25  S.  W.  406;  Eea 
V.  Harrington,  58  Vt.  181,  2  Atl.  475;  Graves  v.  Smith,  7  Wash.  14,  34 
Pac.  213. 

If  improper  statements  by  counsel  in  argument  are  withdrawn  they  can- 
not be  used  as  the  basis  of  a  valid  exception.  Kilpatrick  v.  Grand 
Trunk  R.  Co.  74  Vt.  288,  93  Am.  St.  Rep.  887,  52  Atl.  531;  Covington 
&  C.  Bridge  Co.  v.  Smith,  28  Ky.  L.  Rep.  529,  89  S.  W.  674;  Christen- 
sen  V.  Lambert,  67  N.  J.  L.  341,  51  Atl.  702;  Cleveland  City  R.  Co. 
V.  Roebuck,  22  Ohio  C.  C.  99,  12  Ohio  C.  D.  202;  Galveston,  H.  &  S.  A, 
R.  Co.  v.  Nicholson,  —  Tex.  Civ.  App.  — ,  57  S.  W.  693;  The  Fair  v. 
Hoffmann,  209  111.  330,  70  N.  E.  622;  McKnight  v.  Detroit  &  M.  R.  Co. 
135  Mich.  307,  97  N.  W.  772;  Baker  v.  Independence,  93  Mo.  App.  165; 
University  of  Illinois  v.  Spalding,  71  N.  H.  163,  62  L.R.A.  817,  51  Atl. 
731;  International  &  G.  N.  R.  Co.  v.  Mercer,  —  Tex.  Civ.  App.  — ,  78 
S.  W.  562;  Southern  Indiana  R.  Co.  v.  Fine,  163  Ind.  617,  72  N.  E. 
589.  But  see  Wolffe  v.  Minnis,  74  Ala.  386;  Baker  v.  Madison,  02  Wis. 
137,  22  N.  W.  141,  583. 

The  mere  formal  announcement  by  the  court  that  counsel's  objection  to 
improper  argument  is  sustained  is  not  sufficient.,  Andrews  v.  Chicago, 
M.  &  St.  P.  R.  Co.  96  Wis.  348,  71  N.  W.  372;  McKenna  v.  McKenna, 
118  III.  App.  240. 

The  error  may  generally  be  cured,  however,  by  the  charge.  Ft.  Smitli 
Lumber  Co.  v.  Cathey,  74  Ark.  604,  86  S.  W.  806;  Maddox  v.  Morris, 
110  Ga.  309,  35  S.  E.  170;  Collins  Park  &  B.  R.  Co.  v.  Ware,  112  Ga. 
663,  37  N.  E.  975 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Kinnare,  203 
Bl.  388,  67  N.  E.  826;  Shaw  v.  Chicago  &  G.  T.  R.  Co.  123  Mich.  629,  49 
L.R.A.  308,  81  Am.  St.  Rep.  230,  82  N.  W.  618;  Pierce  v.  Brennan,  88 
Minn.  50,  92  N.  W.  507;  Chilson  v.  Houston.  9  N.  D.  498,  84  N.  W.  345; 
Dougherty  v.  Pittsburgh  R.  Co.  213  Pa.  346,  62  Atl.  926;  International 
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&  G.  2Sr.  R.  Co.  V.  Dalwigh,  —  Tex.  Civ.  App.  — ,  56  S.  W.  136;  Chicago 
&  E.  I.  R.  Co.  V.  Zapp,  209  111.  339,  70  N.  E.  623;  Sweeney  v.  New 
York  C.  &  H.  R.  R.  Co.  83  App.  Dlv.  565,  81  N.  Y.  Supp.  1112. 

Though  it  may  be  so  serious  that  no  subsequent  action  can  remove  the  pre- 
judice. Galveston,  H.  &  S.  A.  R.  Co.  v.  Kutae,  72  Tex.  643,  11  S.  W. 
127;  McHenry  Coal  Co.  v.  Sneddon,  98  Ky.  684,  34  S.  W.  228.  The 
rule  in  New  Hampshire  requires  a  verdict  to  be  set  aside  for  un- 
warranted remarks  of  counsel  in  argument,  unless  the  trial  judge  finds 
as  a  fact  that  the  jury  were  not  influenced  thereby  or  that  the  effect 
upon  their  minds  was  wholly  removed.  Bullard  v.  Boston  &  M.  R.  Co. 
64  N.  H.  27,  5  Atl.  838. 

Counsel's  persistence  in  arguing  outside  the  record  after  objection  by  oppo- 
site counsel  and  admonition  from  the  court  will  require  reversal.  Wil- 
burn  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  48  Mo.  App.  224;  Rudolph  v.  Land- 
werlen,  92  Ind.  34. 

12.  Amending  pleadings  during  argument. 

Under  a  statute  permitting  pleadings  to  be  amended  "on" 
the  trial,  an  amendment  may  be  allowed  during  the  argument. 
On  the  trial  means  before  the  close  of  it.^ 

1  Franklin  F.  Ins.  Co.  v.  Findlay,  6  Whart.  483,  39  Am.  Dec  430. 


XXIII.— THE  INSTRUCTIONS. 

A.  Gentbal  Rules. 

1.  In  general. 

2.  Power  of  court;  necessity  of  request. 

3.  State  statutes  in  United  States  courts. 

4.  Right  of  request. 

5.  Requiring  written  request;  time,  signature,  etc. 

6.  Right  of  counsel  to  see. 

7.  Ruling  on  requests. 

a.  In  general. 

b.  Complex  request. 

c.  Modifying,  limiting,  and  qualifying  requests. 

d.  Marking  instructions  "given"  or  "refused." 

8.  Amended  or  substituted  requests. 

9.  Requiring  the  charge  to  be  in  writing. 

a.  In  general. 

b.  Statutes. 

c.  What  must  be  in  writing. 

d.  Charge  taken  down  by  stenographer. 

e.  Charge  subsequently  reduced  to  writing. 

f.  Oral  e.xplanations,  modifications,  additions,  etc. 

g.  Numbering  paragraphs  of  the  charge, 
h.  Signing  the  charge. 

10.  Form  and  style  generally. 

11.  Clearness,  definiteness,  and  certainty. 

12.  Argumentativeness. 

13.  Consistency  and  harmony. 

14.  Defining  and  explaining  technical  terms. 

B.  Instructions  as  to  Pleadings  and  Evidence. 

15.  Stating  the  issues;  singling  out,  ignoring,  and  eliminating  issues. 

16.  Referring  to  pleadings. 

17.  Separate  defenses. 

18.  Superfluous  allegation. 

19.  Limiting  to  issues  and  evidence. 

20.  Conforming  to  facts  in  evidence. 

21.  Burden  of  proof. 

22.  Presumption  of  law. 

23.  Presumption  of  fact. 

24.  Assuming  specific  fact. 

25.  Summing  up  and  stating  evidence. 

26.  Stating  evidence  In  detail. 
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27.  Stating  testimony  in  language  of  witness. 

28.  Ignoring  evidence. 

29.  As  to  lack  of  evidence. 

30.  Disregarding  evidence. 

31.  Expressing  opinion  on  weight. 

32.  Sufficiency  of  evidence. 

33.  Result  of  testimony. 

34.  Circumstantial  evidence. 

35.  Alternative  propositions. 

36.  Misuse  of  evidence. 

37.  Affirmative  and  negative  testimony. 

38.  Testimony  of  party. 

a.  When  his  only  evidence. 

b.  When  contradicted  by  himself. 

39.  Conflict  between  adverse  parties'  testimony. 

40.  Omission  to  call  a  witness. 

41.  Refusal  to  produce  document. 

42.  Cumulative  evidence. 

43.  Unimpeached  and  uncontradicted  testimony. 

44.  Impeached  testimony. 

45.  Falstos  in  uno. 

46.  Incredible  fact. 

47.  Expert  testimony. 

48.  Construction  and  effect  of  writing. 

49.  Requisite  cogency  of  evidence. 

a.  Civil  issue. 

b.  As  to  crime. 

50.  Doubtful  rule  of  law. 

C.  Instructions  Relating  to  Effect  of  Veedict. 

51.  Interest  on  actual  damages. 

52.  Double  or  treble  damages. 

53.  Informing  jury  as  to  effect  of  verdict, — on  costs, — on  imprison- 

ment. 

D.  Further  Requests  and  Exceptions. 

54.  Further  instructions. 

55.  Exception  to  charge. 

a.  In  general. 

b.  To  variance  from  request, 
t.  When  to  be  taken. 

[The  statutes  existing  in  many  of  the  states,  restraining  the 
judge's  instructions,  are  so  diverse  and  so  diversely  construed, 
and  so  well  understood  each  in  their  oaati  locality,  that  I  have 
not  thought  it  hest  to  take  the  necessary  space  to  state  them; 
and  I  have  heen  confirmed  in  this  by  the  impression  that  they 
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chiefly  are  due  to  causes  that  may  not  be  generally  permanent, 
and  will  be  likely  to  give  way  in  course  of  time. 

In  respect  to  "special  verdicts"  and  "special  questions,"  the 
reader  will  find  much  confusion  in  the  language  of  the  reports, 
answers  to  special  questions  being  often  called  special  verdicts. 
As  the  two  proceedings  are  entirely  distinct  (although  p\itting 
special  questions  is  a  convenient  substitute  for  asking  a  special 
verdict),  it  may  be  useful  here  to  make  clear  my  use  of  these 
expressions.  A  special  verdict,  properly  so-called,  is  a  finding 
of  facts,  with  conclusion  in  the  alternative,  that  if  upon  these 
facts  the  law  is  for  plaintiff,  the  jury  find  for  plaintiff,  if  upon 
these  facts  it  is  for  defendant,  the  jury  find  for  defendant.  The 
jury  have,  in  certain  cases,  a  right  to  find  thus  speciallj-  on  all 
or  any  of  the  issues,  and  this  enables  them  sometimes  to  agree 
in  appearance  and  be  discharged,  while,  in  reality,  disagreeing, 
those  in  favor  of  an  absolute  verdict  one  way  being  content  to 
accompany  it  with  a  special  verdict  which  those  opposed  to  the 
general  verdict  think  will  vindicate  their  view. 

The  putting  of  special  questions  is  an  analogous  mode  of  re- 
quiring the  jury  to  find  on  any  facts  in  issue;  and  though  it 
may  have  a  similar  effect  it  has  great  advantage  in  defining  the 
pivotal  facts  so  as  to  enable  the  court  to  apply  the  law  with  more 
justice  than  a  general  verdict  would. 

The  finding  of  the  jury  in  either  ease  is,  in  a  general  sense, 
a  "special"  verdict;  but  it  is  more  convenient,  for  clearness  in 
stating  the  rules  here,  to  confine  the  term  "special  verdict"  to 
what  was  known  as  such  at  common  law;  and  to  designate  an- 
swers given  under  the  more  modern  method  of  putting  ques- 
tions, as  "special  findings."] 

A.  Geneeal  Rules. 
1.  In  general. 

The  ofiice  of  an  instruction  is  to  explain  the  facts  and  to  de- 
clare what  rules  of  law  will  apply  to  any  set  of  facts  which  may 
be  found  on  the  evidence.*  A  charge  must  be  considered  accord- 
ing to  its  entirety,  and  not  according  to  isolated  paragraphs,'' 
and  must  be  construed  with  reference  to  the  law  and  the  evi- 
dence and  the  actual  issues.* 

1  St.  Louis  Southwestern  R.  Co.  t.  Cleland,  50  Tex.  Civ.  App.  499,  110  S, 
W.  122. 
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2  Clary  v.  Isom,  56  Pla.  236,  47  So.  919;   Atlantic  Coast  Line  R.  Co.  v. 

Dees,  56  Fla.  127,  48  So.  28;  Florida  R.  Co.  v.  Sturkey,  56  Fla.  196, 
48  So.  34;  Atlantic  Coast  Line  R.  Co.  v.  Jones,  132  Ga.  189,  63  S.  E. 
834;  Colbeck  v.  Sampsell,  140  111.  App.  566;  American  Sheet  &  Tin 
Plate  Co.  V.  Buey,  43  Ind.  App.  501,  87  N.  E.  1051;  Revia  v.  Raleigh,  150 
N.  C.  348,  63  S.  E.  1049;  Missouri,  K.  &  T.  R.  Co.  v.  Snow,  53  Tex. 
Civ.  App.  184,  115  S.  W.  631;  McCormick  v.  Columbia  Electric  Street 
R.  Light  &  P.  Co.  85  S.  C.  455,  67  S.  E.  562;  Chicago,  R.  I.  &  P. 
R.  Co.  ..  Johnson,  25  Okla.  960,  27  L.R.A.(N.S.)  879,  107  Pac.  662. 

3  Southern  P.  Co.  v.  Hall,  41  C.  C.  A.  50,  100  Fed.  760;  Slack  v.  Harris, 

200  111.  96,  65  N.  E.  669;  Bickel  v.  Martin,  115  111.  App.  367;  Yazoo 
&.  M.  Valley  R.  Co.  v.  Williams,  87  Miss.  344,  39  So.  489,  the  language 
of  the  instructions  should  be  in  its  ordinary  meaning) ;  Harman  v. 
Maddy  Bros.  57  W.  Va.  66,  49  S.  E.  1009;  Donk  Bros.  Coal  &  Coke 
Co.  V.  Peton,  192  111.  41,  61  N.  E.  330;  Atlantic  Coast  Line  R.  Co.  v. 
Taylor,  125  Ga.  454,  54  S.  E.  622;  Malott  v.  Crow,  90  lU.  App.  628; 
Choctaw,  0.  &  G.  R.  Co.  v.  Tennessee,  191  U.  S.  326,  48  L.  ed.  201, 
2i  Sup.  Ct.  Rep.  99;  Macon  v.  Holcomb,  205  111.  643,  69  N.  E.  79; 
Bristow  V.  Atlantic  Coast  Line  R.  Co.  72  S.  C.  43,  51  S.  E.  529; 
Rosenstein  v.  Fair  Haven  &  W.  R.  Co.  78  Conn.  29,  60  Atl.  1061; 
Edwards  v.  Chicago  &  A.  R.  Co.  94  Mo.  App.  36,  67  S.  W.  950;  Mc- 
Cormick Harvesting  Mach.  Co.  v.  Hiatt,  4  Neb.  (Unof.)  5S7,  95  N.  W. 
•627. 

2.  Power  of  court;  necessity  of  request. 

In  the  absence  of  a  statute  to  the  contrary  the  judge  has 
power  to  instruct  the  jury  sua  sponte,^  but  it  is  usually  held 
to  be  in  his  discretion  whether  to  do  so  or  not,  if  neither  party 
request  it.* 

If  a  party  desires  an  instriiction,  he  should  make  timely  re- 
quest therefor.* 

1  Thistle  V.  Frostburg  Coal  Co.  10  Md.  129;  Stumps  v.  Kelley,  22  111.  140; 

York  V.   Maine  C.   R.  Co.   84  Me.   117,   18   L.R.A.   60,   24  Atl.   790; 

Hatt  V.  Nay,  144  Mass.  186,  10  N.  E.  807. 
In  Mississippi,  a  statute  forbids  the  judge  to  charge  except  upon  request. 

Archer  v.  Sinclair,  49  Miss.  343. 
In  Iowa,  a  justice  of  the  peace  has  no  power  to  charge  the  jury  in  a 

case   on  trial  before   him.     St.  Joseph   Mfg.   Co.   v.   Harrington,   53 

Iowa,  380,  5  N.  W.  568. 
In  Alabama,  a  charge  by  the  court  of  its  own  motion  upon  the  effect  of 

the  evidence  is  expressly  forbidden  by  statute.     (Code  1896,  §  3326.) 

Mayer  v.  Thompson-Hutchinson  Bldg.  Co.  116  Ala.  634,  22  So.  859. 

Even  though  the  credibility  of  the  evidence  be  submitted  to  the  iury. 

Parker  v.  Daughtry,  111  Ala.  529,  20  So.  362. 
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■This  is  the  undoubted  rule  of  practice  as  to  submitting  to  the  jury  a 
particular  point,  or  particularizing  or  making  more  definite  the  points 
submitted;  the  courts  agreeing  with  practical  unanimity  that  partial 
nondirection,  or  omission  to  charge  as  to  a  particular  issue,  or  mere 
generalization,  indefiniteness,  ambiguousness  and  the  like,  constitute 
no  reversible  error  in  the  absence  of  a  specific  request  for  more  spe- 
cific and  comprehensive  instructions.  Penncck  v.  Dialogue,  2  Pet.  1, 
7  L.  ed.  327,  affirming  4  Wash.  C.  C.  538,  Fed.  Cas.  No.  10,941;  Wil- 
liams V.  Simons,  16  C.  C.  A.  628,  36  U.  S.  App.  16,  70  Fed.  40,  and 
cases  cited;  Backus  v.  Fort  Street  Union  Depot  Co.  1C9  U.  S.  557, 
42  L.  ed.  853,  18  Sup.  Ct.  Rep.  445  and  cases  cited;  Seaboard  Mfg. 
Co.  V.  Woodson,  98  Ala.  378,  11  So.  733;  Chandler  v.  Lazarus,  55 
Ark.  312,  18  S.  W.  181;  Nichol  v.  Laumeister,  102  Cal.  658,  30  Pac. 
925;  Highlands  v.  Raine,  23  Colo.  295,  47  Pac.  283;  Lutton  v.  Vernon, 
62  Conn.  1,  23  Atl.  1020,  27  Atl.  589;  Lungren  v.  Brownlie,  22  Fla. 
491;  Norman  v.  Georgia  Loan  &  T.  Co.  92  Ga.  295,  18  S.  E.  27; 
Chicago  &  A.  R.  Co.  v.  Esten,  78  111.  App.  320,  affirmed  in  178  111. 
192,  52  N.  E.  954;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Conoyer,  149  Ind. 
524,  48  N.  E.  352,  49  N.  E.  452;  Reizenstein  v.  Clark,  104  Iowa,  287, 
73  N.  W.  588;  Reamer  v.  Columbia,  5  Kan.  App.  543,  47  Pac.  186; 
Turner  v.  King,  98  Ky.  253,  260,  32  S.  W.  941,  38  S.  W.  405  (where 
it  was  said:  "In  a  criminal  case  it  is  the  duty  of  the  court  to  give 
the  whole  law  of  the  case,  but  in  a  civil  action  the  court  is  not  re- 
quired, unless  called  on  to  do  so,  to  give  instructions  embracing 
every  theory  of  the  plaintiff's  cause  of  action  that  is  or  may  be 
supported  by  the  testimony,  or  that  of  the  defense,  and  if  the  instruc- 
tions given  are  otherwise  objectionable,  the  fact  the  court  has  omitted 
to  give  to  the  jury  every  instruction  authorized  affords  no  ground  for 
a  reversal");  Carter  v.  Avgusta,  84  Me.  418,  24  Atl.  892;  Buzzell 
V.  Emerton,  161  Mass.  176,  36  N.  E.  796;  Ziebarth  v.  Nye,  42  Minn. 
541,  44  N.  W.  1027;  Earth  v.  Kansas  City  Elev.  R.  Co.  142  Mo.  535, 
44  S.  W.  778  (where  it  was  said  that  "In  civil  cases  it  is  not  the 
duty  of  the  trial  court  to  instruct  of  its  own  motion  if  the  parties 
neglect  to  ask  proper  instructions");  Kelley  v.  Cable  Co.  7  Mont. 
70,  14  Pac.  633;  Weber  v.  Whetstone,  53  Neb.  371,  73  N.  W.  695; 
Allison  V.  Hagan,  12  Nev.  38;  Dow  v.  Merrill,  05  N.  H.  107,  18  Atl. 
317;  Haupt  v.  Pohlmann,  16  Abb.  Pr.  301,  307,  1  Robt.  121;  Quinby 
V.  Carhart,  133  N.  Y.  579,  30  N.  E.  972;  Thompson  v.  Western  U. 
Teleg.  Co.  107  N.  C.  449,  12  S.  E.  427;  Cleveland  Rolling  Mill  Co. 
V.  Corrigan,  46  Ohio  St.  283,  3  L.R.A.  385,  20  N.  E.  466;  Pennsylvania 
Co.  V.  Rossman,  13  Ohio  C.  C.  Ill,  7  Ohio  C.  D.  119;  Johnson  v. 
Hibbard,  29  Or.  184,  41  Atl.  327,  and  cases  cited;  Strother  v.  South 
Carolina  &  G.  R.  Co.  47  S.  C.  375,  25  S.  E.  272;  Winn  v.  Sanborn, 
10  S.  D.  642,  75  N.  W.  201;  Maxwell  v.  Hill,  89  Tenn.  584,  15  S. 
W.  253,  and  cases  cited;  Maverick  v.  Maury,  79  Tex.  435,  15  S.  W. 
686;  Box  V.  Kelso,  5  Wash.  360,  31  Pac.  973;  Kliegel  v.  Aitken, 
Abbott,  Civ.  Jur.  T.— 41. 
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94  Wis.  432,  35  L.E.A.  249,  59  Am.  St.  Eep.  900,  69  N.  W.  67 ;  Buuw 
V.  McMahon,  6  Wyo.  24,  42  Pac.  23. 
So,  also,  in  some  states,  as  to  submitting  tlie  case  to  the  jury  without 
any  charge  whatever.  Berry  v.  Texas  &  N.  0.  R.  Co.  72  Tex.  620. 
10  S.  W.  726;  Taft  v.  Wildman,  15  Ohio,  125.  See  also  Stuekey  v. 
Fritsclie,  77  Wis.  329,  46  N.  W.  59,  where  it  was  held  that  a  statute 
requiring  instructions  when  given  on  request  to  be  given  in  writing, 
unless  the  giving  of  them  in  writing  is  waived  by  the  parties,  doe* 
not  require  the  judge  to  charge  the  jury  in  every  case,  whether  re- 
quested to  do  so  or  not,  but  was  enacted  only  for  the  purpose  of 
requiring  written  instructions  when  requested.  In  this  case  the 
judge  submitted  the  case  to  the  jury  without  any  charge  whatever, 
and,  as  no  request  for  a  charge  was  made,  there  was  held  to  be  no 
ground  for  complaint. 

So,  that  an  instruction  was  oral  instead  of  in  writing,  as  required  by  law. 
was  no  ground  for  reversal  when  no  definite  request  was  made  for 
written  charge,  and  the  verdict  included  nothing  that  the  prevailinL; 
party  was  not  entitled  to,  see  Perkins  v.  Marrs,  15  Colo.  262,  25  Pac. 
168. 

On  the  other  hand,  there  are  cases  which  hold  it  to  be  the  duty  of  tlio 
judge  to  present  to  the  jury  the  substantial  issues  in  the  cause  and 
state  to  them  the  principles  of  law  governing  the  rights  of  the  par- 
ties, irrespective  of  whether  any  specific  instructions  are  requested 
by  counsel  or  not.  Barton  v.  Gray,  57  Mich.  622,  24  N.  W.  638; 
Central  R.  Co.  v.  Harris,  76  Ga.  502;  Upton  v.  Paxton,  72  Iowa, 
299,  33  N.  W.  773;  Donahue  v.  Windsor  County  Mut.  F.  Ins.  Co.  56 
Vt.  379.  So,  also,  by  statute  in  North  Carolina  (Code  §  395)  ;  Tucker 
v.  Satterthwaite,  120  N.  C.  118,  27  S.  E.  45. 

That  a  general  request  that  the  judge  shall  so  charge  can  add  no  force 
whatever  to  the  judge's  obligation  in  this  respect,  see  Hanover  F. 
Ins.  Co.  V.  Stoddard,  52  Neb.  745,  73  N.  W.  291.  And  where  the  judge 
has  failed  of  his  duty  in  this  respect,  and  it  is  apparent  from  the 
record  that  the  jury  probably  took  a  wrong  view  of  the  law,  a  new 
trial  will  be  awarded.  York  Park  Bldg.  Asso.  v.  Barnes,  39  Neb. 
834,  58  N.  W.  440. 

s  Jones  V.  Seymour,  95  Ark.  593,  130  S.  W.  5G0;  Sandberg  v.  Borstadt, 
48  Colo.  96,  109  Pac.  419;  Mitchell  v.  Boyce,  —  Tex.  Civ.  App.  — , 
120  S.  W.  1016;  Suiter  v.  Chicago,  R.  I.  &  P.  R.  Co.  84  Neb.  256,  121 
X.  W.  113;  Thomas  v.  Williams,  139  Wis.  467,  121  N.  W.  148;  Py. 
V.  Pye,  133  Ga.  246,  65  S.  E.  424;  Warrington  v.  Kallaner,  135  Mo. 
App.  5,  115  S.   W.  492. 

3.  State  statutes  in  United  States  courts. 

State  laws  prescribing  the  manner  in  which  the  judge  shall 
discharge  his  duty  in  charging  the  jury,  or  the  papers  which 
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he  will  penxiit  to  go  to  them  in  their  retirement,  or  the  requir- 
ing the  jury  to  answer  special  interrogatories  in  addition  to 
their  general  verdict,  do  not  apply  to  the  courts  of  the  United 
States.^ 

1  Indianapolis  &  St.  L.  E.  Co.  v.  Hoist,  93  U.  S.  291,  23  L.  ed.  898;  Nudd 
V.  Burrows,  91  U.  S.  426,  23  L.  ed.  286;  United  States  v.  Train,  12 
Fed.  852. 

For  these  regulations  the  local  statutes  should  be  consulted.  In  the  ab- 
sence of  any  regulation  requiring  it,  the  judge's  instructions  need  not 
be  reduced  to  writing,  except  to  the  extent  necessary  for  enabling 
counsel  to  except.     Smith  v.  Crichton,  33  Md.  103,  108. 

4.  Right  of  request. 

A  party  has  a  right  to  submit  a  question  of  law  arising  on  un- 
disputed facts  or  upon  a  hypothetical  statement  within  the 
scope  of  the  evidence,  and  to  have  the  instruction  of  the  court 
given  to  the  jury  thereon;  and  it  is  error  to  refuse  to  listen  tu 
a  timely  request  so  to  do.^ 

1  Chapman  v.  McCormick,  86  N.  Y.  479 ;  Missouri,  K.  &  T.  R.  Co.  v.  Mc- 
Glamory,  89  Tex.  635,  35  S.  W.  1058;  Sutton  v.  Dana,  15  Colo.  98, 
25  Pac.  90. 

The  right  of  counsel  to  present  requests  to  charge  was  considered  in  O'Neil 
V.  Dry  Dock,  E.  B.  &  B.  E.  Co.  129  N.  Y.  125,  29  N.  E.  84,  and  the 
I'ule  stated  above  was  reiterated,  but  was  held  to  be  inapplicable  to 
that  particular  case. 

And  it  is  error  to  refuse  a  requested  instruction  because  not  included 
among  the  written  requests  presented  to  the  judge  before  his  charge, 
in  accordance  with  a  direction  to  that  effect,  where  it  is  upon  a  ma- 
terial point  which  the  appellant  might  reasonably  anticipate  would 
be  covered  by  the  charge.  fJallagher  v.  McMullin,  7  App.  Div.  321, 
40   N.   Y.   Supp.   222. 

5.  Requiring  written  request ;  time,  signature,  etc. 

The  courts  generally  have  power,  either  by  statute,  rule  of 
court,  or  under  the  practice  settled  by  adjudicated  cases,  to 
require  that  instructions  asked  for  be  presented  before  argument 
made  to  the  jury,*  or  before  the  general  charg'p  to  the  jury,^ 
and  in  writing;'  and,  in  some  states,  there  are  statutes  requir- 
ing them  to  be  numbered*  and  signed  by  the  parties  asking  them, 
or  their  counsel.' 

Eut,  notwithstanding  such  a  limit  of  time,  counsel  acting  in 
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good  faith  has  a  right,  after  the  judge  has  instructed  the  jury 
and  before  they  have  retired,  to  request  him  to  correct  an  error 
or  supply  a  deficiency.  ° 

1  Manhattan  L.  Ins.  Co.  v.  Francisco,  17  Wall.  672,  678,  21  L.  ed.  698, 

700;  Chicago  v.  Fitzgerald,  75  111.  App.  174;  Craig  v.  Frazier,  127 
Ind.  286,  26  N.  E.  842;  Lake  Erie  &  W.  R.  Co.  v.  Brafford,  15  Ind. 
App.  655,  43  N.  E.  882,  44  N.  E.  551;  Ela  v.  Coekshott,  119  Mass. 
416,  438;  Re  Keohane,  179  Mass.  09,  60  N.  E.  400;  Root  v.  Boston 
Elev.  R.  Co.  183  Mass.  418,  67  N.  E.  365;  Ward  v.  Albermarle  & 
R.  R.  Co.  112  N.  C.  168,  16  S.  E.  921  (where  it  is  held  that  requests 
must  be  presented  at  or  before  the  close  of  the  evidence,  notwithstand- 
ing silence  of  the  Code  (§  415)  in  relation  thereto.  See  also  cases 
there  cited)  ;  Caldwell  v.  Brown,  9  Ohio  C.  C.  691,  6  Ohio  C.  D.  694; 
Batdorff  v.  Fehler,  6  Sadler  (Pa.)  559,  9  Atl.  468.  According  to 
Shober  v.  Wheeler,  113  N.  C.  370,  18  S.  E.  328,  it  is  discretionary 
with  the  judge  whether  he  will  consider  or  ignore  requests  handed 
to  him  out  of  time,  and  that  he  grants  or  refuses  a  request  after 
argument  begun  affords  no  ground  for  complaint  to  the  other  side. 
But  according  to  Chicago  Anderson  Pressed  Brick  Co.  v.  Sobkowialc, 
148  111.  573,  36  N.  E.  572,  it  is  Improper  to  refuse  an  instruction 
asked,  on  the  ground  that  it  was  not  presented  in  time,  in  the  ab- 
sence of  any  rule  of  court  in  writing  and  of  record,  limiting  the 
time  within  which  instructions  shall  be  presented.  The  opinion  ia 
silent,  however,  as  to  when  the  request  was,  in  fact,  submitted.  See 
also  Heligmann  v.  Rose,  13  L.R.A.  272,  note,  for  cases  on  when  re- 
quests are  properly  submitted. 

And  giving  an  instruction  in  response  to  a  question  by  a  juror  after  the 
other  instructions  had  been  given  is  not  a  violation  of  a  rule  of  court 
that  instructions  will  not  be  examined  unless  presented  before  the 
commencement  of  the  final  argument,  except  where  the  rule  will  work 
injustice,  the  question  of  the  juror  presenting,  in  fact,  such  an  ex- 
ception as  was  contemplated  by  the  rule.  Arnold  v.  Phillips,  59  111. 
App.  213. 

A  request  of  counsel  for  defendant,  while  plaintiff  was  making  his  closing 
speech,  that  the  court  instruct  the  jury  upon  the  law  of  the  case,  was 
held  premature  and  properly  refused,  in  Richmond  &  M.  R.  Co.  v. 
Humphreys,  90  Va.  425,  18  S.  E.  901. 

In  Ohio,  not  only  must  the  request  be  made  before  argument,  but,  if 
requested,  the  instruction  must  be  given  before  argument.  Monroe- 
ville  V.  Root,  54  Ohio  St.  523,  44  N.  E.  237.  But  it  is  not  error 
for  the  court  in  its  final  charge  to  give  charges  submitted  with  re- 
quest that  they  be  made  part  of  the  charge,  but  without  request  that 
they  be  given  before  argument  of  counsel.  Toledo  v.  Higgins,  12 
Ohio  C.  C.  646,  7  Ohio  C.  D.  29. 

2  Thus,   in   Utah,   an   instruction   not  presented   to   the   court   before   the 
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oharge  to  the  jury  is  given  is  properly  refused.  Comp.  Laws,  § 
3362;  Flint  v.  Nelson,  10  Utah,  261,  37  Pac.  479. 

Bequest  for  instruction  after  regular  oharge  to  jury  comes  too  late.  Chi- 
cago V.  Le  Moyne,  56  C.  C.  A.  278,  119  Fed.  662. 

But,  in  Tennessee,  counsel  should  first  hear  the  general  charge  and  then 
make  such  requests  as  in  their  opinion  are  right  and  proper  in  exten- 
sion or  modification.  And  requests  for  special  or  additional  instruc- 
tions made  before  any  charge  has  been  given,  none  of  which  are  re- 
quested afterward,  are  properly  refused.  Railway  Cos.  v.  Hendricks, 
88  Tenn.  710,  13  S.  W.  696,  14  S.  W.  488.  So,  too,  where  they  are 
submitted  at  the  conclusion  of  the  evidence  and  no  request  for  ad- 
ditional instructions  is  made  after  the  general  charge.  Chesapeake 
O.  &  S.  W.  E.  Co.  V.  Foster,  88  Tenn.  671,  13  S.  W.  694,  14  S.  W. 
428.  It  is  usual,  however,  for  counsel  by  oral  argument  or  written 
statement,  sometimes  both,  to  present  their  views  of  the  law  of  the 
case  in  advance  of  the  general  charge.  That  is  a  proper  practice, 
and  instead  of  being  condemned,  it  is  to  be  encouraged;  yet  such 
presentation  is  not  to  be  treated-  as  a  request  for  an  additional  in- 
struction, and  made  ground  for  reversal  if  not  adopted  by  the  trial 
judge. 

«N.  C.  Code,  §  415;  Kan.  Gen.  Stat.  1897,  chap.  95,  §  285;  Manhattan 
L.  Ins.  Co.  v.  Francisco,  17  Wall.  672,  21  L.  ed.  698;  Ricketts  v. 
Birmingham  Street  R.  Co.  85  Ala.  600,  5  So.  353;  Chicago  v.  Fitz- 
gerald, 75  111.  App.  174;  Tays  v.  Carr,  37  Kan.  141,  14  Pac.  450; 
Caldwell  v.  Brown,  9  Ohio  C.  C.  691,  6  Ohio  C.  D.  694. 

And  a  statutory  requirement  that  the  request  be  in  writing  applies  to  a 
requested  instruction  for  a  direction  of  a  verdict.  Swift  &  Co.  v. 
Fue,  167  III.  443,  47  N.  E.  761. 

Good  practice  requires  that  counsel  desiring  to  request  instructions  should 
present  their  requests  to  the  judge  in  separate  and  distinct  proposi- 
tions, fairly  and  legibly  written,  before  the  judge  begins  his  charge. 

If  the  presentation  of  requests  is  delayed  until  after  the  judge  has  charged 
the  jury,  he  may  not  unreasonably  require  them  to  be  presented  oral- 
ly, or  by  reading  them,  he  responding  to  each  as  read;  or  he  may, 
in  his  discretion,  require  them  to  be  first  submitted  to  the  adverse 
counsel,  and  then  charge  those  that  are  consented  to  and  determine 
whether  or  not  to  charge  those  that  are  not  consented  to. 

Tlie  court  is  not  bound  to  comply  with  an  oral  request  to  modify  a  written 
charge  wliere,  upon  reading  it  to  the  jury  in  its  exact  language,  the 
counsel  presenting  it  states  that  if  he  so  requested  in  writing  it  was 
a  clerical  error,  and  proceeds  to  state  the  alleged  error,  and  the  court 
for  the  purpose  of  vinderstanding  it  requests  him  to  reduce  the 
modification  to  writing,  and  he  fails  to  do  so.  Savannah,  T.  &  I.  of 
H.  R.  Co.  V.  Beasley,  94  Ga.  142,  21  S.  E.  285. 

*For  example,  see  Kan.  Gen.  Stat.  1897,  chap.  95,  §  285;  Mason  v.  Sieglitz, 
22  Colo.  320,  44  Pac.  5S8. 
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6  For  instance,  see  N.  C.  Code,  §  415,  Kan.  Gen.  Stat.  1897,  chap.  95,  §  285 ; 
Craig  V.  Fiazier,  127  Ind.  286,  26  N.  E.  842 ;  Lake  Erie  &  W.  R.  Co.  v. 
Braflford,  15  Ind.  App.  655,  43  N.  E.  882,  44  N.  E.  551;  Mason  v.  Sieg- 
litz,  22  Colo.  320,  44  Pac.  588. 

That  requests  should  be  numbered  and  signed,  see  Collett  v.  State,  156 
Ind.  64,  59  N.  E.  168;  Morisette  v.  Howard,  62  Kan.  463,  63  Pac. 
756;  Cliicago  Live  Stock  Commission  Co.  v.  Fix,  15  Okla.  37,  78  Pac. 
316;  Thornton-Thomas  Mercantile  Co.  v.  Bretherton,  32  Mont.  80,  80 
Pac.  10 ;  Moore  v.  Brown,  27  Tex.  Civ.  App.  208,  64  S.  W.  946. 

And  that  an  unsigned  request  may  properly  be  refused,  see  Texas  &  P.  R. 
Co.  V.  Mitchell,  —  Tex.  Civ.  App.  — ,  26  S.  W.  154. 

But  where  a  request  is  adopted  and  made  the  charge  of  the  court  by  the 
judge's  marking  it  "given''  and  signing  it  officially,  the  objection  that 
it  was  not  signed  by  counsel  asking  it  is  without  merit.  Galveston, 
H.  &  S.  A.  E.  Co.  V.  Neel,  —  Tex.  Civ.  App.  — ,  26  S.  W.  788. 

The  object  in  requiring  prayers  for  instructions  to  be  numbered  and  signed 
is  not  for  tlie  information  or  guidance  of  the  jury,  but  for  the  conven- 
ience of  the  court  and  the  protection  of  the  parties  litigant  in  the  mat- 
ter of  preserving  their  objections  and  exceptions.  If  a  party  omits 
this  requirement,  or  suffers  the  opposing  party  to  do  so  without  ob- 
jecting in  apt  time,  he  will  not  be  heard  afterwards  to  complain  of 
the  omission.  The  trial  court  is  not  bound  to  entertain  an  objection 
that  instructions  are  not  numbered  and  signed  when  the  same  is 
presented  for  the  first  time  on  a  motion  for  a  new  trial;  nor  will  the 
appellate  court  consider  such  an  objection  on  appeal  or  writ  of  error, 
unless  it  appears  that  timely  objection  was  made  in  the  court  below. 
Moffatt  v.  Tenney,  17  Colo.  189,  30  Pac.  348,  and  cases  cited. 

6  Crippen  v.  Hope,  38  Mich.  344;  Brick  v.  Bosworth,  162  Mass.  334,  39  N.  E. 
36;  s.  p.  Chapman  v.  McCormick,  80  N.  Y.  479.  See  also  Further  In- 
structions, infra,   §   65. 

And  it  is  error  to  refuse  a  proper  request,  although  not  in  writing,  to  qual- 
ify the  charge  given,  where  such  qualification  would  relieve  the  charge 
of  error,  and  without  it  the  charge  does  not  fully  and  accurately  pre- 
sent the  law.  Amcrieus,  P.  &  L.  R.  Co.  v.  Luckie,  87  Ga.  0.  13  S.  E. 
105. 

And  a  necessary  and  proper  instruction,  requested  after  an  argument  on 
each  side  has  been  made  to  the  jury,  is  improperly  refused  where  it  was 
overlooked  by  counsel  before  the  argument,  unles.s  the  opposite  side 
will  be  unduly  prejudiced  by  giving  it.  Wills  \.  Tanner,  13  Ky.  L. 
Rep.  741,  18  S.  W.  166. 

And  a  rule  of  court  requiring  requests  to  charge  to  be  made  before  the 
general  charge,  was  held  in  Bradley  v.  Drayton,  48  S.  C.  234,  26  S.  E. 
613,  not  to  forbid  a  judge  from  stating  a  correct  legal  proposition 
upon  a  point  which  had  either  been  overlooked  or  insufficiently  stated 
to  the  jury  in  the  general  charge,  although  the  request  therefor  was 
not  made  until  after  the  general  charge. 
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So,  a  statute  empowering  the  judge  to  instruct  tlie  jury  at  the  conclusion 
of  the  evidence  and  before  arguments  of  counsel  does  not  forbid  an  in- 
struction to  disregard  an  assertion  by  counsel  in  argument  as  to  which 
there  is  no  evidence,  after  the  argument  has  been  commenced,  or  even 
after  the  jury  have  retired.  Boggess  v.  Metropolitan  Street  R,  Co.  118 
Mo.  328,  23  S.  W.  159,  24  S.  W.  210. 


6.  Bigfht  of  counsel  to  see. 

(]!oiinsel  has  a  right  to  see  or  hear  the  requests  to  charge  which 
are  presented  by  his  adversary.* 

1  This  right  is  essential  to  secure  a  fair  trial,  both  because  no  communica- 
tion in  the  course  of  the  trial  should  be  received  by  the  judge  from 
either  side  in  exclusion  of  the  other,  and  because  the  omission  to  com- 
ply with  a  proper  request  of  the  adversary  is  not  unfrequently  fatal 
to  a  just  and  otherwise  regular  verdict.  The  right  stated  in  the  text 
is  recognized  by  Tinkham  v.  Thomas,  2  Jones  &  S.  237. 

But  an  Indiana  statute,  requiring  the  parties  desiring  special  instructions 
to  reduce  them  to  writing  numbered  and  signed,  and  delivered  them 
to  the  court  before  the  argument  commences,  was  held,  in  Walker  v. 
Johnson,  6  Ind.  App.  600,  33  N.  E.  367,  34  N.  E.  100,  not  to  have  been 
designed  for  the  purpose  of  affording  opposing  counsel  opportunity 
to  examine  the  instructions  asked  before  the  argument  commences, 
but  was  merely  to  afford  the  court  an  opportunity  to  examine  them 
before  giving,  modifying,  or  refusing  them.  If  it  is  desired  to  know 
in  advance  of  the  argument  what  instructions  the  court  proposes  to 
give,  either  of  its  own  motion  or  the  motion  of  opposing  counsel, 
counsel  must  proceed  under  the  provisions  of  another  statute,  and 
request  the  court  to  indicate  what  instructions  are  to  be  given. 

7.  Kuling  on  requests. 

a.  In  general. — The  court  may  reject  a  requested  instruction 
which  is  not  correct  as  an  entirety,*  even  though  modification 
•or  explanation  would  remove  the  defects  and  make  it  applicable 
to  the  case.^ 

And  it  is  proper  to  reject  a  requested  instruction  which  pro- 
ceeds upon  a  view  of  the  law,  and  presents  questions  entirely 
different  from  and  inconsistent  with  those  embraced  in  correct 
instructions  given.' 

So,  too,  as  a  general  rule,  the  court  is  not  obliged  to  give  in- 
structions in  the  language  precisely  as  framed  and  submitted, 
however  correct  they  may  be,  but  may,  in  lieu  thereof,  give 
instructions  prepared  by  himself  covering,  as  he  views  the  case, 
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all  the  questions  of  law  presented  upon  which  it  is  necessary  and 
advisable  to  instruct  the  jury,*  unless  it  is  otherwise  expressly 
provided  by  statute.* 

But  it  is  error  for  the  court  to  reject  instructions  sound  in 
law  and  applicable  to  the  evidence,®  unless,  in  lieu  thereof,  other 
correct  instructions  so  prepared  by  the  court  are  given''  or  the 
principles  urged  are  substantially  embodied  in  the  court's  charge 
already  given.* 

iMarriner  v.  Dennison,  78  Cal.  202,  20  Pac.  386;  Charter  v.  Lane,  62 
Conn.  ]2],  25  Atl.  464;  Atlanta  v.  Buchanan,  76  Ga.  585;  McCammon 
V.  Cunningham,  108  Ind.  545,  9  N.  E.  455:  Dickson  v.  Randal,  19 
Kan.  212;  Tower  v.  Haslam,  84  Me.  86,  24  Atl.  587;  Baltimore  &  O.  H. 
Co.  V.  Schultz,  43  Ohio  St.  270  (where  it  is  held  that  if  the  party  is 
not  entitled  to  the  instruction  in  the  very  form  in  which  it  is  re- 
quested, it  is  not  error  to  refuse  it)  ;  Eurnham  v.  Logan,  88  Tex. 
1,  29  S.  W.  1067;  Amsden  v.  Atwood,  69  Vt.  527,  38  Atl.  263;  Rich- 
mond &  D.  R.  Co.  V.  Burnett,  88  Va.  538,  14  S.  E.  372.  According  to 
Marlborough  v.  Sisson,  23  Conn.  55,  however,  the  court  may  grant  th» 
request  so  far  as  it  is  correct. 

Under  thi  system  of  practice  prevailing  in  Missouri,  it  is  only  when,  by 
statutory  enactment,  instructions  are  required  to  be  given,  that  it  is 
error  to  refuse  to  do  so,  however  correctly  they  may  present  the 
law  and  however  much  they  may  be  authorized  by  the  evidence- 
Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas  City,  St.  L.  &  C.  R.  Co. 
118  Mo.  599,  24  S.  W.  478. 

2  Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238 ;  Condiff  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  45  Kan.  256,  25  Pac.  562;  City  Nat.  Bank  v. 
Burns,  68  Ala.  267,  44  Am.  Rep.  147;  Dempsey  v.  Reinsedler,  22  Mo. 
App.  43;  Bishop  v.  Goodhart,  135  Pa.  374,  19  Atl.  1026;  Bartlett  v. 
Beardmcre,  77  Wis.  356,  46  N.  W.  494.  Contra,  Ward  v.  Churn,  18 
Gratt.  801,  98  Am.  Dec.  749;  Carrico  v.  West  Virginia  C.  &  P.  R.  Co. 
35  W.  Va.  389,  14  S.  E.  12,  where  it  is  held  that  such  an  instruction 
should  not  be  refused,  but  should  be  given  with  such  explanation  of  it» 
meaning  as  will  insure  its  being  understood  by  the  jury  in  the  proper 
sense,  unless  the  instruction  is  inherently  defective. 

8  Waggaman  v.  Nutt,  88  Md.  265,  41  Atl.  154. 

4  Texas  &  P.  R.  Co.  v.  Cody,  166  U.  S.  606,  41  L.  ed.  1132,  17  Sup.  Ct.  Rep. 
703;  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117,  7  L.R.A.  283, 
13  S.  W.  801;  O'Rourke  v.  Vennekohl,  104  Cal.  254,  37  Pac.  930;  Hill 
v.  Corcoran,  15  Colo.  270,  25  Pac.  171;  Ryan  v.  Bristol,  63  Conn.  26, 
27  Atl.  309;  Chicago  v.  Moore,  139  III.  201,  28  N.  E.  1071;  Conlon  v. 
Oregon  Short  Line  R.  Co.  23  Or.  499,  32  Pac.  397;  Rouse  v.  Downs, 
&  Kan.  App.  549,  47  Pac.  982;  Dorey  v.  Metropolitan  L.  Ins.  Co. 
172  Mass.  234,  51  N.  E.  974;  Naples  v.  Raymond,  72  Me.  213;  Chandler 
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T.  DeGraff,  25  Minn.  88;  Lewis  v.  Eiee,  61  Mich.  97,  27  N.  W.  8G7; 
Arclier  v.  Sinclair,  49  Miss.  343;  Lau  v.  W.  B.  Grimes  Dry  Goods  Co. 
38  Neb.  215,  56  N.  W.  954;  Rublee  v.  Belmont,  62  N.  H.  305;  Fath 
V.  Thompson,  58  N.  J.  L.  188,  33  Atl.  391;  Morehouse  v.  Yeager,  71 
N.  Y.  594;  Leavering  ».  Smith,  115  N.  C.  385,  20  S.  E.  446;  Long 
V.  Reid,  4  Pa.  Dist.  E.  71;  Wade  v.  Columbia  Electric  Street  R. 
Light  &  P.  Co.  51  S.  C.  296,  29  S.  E.  233;  Scoville  v.  Salt  Lake  City, 
11  Utah,  60,  39  Pac.  48] ;  Reed  v.  Newcomb,  64  Vt.  49,  23  Atl.  589. 
Contra,  Gottstein  v.  Seattle  Lumber  &  Commercial  Co.  7  Wash.  424, 
35  Pac.  133;  Trezevant  v.  Rains,  —  Tex.  Civ.  App.  — ,  25  S.  W.  1092; 
Jordan  v.  Benwood,  42  W.  Va.  312,  36  L.R.A.  519,  26  S.  E.  266; 
Blankenship  v.  Chesapeake  &  0.  R.  Co.  94  Va.  449,  27  S.  E.  20 
(citing  4  Minor,  3d  ed.  §§  1084,  1085). 

Indeed,  the  preparation  of  a  charge  by  the  judge  may  often  have  the 
advantage  of  furnishing  the  jury  vpith  a  terse,  consecutive,  and  logical 
statement  of  the  law  applicable  to  the  case,  in  place  of  the  loose,  dis- 
jointed, and  obscure  presentation  of  the  law  which  often  results  from 
giving  instructions  in  the  form  in  which  they  are  prepared  and  sub- 
mitted by  counsel. 

If  the  court  do  this,  it  should  embody  in  the  charge,  and  in  some  sufficient 
form  specifically,  and  not  by  vague  generalities  so  prepared,  either  lit- 
erally or  in  substance,  all  proper  instructions  asked  by  counsel.  Dis- 
trict of  Columbia  v.  Gray,  1  App.  D.  C.  500;  Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  18  N.  E.  804.  And  so  prepare  his  charge  as  to 
avoid  all  inconsistencies,  and  not  necessitate  the  indulgence  of  the  pre- 
sumption that  the  jury  were  able  to  reconcile  the  apparent  inconsisten- 
cies or  penetrate  the  obscurities  of  the  charge.  Davis  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  53  Ark.  117,  7  L.R.A.  283,  13  S.  W.  801. 

But  refusal  to  give  a  request  to  charge,  which  is  legal  and  adjusted  to  a 
distinct  matter  in  issue  affecting  the  result  of  the  suit,  is  ground  for 
a  new  trial,  according  to  Snowden  v.  Waterman,  105  Ga.  384,  31  S.  E. 
110,  where  the  case  is  a  close  one  under  the  evidence,  and  the  issue  as 
to  which  the  instruction  was  asked  was  a  most  vital  one,  although  in 
principle,  and  in  general  and  more  abstract  terms,  the  requested  in- 
struction may  he  covered  by  other  instructions  given  by  the  court. 

And  if  for  want  of  time  the  judge  is  not  able  to  prepare  and  give,  in  his 
general  charge,  that  clear  and  succinct  statement  of  the  law  most 
desirable  for  the  consideration  of  the  jury,  requests  to  charge  which 
state  the  law  correctly,  and  in  such  clear,  terse,  and  comprehensive 
manner  as  to  be  most  easily  understood  by  the  jury,  should  be  given 
in  the  language  in  which  they  are  presented.  Cook  v.  Brown,  62 
Mich.  473,  29  N.  W.  46. 

•  Thus,  in  South  Dakota,  a  statute  requires  that  all  instructions  asked 
for  shall  be  given  or  refused  without  modification  or  change,  unless  the 
modification  or  change  be  consented  to  by  counsel;  and  to  read  an  in- 
struction, as  an  instruction  requested  by  one  of  the  parties,  in  language 
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substantially  different  from  that  requested,  is  a  direct  violation  of  tlmt 
statute.  But  it  seems  that  if  the  judge  has  any  doubt  as  to  tlie 
propriety  of  a  request  he  may  mark  it  "refused"  and  cover  the  same 
ground  by  an  instruction  of  his  own.  Peart  v.  Chicago,  M.  &  St.  P 
H.  Co.  8  S.  D.  431,  66  N.  W.  814,  8  S.  D.  634,  67  N.  W.  837.  Whether 
the  judge  may  not  refuse  a  request  which  correctly  declares  the  law 
if,  in  its  own  charge,  the  same  point  is  covered  by  a  proper  instruc- 
tion (see  Informing  jury  as  to  effect  of  verdict, — on  costs, — on 
imprisonment,  infra,  §  53),  or  whether  it  may  not  modify  a  request 
and  give  such  modified  instructions  as  its  own  (see  note  1  to  §  8, 
infra,  are  different  questions. 

And,  in  Wisconsin,  a  statute  requires  the  court  to  give  instructions  asked, 
"without  change  or  modification,  the  same  as  asked,  or  refuse  each  in 
full;"  but  this  does  not  forbid  a  change  or  modification  necessary  to 
conform  the  instruction  to  the  law.  Eldred  v.  Oconto  Co.  33  Wis.  134. 
Otherwise,  however,  if  the  change  or  modification  should  affect  injuri- 
ously the  right  of  the  party  asking  the  instruction. 

So,  in  Alabama,  a  statute  requires  that  charges  moved  for  by  either  party 
in  writing  must  be  given  or  refused  in  the  terms  in  wliich  they  are 
written.    Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238. 

*  Thus,  in  South  Carolina,  the  Constitution  requires  the  circuit  judge  to 
"declare  the  law,"  and  this  is  held  to  mean  that  he  shall  declare  the 
law  applicable  to  the  case  before  him.  And  to  refuse  requests  which, 
taken  in  connection  with  the  facts  as  shown  by  the  evidence,  embody 
that  law,  is  a,  fatal  dereliction  of  that  duty.  Wagener  v.  Parrott,  ."jl 
S.  C.  489,  29  S.  E.  240. 

A  requested  instruction  which  supplies  an  omission  of  the  general  charge, 
as  to  a  material  point,  is  improperly  rejected.  Burnham  v.  Logan,  88 
Tex.  1,  29  S.  W.  1067. 

'  See  notes  4  and  5,  supra. 

8  Richmond  &  D.  R.  Co.  v.  Burnett,  88  Va.  538,  14  S.  E.  372.  See  also  In- 
forming Jui-y  as  to  Effect  of  Verdict, — on  Costs, — on  Imprisonment, 
infra,  §  53. 

b.  Complex  request. — When  instructions  are  asked  in  the 
aggregate,  or  a  series  of  propositions  is  presented  as  one  re- 
quest, the  whole  may  properly  be  rejected  by  the  court  if  then' 
is  anything  exceptionable  in  either  of  them,*  or  if  either  of  them 
as  presented  requires  any  modification  or  amendment.* 

IMann  Boudoir  Car  Co.  v.  Dupre,  21  L.R.A.  289,  54  Fed.  646;  Indian- 
apolis &  St.  L.  R.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898,  and  cascM 
cited;  Williamson  v.  Tobey,  86  Cal.  497,  25  Pac.  65;  Charter  v.  Lane, 
62  Conn.  121,  25  Atl.  464;  Birmingham  v.  Pcttit,  21  D.  C.  209;  Baker 
V.  Chatfield,  23  Fla.  540,  2  So.  822;   Wilcox  v.  Mims.  95  Ga.  564.  20 
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P.  E.  382;  Nortli  Cliicago  Street  K.  Co.  v.  Williams,  140  111.  275,  20 
X.  E.  672,  amniiing  40  111.  App.  590;  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  So.  856;  Tower  v.  Haslani,  84  Me.  86,  24  Atl.  587;  Kelly 
V.  State,  51  Neb.  572,  71  N.  W.  299;  Consolidated  Traction  Co.  v. 
Chcnowith,  58  N.  J.  L.  416,  34  Atl,  817,  affirmed  in  61  N.  J.  L.  554, 
35  Atl.  1067;  Caldwell  v.  Murphy,  11  N.  Y.  416;  McGee  v.  Wells,  52 
S.  C.  472,  30  S.  E.  602;  United  States  v.  Musaer,  4  Utah,  153,  7  Pac. 
389;  Good  V.  Knox,  64  Vt.  97,  23  At!.  520;  Croft  v.  Northwestern  S. 
S.  Co.  20  Wash.  175,  55  Pac.  42. 
S  Bagley  v.  Smith,  10  N.  Y.  489,  01  Am.  Dec.  756. 

c.  Modifying,  limiting,  and  qiialifying  requests. — The  court 
have  power  to  modify,  limit,  or  qualify  a  request  to  charge,  so 
as  to  obviate  objections  raised  and  conform  the  instructions 
to  their  own  view  of  the  law ;  ^  but  it  cannot  be  demanded,  as 
matter  of  right,  that  the  court  do  this,^  for  the  court  may,  if 
it  is  considered  desirable,  reject  the  request  altogether.* 

Nor  is  the  court  required  to  strike  from  a  requested  instruc- 
tion the  part  which  renders  it  defective,  and  charge  the  remain- 
der.* 

I  Van  Gunden  v.  Virginia  Coal  &  I.  Co.  8  U.  S.  App.  229,  52  Fed.  Rep.  838, 
3  C.  C.  A.  294;  Mathieson  Alkali  Works  v.  Mathieson,  80  C.  C.  A.  129. 
150  Fed.  241;  Dunham  ^.  Cox,  81  Conn.  268,  70  Atl.  1033;  Evans  \. 
Givens,  22  Fla.  476;  Atlantic  Coast  Line  E.  Co.  v.  Odum,  5  Ga.  App. 
780,  63  S.  E.  1126;  Libby,  McN.  &  L.  v.  Scherman,  146  111.  540,  34  N. 
E.  801;  Koshinski  v.  Illinois  Steel  Co.  231  111.  198,  83  N.  E.  149; 
Ramey  v.  Baltimore  &  0.  S.  W.  R.  Co.  235  111.  502,  85  N.  E.  639; 
Sherfey  v.  Evansville  &  T.  H.  R.  Co.  121  Ind.  427,  23  N.  E.  273;  Moore 
V.  Chicago,  B.  &  Q.  R.  Co.  65  Iowa,  505,  22  N.  W.  650;  Evans  v.  La- 
feyth,  29  Kan.  736 ;  South  Covington  &  C.  Street  R.  Co.  v.  Core,  29  Ky. 
L.  Rep.  836,  96  S.  W.  562;  Stubbs  \.  Boston  &  N.  Street  R.  Co.  19.1 
Mass.  513,  79  N.  E.  795;  Shulz  v.  Shulz,  113  Mich.  502,  71  N.  W.  854; 
Bartlett  v.  Hawley,  38  Minn.  308,  37  N.  W.  342;  Archer  v.  Sinclair. 
49  Miss.  343;  Boggess  v.  Metropolitan  Street  R.  Co.  118  Mo.  328, 
23  S.  W.  159,  24  S.  W.  210;  Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co.  51 
Mo.  App.  453;  Home  v.  People's  Bank,  108  N.  C.  109,  12  S.  E.  840; 
Alexander  v.  Richmond  &  D.  R.  Co.  112  N.  C.  720,  16  S.  E.  896; 
Graves  v.  Jackson,  150  N.  C.  383,  64  S.  E.  128;  Yardley  v.  Cuthbert- 
son,  108  Pa.  395,  1  Atl.  765;  Knobeloch  v.  Germania  Sav.  Bank,  50 
S.  C.  259,  27  S.  E.  962  (where  it  is  held  that  modifying  an  erroneoii.s 
request,  and  thus  freeing  it  of  some  of  its  faults,  without  other 
change,  is  not  ground  for  reversal  at  the  instance  of  the  one  prefer- 
ring the  request,  even  though,  as  modified,  it  is  not  entirely  correct)  : 
Missouri  P.  R.  Co.  v.  Williams,  75  Tex.  4,  12  S.   W.  835;   Industrial 
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Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  App.  396,  105  S.  W,  831;  Grace 
V.  Dempsey,  75  Wis.  313,  43  N.  W.  1127;  Speight  v.  Rocky  Mountain 
Bell  Teleph.  Co.  36  Utah,  483,  107  Pac.  742 ;  Miller  v.  Fireman's  Fund 
Ins.  Co.  6  Cal.  App.  395,  92  Pac.  332.  Otherwise  by  statute  in  Ala- 
bama. Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9  So.  238  (hold- 
ing that  a  statute  providing  that  "charges  moved  for  by  either  party 
in  writing  must  be  given  or  refused  in  the  terms  in  which  tliey  are 
written"  does  not  prevent  the  judge  giving  an  oral  explanatory  cliarge, 
but  does  prohibit  him  from  qualifying,  limiting,  or  modifying  the 
charge  requested;  and  that  the  explanatory  charge  must,  in  its 
purpose  and  effect,  merely  simplify  or  relieve  the  charge  of  involve- 
ment or  obscurity,  or  prevent  misunderstanding  and  misapplication). 

The  modification  should  be  appended  to  the  lequested  charge,  and  in  such 
a  manner  as  to  show  the  precise  charge  and  the  precise  modification 
and  to  make  the  whole  intelligible  to  the  jury,  so  that  no  injury 
may  result  to  the  party  making  the  request.  Missouri  P.  R.  Co.  v. 
Williams,  75  Tex.  4,  12  S.  W.   835. 

And  it  should  be  applicable  to  the  facts.  Chesapeake  &  0.  R.  Co.  v.  Yost, 
16  Ky.  L.  Rep.  834,  29  S.  W.  320. 

But  it  must  not  deny  the  party  what  he  is  entitled  to.  Mallonee  v.  Dufif, 
72  Md.  283,  19  Atl.  708. 

In  New  Mexico,  a  statute  empowers  the  court  to  modify  instructions 
asked,  indicating  the  modifications  by  such  words  as  "changed  thus," 
but  proliibits  any  modification  by  any  interlineation  or  erasure.  This 
statute,  however,  was  held,  in  Denver  &  R.  G.  R.  Co.  v.  Harris,  3  N. 
M.  114,  2  Pac.  309,  to  be  directory  merely;  and  an  erasure,  although 
a,  clear  violation  of  the  statute,  was  held  to  be  no  such  irregularity 
as  required  reversal,  inasmuch  as  no  prejudice  resulted  from  it.  In 
North  Dakota,  it  is  held  that  an  instruction  must  be  given  or  refused 
as  requested.     Landis  v.  Fyles,  18  N.  D.  587,  120  N.  W.  500. 

And,  in  Ohio,  a  statute  forbids  the  judge  from  orally  qualifying,  modi- 
fying, or  in  any  manner  explaining  to  the  jury  a  requested  instruction 
which  is  given.  Caldwell  v.  Brown,  9  Ohio  C.  C.  091,  6  Ohio  C.  D. 
694.  The  court  may  of  course  refuse  it,  if  the  instruction  could  not 
properly  be  given;  and,  even  if  it  is  good  law,  if  the  proposition  of 
law  should  afterward  be  embodied  in  the  court's  general  cliarge. 

aRolfe  V.  Rich,  149  111.  436,  35  N.  E.  352;  Rogers  v.  Leyden,  127  Ind.  55, 
20  N.  E.  210;  Missouri  P.  R.  Co.  v.  Cullers,  81  Tex.  382,  13  L.R.A. 
542,  17  S.  W.  19.  Especially  where  the  qualification  itself  would  bo 
erroneous.  Tobin  v.  Omnibus  Cable  Co.  —  Cal.  — ,  34  Pac.  124.  In 
Columbia  &  P.  S.  R.  Co.  v.  Hawthorne,  3  Wash.  Terr.  353,  19  Pac.  25, 
objection  was  made  that  modifications  were  not  made  to  certain  num- 
bered instructions;  but  it  was  held  enough  that  the  modifications 
were  given  in  other  instructions  practically  embracing  those  refused. 

8Keenan  v.  Missouri  State  Mut.  Ins.  Co.  12  Iowa,  126;  Vaughan  v.  Porter, 
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16  Vt.  206;  Rogers  v.  Leyden,  127  Ind.  50,  26  N.  E.  210;  Murray  v. 
Woodson  County,  58  Kan.  1,  48  Pac.  554. 
*  Mitchell  V.  Charleston  Light  &  P.  Co.  45  S.  C.  146,  81  L.R.A.  577,  22  S. 
E.  707. 

d.  Marking  instructions  "given"  or  "refused." — Statutes  in 
several  states  make  it  the  duty  of  the  judge  to  mark  each  re- 
quested instruction  "given"  or  "refused ;"  *  and,  although  they 
are  sometimes  held  to  be  mandatory,^  it  is  usually  sufficient 
if  there  is  a  substantial  compliance  with  these  statutes.^ 

But  mere  omission  to  so  mark  instructions  is  not  fatal  error 
if  it  can  be  ascertained  which  were  given  and  which  were  re- 
fused.* Nor  is  it  error  to  omit  to  mark  instructions  "given" 
if  they  were  in  fact  given,^  or  to  omit  to  mark  "refused"  an 
instruction  which  was  in  fact  rejected.'  Otherwise,  however, 
of  failure  to  mark  "refused"  on  an  instruction  refused,  which 
should  have  been  given.' 

1  For  example,  see  Alabama  Code,  §  2756.     And  see  the  various  Codes  and 

statutes  for  other  like  statutes. 
»Tyree  v.  Parham,  00  Ala.  424;   Peart  v.  Chicago,  M.  &  St.  P.  E.  Co.  8 

S.  D.  431,  66  N.  W.  814,  8  S.  D.  634,  67  N.  W.  837. 
They   are   generally,   however,   regarded  as    directory   merely.     Turley    v. 

Griffin,  106  Iowa,  161,  76  N.  W.  660.    And  see  cases  in  notes  following. 

'  As  where  the  judge  writes  "refused"  on  the  first  of  several  sheets  fas- 
tened together,  on  each  of  wliich  is  written  the  instruction  requested. 
Harvey  v.  Tama  County,  53  Iowa,  228,  5  N.  W.  130;  McDonald  v.  Fair- 
banks, 161  111.  124,  43  N.  E.  783;  Lawrenceville  Cement  Co.  v.  Parker, 
21  N.  Y.  Civ.  Proc.  Rep.  203,  15  N.  Y.  Supp.  577. 

■Or  writes  "the  foregoing  are  all  refused"  at  the  bottom  of  the  last  sheet. 
Territory  v.  Baker,  4  N.  M.  236,  13  Pac.  30. 

And  an  instruction,  or  a  series  of  instructions,  headed,  "Instructions  given 
by  the  court  on  its  own  motion,"  and  so  placed  in  the  record  as  to  be 
clearly  separate  and  distinguishable  from  the  instructions  presented 
by  the  parties,  is  a  sufficient  compliance  with  the  Nebraska  statute. 
Gillen  v.  Riley,  27  Neb.  158,  42  N.  W.  1054. 

'Under  the  Alabama  statute  the  presiding  judge,  in  marking  a  charge 
"given''  or  "refused,"  is  requi.jd  only  to  sign  his  name  thereto,  and 
not  in  addition  to  attach  thereto  the  title  "Judge."  Kennedy  v.  Smith, 
S9  Ala.  83,  11  So.  665. 

■*  Harrigan  v.  Turner,  05  111.  App.  469. 

5  World's  Columbian  Exposition  v.  Bell,  76  111.  App.  591 ;  Cleveland,  C.  C. 
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&  St.  L.  R.  Co.  V.  Huston,  75  111.  App.  051;  Turley  v.  Griffin,  10(f 
Iowa,  ]61,  76  N.  W.  600. 

Nor  is  failure  to  so  mark  instructions  given  fatal  error,  notwithstanding 
a,  subsequent  statute  providing  tliat  neglect  or  refusal  by  the  court  to 
perform  any  duty  enjoined  by  the  preceding  sections  (which  includes 
so  marking  instructions)  shall  be  fatal  error,  where  the  appellant 
excepted  to  the  instructions  given  by  noting  his  exceptions  on  the 
instructions  themselves,  although  he  specially  excepted  to  the  failure 
of  the  court  to  so  mark  them.  Eickhoff  v.  Eikcnbary,  52  Neb.  332,  Ti 
N.  W.  308. 

And  a  party  whose  requested  charges  were  propi^rly  refused  aiid  after- 
wards given  by  the  consent  of  his  adversary  and  marked  "given  by 
consent,"  cannot  complain  because  they  were  so  given  and  so  marked. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Sanders,  98  Ala.  293,  13  So.  57 ;  Kansas 
City,  M.  &  B.  R.  Co.  v.  Phillips,  98  Ala.  159,  13  So.  65. 

e  McDonald  v.  Fairbanks,  161  111.  124,  43  N.  E.  783.  Failure  to  so  mark 
an  instruction  refused  amounting  to  the  same  thing  as  if  so  marked. 
Clapp  v.  Martin,  33  111.  App.  438. 

7  Calef  v.  Thomas,  81  111.  478. 

If  the  presiding  judge  should  refuse  on  request  to  express  in  writing  the 
giving  or  refusal  of  instructions,  and  the  party  aggrieved  should  re- 
serve an  exception,  the  error  would  be  cause  of  reversal,  for  the  judge 
would  havf  denied  a  right  the  statute  confers,  and  deprived  the  party 
of  the  opportunity  of  revising  in  an  appellate  tribunal  the  correctness 
or  incorrectness  of  the  instructions.  But  the  mere  failure  of  the 
judge  from  inadvertence  to  indorse  the  instructions,  the  party  com- 
plaining not  directing  attention  to  the  failure,  and  taking  no  excep- 
tion at  the  time  of  its  occurrence,  will  not  be  heard  on  error  to  com- 
plain of  it.     Barnewall  v.  Murrell,  108  Ala.  366,  18  So.  831. 

8.  Amended  or  substituted  requests. 

After  unreasonable  requests  have  been  rejected,  it  may  still 
be  error  to  refuse  to  listen  to  specific  requests  which  would 
have  been  proper  if  made  alone  in  the  first  instance.'' 

1  DeBost  V.  Albert  Palmer  Co.  .'35  Hun,  386. 


9.  Requiring  the  charge  to  he  in  writing. 

a.  In  general. — In  the  absence  of  any  express  statutory  or 
constitutional  requirement  in  relation  thereto,  whether  or  not 
the  charge  to  the  jury  shall  be  in  writing  is  discretionary  with 
the  trial  court.* 

iBacr  V.  Rooks,  2  C.  C.  A.  76.  4  U.  S.  App.  399,  50  Fed.  898;  Gulf,  C.  & 
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S.  F.  R.  Co.  V.  Campbell,  1  C.  C.  A.  -l^Z,  4  U.  S.  App.  133,  40  Fed. 
354. 

Where  the  instruction  is  definite,  and  contains  sound  views  of  the  law  ap- 
plicable to  the  case  and  intelligible  to  the  jury,  it  can  make  no  es- 
sential difference  whether  it  is  communicated  to  them  in  writing  m- 
orally,  it  is  true  that  in  the  trial  of  causes  and  the  exposition  of 
the  law  to  the  jury,  the  reduction  of  the  instruction  to  writing  is 
certainly  more  formal,  less  liable  to  hasty  error,  and  may  enable  tlic 
court  the  better  to  mature  their  views,  and  more  distinctly  and 
formally  to  express  them  to  the  jury,  as  a  general  rule;  but  still  tln^ 
law  may  be  sufficiently  expounded  to  the  jury  through  oral  instruc- 
tions. No  doubt  the  court  would  not  hesitate,  where  it  was  request- 
ed, and  deemed  by  counsel  to  be  material,  to  embody  their  views  in 
writing,  in  advance  of  any  oral  communication  to  the  jury.  This 
matter,  however,  is  left  to  the  sound  discretion  of  the  trial  court,  anil 
is  not  the  subject  of  review. 

But  when  verbal  instructions  are  given  to  the  jury,  it  is  certainly  the  right 
of  the  party  who  desires  to  except  thereto  to  have  them  reduced  to 
writing,  as  was  done  in  Smith  v.  Crichton,  33  Md.  103,  so  that  they 
may  be  reviewed  on  appeal;  and  where  that  is  done  it  is  no  good 
C8.use  of  complaint  that  the  court  in  its  discretion  chose  in  the  first 
instance  to  charge  the  jury  orally. 

In  Illinois  instructions  must  be  in  writing.  Chicago  Hydraulic  Press 
Brick  Co.  v.  Campbell,  116  111.  App.  322;  Landt  v.  MeCuUough,  218 
111.  607,  75  N.  E.  1069. 

b.  Statutes. — In  many  of  the  states,  however,  statutes  or 
constitutional  provisions  make  it  the  duty  of  the  court  to  re- 
duce to  writing  the  charge  or  general  instructions  to  the  jury,^ 
if  required  by  either  party  f  and,  although  there  are  eases  in 
which  these  statutes  have  been  held  to  be  directory  merely,'  they 
are  generally  held  to  be  mandatory  and  must  be  strictly  com- 
plied with.*  Hence  to  charge  orally,*  despite  a  proper  re- 
quest for  a  written  charge,*  is  error  requiring  a  reversal  of  the 
judgment,^  unless  the  requirement  has  been  waived  by  consent* 
rir  otherwise.* 

Whether  it  is  essential  to  the  validity  of  a  written  charge, 
within  the  sense  of  these  statutes,  that  the  judge  giving  it 
shall  himself  have  written  every  part  of  it,  is  contested.** 

1  In  Wisconsin,  the  judge  must,  before  giving  the  same  to  the  jury,  re- 
duce to  writing  and  give  as  written  his  charge  and  instructions  to 
the  jury,  unless  a  written  charge  be  waived  by  counsel  at  the  com- 
mencement  of   the  trial,   and  except   that   the   charge   or   instruction 
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may  be  given  orally  if  taken  down  by  the  official  stenographer. 
Sanborn  &  B.  Stat.   (Wis.)   1898,  §  2853. 

And,  in  Michigan,  the  court's  charge  must  be  in  writing.  How.  Anno. 
Stat.  §  6481. 

So,  in  Nebraska,  unless  waived,  and  the  waiver  entered  of  record.  Neb. 
Comp.  Stat.  chap.  19,  §§  52  et  seq.  Prior  to  the  passage  of  thi» 
statute,  however,  the  practice  of  giving  oral  instructions  was  the  rule, 
although  either  party  had  the  right  to  require  the  judge  to  reduce 
his  instructions  to  writing;  and  some  of  the  judges  prior  thereto,  for 
greater  certainty,  almost  invariably  did  instruct  in  writing.  The 
statute,  however,  was  passed  to  make  the  duty  compulsory.  Yates  v. 
Kinney,  23  Neb.  648,  37  N.  W.  590.     See  also  cases  in  note  5,  infra. 

2  For  example,  see  2  Kan.  Gen.  Stat.  1897,  chap.  95,  §  285;   Ark.  Const. 

art.  7,  §  23;  Mansf.  Dig.  §  5131. 

3  Parker  v.  Chancellor,  78  Tex.  527;  Toby  v.  Heidenheimer,  1  Tex.  App. 

Civ.  Cas.  (White  &  W.)  439.  Contra,  Levy  v.  McDowell,  45  Tex. 
220. 

According  to  Scheuing  v.  Yard,  88  Pa.  286,  neglect  or  omission  of  the 
judge  to  reduce  to  writing  hia  answers  to  points  presented  in  writ- 
ing and  read  them  to  the  jury  before  they  retire,  is  not  available 
error,  although  the  statute  undoubtedly  makes  it  the  judge's  duty  so 
to  do,  but  does  not  declare  that  the  omission  shall  be  fatal  error. 

■*  The  words  of  the  court  on  such  occasions  are  too  weighty  and  decisive  in 
their  influence  on  the  jury  to  be  omitted.  A  particular  turn  of  expres- 
sion, given  perhaps  at  random,  may  be  decisive  of  the  rights  of  the 
parties.  The  proper  construction  of  the  statute  therefore  is  that 
the  whole  charge  should  be  in  writing;  and  that  it  should  be  given 
literally  as  it  is  thus  written.  Rising-Sun  &.  V.  Turnp.  Co.  v.  Conway, 
7  Ind.  187. 

In  Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Rep.  107,  the 
judge  had  refused  instructions  requested  by  the  defendant  and  orally 
charged  the  jury.  Subsequently,  and  before  the  jury  retired,  written 
instructions  offered  by  the  plaintiff  were  given  to  the  jury,  the  court 
stating  that  they  were  substantially  the  oral  charge  he  had  given  and 
that  he  adopted  them  as  his  instructions.  This  was  held  to  be  a  sub- 
stantial compliance  with  the  statute  requiring  the  instructions  to  be 
wholly  in  writing. 

In  Powers  v.  Hazleton  &  L.  R.  Co.  33  Ohio  St.  429,  the  court,  after  read- 
ing a  written  charge  to  the  jury,  added  an  unwritten  remark  to 
which,  just  as  soon  as  the  jury  had  retired,  exception  was  taken  be- 
cause not  in  writing;  whereupon  the  judge  recalled  the  jury,  added 
the  remark  in  writing  to  the  charge,  and  read  it  to  the  jury.  And 
this  action  of  the  court  was  sustained  on  appeal. 

And  in  Harvey  v.  Tama  County,  53  Iowa,  228,  6  N.  W.  130,  instructions 
written  in  pencil  were  held  a  sufficient  compliance  with  the  statute. 
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SPcnberthy  v.  Lee,  51  Wis.  261,  8  N.  W.  116;  Hartwig  v.  Gordon,  "7  Sr-U. 
657,  56  N.  W.  .324. 

« National  Lumber  Co.  v.  Snell,  47  Ark.  407,  1  S,  W.  708;  Wettengel  r. 
Denver,  20  Colo.  552,  39  Pac.  343;  Bradway  v.  Waddell,  95  Ind.  170; 
Rich  V.  Lappin,  43  Kan.  666,  23  Pac.  1038;  Scruton  v.  Hall,  6  Kan. 
App.  714,  50  Pac.  964;  Louisville  &  N.  R.  Co.  v.  Banks,  17  Ky.  L. 
Rep.  1065,  33  S.  W.  627  (Civil  Code,  §  317,  subsec.  5);  Jenkins  v. 
Wilmington  &  W.  R.  Co.  110  N.  C.  442,  15  S.  E.  193;  Equitable  F. 
Ins.  Co.  V.  Trustees  C.  P.  Church,  91  Tenn.  135,  18  S.  W.  121;  Co- 
lumbia Veneer  &  Box  Co.  v.  Cottonwood  Lumber  Co.  99  Tenn.  122, 
41  S.  W.  351  (Milliken  &  V.  Code  §  3672);  Householder  v.  Granby, 
40  Ohio  St.  430. 

And  failure  of  the  court  to  put  its  charge  in  writing  as  required  by  stat- 
ute is  not  excused  by  the  fact  that  it  was  impracticable  to  do  so  in 
the  time  within  which  it  was  necessary  to  conclude  the  trial.  Jenkins 
V.  Wilmington  &  W.  R.  Co.  110  N.  C.  438,  15  S.  E.  193. 

'  There  are  cases,  however,  which  hold  that  failure  to  charge  in  writing 
is  not  such  an  error  as  will  reverse  if  it  is  manifest  that  no  injury 
could  result  to  the  party  complaining.  Greathouse  v.  Summerfield, 
25  111.  App.  296;  Walsh  v.  St.  Louis  Drayage  Co.  40  Mo.  App.  339. 
Contra,  Shafer  v.  Stinson,  76  Ind.  375.    And  see  notes  5  and  6,  supra. 

'Edwards  v.  Smith,  16  Colo.  529,  27  Pac.  809;  Gaynor  v.  Pease  Furnace 
Co.  51  111.  App.  292;  Fitzgerald  v.  Fitzgerald,  16  Neb.  413,  20  N.  W. 
269;  Ohio  &  M.  R.  Co.  v.  Sauer,  4  Ohio  C.  C.  466,  2  Ohio  C.  D.  653; 
Stringham  v.  Cook,  75  Wis.  589,  44  N.  W.  777. 

*  As  by  silence,  or  failure  to  object  at  the  time,  or  failure  to  request  that 
the  charge  be  in  writing.  Anderson  v.  State,  34  Ark.  257 ;  Southern 
Exp.  Co.  V.  Van  Meter,  17  Fla.  783,  35  Am.  Rep.  107;  Southerland  v. 
Hanken,  56  Ind.  343;  Jaqua  v.  Cordesman  &  E.  Co.  106  Ind.  141,  5  N. 
E.  907;  Head  v.  Langworthy,  15  Iowa,  235;  Bird  &  M.  Map  Co.  v. 
Jones,  27  Kan.  177;  Davis  v.  Wilson,  11  Kan.  74;  Garton  v.  Union 
City  Nat.  Bank,  34  Mich.  279;  Frye  v.  Ferguson,  6  S.  D.  392.  0]  N. 
W.  161. 

Failure  to  except  to  the  direction  of  the  court  to  the  official  stenographer 
to  take  down  and  write  out  the  charge  was  held,  in  Shafer  v.  Stinson, 
76  Ind.  374,  not  to  be  a  waiver  of  the  right  of  the  party  to  have  the 
charge  in  writing  on  proper  requests  being  made. 

MThus,  Sellers  v.  Greencastle,  134  Ind.  645,  34  N.  E.  534,  holds  that 
reading  to  the  jury  a  statute  as  part  of  the  charge  without  incorpo- 
rating into  the  charge  the  statute  as  read  violates  such  a  statute. 
Contra,  Swartwout  v.  Michigan  Air  Line  R.  Co.  24  Mich.  389.  Sec 
also  Burns  v.  State,  89  Ga.  527,  15  S.  E.  748,  where  the  judge  wrote 
the  number  of  the  section  in  the  charge  at  the  place  where  it  was 
read,  followed  by  the  word  "read,"  and  read  the  section  verbatim  from 
the  Code  itself. 

On  the  other  hand,  it  has  been  held  that  the  judge  may  write  part,  and 
Abbott.  Civ.  .Jur.  T.— 42. 
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adopt  the  charge  of  another  judge  in  part,  or  wholly.  Ohio  &  M.  E. 
Co.  V.  Sauer,  4  Ohio  C.  C.  466,  2  Ohio  C.  D.  653.  Or  incorporate  ex- 
tracts from  law  or  other  books,  dictate  the  whole  to  an  amanuensis!, 
before  delivery,  and  read  from  his  copy  (Barkman  v.  State,  13  Ark. 
706),  or  have  it  printed  and  read  from  slips. 
The  main  idea  to  be  considered  (whether  it  be  in  the  handwriting  of  the 
judge  or  in  that  of  another),  according  to  Householder  v.  Granby,  40 
Ohio  St.  430,  is.  Did  the  judge  adopt  it  as  his  charge  in  the  case  and 
was  it  in  such  form  that  the  jury  could  read  it  in  their  retirement  in 
case  they  have  misapprehended  during  its  reading  by  the  court? 

c.  What  must  he  in  writing. — Statements  of  rules  of  law 
governing  the  matters  in  issue,  or  the  amount  of  recovery,  are 
instructions  within  the  terms  of  these  statutes.* 

1  Harvey  v.  Keegan,  78  111.  App.  475 ;  Bradway  v.  Waddell,  95  Ind.  170 
(error  to  charge  orally  as  to  nominal  damages).  So  held  of  an  in- 
struction that  the  jury  must  try  the  case  upon  the  sworn  evidence  of 
witnesses,  independent  of  their  knowledge  of  facts  known  to  them,  but 
not  proved,  and  that  such  knowledge  is  not  to  influence  them. 
Equitable  P.  Ins.  Co.  v.  Trustees  0.  P.  Cliurch,  91  Tenn.  135,  18  S. 
W.  121,  And  see  notes  5  and  6,  of  preceding  section. 

But  the  court  certainly  has  the  right  to  orally  rule  upon  the  admissibility 
of  evidence,  or  upon  any  other  question  that  may  arise  in  the  course 
of  the  trial,  and  to  give  its  opinion  as  to  the  law  governing  the  same. 
Fruchey  v.  Eagleson,  15  Ind.  App.  88,  43  N.  E.  146.  Or  to  state 
orally  the  purpose  for  which  evidence  is  admitted.  Farmer  v.  Thrift, 
94  Iowa,  374,  62  N.  W.  804.  Or  that  certain  facts  stated  are  ad- 
mitted. Hinckley  v.  Horazdowsky,  133  111.  359,  8  L.R.A.  492,  24  N. 
E.  421. 

So  he  may  orally  instruct  the  jury  to  disregard  evidence,  as  to  the  form  of 
the  verdict,  and  the  like.  Bradway  v.  Waddell,  95  Ind.  170,  and  cases 
cited;  Illinois  C.  E.  Co.  v.  Wheeler,  149  111.  525,  36  N.  E.  1023. 
Contra,  as  to  form  of  verdict.  Burns  v.  State,  89  Ga.  527,  15  S.  E.  748 
(criminal  case). 

And  general  remarks  to  the  jury  as  to  their  duties  as  jurors,  and  not 
relating  particularly  to  the  case  on  trial,  need  not  be  in  writing. 
Moore  v.  Platteville,  78  Wis.  644,  47  N.  W.  1055. 

An  oral  statement  that  an  instruction  read  to  the  jury  was  read  by  mis- 
take, and  that  they  should  not  consider  it,  was  held  not  to  be  an 
oral  instruction,  in  Wall  v.  State  ex  rel.  Kendall,  10  Ind.  App.  530, 
38  N.  E.  190.  So,  also,  in  Dodd  v.  Moore,  91  Ind.  522,  of  an  oral 
statement  that  the  "plaintiff  has  requested  some  instructions  which 
are  in  writing,  and  I  will  read  them  first,  and  I  read  them  as  the 
law."    See  also,  Ohio  &  M.  E.  Co.  v.  Stansberry,  132  Ind.  533,  32  N. 
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E.  218,  where  the  judge  during  the  reading  of  the  written  cliarge 
stopped  and  said:  "That  is  not  correct;  I'll  read  that  again,"  and 
thereupon   reread   the   instruction. 

Nor  need  a  direction  that  the  jury  retire  and  bring  in  a  verdict  covering 
the  issues  of  the  case,  where  they  have  brought  in  an  informal  verdict, 
be  in  writing.    Lehman  v.  Hawks,  121  Ind.  541,  23  N.  E.  670. 

In  Illinois  and  Georgia  a  peremptory  instruction  to  find  for  one  of  the 
parties  should  be  given  in  writing.  Kean  v.  West  Chicago  Street  R. 
Co.  75  111.  App.  38,  and  cases  cited;  Harris  v.  McArthur,  90  Ga.  216, 
15  S.  E.  758.  But  an  oral  announcement  to  counsel  in  the  presence 
of  the  jury  that  it  would  give  such  an  instruction,  followed  by  the  in- 
struction in  writing,  is  not  available  error.  Brewer  &  H.  Brewing  Co. 
V.  Boddie,  162  111.  346,  44  N.  E.  819. 

But  in  Iowa,  direction  of  a  verdict  is  not  an  instruction  in  the  sense  of  a 
statute  requiring  instructions  to  be  in  writing.  Leggett  &  M.  Tobacco 
Co.  V.  Collier,  89  Iowa,  144,  56  N.  W.  417.  And  according  to  John- 
son V.  Rider,  84  Iowa,  50,  50  N.  W.  36,  a,  verbal  direction  to  a  jury 
which  have  rendered  a  verdict  in  gross  violation  of  the  charge,  to 
retire  a  second  time  and  return  a  verdict  in  accordance'  with  the 
charge  given   them,  is  not  available  error. 

d.  Charge  taken  down  by  stenographer. — Whether  or  not 
it  is  a  sufficient  compliaiice  with  the  statute  that  an  oral  charge 
is  taken  down  by  the  official  stenographer  and  subsequently  re- 
duced by  him  to  writing  is  contested.* 

1  It  is  sufficient  by  the  express  terms  of  the  Wisconsin  statute  (Sanborn  & 
B.  Stat.  1898,  §  2853).  But  it  is  not  enough  for  the  judge  to  certify 
in  the  bill  of  exceptions  that  the  charge  was  oral  and  that  the  re- 
porter had  stated- to  the  court  that  he  had  taken  it  down,  but  had 
lost  it.     Penberthy  v.  Lee,  51  Wis.  261. 

In  Nebraska,  where  the  statute  required  all  instructions  to  be  in  writing 
and  filed  with  the  clerk  before  being  given  to  the  jury,  unless  the  writ- 
ing is  waived  as  provided  by  the  statute,  it  seems  that  instructions  giv- 
en orally  by  consent  may  be  taken  down  by  the  stenographer,  but  that 
they  must  be  reduced  to  writing  and  filed  with  the  clerk  before  the 
case  is  finally  submitted  to  the  jury,  and  that  the  filing  is  not  waived 
by  mere  permission  to  give  the  instructions  orally,  as  it  is  the  duty  of 
the  stenographer  to  take  down  all  oral  proceedings  in  court  and 
reduce  the  same  to  writing.  Yates  v.  Kinney,  23  Neb.  648,  37  N.  W. 
590. 

That  it  is  not  sufficient,  see  Shafer  v.  Stinson,  76  Ind.  374;  Crawford  v. 
Brown,  21  Colo.  272,  40  Pac.  692  (where  the  oral  charge  was  taken 
down  by  the  stenographer,  and  immediately  reduced  to  writing  and 
handed  to  the  jury  before  their  retirement)  ;  Rich  v.  Lappin,  43  Kan. 
066,  23  Pac.  1038;  Bowden  v.  Achor,  95  Ga.  243,  22  S.  E.  254. 
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e.  Charge  subsequently  reduced  to  writing. — So,  also,  there 
is  conflict  as  to  whether  a  statutory  or  constitutional  require- 
ment that  the  charge  and  instructions  be  in  writing  is  satis- 
fied by  the  subsequent  reduction  to  writing  of  a  charge  or  in- 
structions given  orally.^ 

1  Thus,  in  Katioiial  Lumber  Co.  v.  Snell,  47  Ark.  407,  1  S.  W.  708,  where 
an  instructiart  given  orally,  despite  a  timely  request  that  it  be  in 
writing,  was  subsequently,  during  argument,  reduced  to  writing,  and, 
after  the  argument  read  to  the  jury  in  connection  with  the  other  in- 
structions. It  was  held  that  there  was  no  error  demanding  a  reversal. 

But,  according  to  Toledo,  W.  &  W.  R.  Co.  v.  Daniels,  21  Ind.  256,  it  is  not 
enough  for  the  judge  to  set  out  in  writing  in  the  bill  of  exceptions, 
upon  objection  being  made  to  tlie  charge  being  oral,  the  mere  words 
used  by  him  in  his  verbal  charge. 

/.  Oral  explanations,  modifications,  additions,  etc. — The 
court  has  no  power  under  these  statutes  to  explain,  modify, 
add  to,  or  otherwise  change  its  written  charge,  except  in  writ- 
ing.' 

iDorsett  v.  Crew,  1  Colo.  18;  City  Bank  v.  Kent,  57  Ga.  283;  McEwen  v. 
Morey,  60  111.  32;  Bradway  v.  WaddcU,  95  Ind.  170;  Head  v.  Lang- 
worthy,  15  Iowa,  235;  O'Donnell  v.  Segar,  25  Mich.  367;  Hartwig  v. 
Gordon,  37  Neb.  657,  56  N.  W.  324;  Currie  v.  Clark,  90  N.  C.  360; 
Columbia  Veeneer  &  Box  Co.  v.  Cottonwood  Lumber  Co.  99  Tenn.  122. 
41  S.  W.  351. 

So,  in  Alabama,  the  court  cannot  orally  correct  its  written  charge.  Louis- 
ville &  N.  R.  Co.  v.  Hall,  91  Ala.  112,  8  So.  371.  Nor  can  it  orally 
modify  the  charge.  Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala.  279,  9 
So.  238.     But  it  may  orally  explain  the  charge.     Ibid. 

g.  Numbering  -paragraphs  of  the  charge. — Statutes  some- 
times make  it  the  duty  of  the  court  to  give  its  written  charge 
in  consecutively  numbered  paragraphs;*  but  mere  failure  so 
to  do  is  not  fatal  to  the  charge  unless  prejudice  has  resulted 
therefrom,*  and  upon  a  timely  objection  an  exception  has  been 
saved.' 

1  As,  for  example,  N.  M.  Comp.  Laws,  §  2059. 

2  Miller  v.  Preston,  4  N.  M.  396,  17  Pac.  565. 

3  Gibson  v.  Sullivan,  18  Neb.  558,  26  N.  W.  253. 
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h.  Signing  the  charge. — Failure  to  comply  with  a  statute  re- 
quiring the  charge  to  be  signed  by  the  court'  is  fatal  to  the 
charge  if  a  timely  and  proper  exception  has  been  saved.* 

1  Unless  there  is  such  a,  statute  to  this  effect  it  is  no  objection  that  the 

court  has  not  signed  its  charge.    Hunter  v.  Parsons,  22  Mich.  96. 
In  Iowa  it  was  held  error  for  the  judge  to  neglect  to  sign  the  instructions. 

Halley  v.  Tichenor,  120  Iowa,  164,  94  N.  W.  472. 
ZTyree  v.  Parham,  66  Ala.  424;   Jones  v.  Greeley,  25  Fla.  629,  6  So.  448. 

Contra,  Parker  v.  Chancellor,  78  Tex.  524,  15  S.  W.  ]57(  holding  that 

no  possible  harm  could  result  from  the  omission). 

10.  Form  and  style  generally. 

It  belongs  to  the  judicial  office  to  exercise  discretion  as  to 
the  form  and  style  in  which  to  expound  the  law  and  comment 
on  the  facts,'  so  long  as  the  court  shall,  in  the  exercise  of  that 
discretion,  fairly  and  fully  inform  the  jury  of  the  rules  and 
principles  of  the  law  applicable  to  the  case  by  which  they  are 
to  be  guided  in  forming  their  verdict* 

And  it  is  not  error  for  the  court  in  its  charge  to  refer  to 
other  paragraphs  thereof.' 

IMoffatt  V.  Tenney,  17  Colo.  189,  30  Pac.  348;  Noble  v.  Worthy,  1  Ind. 
Terr.  458,  45  S.  W.  137;  Continental  Improv.  Co.  v.  Stead,  95  U.  S. 
161,  24  L.  ed.  403.  And  unless  there  be  error  prejudicial  to  the 
party  complaining  it  is  no  ground  for  complaint  that  another  and 
better  mode  could  have  been  adopted.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dun- 
lap,  —  Tex.  Civ.  App.  — ,  26  S.  W.  655. 

2  So,  whether  the  charge  be  but  a  single  proposition,  or  several  propositions 

set  forth  in  one  or  more  paragraphs  or  in  the  form  of  separate  and 

distinct   sentences   which   can   be   intelligently   read   only   as   a,  whole. 

Terre   Haute   &   I.   R.   Co.    v.   Eggmann,    159   111.   550,   42   N.   E.   970; 

Atchison,   T.   k  S.   F.   R.   Co.   v.   Calvert,   52   Kan.   547,   .34   Pac.   976; 

Gemmill  v.  Brown,  25  Ind.  App.   6,  56  N.  E.  691;   Meyer  v.  Boepple 

Button  Co.  112  Iowa,  51,  83  N.  W.  809. 
Nor  is  the  court  called  upon  to  adopt  the  categorical  form  which  counsel 

choose  to  present  to  it.     Continental  Improv.  Co.  v.  Stead,  95  U.  S. 

161,  24  L.  ed.  403,  and  cases  cited.     See  also.  Ruling  on  Requests;   in 

General,  supra,  §  7,  a. 
An  instruction  was  held  not  to  be  erroneous  merely  because  it  began  with 

the  formula  "the  jury  are  instructed  for  the  plaintiff,"  although  the 

form  was  criticized  as  objectionable  in  Illinois  C.  R.  Co.  v.  Larson, 

152  111.  326,  38  N.  E.  784. 
But  the  court  should  refrain  from  the  use  of  expressions  calculated  to  ex- 
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cite  prejudice  and  hostility  in  the  minds  of  the  jury  against  one  party 
and  sympathy  for  another,  and  not  tending  to  induce  a  deliberate  and 
impartial  consideration  and  determination  of  the  issues.  Hogan  v. 
Central  Park,  N.  &  E.  River  E.  Co.  124  N.  Y.  647,  26  N.  E.  950 
(error  to  so  indulge). 
S  O'Leary  v.  German  American  Ins.  Co.  100  Iowa,  390,  69  J.  W.  686. 

11.  Clearness,  definiteness,  and  certainty. 

The  court's  charge  in  chief  and  all  instructions  given  by  it, 
whether  of  its  own  motion  or  upon  request  of  counsel,  should 
be  clear,  definite,  and  certain;^  but  a  mere  slip  of  the  tongue 
or  pen,*  or  mere  inexactness  or  looseness  in  its  verbal  struc- 
ture,' is  not  fatal  to  a  charge  or  instruction  otherwise  unob- 
jectionable, if  the  jury  were  not  misled.  Nor  is  verboseness, 
if,  stripped  of  its  verbiage,  the  charge  still  contains  the  essence 
of  the  law  applicable  to  the  facts.* 

And  it  is  incumbent  upon  the  party  making  a  request  to 
charge  the  jury  to  put  his  proposition  in  clear,  precise,  and  in- 
telligible form,  so  that  no  reasonable  ground  can  be  left  for  mis- 
apprehension on  the  part  of  the  jury ;  and  an  instruction  am- 
biguous or  unintelligible  as  requested  may  properly  be  refused.' 

iChabert  v.  Russell,  109  Mich.  571,  67  N.  W.  902;  Glickson  v.  Shannon, 
88  III.  App.  240;  Eenner  Bros.  v.  Thornburg,  111  Iowa,  515,  82  N.  W. 
950;  Gaffney  v.  St.  Paul  City  E.  Co.  81  Minn.  459,  84  N.  W.  304; 
Schrunk  v.  St.  Joseph,  120  Wis.  223,  07  N.  W.  946;  Southern  Goal 
&  Coke  Co.  V.  Swinney,  149  Ala.  405,  42  So.  803;  Dederick  v.  Central 
R.  Co.  74  N.  J.  L.  424,  65  Atl.  833 ;  Gulf.  C.  &  S.  F.  R.  Co.  v.  Garrett, 
—  Tex.  Civ.  App.  — ,  98  S.  W.  657. 

Charges  to  the  jury  should,  if  possible,  be  plain,  simple,  and  easily  under- 
stood. They  should  be  free  from  obscurity,  involvement,  ambiguity, 
metaphysical  intricacy,  and  tendency  to  mislead.  A  charge  obnoxious 
to  any  of  these  objections  should  always  be  refused,  even  though,  on 
dissection,  it  may  assert  a  correct  legal  proposition.  The  oflace  and 
purpose  of  charges  are  to  enlighten  the  jury,  and  to  aid  them  in  ar- 
riving at  a  correct  verdict,  as  plain  common-sense  men.  In  other 
words,  they  should  be  made  up  of  plain  propositions  of  law,  applicable 
to  the  tendency  or  varying  tendencies  of  the  evidence,  and  they  should 
go  no  further.  Louisville  &  N.  E.  Co.  v.  Hall,  87  Ala.  708,  4  L.E.A. 
710,  6  So.  277. 

And  it  is  error  to  so  qualify  an  instruction  correct  as  requested  as  to 
render  it  ambiguous  and  of  doubtful  meaning, — especially  where  the 
case  is  a  close  one  from  a  legal  standpoint.  Chabert  v.  RusselL  109 
Mich.  571,  67  N.  W.  902. 
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But  a  charge  is  not  objectionable  for  generalization  and  abstractions  mere- 
ly leading  up  to  the  statement  of  the  law  determining  the  rights  and 
responsibilities  of  the  parties  on  the  issues  of  faet  involved.  West 
Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  .38  L.E.A.  427,  48  S.  W. 
583. 

*  Where  a  charge  is  so  exceptional  in  the  prominence  given  by  repetition  to 

the  correct  principle  that  to  hold  that  the  jury  could  have  been  misled 
by  what  was  evidently  a  slip  of  the  tongue  or  pen  on  the  part  of  the 
court  would  be  to  impute  to  the  members  of  the  jury  such  a  want  of 
ordinary  capacity  as  would  prove  them  unfit  for  services  as  jurors,  a 
new  trial  is  properly  refused.  Smith  v.  King,  62  Conn.  515,  26  Atl. 
1059. 

•  It  is  not  easy  in  the  midst  of  a  lengthy  charge  always  to  choose  the  best 

method  of  expressing  an  idea,  or  to  speak  with  absolute  accuracy;  and 
it  is  enough  if  the  language  used  is  such  that  it  may  be  freely  assumed 
to  have  been  correctly  understood.  Davidson  v.  Kolb,  95  Mich.  469,  5.5 
N.  W.  373. 

For  some  illustrations  of  cases  applying  the  rule  as  thus  stated,  see 
Chattanooga,  R.  &  C.  R.  Co.  v.  Owen,  90  Ga.  265,  15  S.  E.  853  (where 
the  context  showed  the  intended  meaning  of  the  inaccurate  state- 
ment) ;  Exchange  Nat.  Bank  v.  Darrow,  154  111.  107,  39  N.  E.  974 
(where,  when  taken  in  connection  with  the  other  instructions,  the  in- 
struction complained  of  was  fully  explained)  ;  Baltimore  &  P.  K.  Co. 
V.  Cumberland,  12  App.  D.  C.  598  (where,  although  to  some  extent 
misleading,  the  instruction  was  accompanied  by  an  explanation  so 
clear  and  ample  as  to  leave  no  doubt  as  to  its  meaning)  ;  Chicago 
&  A.  R.  Co.  v.  Anderson,  166  111.  572,  46  N.  E.  1125  (where  the  dif- 
ference between  the  words  used  and  the  proper  words  was  so  slight 
as  to  probably  not  mislead).  See  also  Berkson  v.  Kansas  City  Cable 
R.  Co.  144  Mo.  211,  45  S.  W.  1119  (holding  that  obscurity  or  in- 
accuracy of  expression  is  not  material  unless  it  substantially  affects 
the  merits  of  the  action). 

The  same  rule  applies  to  the  inadvertent  misuse  or  confusion  of  terms. 
See,  for  example,  O'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac.  269  (an 
action  for  negligent  killing,  the  court  in  its  charge  using  the  word 
"plaintiff"  instead  of  the  word  "decedent")  ;  Mann  v.  Higgins,  83 
Cal.  66,  23  Pac.  206  (where  the  court,  in  charging  on  the  subject  of 
preponderance  of  evidence,  used  the  word  "testimony"  instead  of 
"evidence")  ;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Jordan,  87  Ga. 
69,  13  S.  E.  202  (where  the  court  used  the  word  "defendant"  for 
"plaintiff,"  the  context  showing  that  plaintiff  was  really  intended)  ; 
O'Connor  v.  Langdon,  2  Idaho,  803,  26  Pac.  659  (where  the  court  used 
the  conjunctive  "and"  instead  of  the  disjunctive  "or";  the  charge 
repeatedly  and  correctly  stating  the  law)  ;  Clifton  v.  Granger,  86 
Iowa,  573,  53  N.  W.  316  (where  the  court  in  charging  as  to  the 
rules  for  weighing  testimony,  used  the  word  "him"  instead  of  the 
words  "him  or  her;"  the  charge  being  entirely  plain   and  capable  of 
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being  understood  as  applying  to  all  the  witnesses  of  either  sex  > . 
See  also  Baltimore  &  0.  S.  W.  R.  Co.  v.  Faitii,  175  111.  58,  51  N.  E. 
107  (holding  that  the  expressions  "ordinary  care"  and  "due  care'' 
are  convertible  terms,  and  that  the  use  of  one  in  one  place,  and  of  the 
other  in  another  does  not  constitute  error ) .  But  see  Alabama  C.  Coal 
&  C.  Co.  V.  Pitts,  98  Ala.  285,  13  So.  135  (an  action  to  recover  for 
personal  injuries,  where  the  use  of  the  word  "direct"  and  "directly," 
instead  of  the  appropriate  word  "approximate"  and  "approximately," 
when  speaking  of  the  cause  of  the  injuries,  was  held  error). 

4Meibergen  v.  Smith,  45  Kan.  405,  25  Pac.  881. 

SKnobeloch  v.  Germania  Sav.  Bank,  50  S.  C.  259,  27  S.  E.  962;  Colquhoun 
V.  Wells,  F.  &  Co.  21  Nev.  459,  33  Pac.  977.  But  according  to  Carrico 
V.  West  Virginia  C.  &  P.  R.  Co.  35  W.  Va.  389,  14  S.  E.  12,  an  ambigu- 
ous and  obscure  instruction,  not  really  comprehended  by  the  average 
juror,  but  correct  upon  one  construction,  should  not  be  wholly  refused, 
but  should  be  properly  modified  or  explained. 

But  it  is  not  necessary  that  every  possible  opportunity  for  misapprehension 
be  anticipated  and  guarded  against  when  wording  the  proposition. 
Thus,  rejection  of  a  request  containing  a  pertinent  and  material  in- 
struction not  covered  elsewhere  in  the  charge,  and  not  otherwise  objec- 
tionable than  as  subject  to  a  possible  misapprehension  and  misapplicu-  • 
tion  by  the  jury  to  the  evidence,  without  explanation,  was  held  error  in 
Parsons  v.  Lyman,  71  Minn,  34,  73  N.  W.  634,  inasmuch  as  it  was 
the  duty  of  the  court  to  give  the  explanation  of  its  own  motion,  if 
not  especially  requested  so  to  do  by  counsel. 

And  in  Blake  v.  Stump,  73  Md.  160,  10  L.R.A.  103,  20  Atl.  788,  it  was  held 
error  to  refuse  a  requested  instruction,  otherwise  correct,  because  it 
repeated  the  same  idea  three  times  in  diflferent  phraseology,  the  dif- 
ferent clauses  being  coupled  together  by  the  word  "or." 

12.  Argumentativeness. 

Although  it  is  irregular  practice  to  foriUTilate  into  legal  propo- 
sitions mere  argument  and  inject  them  into  a  charge  or  instruc- 
tion,* giving  a  charge  or  instruction  objected  to  as  being  argu- 
mentative is  not  generally  deemed  fatal  error  if  it  embodies  a 
correct  legal  proposition,  and  it  is  clear  that  the  jury  have  not 
been  misled.*  Otherwise,  however,  if  the  charge  or  instruc- 
tion is  clearly  misleading  because  of  its  argumentativeness,* 
or  is  also  essentially  erroneous  in  other  respects.* 

But  it  is  proper  for  the  court  to  refuse  a  requested  instruc- 
tion which  is  objectionable  for  argumentativeness.* 

1  Drainage  Comrs.  v.  Illinois  C.  R.  Co.  158  111.  353,  41  N.  E.  1073;  BirraiBg- 
ham  Union  R.  Co.  v.  Hale,  90  Ala.  8,  8  So.  142. 
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See  also  Case  v.  Chicago  G.  W.  R.  Co.  147  Iowa,  747,  126  N.  \V.  1037 
(where  an  argumentative  instruction  was  held  to  be  objectionable)  ; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Henson,  132  Ala.  528,  31  So.  590; 
McClendon  v.  McKissack,  143  Ala.  188,  38  So.  1020  (law  abhors 
fraud)  ;  Alabama  G.  S.  R.  Co.  v.  Sanders,  145  Ala.  449,  40  So.  402; 

Gehm  v.  People,  87  111.  App.  158  (weight  of  testimony);  Chicago  Title 
&  T.  Co.  V.  Ward,  113  111.  App.  327;  O'Dea  v.  Michigan  C.  R.  Co.  142 
Mich.  265,  105  N.  W.  746;  Johnson  v.  Atchison,  T.  &  S.  F.  R.  Co. 
117  Mo.  App.  308,  93  S.  W.  866;  Lumsden  v.  Chicago,  R.  I.  &  T.  R. 
Co.  28  Tex.  Civ.  App.  225,  67  S.  W.  168;  Dallas  v.  McCullough,  — 
Tex.  Civ.  App.  — ,  95  S.  W.  1121;  Cowie  v.  Seattle,  22  Wash.  659, 
62  Pac.  121. 

sCook  V.  Rome  Brick  Co.  98  Ala.  409,  12  So.  918;  Bray  v.  Ely,  105  Ala. 
553,  17  So.  180  (holding  that  giving  or  refusing  argumentative  in- 
structions rests  largely  in  the  discretion  of  the  trial  court  in  Alabama, 
and  cannot  be  revised  on  appeal)  ;  Whaley  v.  Sloss-Sheffield  Steel  &  I. 
Co.  164  Ala.  216,  51  So.  419,  20  A.  &  E.  Ann.  Cas.  822;  Western  &  A.  E. 
Co.  V.  Roberson,  9  C.  C.  A.  646,  22  U.  S.  App.  187,  61  Fed.  592;  Postal 
Teleg.  Cable  Co.  v.  Lathrop,  131  111.  575,  7  L.R.A.  474,  23  N.  E.  583. 
See  also  Steed  v.  Knowles,  97  Ala.  573,  12  So.  75  (where  it  is  held 
that,  although  an  argumentative  or  misleading  charge  should  not 
be  given,  if,  as  given,  it  asserts  a  correct  proposition  of  law,  is  not 
entirely  abstract,  and  its  misleading  tendencies  might  have  been 
remedied  by  an  explanatory  charge  if  it  had  been  requested,  there 
is  no  ground  of  complaint)  ;  Schaungut  v.  Udell,  93  Ala.  302,  9  So. 
550  (where  it  is  said  that  if  any  modification  or  qualification  is 
deemed  necessary  to  prevent  the  apprehended  misleading  tendency  of 
a  charge  objected  to  as  argumentative,  additional  instructions  should 
be  asked). 

8  Morris  v.  Lachman,  68  Cal.  109,  8  Pac.  799;  Cable  v.  Grier,  45  111.  App. 
407;  Chisum  v.  Chesnutt,  —  Tex.  Civ.  App.  — ,  36  S.  W.  758;  Young 
v.  Merkel,  163  Pa.  513;  Payne  v.  Crawford,  102  Ala.  387,  14  So.  854. 

4Nclras  v.  Steiner  Bros.  113  Ala.  562,  22  So.  435;  Elston  &  W.  Gravel  Road 
Co.  V.  People,  96  111.  584.  See  also  Gooding  v.  United  States  L.  Ins. 
Co.  46  111.  App.  307  (where  an  argumentative  charge  summing  up  the 
evidence  was  held  erroneous,  summing  up  the  evidence  being  forbidden 
by  statute)  ;  Drainage  Comrs.  v.  Illinois  C.  R.  Co.  158  111.  353,  41 
N.  E.  1073  (where  the  charge  was  erroneous  for  being  argumentative, 
and  for  singling  out  and  giving  prominence  to  special  facts). 

«  Jones  v.  Alabama  Mineral  R.  Co.  107  Ala.  400,  18  So.  30;  McDonald  v. 
International  &  G.  N.  R.  Co.  86  Tex.  1,  22  S.  W.  939;  Pyle  v.  Pyle,  15S 
111.  289,  41  N.  E.  999  (error  not  to  refuse)  ;  Flannery  v.  St.  Louis,  T. 
M.  &  S.  R.  Co.  44  Mo.  App.  396;  Mitchell  v.  Mitchell,  80  Tex.  101,  15 
S.  W.  705;  Wieting  v.  Millston,  77  Wis.  523,  46  N.  W.  879;  Boyd  v. 
Starbuck,  18  Ind.  App.  310,  47  N.  E.  1079;  Whltlatch  v.  Fidelity  &  C. 
Co.  21  App.  Div.  124,  47  N.  Y.  Supp.  331. 
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There  is  no  error  in  refusing  an  argumentative  instruction,  for  the  reason 
that  instructions  should  be  clear  and  concise,  presenting  only  the  point 
or  matter  of  law  on  which  the  party  presenting  them  may  rely.  If 
the  party  requesting  them  will  not  so  frame  the  instruction,  but,  pass- 
ing beyond  the  presentation  of  the  point  or  matter  of  law,  injects  an 
argument  of  the  case,  the  trial  court  does  not  err  in  refusing  tie  in- 
struction. Wickes  V.  Walden,  228  111.  56,  81  N.  K.  798;  Florida  East 
Coast  R.  Co.  V.  Welch,  53  Fla.  145,  44  So.  250,  12  A.  &  E.  Ann.  Cas. 
210.  See  cases  just  cited.  See  also  Bates  v.  Benninger,  2  Cin.  Super. 
Ct.  Eep.  568,  where  the  court,  in  condemning  the  practice  of  injecting 
an  argument  into  a  requested  instruction,  say  "that  it  seems  as  if  this 
objectionable  practice  has  arisen  from  two  purposes  on  the  part  of 
those  who  have  adopted  it:  First,  a,  determination  to  lose  the  case 
before  the  jury;  and  next,  to  reverse  the  result.  The  first  always 
succeeds,  the  other  rarely." 

13.  Consistency  and  harmony. 

The  charge  and  instructions  given  by  the  court,  whether  of 
its  own  motion  or  upon  request  of  counsel,  must  be  consistent 
and  harmonious  throughout;^  and  it  is  a  generally  recognized 
rule  that  to  submit  the  case  or  an  issue  to  the  jury  on  a  charge 
or  instructions  not  so  consistent  and  harmonious  throughout, 
is  an  error  imperatively  demanding  a  reversal,*  imless  it  is 
clearly  shown  that  the  jury  were  not  misled '  to  the  prejudice 
<jf  the  party  complaining.* 

And  some  of  the  courts  hold  that  it  is  the  duty  of  the  trial 
court,  if  needed,  to  so  modify  and  harmonize  the  instructions 
requested  by  counsel  as  to  present  the  law  in  its  proper  light,' 
or  to  disregard  them  altogether,  and  submit  the  case  to  the  jury 
on  its  general  charge.* 

1  To  give  the  jury  two  manifestly  contradictory  rules  to  apply  to  a  control- 

ling issue  is  to  give  them  a  license  to  follow  on  that  point  their  own 
conceptions  of  justice  outside  the  rules  of  law.  This  is  exactly  what 
the  instructions  by  the  court  are  intended  to  prevent.  Their  purpose 
is  to  give  the  jurors  a  definite  view  of  the  legal  principles  governing 
their  action,  which  are  binding  on  their  consciences  under  their  oaths 
as  the  law  of  the  case  before  them.  Willmott  v.  Corrlgan  Consol. 
Street  R.  Co.  —  Mo.  — ,  16  S.  W.  500. 
But  two  instructions,  which  in  effect  tell  the  jury  that  except  as  to  alle- 
gations which  are  admitted,  it  is  incumbent  on  the  pleader  to  establish 
the  allegations  of  his  pleading,  are  not  objectionable  as  contradictory. 
Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88  Iowa,  364,  55  N.  W.  496. 

2  King  V.  Post,  12  Colo.  355,  21  Pac.  28;  Kankakee  Stone  &  Lime  Co.  v. 
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Kankakee,  128  111.  173,  20  N.  E.  670  (holding  that  if  it  is  impossible 
to  say  that  the  jury  followed  correct  instructions,  rather  than  incorrect 
ones,  which  were  inconsistent,  reversal  is  proper)  ;  Haight  v.  Vallet,  89 
Cal.  245,  26  Pac.  897,  and  cases  cited;  Brown  v.  McAllister,  39  Cal. 
673  (where  it  is  said  that  if  the  instructions  on  a  material  point 
are  contradictory,  it  is  impossible  for  the  jury  to  decide  which  should 
prevail;  and  it  is  equally  impossible,  after  the  verdict,  to  know  that 
the  jury  were  not  influenced  by  the  instruction  which  was  erroneous, 
as  one  or  the  other  must  be,  when  two  are  repugnant)  ;  Holt  v.  Spo- 
kane &  P.  R.  Co.  3  Idaho,  703,  35  Pac.  39,  and  cases  cited;  Summerlot 
V.  Hamilton,  121  Ind.  87,  22  N.  E.  973  (where  it  is  held  that  it  the 
instructions  are  contradictory  and  necessarily  tend  to  confuse  or  mis- 
lead the  jury,  the  error  cannot  be  regarded  as  harmless)  ;  Solomon 
V.  City  Compress  Co.  69  Miss.  327,  10  So.  446,  12  So.  339;  Willraott 
T.  Corrigan  Consol.  Street  K.  Co.  -  Mo.  — ,  16  S.  W.  500,  and  cases 
cited  (holding  that  conflicting  instructions  upon  a  material  point 
constitute  reversible  error,  unless  under  exceptional  circumstances)  ; 
Martinowsky  v.  Hannibal,  35  Mo.  App.  70  (holding  that  contradiction 
and  utter  irreconcilability  alone  are  enough  to  necessitate  reversal)  ; 
Flick  V.  Gold  Hill  &  L.  M.  Min.  Co.  8  Mont.  298,  20  Pac.  807 ;  Farmers 
Bank  v.  Harshman,  33  Neb.  445,  50  N.  W.  328 ;  Black  v.  Brooklyn  City 
R.  Co.  108  N.  Y.  640,  15  N.  E.  389;  Missouri,  K.  &  T.  R.  Co.  v. 
Woods,  —  Tex.  Civ.  App.  — ,  25  S.  W.  741,  and  cases  cited  (holding 
that  if  conflicting  charges  are  given,  one  of  which  is  entirely  erroneous, 
it  will  be  presumed  that  the  jury  followed  the  erroneous  charge)  ; 
Bleiler  v.  Moore,  94  Wis.  385,  69  N.  W.  164;  Williams  v.  Haid,  118 
N.  C.  481,  24  S.  E.  217;  Baker  v.  Ashe,  80  Tex.  356,  16  S.  W.  36. 

Possibly  some  of  these  cases  only  go  so  far  as  to  hold  that,  to  produce  this 
error,  the  conflicting  instructions  must  be,  the  one  accurate,  and  the 
other  inaccurate. 

But  even  though  one  of  them  be  accurate,  and  the  other  equally  correct  as 
a  legal  proposition,  but  inaccurate  as  applied  to  the  case,  and  plainly 
liable  to  misconceptioJi  by  the  jury,  the  same  result  must,  of  necessity, 
follow,  and  the  rule  remain  that  such  a  charge  constitutes  error. 
Strauss  v.  Phenix  Ins.  Co.  9  Colo.  App.  386,  48  Pac.  822 ;  Summerlot  v. 
Hamilton,  121  Ind.  87,  22  N.  E.  973;  School  Dist.  v.  Foster,  31  Neb. 
501,  48  N.  W.  267. 

See  also  Blake  v.  Miller,  135  Iowa,  1,  112  N.  W.  158;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Hudson,  95  Ark.  506,  130  S.  W.  534;  Canton  Lumber 
Co.  V.  Liller,  112  Md.  258,  76  Atl.  415;  Rector  v.  Robins,  74  Ark. 
437,  86  S.  W.  667;  Philadelphia  &  B.  C.  R.  Co.  v.  Holden,  93  Md. 
417,  49  Atl.  625;  Hurst  v.  St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App. 
25,  94  S.  W.  794;  Payne  v.  McCormick  Harvesting  Mach.  Co.  11  Okla. 
318,  66  Pac.  287;  Williamson  v.  D.  M.  South  i  Co.  —  Tex.  Civ.  App. 
— ,  79  S.  W.  51. 

8  As  where  this  clearly  appears  from  an  examination  of  all  the  instructions. 
Rock  Island  &  P.  R.  Co.  v.  Krapp,  173  111.  219,  50  N.  E.  663. 
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Or  where  it  clearly  appears  from  the  special  findings  of  the  jury.  Bigeiow 
V.  Wygal,  52  Kan.  619,  35  Pac.  200. 

Or  where  the  objection  is  based  in  part  on  what  appears  clearly  to  be  a 
typographical  error  in  the  omission  of  a  word,  and  it  is  a  justifiable 
assumption,  from  a  reading  of  the  whole  instruction,  that  the  word 
was  in  the  instruction  as  given  by  the  court,  but  was  omitted  by  an 
oversight  of  the  printer.  Hamilton  Buggy  Co.  v.  Iowa  Buggy  Co.  88 
Iowa,  364,  55  N.  W.  496. 

*  Dale  V.  Continental  Ins.  Co.  95  Tenn.  38,  31  S.  W.  266 ;  Farwell  v.  Cramer.. 
38  Neb.  61,  56  N.  W.  716;  Martin  v.  Fox,  40  Mo.  App.  664.  So  in 
Barry  v.  Hannibal  &  St.  J.  R.  Co.  98  Mo.  62,  11  S.  W.  308,  although 
it  was  conceded  that  there  was  a  seeming  inconsistency  in  the  instruc- 
tions, the  judgment  was  affirmed,  inasmuch  as  it  was  so  manifestly  for 
the  right  party.  According  to  Nuckolls  v.  Gaut,  12  Colo.  361,  21 
Pac.  41,  it  must  appear  that  the  conflict  might  have  injuriously  af- 
fected the  party  complaining. 

So  held,  in  a  libel  suit,  as  to  an  instruction,  stating  that  defendant  was 
chargeable  with  negligence  in  not  ascertaining  that  the  article  was  un- 
true, and  also  that  he  had  ascertained  and  knew  its  untruth,  the 
undisputed  testimony  showing  that  the  article  was  published  after 
notice  of  its  falsity.  Hatt  v.  Evening  News  Asso.  94  Mich.  114,  119. 
53  N.  W.  952,  54  N.  W.  766. 

S  Rock  Island  &  P.  R.  Co.  v.  Krapp,  173  111.  219,  50  N.  E.  663. 

The  instructions  asked  by  the  different  parties  to  an  action  generally  pro- 
ceed upon  entirely  different  theories  of  the  law  applicable  to  the  case, 
and  they  should  be  so  modified  and  harmonized  as  to  present  the  law 
in  its  proper  light.    Kelley  v.  Cable  Co.  7  Mont.  77,  14  Pac.  633. 

SKelley  v.  Cable  Co.  7  Mont.  77,  14  Pac.  633;  Union  P.  R.  Co.  v.  O'Brien, 
161  U.  S.  451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618. 

14.  Defining  and  explaining  technical  terms. 

The  use  of  words  which  have  a  legal  technical  meaning  should' 
be  avoided,  or,  if  necessarily  used,  their  meaning  should  be  ex- 
plained.* 

But  it  is  not  necessary  to  explain  to  the  jury  the  meaning 
of  ordinary  words  and  phrases  when  they  are  used  in  their  usual 
and  conventional  sense,^  or  when  their  meaning,  as  applied  to^ 
the  case  on  trial,  is  readily  understood  by  the  jury,'  and  the 
party  complaining  has  asked  for  no  such  explanation  by  the 
court.* 

iKellar  v.  Shippee,  45  111.  App.  377;  Swift  &  Co.  v.  Rennard,  128  111.  App. 
181;  Union  Scale  Co.  v.  Iowa  Mach.  &  Supply  Co.  136  Iowa,  171,  113 
N.  W.  762:  Chicago  v.  Fiilds,  139  111.  App.  250;  Murray  v.  Geiser  Mfg. 
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Co.  79  Kan.  326,  99  Pac.  589;  Atchison,  T.  &.  S.  F.  R.  Co.  v.  Woodson, 
79  Kan.  567,  100  Pac.  633;  Coney  Island  Co.  v.  Dennan,  79  C.  C.  A. 
375,  149  Fed.  687;  Chambers  v.  Morris,  149  Ala.  074,  42  So.  549. 

It  is  the  safer  riile  to  couch  instructions  in  as  plain  language  as  the  facts 
will  permit,  and  where  technical  phrases  are  used,  to  explain  them. 
Steinkamper  v.  McManus,  26  Mo.  App.  51. 

And  words  or  terms  from  a  foreign  language  having  such  legal  technical 
meaning, — as,  for  instance  the  terms  de  facto  and  de  jure, — should 
not  be  used  without  full  explanation  of  their  meaning.  C.  Aultman 
&  Co.  V,  Connor,  25  111.  App.  654.  There  is  no  presumption  of  either 
law  or  fact  that  jurors  are  either  versed  in  the  Latin  language  or 
acquainted  with  the  meaning  of  law  terms  or  maxims  of  the  law  that 
are  derived  from  and  expressed  in  a  foreign  language,  no  matter  how 
familiar  those  terms  and  maxims  may  be  to  members  of  the  bar.  Of 
course  this  does  not  mean  that  the  mere  use  of  the  Latin  word  or 
Latin  term  will  render  the  instruction  erroneous.  But  such  words  or 
terms,  unless  they  are  in  general  use  among  the  common  people,  should 
not  be  so  used  without  fully  explaining  their  signification  to  the  jury, 
and  especially  when  the  manner  in  which  they  are  used  and  the 
prominence  given  them  makes  them  the  very  gist  of  the  instruction. 
C.  Aultman  &  Co.  v.  Connor,  25  111.  App.  654.  But  see  Lake  Erie  & 
W.  E.  Co.  V.  Holderman,  56  111.  App.  144,  holding  that  the  term  "prima 
facie"  has  become  sufficiently  anglicized  and  understood  to  need  no 
translation. 

And  a  requested  instruction  containing  a  term  having  a  technical  mean- 
ing is  properly  refused  if  it  omits  to  define  the  term.  Wliitney  &  S, 
Co.  V.  O'Rourke,  172  111.  177,  50  N.  E.  242. 

On  the  other  hand  there  are  words  which,  though  not  purely  teclinical, 
have  a.  certain  well-defined  meaning  which  it  is  the  safer  course  to 
explain  to  the  jury;  but  whose  unexplained  use  will  not  warrant  a 
reversal.  As  for  example,  the  word  "preponderance,"  as  applied  to 
evidence.  Steinkamper  v.  McManus,  26  Mo.  App.  51;  Morris  v. 
Morton,  14  Ky.  L.  Rep.  360,  20  S.  W.  287.  Cases  might  arise,  however, 
in  which  the  use  of  this  expression  would  be  ground  for  reversal ; 
and  such  was  the  opinion  of  Phillips,  P.  .!.,  in  Carson  v.  Porter,  22 
Mo.  App.  179,  under  the  peculiar  circumstances  of  that  case,  although 
it  is  not  clear  that  the  reversal  was  predicated  upon  that  ground 
alone. 

So  the  unexplained  use  of  the  phrase  "burden  of  proof"  was  held  not  to  bo 

reversible  error,  in  Miller  v.  Woodman-Todd  Boot  &  Shoe  Co.  26  Mo. 

App.  57. 
And  a  party  cannot  complain  unless  he  offers  or  asks  for  a  definition. 

Louisville  &  E.  R.  Co.  v.  Vincent,  29  Ky.  L.  Rep.  1049,  96  S.  W.  898; 

Bugg  V.  Holt,  29  Ky.  L.  Rep.  1208,  97  S.  W.  29. 

«Wim.er  v.  Allbaugh,  78  Iowa,  79,  42  N.  W.  087;  Iowa  State  Sav.  Bank  v. 
Black,  91  Iowa,  480.  59  N.  \\,  og;..   AVaider  v.  Henry,  117  Mo.  530,  23 
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S.  W.  776;  Cottrill  v.  Krum,  100  Mo.  397,  13  S.  W.  753;  Wragge  v. 

South  Carolina  &  G.  E.  Co.  47  S.  C.  105,  33  L.E.A.  191,  25  S.  E.  76. 
Defining  a  word,  in  response  to  a  request  by  the  jury,  if  correctly  defined, 

is  not   reversible  error,   although   the  word  is  one   in  common   Use. 

Cobb  V.  Covenant  Mut.  Ben.  Asso.  153  Mass.  176,  10  L.R.A.  666,  26 

N.  E.  230. 
8  Louisville  &  N.  E.  Co.  v.  Eay,  101  Tenn.  1,  46  S.  W.  554;  Cliaddick  v. 

Haley,  81  Tex.  617,  17  S.  W.  233;  Hogshead  v.  State,  120  Ind.  327, 

22  N.  E.  330. 
Failure  to  correctly  distinguish  between  terms  possibly  capable  of  being 

legally  distinguished  will  not  require  a  reversal,  if   the  jury  could 

not  have  been  misled  thereby.     Blythe  v.  Denver  &  E.  G.  E.  Co.  15 

Colo.  333,  11  L.E.A.  615,  25  Pac.  702. 
4Wimer  v.  AUbaugh,  78  Iowa,  79,  42  N.  W.  587;  Warder  v.  Henry,  117  Mo. 

530,  23  S.  W.  776;  Wragge  v.  South  Carolina  &  G.  E.  Co.  47  S.  C.  105, 

33  L.R.A.  191,  25  S.  E.  76;  Louisville  &  N.  E.  Co.  v.  Eay,  101  Tenn.  1, 

46  S.  W.  554;  Chaddick  v.  Haley,  81  Tex.  617,  17  S.  W.  233. 

B.  Instructions  as  to  Pleadings  and  Evidence. 

15.  Stating  the  issues;  singling  out,  ignoring,  and   eliminating 

issues. 

The  court  in  giving  a  charge  designed  to  cover  the  entire 
issues  should  embrace  all  the  essential  elements  involved  in 
the  case.^ 

The  court  may,  however,  single  out  and  present  to  the  jury 
an  issue  as  the  main  controlling  issue,  if  such  is  the  fact.* 

But  it  is  a  fatal  error  to  omit  or  refuse  to  charge  as  to  a 
material  issue  which  is  supported  by  evidence.'  Otherwise, 
however,  as  to  an  issue  which  has  been  eliminated  from  the 
case  by  withdrawal  *  or  otherwise.* 

And  if  a  request  to  charge  improperly  omits  a  material  issue, 
the  court  may  refuse  it,^  or  may  modify  it  by  supplying  the 


iPlattsmouth  v.  Boeck,  32  Neb.  297,  49  N.  W.  367.  See  also  Willmott  v. 
Corrigan  Consol.  Street  E.  Co.  106  Mo.  535,  17  S.  W.  490  (where  it  is 
held  that  an  instruction  which  fails  to  present  the  issues  clearly  made 
is  erroneous,  if  it  is  so  given  that  the  jury  understand  that  they  arc 
to  rely  on  it  alone);  City  &  Suburban  E.  Co.  v.  Findley,  76  Ga.  311 
(where  it  is  held  to  be  the  right  and  duty  of  the  judge  to  state  to  the 
jury  the  several  contentions  of  the  parties,  the  only  restriction  being 
that  he  state  them  fairly  to  each  side). 
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Stating  the  claim  of  a  party  is  not  a  charge  on  facts.  Bryce  v.  Caycc, 
62  S.  C.  546,  40  S.  E.  948;  Atchison,  T.  &  S.  t.  R.  Co.  v.  Cuniffe, 
—  Tex.  Civ.  App.  — ,  57  S.  W.  692 ;  McCann  v.  UUman,  109  Wis.  574, 
85  N.  W.  493. 

Judge  should  not  require  the  jury  to  determine  what  are  the  issues  in 
the  case.  Lodge  v.  Hampton,  136  111.  App.  414;  Erb  t.  German- 
American  Ins.  Co.  112  Iowa,  357,  83  N.  W.  3053. 

An  instruction  should  cover  all  issues  and  facts  of  the  case,  especially 
relating  to  the  party  affected  by  the  instruction.  American  Sheet  &  Tin 
Plate  Co.  V.  Bucy,  43  Ind.  App.  501,  87  N.  E.  1051;  Crane  v.  Congle- 
ton,  —  Ky.  — ,  116  S.  W.  341 ;  Louisiana  &  A.  R.  Co.  v.  Ratcliffe,  88 
Ark.  524,  115  S.  W.  396.  Court  should  state  issues  and  theories  of 
case.  Taylor  v.  McClintock,  87  Ark.  243,  112  N.  W.  405;  Baldwin  v. 
Self,  52  Tex.  Civ.  App.  509,  114  S.  W.  427;  Evans  v.  Nail,  1  Ga. 
App.  42,  57  S.  E.  1020;  Chicago  Union  Traction  Co.  v.  Hansen,  125 
111.  App.  153;  Jaffi  V.  Missouri  P.  R.  Co.  205  Mo.  450,  103  S.  W.  1026; 
Missouri,  K.  &  T.  R.  Co.  v.  Kyser,  43  Tex.  Civ.  App.  322,  95  S.  W. 
747;  Sigel-Carapion  Live  Stock  Co.  v.  Holly,  44  Colo.  582,  101  Pac. 
68;  Southern  R.  Co.  v.  Wright,  6  Ga.  App.  172,  64  S.  E.  703. 

If  a  charge  assumes  to  cover  the  entire  case,  it  should  do  so  in  fact,  and 
an  omission  of  a  material  issue  is  error.  Delmar  Oil  Co.  v.  Bartlett,  62 
W.  Va.  700,  59  S.  E.  634;  Belvidere  City  R.  Co.  v.  Bute,  128  111.  App. 
620;  Flaherty  v.  St.  Louis  Transit  Co.  207  Mo.  318,  106  S.  W.  15; 
Capital  City  Brick  &  Pipe  Co.  v.  Des  Moines,  136  Iowa,  243,  113  N. 
W.  835;  Purcell  Cotton  Seed  Oil  Mills  v.  Bell,  7  Ind.  Terr.  717,  104 
S.  W.  944;  Funston  v.  Hoffman,  232  111.  360,  83  N.  E.  917. 

An  instruction  which  tends  to  disparage  and  undervalue  a  defense  made 
in  entire  good  faith  is  improper.  Bachmeyer  v.  Mutual  Reserve  Fund 
Life  Asso.  87  Wis.  325,  58  N.  W.  399. 

In  North  Carolina,  a  statute  requires  tliat  the  issues  arising  upon  the 
pleadings,  material  to  be  tried,  shall  be  made  up  by  tlje  attorneys  ap- 
pearing and  reducing  to  writing,  or  by  the  judge  presiding,  before  or 
duiing  the  trial.  Code,  §  395.  This  statute  is  mandatory  and  binding 
equally  upon  the  court  and  counsel,  and  it  is  the  duty  of  the  trial 
judge  either  of  his  own  motion  or  at  the  suggestion  of  counsel,  to 
submit  such  issues  as  are  necessary  to  settle  the  material  controversies 
arising  on  the  pleadings;  and  in  the  absence  of  such  issues,  or  ad- 
missions of  record  equivalent  thereto,  sufficient  to  reasonably  justify, 
directly  or  by  clear  implication,  a  judgment  rendered  thereon,  a  new 
trial  will  he  granted.  Tucker  v.  Satterthwaite,  120  N.  C.  118,  27  S. 
E.  45,  and  cases  cited.  But  refusal  to  submit  unnecessary  and  im- 
material issues  is  not  error.  Gilmore  v.  Bright,  101  N.  C.  382,  7  S. 
E.  751. 

s  Dupuy  v.  Burkitt,  78  Tex.  338,  14  S.  W.  789 ;  Bowden  v.  Achor,  95  Ga. 
243,  22  S.  E.  254;  General  Electric  Co.  v.  Black,  19  Mont.  110,  47 
Pac.  639. 
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So  held  wlierc  defendant  in  open  eourt  during  the  progress  of  the  trial  ad- 
mitted all  of  plaintiffs'  claims,  except  so  much  thereof  as  was  attacked 
and  affected  by  one  of  the  pleas  filed.  De  Graffenreid  v.  Menard,  103 
Ga.  651,  30  S.  E.  SCO. 

But  if  there  are  two  or  more  important  issues,  and  there  is  any  doubt  as 
to  which  is  the  main  one,  or  that  any  one  of  them  is  such,  the  court 
should  not  single  out  one  and  present  it  as  the  controlling  one.  Bow- 
den  V.  Achor,  95  Ga.  243,  22  S.  E.  254. 

And  undue  prominence  should  not  be  given  to  the  testimony  of  particular 
witnesses  nor  to  particular  issues.  Louisville  &,  N.  R.  Co.  v.  Perkins, 
144  Ala.  325,  39  So.  305  (particular  witnesses).  See  also  Mississippi 
C.  E.  Co.  V.  liaidy,  88  Miss.  732,  41  So.  505;  Knox  v.  Knox,  123 
Iowa,  24,  98  N.  W.  468  (particular  evidence)  ;  Alabama  Midland  K. 
Co.  V.  Thompson,  134  Ala.  232,  32  So,  672  (single  fact)  ;  Campbell  v. 
Bates,  143  Ala.  338,  39  So.  144  (particular  evidence);  Beyer  v. 
Martin,  109  111.  App.  1  (particular  facts)  ;  Goodhue  Farmers'  Ware- 
house Co.  v.  Davis,  81  Minn.  210,  83  N.  W.  531  (particular  witnesses)  ; 
Sanders  v.  North  End  Bldg.  &  L.  Asso.  178  Mo.  674,  77  S.  W.  833 
(particular  witnesses)  ;  Crossen  v.  Oliver,  41  Or.  505,  09  Pac,  308  (par- 
ticular evidence)  ;  Farnandes  v,  Schiermami,  23  Tex.  Civ.  App.  343, 
55  S.  W.  378  (particular  witnesses);  Giddings  v.  Thompson,  —  Tex. 
Civ.  App,  — ,  92  S.  W.  1043  (particular  evidence)  ;  Postal  Teleg. 
Cable  Co.  v.  Jones,  133  Ala.  217,  32  So.  500  (particular  fact)  ; 
Strehmann  v,  Chicago,  93  111.  App.  206;  Palfrey  v.  Texas  C.  R.  Co.  31 
Tex.  Civ.  App.  552,  73  S.  W.  411  (particular  evidence);  Southern  R. 
Co.  T.  Reaves,  129  Ala.  457,  29  So.  594  (particular  witness)  ;  O'Neal  v. 
Curry,  134  Ala.  216,  32  So.  697  (single  facts)  ;  Seitz  v.  Starks,  144 
Mich.  448,  108  N.  W.  354  (particular  witness)  ;  Tompkins  v.  Pacific 
Mut.  L.  Ins.  Co,  53  W,  Va.  479,  62  L.R.A.  489,  97  Am.  St.  Rep.  lOOG, 
44  S,  E.  439  (particular  witness);  Louisville  R.  Co,  v.  Hoskins,  2S 
Ky.  L.  Rep,  124,  88  S,  W,  1087;  Atterbury  v.  Chicago,  I.  &  St.  L. 
S.  L.  R.  C6.  134  III.  App.  330;  Sangster  v.  Hatch,  134  111.  App.  340; 
Eckels  V.  Cooper,  136  111.  App.  60. 

8  Earl  Fruit  Co.  v.  Curtis,  110  Cal.  632,  48  Pac.  793;  Jackson  School  Twp, 
v.  Shera,  8  Ind,  App.  330,  35  N.  E.  842 ;  Bailey  v.  Tygart  Valley  Iron 
Co.  10  Ky.  L.  Rep.  676,  10  S,  W.  234;  Gamble  v.  Mullin,  74  Iowa,  99, 
36  N.  W,  909;  Eureka  Fertilizer  Co,  v.  Baltimore  Copper,  Smelting  & 
Roll  Co.  78  Md.  179,  27  Atl.  1035;  Hennig  v.  Globe  Foundry  Co.  112 
Mich.  616,  71  N.  W.  956;  Levy  v.  Cunningham,  56  Neb.  348,  76  N.  W, 
882;  Patterson  v,  Westchester  Electric  R.  Co.  26  App.  Div.  336,  49  N. 
Y.  Supp.  796;  Holmes  v,  Whitaker,  23  Or.  319,  31  Pac.  705;  Chappell 
V.  Trent,  90  Va.  849,  19  S.  E,  314:  Dignan  v.  Spurr,  3  Wash.  309,  25 
Pac.  529, 

Where  issue  is  joined  on  the  plea,  even  though  it  be  a  bad  one,  and  the 
proofs  tend  to  establish  its  truth,  the  court  must  submit  the  issue  and 
the  proof  to  the  jury,  and  if  the  effect  of  the  charge  as  given  is  to  au- 
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thorize  a  recovery  without  regard  to  this  issue,  tlie  error  is  fatal.  An- 
niston  Lime  &  Coal  Co.  v.  Lewis,  107  Ala.  535,  18  So.  ,126. 

A  material  issue  of  fact  cannot  be  witlidrawn  from  the  jury.  IMorrill  v. 
McNeill,  3  Neb.  (Unof.)  220,  91  N.  W.  602;  Farmers'  State  Banic  v. 
Spencer,  12  Okla.  597,  73  Pac.  297;  National  Bank  v.  Baltimore  & 
0.  R.  Co.  99  Md.  G61,  105  Am.  St.  Rep.  321,  59  Atl.  134;  Mitchell  v. 
Third  Ave.  R.  Co.  62  App.  Div.  371,  70  N.  Y.  Supp.  1118;  Sovereign 
Camp,  W.  W.  V.  Welch,  16  Okla.  188,  83  Pac.  547. 

■»Whalen  v.  Chicago,  E.  I.  &  P.  R.  Co.  75  Iowa,  563,  39  N.  W.  894;  Dupuy 
V.  Burkitt,  78  Tex.  338,  14  S.  W.  789;  Jones  v.  Missouri  P.  R.  Co.  31 
Mo.  App.  614.  See  also  Heller  v.  Chicago  &  G.  T.  R.  Co.  109  Mich. 
62,  66  N.  W.  667  (where  it  is  held  to  be  tlie  diity  of  the  court  to  charge 
the  jury  as  to  which  of  several  grounds  sot  up  in  his  declaration 
plaintiff  is  entitled  to  recover  upon,  and  to  eliminate  the  others)  ; 
Crawford  v.  Georgia  P.  R.  Co.  80  Ga.  5,  12  S.  IS.  176  (where  it  is 
held  incumbent  on  the  court  to  charge  upon  only  such  phases  of 
plaintiff's  cause  of  action  as  the  evidence  applies  to  and  plaintiff 
insists  upon  at  the  trial) . 

SHenion  v.  New  York,  N.  H.  &  H.  R.  Co.  25  C.  C.  A.  223,  51  U.  S.  App. 
157,  79  Fed.  903;  New  Haven  Lumber  Co.  v.  Raymond,  76  Iowa,  225, 
40  N.  W.  820;  Bugbee  v.  Kendricken,  132  Mass.  349;  Fry  v.  Leslie,  87 
Va.  269,  12  S.  E.  671. 

Thus,  a,  request  to  charge  a  point  of  defense  which  has  been  waived  by  coun- 
sel is  properly  refused.  Fry  v.  Central  Vermont  R.  Co.  65  Vt.  242,  26 
Atl.  954 ;  Moses  v.  Katzenberger,  84  Ala.  95,  4  So.  237. 

And  it  is  error  to  submit  an  issue  raised  by  allegations  of  a  complaint 
which  have  been  stricken  out  on  demurrer.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Frederiekson,  —  Tex.  — ,  19  S.  W.  124. 

■«  Savannah  &  W.  R.  Co.  v.  Phillips,  90  Ga.  829,  17  S.  E.  82;  Chicago  &  W. 
L  R.  Co.  V.  Flynn,  154  111.  448,  40  N.  E.  332,  affirming  54  111.  App.  387; 
Cottrell  V.  Piatt,  101  Iowa,  231,  70  N.  W.  177;  Reiser  v.  Portere,  106 
Mich.  102,  63  N.  W.  1041;  Stewart  v.  Outhwaite,  141  Mo.  562,  44 
S.  W.  326;  Carruth  v.  Harris,  41  Neb.  789,  00  N.  W.  106;  Woofers 
V.  Hale,  83  Tex.  563,  19  S.  W.  134. 

But  if  there  be  an  issue,  among  others,  the  evidence  with  respect  to  which 
is  inconsistent  with  the  physical  facts  in  the  case,  no  error  is  com- 
mitted by  eliminating  such  issue  from  the  case  or  in  ignoring  it  in 
the  instructions.  Gardner  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo.  90,  36 
S.  W.  214  (where  an  instruction  as  requested  embracing  such  an  issue 
was  refused,  and  an  instruction  given  ignoring  it). 

^Petefish  v.  Watkins,  124  111.  384,  16  N.  E.  248;  McCarty  v.  Scanlon,  187 
Pa.  495,  41  Atl.  345. 


16.  Eeferring  to  pleadings. 

The  court  should  not  refer  the  jury  to  the  pleadings  for  in- 
Abbott,  Civ.  Jur.  T.— 43. 
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formation  as  to  what  the  issues  are,^  unless  by  consent  of  the- 
parties.* 

There  are  cases,  however,  which,  although  not  coramendiiiii 
the  practice,  do  not  regard  it  as  so  vicious  as  to  be  fatal  to  thu 
charge  unless  prejudice  has  actually  resulted  therefrom. 

And  still  others  approve  the  practice  as  a  proper  one.' 
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1  Bryan  v.  Chicago,  E.  I.  &  P.  R.  Co.  63  Iowa,  464,  ]9  N.  W.  295;  HoUis 

v.  State  Ins.  Co.  64  Iowa,  454,  21  N.  W.  774;  Britton  v.  St.  Louis,  321) 
Mo.  437,  25  S.  W.  366  (recognizing  and  approving  the  rule  proliibitiii;; 
this  practice,  but  holding  that  the  instruction  complained  of  wa^ 
not  open  to  that  objection);  Reese  v.  Hershcy,  ]63  Pa.  253,  29  ML 
907;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Lee,  90  Tenn.  570,  18  S.  W. 
268. 

It  is  the  province  of  the  court  to  determine  the  issues  and  state  them  to- 
the  jury,  and  not  leave  them  to  ascertain  the  effect  of  the  pleadings 
or  the  issues  which  they  present.  Myer  v.  Moon,  45  Kan.  580,  2(1 
Pac.  40. 

The  difficulty  which  even  judges  of  learning  and  experience  often  encounier 
in  defining  the  issues  as  joined  in  the  pleadings  is  argument  sufficient 
in  support  of  the  rule.  It  surely  would  not  conduce  to  a  full  and 
fair  ti'ial  if  jurors,  inexperienced  in  such  matters,  were  left  to  de- 
termine the  issues  from  the  pleadings.  The  necessity  of  the  judge  de- 
fining the  issues  is  too  apparent  to  be  questioned,  and,  however  press- 
ing the  demands  may  be  upon  the  time  of  the  coui-t,  a  plan  and  con- 
cise statement  of  the  issues  should  always  be  given  to  the  jury.  Burns 
V.  Oliphant,  78  Iowa,  456,  43  N.  W.  289. 

Although  pleadings  which  are  couched  in  unteclinical  language  may  be 
given  to  the  jury  to  enable  them  to  understand  the  issues  involved,  if 
the  language  used  in  the  pleading  is  technical  and  not  such  as  the 
jury  will  be  likely  to  understand  clearly,  the  issues  should  be  present- 
ed in  the  language  of  the  court.  Robinson  v.  Berkey,  100  Iowa,  ]3fi, 
09  N.  W.  434,  and  cases  cited.  But  it  seems  that  if  the  pleadings  con- 
tain a  plain  statement  of  the  issues,  the  court  may  use  the  language 
of  the  pleadings. 

2  Burns   v.  Oliphant,   78   Iowa,  436,  43  N.   W.   289    (where,   although  it  is 

said  that  a  statement  of  the  issues  ought  not  to  be  omitted,  it  is  held 
that  a  party  who  has  consented  to  the  omission  cannot  afterwards  b« 
heard  to  complain  of  it). 

3  Texas  &  P.  R.  Co.  v.  Tankersley,  63  Tex.  57 ;  Chicago,  S.  F.  &  C.  R.  Co.  v. 

McGrew,  104  Mo.  282,  J 5  S.  W.  931  (holding  that  an  instruction 
referring  to  certain  items  of  damages  as  set  out  in  a  bill  of  particular* 
did  not  probably  mislead  the  jury,  though  disapproving  the  practice). 
And  in  Hall  v.  Carter,  74  Iowa,  304,  37  N.  \V.  956,  where  the  plead- 
ing was  read  as  a  part  of,  but  not  incorporated  in  the  charge    (the 
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statute  requiring  the  charge  to  be  in  writing),  the  practice  was  con- 
demned, but  reversal  was  not  based  on  this  ground,  inasmuch  as  the 
special  findings  ret\irned  by  tlio  jury  indicated  that  they  fully  under- 
stood the  issues. 

So  held  in  Mycr  v.  Moon,  4.5  Kan.  580,  26  Pae.  40,  wliere  the  issues  were 
slated  by  the  court,  and  tlie  jury  were  only  referred  to  the  petition 
to  ascertain  the  undisputed  terms  of  the  contract  for  whose  violation 
recovery  was  sought  and  tlie  misrepresentations  alleged  to  have  been 
made  by  the  defendant  when  making  tlie  contract. 

An  instruction  given  on  request  which  distinctly  informed  the  jury  what 
the  facts  were  "as  alleged  in  the  complaint,"  was  approved  in  Lake 
Shore  &  Jl.  S.  R.  Co.  v.  Mcintosh,  140  Ind.  20],  38  N.  E.  476. 

And  a  reference  by  the  court  to  the  petition  and  amendments  thereto  for 
a  fuller  statement  of  the  several  items  of  damages  claimed  by  plaintiff, 
following  a  brief  statement  of  those  items,  was  held  no  error,  in 
Lanning  v.  Chicago,  B.  &  Q.  Pv.  Co.  68  Iowa,  502,  27  N.  W.  478. 

♦  North  Chicago  City  R.  Co.  v.  Gastka,  27  111.  App.  518,  and  cases  cited; 
Clouscr  v.  Eucknuui,  104  Ind.  588,  4  N.  E.  202  (holding  so  doing  to  be 
no  error,  as  the  pleadings  are,  in  contemplation  of  law,  always  before 
the  jury)  :  Baltzcr  \.  Chicago,  if.  &  X.  E.  Co.  89  Wis.  257,  60  N.  AV. 
617. 

Tliat  pleadings  may  be  used  in  giving  instructions,  see  Union  Gold  Miu. 
Co.  V.  Crawford,  29  Colo.  511;  69  Pac.  600,  22  Mor.  Min.  Rep.  213; 
Blair-Baker  Horse  Co.  v.  First  Kut.  Bank,  164  Ind.  77,  72  N.  E.  1027; 
Woodruff  V.  Hensley,  26  Ind.  .\pp.  592,  60  N.  E.  312;  Macon  Consol. 
Street  R.  Co.  v.  Barnes,  113  Ga.  212.  38  S.  E.  756;  Chicago  &  A.  R.  Co. 
V.  Harrington,  192  111.  9,  61  N.  E.  622;  Central  R.  Co.  v.  Bannister. 
395  111.  48,  62  N.  E.  864;  Graybill  v.  Chicago,  M.  &  St.  P.  R.  Co.  112 
Iowa,  738,  84  N.  W.  946;  Hartpence  v.  Rogers,  143  Mo.  623,  45  S. 
W.  650;  Franklin  v.  Atlanta  &  C.  Air  Line  R.  Co.  74  S.  C.  332,  54 
S.  E.  578;  Bering  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ.  App.  36.  79  S.  W. 
869;  Illinois  C.  R.  Co.  v.  Smith,  111  III.  App.  177. 

17.  Separate  defenses. 

If  a  defense  in  abatement  is  joined  in  the  same  answer  with 
a  defense  in  bar,  the  plaintiff  may  require  that  the  jury  be  in- 
structed to  render  separate  verdicts.* 

1  Gardner  v.  Clark,  21  N.  Y.  399,  401. 

18.  Superfluous  allegation. 

A  plaintiff  is  entitled  to  go  to  the  jury  on  a  canse  of  action 
on  contract  substantially   alleged  and   supported   by   evidence, 
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notwithstanding  a  failure  to  prove  commingled  allegations  of 
tort.* 

1  Graves  v.  Waite,  59  N.  Y.  156.  Contra,  under  N.  Y.  Code  Civ.  Proc.  § 
549,  subd.  4,  when  the  tort  is  a  fraud  in  contracting  or  incurring  the 
liability,  such  as  constitutes  a  ground  of  arrest. 

19.  Limiting  to  issues  and  evidence. 

It  is  improper  for  the  court,  in  making  a  statement  of  the 
case,  to  present  any  issue  unless  it  is  raised  by  the  pleadings, 
and  evidence  tending  to  establish  it  has  been  adduced.* 

But  it  is  not  improper  to  refuse  an  instruction  which  as  re- 
quested is  outside  the  issues  and  evidence.^ 

As  to  whether  it  is  proper  to  submit  to  the  jury  an  issue  raised 
by  evidence  admitted  without  objection,  though  the  issue  is  not 
raised  by  the  pleadings,  the  cases  are  not  in  harmony.^ 

But  it  is  error  to  submit  to  the  jury,  as  a  disputed  question 
of  fact  for  their  determination,  an  issue  which  has  been  ad- 
mitted by  the  pleadings,*  or  one  which  is  established  by  the  un- 
contradicted evidence.' 

1  Alabama  C.  Coal  &  C.  Co.  v.  Pitts,  98  Ala.  285,  13  So.  135;  Bertelson  v. 

Chicago,  M.  &  St.  P.  E.  Co.  5  Dak.  313,  40  N.  W.  531 ;  Savannah,  F. 
&  M.  R.  Co.  V.  Tiedeman,  39  Fla.  196,  22  So.  658;  Jacksonville,  T.  & 
K.  W.  E.  Co.  V.  Galvin,  29  Fla.  636,  16  L.E.A.  337,  11  So.  231;  Louis- 
ville &  N.  R.  Co.  V.  Spinks,  104  Ga.  692,  30  S.  E.  968 ;  Holt  v.  Spokane 
&  P.  E.  Co.  3  Idaho,  703,  33  Pac.  39 ;  Lebanon  Light,  Heat  &  Power  Co. 
V.  Griffin,  139  Ind.  476,  39  N.  E.  62;  Miller  v.  Chicago,  M.  &  St.  P. 
R.  Co.  76  Iowa,  318,  41  N.  W.  28;  Gilmore  v.  Swisher,  59  Kan.  172, 
52  Pac.  426;  Mundle  v.  Hill  Mfg.  Co.  86  Me.  400,  30  Atl.  16;  Nugent 
V.  Kauflfman  Mill  Co.  131  Mo.  241,  33  S.  W.  428  (where  it  is  said  that 
issues  cannot  be  raised  and  disposed  of  by  instructions,  which  are  not 
made  by  the  pleadings)  ;  Moss  v.  North  Carolina  R.  Co.  122  N.  C. 
889,  29  S.  E.  410  (even  though  it  announces  a  correct  abstract  proposi- 
tion of  law)  ;  Woodward  v.  Oregon  R.  &  Nav.  Co.  18  Or.  289,  22  Pac. 
1076;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johnson,  91  Tex.  569,  44  S.  W.  1067; 
Holt  V.  Pearson,  12  Utah,  63,  41  Pac.  560;  Comegys  v.  American 
Lumber  Co.  8  Wash.  661,  36  Pac.  1087 ;  Higgins  v.  Minaghan,  78  Wis. 
602,  11  L.E.A.  138,  47  N.  W.  941. 

2  Gibson  v.  Sterling  Furniture  Co.  113  Cal.  1,  45  Pac.  5;  Rives  v.  Jordan, 

99  Ga.  80,  24  S.  E.  857;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Tripp,  175 
111.  251,  5]  N.  B.  833;  Tinsley  v.  Fruits,  20  Ind.  App.  534,  51  N.  E. 
Ill:  Hamilton  v.  Thoen,  97  Iowa,  737,  66  N.  W.  166;  IJrent  v.  Long. 
99  Ky.  245,  35  S.  W.  640;  Lindsey  v.  Leighton,  150  Mass.  285,  22  N.  E. 
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901;  Sykes  v.  City  Sav.  Bank,  115  Mich.  321,  73  N.  W.  309;  Perijie 
V.  Grand  Lodge  A.  0.  U.  W.  48  Minn.  82,  50  N.  W.  1022;  Brown  v. 
Walker,  —  Miss.  — ,  11  So.  724;  Fischen  v.  Thomas,  9  Mont.  52,  22 
Pac.  450;  Hanover  F.  Ins.  Co.  v.  Stoddard,  52  Neb.  745,  73  N.  W.  291 ; 
Woodbury  v.  Butler,  07  N.  H.  545,  38  Atl.  379 ;  Kane  v.  New  York,  N. 
H.  &  H.  E.  Co.  132  N.  Y.  160,  30  N.  E.  256;  Gandy  v.  Orient  Ins.  Co. 
52  S.  C.  224,  29  S.  E.  655;  Texas  &  P.  E.  Co.  v.  Johnson,  90  Tex.  304, 
38  S.  W.  520,  14  Tex.  Civ.  App.  566,  37  S.  W.  973;  Lawson  v.  Thomp- 
son, 10  Utah,  462,  37  Pac.  732,  and  cases  cited;  Sprague  v.  Fletcher, 
69  Vt.  69,  37  L.E.A.  840,  37  Atl.  239;  Barker  v.  Eing,  97  Wis.  53,  72 
N.  W.  222. 

But  it  is  no  reason  for  rejecting  an  instruction  pertinent  to  the  issues, 
that  it  goes  further  than  tlie  issues  required,  in  asking  to  have  sub 
mitted  a  question  which  the  adverse  party  is  not  entitled  to  have 
submitted.  Long-Bell  Lumber  Co.  v.  Stump,  30  C.  C.  A.  260,  57 
U.  S.  App.  546,  86  Fed.  574. 

*  That  it  is  proper,  see  Denver  &  E.  G.  R.  Co.  v.  Eosuck,  7  Colo.  App.  288, 
43  Pac.  456;  Atlanta  Consol.  Street  R.  Co.  v.  Owings,  97  Ga.  663,  33 
L.E.A.  798,  25  S.  E.  377  (holding  that  if  the  evidence  has  been  al- 
lowed without  objection  to  go  to  the  jury,  it  is  proper,  if  not  in- 
cumbent, on  the  court  to  tell  the  jury  what  they  are  to  do  with  it)  ; 
Blum  V.  Whitworth,  66  Tex.  350,  1  S.  W.  108  (holding  that  the  Jourt 
did  not  err  in  charging  the  jury  in  accordance  with  the  interpretation 
thus  put  upon  the  pleadings,  and  acted  upon  by  the  parties).  And  in 
Fox  v.  Utter,  6  Wash.  299,  33  Pac.  354,  where  there  was  a  variance 
between  the  cause  of  action  stated  by  the  complaint  and  the  evidence, 
but  not  between  the  issue  raised  by  the  answer  and  the  evidence,  the 
court  deemed  the  cause  of  action  stated  to  be  binding,  and  charged  ac- 
cordingly; but  it  was  held  on  appeal  that,  inasmuch  as  the  variance 
was  disregarded  by  both  parties  (the  ease  in  fact  being  tried  on  the 
theory  raised  by  the  answer),  the  charge  ought  to  have  been  on  the 
facts,  rather  than  the  letter  of  the  complaint. 

And  that  it  is  error  to  refuse  so  to  charge,  see  Madison  v.  Missouri  P.  E. 
Co.  60  Mo.  App.  599. 

But  that  issues  so  raised  cannot  be  submitted,  see  Gulf  of  California  Nav. 
Co.  V.  State  Investment  &  Ins.  Co.  70  Cal.  580,  12  Pac.  473;  Doggett 
V.  Simms,  79  Ga.  252,  4  S.  E.  909;  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Miller,  39  Kan.  419,  18  Pac.  486;  Glass  v.  Gelvin,  80  Mo.  300;  Mc- 
Cready  v.  Phillips,  44  Neb.  790,  63  N.  W.  7;  Roberts  v.  Drelimer,  41 
Neb.  306,  59  N.  W.  911;  Coos  Bay  E.  Co.  v.  Siglin,  26  Or.  387,  38 
Pac.  338,  and  cases  cited. 

To  do  so,  however,  may  be  liarmless  error  if  from  the  whole  record  the 
evidence  and  charge  do  not  seem  to  have  influenced  or  affected  the 
verdict.  Atchison,  T.  &  S.  F.  E.  Co.  v.  Miller,  39  Kan.  419,  18  Pac. 
486. 

4  Burke  v.  Mascarich,  81  Cal.  302,  22  Pac.  673. 
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s  First  Nat.  Bank  \.  Hanover  Nat.  Bank,  ]3  C.  C.  A.  313,  ?,'l  U.  S.  App. 

29,  66  Fed.   34;   Illinois  C.  R.  Co.  v.  Davidson,  12  C.  C.  A.  ]]8,  24 

U.  S.  App.  354,  64  Fed.  30]. 
And  that  such  an  instruction  may  he  properly  refused,  see  Shields  v.  Orr 

Extension  Ditch   Co.   23   Nev.   349,  47   Pac.   194;    Leak    v.   Rio  Grande 

Western  E.  Co.  9  Utah,  246,  33  Pac.  J 045. 

20.  Conforming  to  facts  in  evidence. 

The  charge  and  instructions,  whether  given  by  the  court  of 
its  own  motion  or  upon  request,  should  he  so  framed  as  to  con- 
form to  the  facts  in  evidence.^  And  it  is  error  to  give  a  charge 
or  instruction  not  so  framed,  no  matter  how  correct  the  principle 
of  law  announced  may  be ;  ^  but  not  if  it  is  clear  that  the  jury 
were  not  in  fact  misled  thereby,  to  the  prejudice  of  the  complain- 
ing party,'  or  if  there  is  e'S'idenee  calling  for  the  charge  or  in- 
Ntrnction.* 

But  it  is  not  cTr(_ir  to  refuse  a  charge  or  instruction  ucit  based 
on  the  facts  proved.*  Otherwise,  lunvever,  if  there  is  evidence 
calling  for  such  a  charge  or  instruction.^ 

1  The  charf;e  of  the  court  sljould  not  be  more  abstract  propositions  of  law, 
but  should  be  confined  to  the  law  applicable  to  the  facts  of  the  case 
which  the  evidence  tends  to  establish,  and  the  attention  of  the  jui-y 
should  be  called  to  the  controlling  point  or  points  of  the  case.-  Pitts- 
burgh &  W.  Coal  Co.  V.  Estievenard,  53  Ohio  St.  43,  40  N.  E.  725. 
Central  R.  Co.  v.  Bond,  111  Ga.  13,  30  S.  E.  299;  St.  Louis  South- 
western R.  Co.  V.  Connally,  —  Tex.  Civ.  App.  — ,  93  S.  W.  206;  Boltz 
V.  Miller,  23  Ky.  L.  Rep.  991,  04  S.  W.  630;  Clapper  v.  Meudell,  W, 
Mo.  App.  40,  (i9  S.  W.  669;  Bronk  v.  Binghamton  R.  Co.  79  App.  Div. 
269,  79  i\.  Y.  Supp.  577;  Troy  Min.  Co.  v.  Thomas,  15  S.  D.  238,  8S 
N.  W.  100;  Texas  &  P.  R.  Co.  v.  Short,  —  Tex.  Civ.  App.  — ,  58  S. 
W.  56;  Saveland  v.  Western  Wisc-oiisin  R.  Co.  118  Wis.  267,  95  N. 
W.  130;  Chicago.  I.  &  E.  R.  Co.  v.  Pattison,  26  Ind.  App.  295,  59  N. 
E.  688;  Florala  Saw  Mill  Co.  v.  Smith,  55  Fla.  447,  46  So.  332; 
Diefenthaler  v.  Hall,  116  III.  App.  422;  Taylorville  v.  Stafford,  190 
111.  288,  63  N.  E.  624;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Walley,  147 
Ala.  697,  41  So.  134;  Mc:\[nhon  v.  Chicago  City  R.  Co.  239  111.  334, 
88  N.  E.  223 :  Baker  v.  North  Jersey  Street  R.  Co.  77  N.  .T.  L.  336,  72 
Atl.  434;  Sperry  v.  Union  E.  Co.  129  App.  Div.  594,  114  N.  Y.  Supp. 
286;  Barton  v.  Odessa,  109  Mo.  App.  70,  82  S.  W.  1119. 

See  also  Chicago  v.  O'Malley,  196  111.  197,  63  N.  E.  652;  Rarden  v.  Cun- 
ningham, 136  Ala.  263,  34  So.  26. 

But  see,  for  a  contrary  rule,  Chicago  City  R.  Co.  v.  Anderson,  193  111.  '.), 
61  N.  E.  999. 


XXIII. THE    INSTEUOTIONS.  079 

Every  point  of  law  submitted  for  tlie  determination  of  tlip  court  sliunld 
be  reasonably  consistent  with  the  evidence,  and  in  sncb  comproliensi\(' 
manner  that  tlie  deduction  made  therefrom,  notwithstanding  the  force 
of  the  other  evidence  in  the  cause,  is  the  logical,  legal  conclusion 
from  the  facts  assumed.  Each  point  submitted  is  to  be  taken  as  a 
distinct,  independent  proposition;  and  the  answer  to  it  may  be  a 
simple  affirmation  or  negation  of  it,  or  the  answer  may  be  accompanied 
with  such  qualification  as  is  requisite  to  a  correct  exposition  of  the 
law.  When  a  case  comes  up  for  review,  no  fact  not  covered  by  the 
liypothesis  set  forth  in  the  point  can  be  assumed,  except  sucli  as  is 
embraced  by  necessary  implication.  If  this  were  not  so  the  court 
might,  in  some  cases,  affirm  the  points  on  both  sides;  and,  whilst  in 
the  answers  on  one  side  or  the  other,  the  true  rule  miglit  be  given,  the 
jury  would  be  allowed  to  grope  in  the  dark  in  search  of  it,  witli 
equal  chances  to  arrive  at  a  wrong  or  a  right  result.  In  such  case  the 
assumption  of  certain  facts  that  are  not  stated  would,  if  known, 
show  the  correct  rulings  on  both  sides:  but  the  misleading  tendency 
is  such  as  to  be  manifest  error.  If  these  well-established  rules  of 
practice  are  applied  to  the  instructions  given  to  the  jury,  and  the 
conclusion  cannot  be  other  than  that  they  were  misleading  to  the 
jury,  reversal  is  imperative.  Sidnej'  School  Furniture  *  <i.  v.  Warsaw 
School  Dist.  130  Pa.  76,  18  Atl.  604. 

SAlabama  Mineral  K.  Co.  ,.  Marcus,  115  Ala.  389,  22  So.  i;i5;  Beveiis 
V.  Barnett,  —  Ark.  — ,  22  S.  W.  160;  Altoona  Quicksilver  Min.  Co. 
V.  Integral  Quicksilver  Min.  Co.  114  Cal.  100,  45  Pac.  1047;  Denver 
&  R.  G.  R.  Co.  \.  Spencer,  25  Colo.  9,  52  Pac.  211;  Aznoe  v.  Conway, 
72  Iowa,  568,  34  N.  W.  422;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Whitheck, 
.■57  Kan.  729,  48  Pac.  16;  Baltimore  City  Pass  R.  Co.  v.  Nugent,  8(1 
Md.  349,  39  L.R.A.  161,  38  Atl.  779;  Williams  v.  Petoskey,  108  Mich. 
260,  66  N.  W.  55;  Rugland  v.  Tollefsen,  53  Minn.  207,  55  N.  W.  123; 
Nixon  \.  Hannibal  &  St.  J.  R.  Co.  141  Mo.  425,  42  S.  W.  942;  Holmes 
^.  Jones,  121  N.  Y.  461;  24  N.  E.  701,  reversing  50  Hun,  345,  3  N.  Y. 
Supp.  156;  Fulp  V.  Roanoke  &  S.  R.  Co.  120  N,  q_  52.5,  27  S.  E  74, 
Baltimore  &  0.  R.  Co.  v.  Fbw.  94  Va.  82,  26  S.  E.  400;  Nye  >.  Kelly. 
19  Wash.  73,  52  Pac.  528;  Oliver  v.  Ohio  River  R.  Co.  42  W.  V;).  703, 
26  S.  E.  444. 

SHome  Protection  \.  Whidden,  103  Ala.  203,  15  So.  507;  Hill  v.  Finigan. 
77  Cal.  267,  19  Pac.  494;  Chicago  &  A.  R.  Co.  \.  Pontiac.  169  III. 
155,  48  N.  E.  485. 

So  held  where  the  objectionable  charge  was  followed  by  a  lucid  explanation 
applying  the  law  to  the  specific  facts  of  the  case.  Spring  v.  Schenck. 
106  N.  C.  153,  11  S.  E.  646. 

Or  wliere,  although  objectionable  in  part,  considered  as  a  whole  the  charge 
clearly  and  concretely  advised  the  jury  concerning  the  evidence  appli- 
cable to  the  issues.  Denver  Tramway  Co.  v.  Owens,  20  Colo.  107.  30 
Pac.   848. 
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Or  where  the  verdict  was  clearly  for  the  right  party  on  the  ovidence. 
Mandell  v.  Fulcher,  86  Ga.  166,  12  S.  E.  409. 

4  Atlanta  Consol.  Street  E.  Co.  v.  Keeny,  99  Ga.  206,  33  L.R.A.  824,  25 
S.  E.  629;  Hanchett  v.  Jordan,  43  Minn.  149,  45  N.  W.  617. 

So  held,  also,  however  inadequate  or  of  little  weight  the  evidence  may  ap- 
pear to  the  court.    Reusens  v.  Lawson,  96  Va.  285,  31  S.  E.  528. 

« Lazarus  v.  Phelps,  156  U.  S.  202,  39  L.  ed.  397,  15  Sup.  Ct.  Rep.  271; 
Birmingham  Union  R.  Co.  v.  Smith,  90  Ala.  60,  8  So.  86;  Triibing  v. 
California  Nav.  &  Improv.  Co.  121  Cal.  137,  53  Pac.  644;  Heinberg  v. 
Cannon,  36  Fla.  601,  18  So.  714;  Flanagan  v.  Scott,  102  Ga.  399, 
31  S.  E.  23;  Crane  Co.  v.  Tierney,  175  111.  79,  51  N.  E.  715;  Noe  v. 
Chicago,  B.  &  Q.  R.  Co.  76  Iowa,  360,  41  N.  W.  42;  Markland  v. 
McDaniel,  51  Kan.  350,  20  L.R.A.  96,  32  Pac.  1114;  Pillshury  v. 
Sweet,  80  Me.  392,  14  Atl.  742;  Cook  v.  Gill,  83  Md.  177,  34  Atl.  248; 
Cain  V.  Mead,  66  Minn.  195,  68  N.  W.  840;  Kansas  City  Suburban 
Belt  R.  Co.  V.  Kansas  City,  St.  L.  &  C.  R.  Co.  118  Mo.  599,  24  S.  W. 
478;  Mulville  v.  Pacific  Mut.  L.  Ins.  Co.  19  Mont.  95,  47  Pac.  650; 
Pease  Piano  Co.  v.  Cameron,  56  Neb.  561,  76  N.  W.  1053;  Humphreys 
V.  Woodstown,  48  N.  J.  L.  588,  7  Atl.  301;  Missouri  P.  R.  Co.  v. 
Lamothe,  76  Tex.  219,  13  S.  W.  194. 

It  is  the  duty  of  the  judge  to  instruct  the  jury  upon  every  question  of 
law  involved  in  the  case;  but  not  to  answer  points  that  raise  ques- 
tions in  these  merely,  or  that  rest  upon  tlie  assumption  of  a  fact  of 
which  there  is  not  such  evidence  as  to  justify  the  jury  in  finding  it. 
HeflTner  v.  Chambers,  121  Pa.  84,  15  Atl.  492. 

6  Norwood  &  B.  Co.  v.  Andrews,  71  Miss.  641,  16  So.  262;  Thompson  v. 
Western  U.  Teleg.  Co.  106  N.  C.  549,  11  S.  E.  269. 

21.  Burden  of  proof. 

It  is  error  to  instruct  the  jury  that  plaintiff,  by  giving  evi- 
dence of  a  prima  facie  case,  has  shifted  the  burden  of  proof  to 
defendant.^ 

But  if  plaintiff  has  given  evidence  such  as  to  raise  a  legal 
presumption  of  the  existence  of  the  fact  alleged,  it  is  not  error 
for  the  court  to  instruct  the  jury  that,  in  weighing  the  whole 
evidence  together,  they  may  consider  that  the  plaintiff  has  given 
prima  facie  evidence  in  support  of  his  case  and  such  as  is  con- 
clusive, if  uncontradicted,  and  that  this  must  be  contradicted  or 
disproved  by  a  preponderance  of  evidence  on  the  part  of  de- 
fendant, or  the  plaintiff  is  entitled  to  recover.^ 

1  Heinemann  v.  Heard,  62  N.  Y.  448 ;  Jones  v.  Prospect  Mountain  Tunne) 
Co.  21  Neb.  339,  31  Pac.  042;  Atkinson  v.  Goodrich  Transp.  Co.  G!) 
Wis.   15,  31   N.  W.   164    (a  negligence  case,   in   which   this  question   is 
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considered  at  length  and  many  cases  are  collated  and  discussed)  ; 
Missouri  P.  E.  Co.  v.  Bartlett,  8]  Tex.  42,  IG  S.  W.  638  (holding  such 
a  charge  to  be  upon  the  weiglit  of  the  evidence).  See  also  Blunt  v. 
Barrett,  124  N.  Y.  117,  26  N.  E.  318,  and  Scott  v.  Wood,  81  Cal.  398, 
22  Pac.  871   (applying  the  same  principle  to  affirmative  defenses). 

And  that  it  is  proper  to  refuse  a  request  to  so  charge,  see  Spencer  v. 
Citizens'  Mut  L.  Ins.  Asso.  142  N.  Y.  505,  37  N.  E.  617;  Bogie  v. 
Nolan,  96  Mo.  8S,  9  S.  W.  14.  See  also  Home  Ben.  Asso.  v.  Sargent, 
142  U.  S.  691,  35  L.  ed.  1360,  12  Sup.  Ct.  Rep.  332  (holding  that,  in 
an  action  on  a  life  policy  in  which  the  defense  is  suicide,  the  intro- 
duction in  evidence  by  defendant  of  the  proofs  of  death  which  show 
death  to  have  been  self-inflicted  does  not  shift  the  burden  on  plain- 
tiff to  show  that  the  assured  did  not  commit  suicide,  where  the  proofs 
of  death  and  evidence  are  not  inconsistent  with  the  theory  of  acci- 
dential  killing). 

2  Crane  v.  Morris,  6  Pet.  598,  620,  8  L.  ed.  514,  522;  Kelly  v.  Jackson,  6 
Pet.  622,  631,  8  L.  ed.  523,  526;  Heilman  v.  Lazarus,  12  Abb.  N.  C. 
19,  see  less  fully  90  N.  Y.  672,  in  full,  65  How.  Pr.  95.  See  also  cases 
cited  in  note,  1  supra. 

This  rule  does  not  apply  when  that  which  is  claimed  to  be  a  prima  fatie 
case  rests  on  testimony  which  raises  a  question  of  credibility  ol  wit- 
nesses for  the  jury. 

22.  Presumption  of  law. 

It  is  error  to  refuse  to  state  to  the  jury  what  is  the  presump- 
tion of  law  on  a  material  point  in  the  absence  of  proof,  though 
the  adverse  party  has  already  introduced  evidence  sufficient 
to  sustain  a  verdict  contrary  to  such  presumption,  if  such  evi- 
dence be  not  sufficient  to  require  the  jury  to  find  contrary  to 
the  presumption.* 

1  Potter  v.  Chadsey,  16  Abb.  Pr.  146. 

A  statute  prohibiting  a,  judge  from  charging  on  a  matter  of  fact  does 
not  forbid  his  instructing  them  that  a  presumption  arising  in  the  case 
is  entitled  to  great  weight.    Durant  v.  Burt,  98  Mass.  161. 

But  instructions  as  to  presumptions  should  be  so  framed  as  not  to  confuse 
or  mislead  the  jury  by  neglecting  to  discriminate  between  disputable 
and  indisputable  presumptions,  nor  to  give  them  as  a  presumption, 
without  qualification,  that  which  only  justifies  an  inference  either  way, 
that  is  to  say,  which  is  only  a  presumption  of  fact. 

23.  Presumption  of  fact. 

In  a  state  in  which  it  is  the  practice  of  the  state  courts  to 
indicate  the  opinion  of  the  judge  as  to  what  inferences  are  fair- 
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ly  declueible  from  the  testimony,  it  is  proper  for  courts  of  the 
United  States  to  do  the  same.^ 

1  Mitchell  V.  Harmony,  13  How.  115,  130,  14  L.  ed.  75,  82.  But  NuJd  y. 
Barrows,  91  U.  S.  420,  23  L.  ed.  286,  holds  that  a  presiding  judge  of 
a,  Federal  court  may  comment  on  the  evidence  and  express  his  opinion 
upon  a  question  of  fact  irrespective  of  what  may  be  the  practice  in 
the  state  court  wherein  the  Federal  court  is  sitting.  See,  also,  infra, 
§  31,  note  3.  And  in  Pennsylvania  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.  286,  37  U.  S.  App.  (192,  72 
Fed.  413,  affirmed  on  rehearing,  38  L.K.A.  70,  19  C.  C.  A.  316,  43  U. 
S.  App.  75,  73  Fed.  653,  it  is  held  that  a  charge  aa  to  presumptions 
is  more  or  less  in  the  nature  of  comment  on  the  evidence,  the  scope 
of  which  is  within  the  discretion  of  the  presiding  judge. 

24.  Assuming  specific  fact. 

A  peremptory  instruction  to  the  jury  as  to  a  specific  fact  is 
not  erroneous,  if  the  evidence  respecting  it  is  of  such  a  con- 
clusive character  as  would  compel  the  court,  in  the  exercise  of 
a  sound  legal  discretion  to  set  aside  a  verdict  in  opposition  lo 
such  evidence,'  or  if  the  fact  has  been  unequivocally  admitted 
by  the  parties,  either  in  their  pleading,  or  at  the  trial,  or  other- 
wise.* Otherwise,  however,  if  the  fact  be  a  disputed  one  con- 
cerning which  the  evidence  is  conflicting;'  or  if  there  is  no  evi- 
dence concerning  it ;  *  or  if  the  evidence  shows  that  it  does  not 
exist.' 

But  after  the  judge  has  made  a  full  and  fair  charge  he  is  not 
bound,  though  requested  by  counsel,  to  instruct  the  jury  for 
which  party  to  find  if  they  find  one  way  or  the  other  as  to  par- 
ticular facts  in  the  case.° 

lAs  where  the  evidence  leaves  no  room  for  dispute  as  to  the  existence  of 
the  fact.  Montclair  v.  Dana,  107  U.  S.  162,  27  L.  ed.  436,  2  Sup.  Ct. 
Eep.  403;  Long  v.  Booc,  106  Ala.  570,  17  So.  716;  Hauk  v.  Brownell, 
120  111.  161,  11  N.  E.  416;  Noble  v.  White,  103  Iowa,  352,  72  N.  \V. 
556;  Eice  v.  Rankans,  101  Mich.  378,  59  N.  W.  660;  Alabama  &  V. 
E.  Co.  v.  Phillips,  70  Miss.  14,  11  So.  602;  Ragan  v.  Kansas  City  & 
S.  E.  E.  Co.  144  JIo.  023,  46  S.  W.  602  (especially  if  the  evidence  is 
record  evidence)  ;  Wurdcman  v.  Schultz,  54  Neb.  404,  74  N.  W.  951  : 
Riley  v.  Salt  Lake  Rapid  Transit  Co.  10  Utah,  428,  37  Pac.  081. 
Otherwise,  according  to  some  authorities,  if  the  only  evidence  in  re- 
gard to  the  matter  is  that  of  an  interested  ))arty  who  says  he  docs 
not  know  whether  such  is  the  fact  or  not.  I'ryor  v.  Portsmoutli  Cattle 
Co.  6  N.  M.  44,  27  Pac.  327.     Or  his  testimony  shows  self-contradiction 
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and   jnconsistt'iieies.      Byers  v.   Wallace,   ST   Tex.   503,   28   S.  W.    11151). 
2!)  S.  W.  760. 

SLoiig  V.  Booe,  106  Ala.  570,  17  So.  710;  Lee  v.  O'Quin,  103  Ga.  355,  30 
S.  K.  356;  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Utz,  333  Ind.  205, 
32  N.  E.  881;  McDermott  v.  Abney,  106  Iowa,  749,  77  N.  W.  503; 
McGuire  v.  Lawrence  Mfg.  Co.  156  Mass.  324,  31  N.  E.  3;  Mooney  >. 
York  Iron  Co.  82  Mich.  263,  46  N.  W.  376;  Taylor  v.  Sclierpe  &  K. 
Architectural  Iron  Co.  133  Mo.  349,  34  S.  W.  581;  Bullis  v.  Presidio 
Min.  Co.  75  Tex.  540,  12  S.  W.  397 ;  Pellardis  v.  Journal  Printing  f  o. 
99  Wis.  156,  74  N.  W.  99;  Hamilton  v.  Great  Falls  Street  R.  Co.  17 
Mont.  334,  42  Pae.  860,  43  Pac.  713. 

But  an  instruction  as  to  a  disputed  point  must  not  assume  that  the  pdint. 
is  conceded  by  one  party  merely  because  he  has  not  rebutted  his  adver- 
sary's testimony  respecting  it.  Palmer  v.  JIcMaster,  10  !iIoiil.  300, 
25   Pae.    1056. 

SEstis  V.  Goodbar,  —  Ark.  — ,  19  S.  W.  973;  Swigart  v.  Ilawley,  140  III. 
186,  29  N.  E.  883;  Anderson  v.  Moore,  108  111.  App.  106;  Long  v.  Os 
born,  91  Iowa,  160,  59  N.  W.  14;  Metropolitan  Street  R.  Co.  v. 
MeClure,  58  Kan.  109,  48  Pac.  566;  Hull  v.  St.  Louis,  138  Mo.  CIS, 
42  L.R.A.  753,  40  S.  W.  89;  Wilkinson  v.  Johnson,  83  Tex.  392,  IS  S. 
W.  746:   Kaufer  v.  Walsh,  88  Wis.  63,  59  N.  W.  460. 

That  it  is  proper  for  the  court  to  refuse  such  an  instruction,  see  Hill  v. 
McKay,  94  Cal.  5,  29  Pac.  406;  Hannah  v.  Connecticut  River  E.  Cn. 
154  Mass.  529,  28  N.  E.  682;  Eiseman  v.  Heine,  2  App.  Div.  339,  37 
N.  Y.  Supp.  861;  Owens  v.  Snell,  29  Or.  483,  44  Pac.  827;  Bentley  v. 
Standard  F.  Ins.  Co.  40  W.  Va.  729,  23  S.  E.  584. 

For  other  cases  holding  that  province  of  jury  must  not  be  invaded  by  in- 
structions that  assume  facts,  see  Montgomery  Street  R.  Co.  v.  Shanks. 
139  Ala.  489,  37  So.  166  (assuming  defendant't.  negligence  and  deny- 
ing plaintiff's  contributory  negligence)  :  Soutliern  R.  Co.  v.  Douglass, 
344  Ala.  3m,  39  So.  268  (assuming  that  accident  occurred  within 
limits  of  a  town)  ;  Western  t!oal  &.  Min.  Co.  v.  Jones,  75  Ark.  76,  87 
S.  W.  440  (assuming  negligence  in  preparing  and  firing  blast  in 
speciiied  manner)  ;  Anderson  i.  Seropian,  347  Cal.  201,  81  Pac.  521  (as- 
suming that  plaintiff  adjusted  the  machine  that  caused  the  injury); 
Caruthers  \\  Balsley,  89  111.  App.  559  (assuming  that  seller  intended 
warranty);  Elwood  v.  Chicago  City  R.  Co.  90  111.  App.  397  (assum- 
ing that  plaintiff  did  not  exercise  due  care)  ;  Feitl  v.  Chicago  City 
R.  Co.  231  111.  279,  73  N.  E.  993  (assuming  that  deceased  was  driving 
on  track  in  front  of  car  at  time  of  accident)  ;  Selensky  v.  Chicago  G. 
W.  R.  Co.  320  Iowa,  313,  94  N.  W,  272  (assuming  that  plaintiff  knew 
that  track  she  was  about  to  cross  was  completely  obstructed)  ; 
McGrew  v.  O'Donnell,  28  Ky.  L.  Rep.  3360,  92  S.  W.  301  (assuming 
that  value  of  plaintiff's  services  exceeded  amount  of  certain  notes  given 
by  him)  ;  Straight  Creek  Coal  Cv.  v.  Hancy,  27  Ky.  1^.  Rep.  1117,  87 
S.  W.  1334  (assuming  that  mine  was  in  a  dangerous  condition) 
Baltimore  &  0.   R.   Co.   v.   State,   104   Md.   70,   04   Atl.   304    (assuming 
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that  plaintiff  about  to  cross  track  did  not  look  and  listen,  nor  use 
reasonable  care)  ;  Lopez  v.  Jackson,  80  Miss.  684,  32  So.  117  (assum- 
ing that  defendant's  pecuniary  condition  might  be  considered  in  action 
of  assault)  ;  Abbott  v.  Marion  Min.  Co.  112  Mo.  App.  .550,  87  S.  W. 
110  (assuming  that  failure  to  timber  mine  was  negligence)  ;  Stanley 
V.  Chicago,  M.  &  St.  P.  R.  Co.  112  Mo.  App.  601,  87  S.  W.  112  (as 
suming  that  other  employees  were  negligent)  ;  Waters  v.  Kansas  City, 
94  Mo.  App.  413,  68  S.  W.  366  (assuming  that  defects  in  sidewalk 
were  obvious)  ;  Baker  v.  Independence,  106  Mo.  App.  507,  81  S.  W. 
501  (assuming  that  sidewalk  was  defective)  ;  Freeman  v.  Metropolitan 
Street  E.  Co.  95  Mo.  App.  314,  68  S.  W.  1060  (assuming  that  plain 
tiff's  wife  was  injured  in  railroad  accident)  ;  Brewster  v.  Elizabeth 
City,  142  N.  C.  9,  54  S.  E.  784  (assuming  that  plaintiff  was  injured 
and  that  defendant's  negligence  caused  the  injury);  Bumgardner  v. 
Southern  R.  Co.  132  N.  C.  438,  43  S.  E.  948  (assuming  that  train 
became  separated  in  two  parts,  and  that  collision  occurred  in  conse 
quence)  ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Sivey,  27  Ohio  C.  C.  24R 
(assuming  that  engine  bell  was  not  rung)  ;  Choctaw,  O.  &  G.  R.  Co 
V.  Deperade,  12  Okla.  367,  71  Pac.  629  (assuming  that  value  of  cer- 
tain animals  was  as  testified  to  by  plaintiff)  ;  Hayes  v.  Pennsylvania 
R.  Co.  195  Pa.  184,  45  Atl.  925  (assuming  that  defendant  was  negli- 
gent) ;  Texas  &  P.  R.  Co.  v.  Berry,  32  Tex.  Civ.  App.  259,  72  S.  W. 
423  (assuming  that  plaintiff  was  placed  in  perilous  position  by  de- 
fendant's negligence)  ;  Dallas  Consol.  Electric  Street  R.  Co.  v.  Ely, 
—  Tex.  Civ.  App.  — ,  91  S.  W.  887  (assuming  that  plaintiff's  vehicle 
was  driven  across  track)  ;  Rapid  Transit  R.  Co.  v.  Lusk,  —  Tex.  Civ. 
App.  — ,  66  S.  W.  799  ( assuming  that  car  slowed  down  to  enable 
plaintiff  to  alight)  ;  Hall  v.  West  &  S.  Mill  Co.  39  Wash.  447,  81  Pac. 
915,  4  A.  &  E.  Ann.  Cas.  587  (assuming  that  employer  had  furnished 
safe  place  of  work)  ;  Atherton  v.  Tacoma  R.  &  Power  Co.  30  Wash. 
395,  71  Pac.  39    (assuming  that  somebody  was  negligent). 

4Mohrenstecher  v.  Westerveldt,  30  C.  C.  A.  584,  57  U.  S.  App.  618,  87  Fed. 
157;   O'Neal  v.  McKinna,  116  Ala.  606,  22  So.  905. 

And  that  it  is  proper  to  refuse  a  request  to  charge  which  is  objectionable 
on  this  ground,  see  Caledonian  Ins.  Co.  v.  Traub,  80  Md.  214,  30  Atl. 
904;  Lawson  v.  Metropolitan  Street  E.  Co.  40  App.  Div.  307,  57  N. 
Y.  Supp.  997. 

For  other  cases  to  the  effect  that  a  charge  or  instruction  should  confonn 
to  tlie  facts  in  evidence,  see  supra,  §  20,  notes  1  and  2. 

» Burrows  v.  Dalta  Improv.  Co.  106  Mich.  582,  29  L.R.A.  468,  64  N.  W. 
501 ;  Jones  v.  Grossman,  59  Mo.  App.  195;  Texas  Land  &  Loan  Co.  v. 
Watson,  3  Tex.  Civ.  App.  238,  22  S.  W.  873. 

•  Rexter  v.  Starin,  73  N.  Y.  601.  See,  further,  infra,  subdivision  D,  as  to 
further  requests. 
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25.  Summing  up  and  stating  evidence. 

The  court  has  power  at  corainon  law,*  and  sometimes  under 
express  statute  *  or  constitutional  '  provision,  to  sum  up  or  state 
the  evidence  in  its  charge  to  the  jury. 

But  whether  that  power  shall  be  exercised  or  not  is  a  mattei' 
largely  discretionary  with  the  court.* 

1  Rose  V.  Otis,  5  Colo.  App.  472,  39  Pac.  77;  Bellew  v.  Ahrburg,  23  Kan. 

287;  City  &  Suburban  E.  Co.  v.  Findley,  76  Ga.  31]. 

2  Thus,  an  Alabama  statute  empowers  the  judge  to  state  the  evidence  wlien 

it  is  disputed.    Ala.  Code  1897,  §  2336. 

So,  in  North  Carolina,  a  statute  provides  that  the  judge  shall  state  in  a 
plain  and  correct  manner  the  evidence  given  in  the  case.     Code,  §  413. 

The  Illinois  practice  act,  however,  provides  that  the  judge,  in  charging  the 
jury,  shall  charge  them  only  as  to  the  law  of  the  case.  But  this  ia 
not  the  rule  in  a  Federal  court  sitting  in  Illinois,  notwithstanding  this 
prohibition.     Nudd  v.  Burrows,  91  U.  S.  426,  23  L.  ed.  286. 

3  As,  for  example,  California  Const,  art.  6,  §  19;  Tennessee  Const,  art.  6, 

§  9;  Miller  v.  Stewart,  24  Cal.  502;  Morris  v.  Lachman,  68  Cal.  109, 
8  Pac.  799  (holding  tliat  the  judge  may  state  the  testimony  given  a.s 
"tending  to  prove"  a  matter).  But  he  cannot  assume  to  answer  both 
a  question  of  law  and  of  fact.  Case  v.  Williams,  2  Coldw.  239. 
But,  in  South  Carolina,  the  Constitution  now  in  force  (art.  IV.  §  26)  de- 
clares that  the  judge  shall  not  charge  juries  in  respect  to  matters  of 
fact,  but  shall  declare  the  law;  and  this  prohibition  covers  any  direct 
reference  to  the  testimony,  any  expression  as  to  what  is  evidence,  or 
any  remark  that  would  amount  to  stating  the  testimony.  Burnett  v. 
Crawford,  50  S.  C.  161,  27  S.  E.  645.  And  it  is  of  course  proper  to  re- 
ject an  instruction  which  as  requested  violates  this  provision.  Home 
V.  McRae,  53  S.  C.  51,  30  S.  E.  701.  But  it  is  also  held  that,  as  it 
would  be  impossible  to  declare  the  law  applicable  to  a  case  on  trial 
without  connecting  the  legal  principles  involved  with  som<»  state  of 
facts,  actual  or  hypothetical,  it  was  the  intention  of  the  framers  of 
the  new  Constitution  that  the  trial  judge,  in  charging  the  law  of  the 
case,  should  lay  before  the  jury  the  law  as  applicable  to  a  supposed 
state  of  facts,  although  in  so  doing  he  should  carefully  avoid  repeat- 
ing the  evidence  on  the  facts  at  issue,  making  no  statement  of  the 
testimony,  either  in  whole  or  in  part ;  and  that  u,  judge  may,  in  declar- 
ing the  law  applicable  to  the  case,  base  that  law  upon  hypothetical 
findings  of  fact  by  the  jury,  and  instruct  the  jury  that,  if  they  be- 
lieve so  and  so  from  the  evidence  they  have  heard,  then  such  and  such 
will  be  the  legal  result.  In  so  doing,  if  he  be  careful  not  to  repeat  any 
of  the  testimony,  nor  to  intimate,  directly  or  indirectly,  what  ia  in  evi- 
dence, he  will  be  chargeable  neither  with  stating  the  testimony  nor 
with  charging  in  respect  to  matters  of  fact.     Norris  v.  Clinkscales,  47 
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S.  C.  488,  25  S.  E.  797.  See  also  Ballenliiio  v.  Hamnioiul,  fig  S.  C. 
153,  46  S.  E.  ]000;  Jenkins  v.  Charleston  Street  R.  Co.  58  S.  C.  373,- 
36  S.  E.  703;  Sims  v.  Southern  R.  Co.  5!)  S.  C.  246,  37  S.  K.  S:!li; 
Boyd  V.  Blue  Ridge  R.  Co.  65  S.  C.  326,  43  S.  E.  817. 

There   is   also   such   a   constitutional   prohibition    in   Washington.      Patten- 
V.   Auburn,   41   Wash.   644,   84   Pac.   504;    Wash.    Const,   art.   4,    §    10 
But  this  prohibition  does  not  apply  to  a  judge  of  a  Federal  court  ait- 
ting  in  Washington.     See  Sommera   v.  Carbon  Hill  Coal  Co.  91  Fed. 
337. 

*  It  is  not  necessarily  the  duty  of  the  court  to  sum  up  the  evidence;  it  is 
his  privilege  to  do  so.     Wright  v.  Central  R.  &  Bkg.  Co.  16  Ga.  46. 

When  the  facts  are  simple,  or  the  judge  directs  the  attention  of  the  jury 
to  the  principal  questions  they  have  to  investigate,  by  stating  the  re- 
spective contentions  of  the  parties,  the  failure  to  recapitulate  the  evi- 
dence is  not  error.  If  either  party  wishes  fuller  instructions,  he 
should  ask  for  them,  and  if  the  material  evidence  is  omitted  he  should 
call  it  to  the  attention  of  the  court.  To  permit  a  party  to  ask  for  a 
new  trial  because  of  an  omission  of  the  judge  to  recite  all  the  details- 
of  prolix  testimony,  or  for  an  omission  to  charge  in  every  possibli' 
aspect  of  the  case,  would  tend  not  so  much  to  make  a  trial  a  full  and 
fair  determination  of  the  controversy  as  a  contest  of  ingenuity  between 
counsel.  It  is  too  late  certainly  after  verdict  to  raise  the  objection 
that  the  judge  did  not  charge  upon  a  particular  aspect  of  the  case 
JMorgan  v.  Lewis,  95  N,  c.  296;  King  v.  Blackwell,  96  N.  C.  322,  1  S. 
E.  485;  Willey  v.  Norfolk  Southern  R.  Co.  96  N.  C.  408,  1  S.  E.  44fi. 
and  cases  cited.  Or  omitted  to  recajjitulate  any  part  of  the  evidence. 
Boon   V.  Murphy,  108  N.   C.   187,  12  S.  E.   1032. 

And  certainly  there  can  be  no  ground  for  complaint  where  counsel  on  both 
sides,  in  response  to  a  question  by  the  court  when  about  to  begin  its 
charge,  asking  if  they  desired  the  evidence  to  be  repeated,  expressly 
agreed  that  it  need  not  be.     Wiseman  v.  Penland,  79  N.  C.  197. 

Jf  the  testimony  be  of  a  complicated  character  and  difficult  of  recollection 
and  comprehension,  and  there  be  .i  controversy  between  the  parties  as 
to  what  facts  are  deposed  to,  it  would  be  the  duty  of  tlie  court  eitlicr 
to  state  the  testimony,  or  to  recall  the  witness  upon  the  controverted' 
points  for  explanation;  but  when  there  is  no  dispute  as  to  the  facts 
testified  to  and  the  testimony  is  not  complicated  or  difficult  of  recol- 
lection, the  court  may,  in  its  discretion,  decline  to  exercise  the  power 
given  it  without  committing  error.     Ivey  v.  Hodges,  4  Humph.  154. 

So,  a  modification  of  a  requested  instruction  which  was  in  effect  an  erasure 
of  a  statement  of  the  evidence,  but  which  did  not  change  the  legal 
pi'inciple  stated,  was  approved  in  Parclien  v.  Peck,  2  Mont.  567,  tlie 
court  holding  that  the  trial  judge  was  not  required  to  state  the  evi- 
dence in  the  form  of  an  instruction. 

And  ii  court  is  never  bound,  at  the  request  of  either  party,  to  go  over  the 
evidence  in  behalf  of  the  party.     Often  it  would  be  prejudicial  to  the 
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opposite  party  to  do  so.  It  cannot  be  assigned  as  error  that  the  court 
declines  doing  it.  Lowe  v.  Minneapolis  Street  K.  Co.  37  Minn.  283,  34 
S.  W.  33. 

26.  Stating  evidence  in  detail. 

In  charging  the  jury  it  is  largely  within  the  discretion  of 
the  trial  judge  as  to  how  much  detail  shall  be  entered  into, 
how  minute  the  reference  shall  be,  and  how  extended  the  dis- 
cussion,^ provided  of  course  the  evidence  is  presented  with  fair- 
ness and  impartiality  to  both  sides,*  and  with  substantia]  accur- 
acy.' 

1  Fowler  v.  Smith,  353  Pa.  039,  25  Atl.  744;  Boon  \.  Murphy,  108  N.  C. 
187,  12  S.  E.  1032  (holding  a  summary  sufficient  in  the  absence  of  a  re 
quest  for  its  recital  in  full,  or  of  parts  thereof). 

It  cannot  be  required  that  the  judge  shall  rehearse  every  item  of  the  evi 
dence,  or  quote  any  branch  of  it  entire  each  time  that  he  refers  to  it. 
It  is  sufficient  if  he  gives  the  outlines  and  general  effect  correctly,  sn 
as  to  convey  to  the  jurors  the  proper  idea  of  the  points  to  which  he  is 
referring,  and  to  recall  to  them  the  evidence,  on  their  own  recollection 
of  which  they  must  make  up  their  verdict.  Boon  v.  Murphy,  108  N. 
C.  187,  12  S.  E.  1032,  and  cases  cited.  And  when,  after  stating  thr 
issue  in  general  terms,  the  judge  goes  over  the  whole  case,  first  of  tlir 
plaintiff  and  then  of  the  defendant,  witness  by  witness,  briefly  as  tn 
each,  but  with  substantial  accuracy  and  fairness,  he  is  not  required 
to  do  so  again  when  referring  subsequently  to  detached  parts  in  con- 
nection with  particular  points  of  the  case;  all  that  is  necessary  is 
that  he  shall  leave  undisturbed  the  impartial  general  presentation 
the  jury  already  has  from  him.  Borham  v.  Davis,  146  Pa.  72,  23 
Atl.  160. 

But  where  the  opinions  of  witnesses  as  to  whether  a  given  condition  or 
state  of  facts  exists  are  very  largely,  if  not  almost  entirely,  to  be  dc 
pended  upon,  the  charge  should  call  to  the  jury's  attention  any  contra- 
diction in  the  testimony  of  the  witnesses,  any  opposition  of  views 
among  the  experts  testifying,  and  to  the  fact  that  the  testimony  is 
expert  testimony,  with  an  explanation  of  what  expert  testimony  is, 
what  effect  may  or  should  be  given  to  it  in  determining  the  case,  how 
the  jury  should  reconcile  the  contradiction  if  they  can,  or  if  they  can- 
not how  they  should  regard  it  or  act  in  relation  to  it.  Richards  v. 
170  Pa.  181,  35  Atl.  114. 

2Eoso  V.  Otis,  5  Colo.  App.  473,  39  Pac.  77. 

But  it  is  error  to  present  the  proof  prominently  on  one  side  and  omit 
countervailing  evidence  entirely  on  the  other.  Wright  v.  Central  K. 
&  Bkg.  Co.  16  Ga.  46;  Flowers  v.  Flowers,  92  Ga.  688,  18  S.  E.  1000. 

Slf  the  judge  misstates  the  evidence  upon  a  material  fact  in  issue,  result- 
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ing  in  prejudice  to  one  of  tlie  parties,  reversal  is  imperative.  Stephens 
V.  Patterson,  29  Neb.  697,  46  N.  W.  154. 
But  when  it  is  evident  tliat  tlie  judge  has  made  a  mistake  in  stating  the 
facts  to  the  jury,  it  is  the  duty  of  counsel  to  call  the  judge's  attention 
to  the  fact  at  tlie  time;  and  unless  that  is  done  no  available  exception 
can  be  afterwards  taken  by  the  party  who  might  possibly  be  prejudiced 
by  it.  Braunsdorf  v.  Fellner,  76  Wis.  1,  45  N.  W.  97.  So,  also,  where 
the  statement  was  not  a  positive  one  but  was  made  rather  inquiringly 
by  the  qualification  "I  think."  Muetze  v.  Tuteur,  77  Wis.  236,  9  L.R.A. 
86,  46  N.  W.  ]23. 


27.  Stating  testimony  in  language  of  witness. 

The  court  in  stating  the  testimony  need  not  repeat  it  ver- 
batim, but  it  is  sufficient  if  the  substance  is  stated.^ 

iKrcpps  v.  Carlisle,  157  Pa.  358,  27  Atl.  741;  Strawn  v.  Shank,  110  Pa. 
259,  20  Atl.  717;  Rose  v.  Otis,  5  Colo.  App.  472,  39  Pac.  77;  Maynard 
V.  Tyler,  168  Mass.  107,  46  N.  E.  413. 

Of  course,  in  referring  to  testimony,  the  court  should  give  correctly  the 
substance  of  it,  and  caution  the  jury  who  have  heard  it  as  to  their 
right  in  determining  exactly  what  fell  from  the  lips  of  the  witness;  but 
the  court  is  not  bound  to  repeat  it  verbatim,  nor  is  the  charge,  in  the 
hurry  of  a  trial,  necessarily  to  be  a  polished  essay  on  the  law  and 
the  facts  bearing  on  the  issue.  If  this  were  so,  the  delay  incident  to 
jury  trials  would  be  a  practical  denial  of  justice  to  suitors. 

And  it  is  not  every  misrecollection  of  the  court  of  a,  witness's  testimony, 
or  every  misstatement  of  his  language,  that  works  material  error.  It 
must  be  in  a  substantial  part  of  the  testimony,  and  such  a  misstate- 
ment as  probably  misleads  the  jury.  Bellew  v.  Ahrburg,  23  Kan. 
287. 

And  if  the  alleged  mistakes  in  narrating  the  facts  are  of  sufficient  gravity, 
the  counsel  ought  to  call  the  attention  of  tlie  court  to  them  immediate- 
ly after  the  charge.  If  he  does  not  do  so  he  cannot  complain.  Krepps 
V.  Carlisle,  157  Pa.  358,  27  Atl.  741. 

28.  Ignoring  evidence. 

But  it  is  error  for  the  court,  when  stating  the  evidence,  to 
ignore  material  portions  of  it.'  And  of  course  an  instruction 
which,  as  requested,  is  defective  in  this  respect,  is  properly  re- 
fused.* 

1  Harris  v.  Russell,  93  Ala.  59,  9  So.  541  (however  weak  and  inconclusive 
the  judge  may  consider  it)  ;  Michigan  Pipe  Co.  v.  North  British  & 
M.  Ins.  Co.  97  Mich.  493,  50  N.  W.  849 
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And  the  court  in  calling  the  jury's  attention  to  an  admission  should  call 
attention  to  it  all,  and  not  to  a  part  alone.  Laidlaw  v.  Sage,  158  N. 
Y.  73,  44  L.R.A.  216,  52  N.  E.  079. 

3  Birmingham  Dry  Goods  Co.  v.  Bledsoe,  117  Ala.  495,  23  So.  153;  Model 
Mill  Co.  V.  McEver,  95  Ga.  701,  22  S.  E.  705;  Lindeman  v.  Fry,  178 
111.  174,  52  N.  E.  851;  Todd  v.  Banner,  17  Ind.  App.  368,  46  N.  E. 
829;  Fleckenstein  v.  Inman,  27  Or.  328,  40  Pac.  87. 

29.  As  to  lack  of  evidence. 

It  is  the  duty  of  the  court  to  inform  the  jury,  if  requested, 
when  there  is  no  evidence  of  a  material  fact,*  unless  the  com- 
plexity of  oral  evidence  renders  it  more  proper  to  instruct  them 
hypothetically.^ 

1  Storey  v.  Brennan,  15  N.  Y.  524,  69  Am.  Dec.  629;  Goodman  v.  Oregon  R. 

&  Nav.  Co.  22  Or.  14,  28  Pac.  894.  See  also  the  following  cases,  ap- 
proving the  giving  of  such  an  instruction ;  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Markens,  88  Ga.  60,  14  L.R.A.  281,  13  S.  E.  855;  Rogers  v.  Fel 
ton,  98  Ky.  148,  32  S.  W.  405;  Bullock  v.  Delaware,  L.  &  W.  R.  Co. 
61  N.  J.  L.  550,  40  Atl.  650;  Wilson  v.  Coulter,  29  App.  Div.  85,  51 
N.  Y.  Supp.  804;  Barber  v.  Roaeboro,  97  N.  C.  192,  1  S.  E.  849;  Brown 
V.  Moore,  26  S.  C.  160,  2  S.  E.  9  (notwithstanding  charging  upon  the 
facts  is  prohibited  by  Constitution)  ;  MeClure  v.  Sparta,  84  Wis.  2fi!l, 
54  N.  W.  337. 

And  that  the  court  may  properly  tell  the  jiuy  that  there  is  no  direct  evi- 
dence of  a  fact  in  issue,  where  the  evidence  of  such  fact  is  wholly  cir- 
cumstantial, see  Maynard  v.  Tyler,  1C8  IMass.  107,  40  N.  E.  413. 

But  the  slightest  evidence  from  which  the  jury  may  properly  infer  the  fact 
is  enough  to  preclude  such  instruction.  Bond  v.  Warren,  53  N.  C.  (8 
.Tones,  L.)  192.  See  also  the  following  cases,  approving  the  rejection 
of  a  request  to  charge  that  there  was  no  evidence  of  a  material  fact, 
where  in  fact  there  was  evidence,  though  slight,  and  though  conflicting. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97  Ala.  240,  12  So.  88;  Central 
R.  Co.  V.  State,  82  Md.  647,  33  Atl.  205;  Pomeroy  v.  Boston  &  M.  R. 
Co.  172  Mass.  92,  51  N.  E.  523;  Warren  v.  Halley,  107  Mich.  120,  64 
N.  W.  1058.  And  that  it  is  error  to  so  charge  despite  such  evidence, 
see  Bisewski  v.  Booth,  100  Wis.  383,  76  N.  W.  349. 

2  Knox  V.  Fair,  17  Ala.  503. 


30.  Disregarding  evidence. 

The  court  may  instruct  the  jury  to  disregard  evidence  wrong- 
ly admitted,  although  it  was  admitted  without  objection  and  has 
not  been  struck  out.* 

But  a  party  cannot  ask  such  an  instruction,  as  matter  of  right, 
Abbott,  Civ.  Jur.  T.— 44. 
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Avho  did  not  object  as  soon  as  the  ground  of  objection  was  known 
to  him.^ 

1  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  458,  26  L.  ed.  J41;  People  v. 
Parish,  4  Denio,  153 ;  s.  p.  Morton  v.  Beall,  2  Harr.  &  G.  136.  Request 
for  instruction  to  disregard  is  the  proper  remedy  if  motion  to  atrilvs 
out  improper  evidence  is  refused.  Parker  v.  Paine,  37  Misc.  768,  76  X. 
Y.  Supp.  942.  See  McCoy  v.  Munro,  76  App.  Div.  435,  78  N.  Y.  Supp. 
849  (vphere  it  is  said  that  a  motion  to  strike  out  is  not  the  proper 
remedy ) . 

Contra,  Becker  v.  Becker,  45  Iowa,  239  (on  the  ground  that  omitting  to 
object  led  the  other  party  to  rely  on  its  going  to  the  jury,  instead  of 
supplying  better  evidence).  See  also  Fish  v.  Chicago,  R.  I.  &  P.  R.  Co. 
81  Iowa,  280,  46  N.  W.  998,  where  it  is  held  that  after  a  party  has 
omitted  to  object  to  the  introduction  of  evidence  he  cannot  then  ques- 
tion its  competency  by  a  motion  for  a  peremptory  instruction  for  a 
verdict  in  his  favor  on  the  ground  of  insufficiency  of  evidence.  And 
in  Davidson  v.  AVallingford,  88  Tex.  619,  32  S.  W.  1030,  it  is  held 
error  to  instruct  the  jury  to  disregard  testimony  which  has  been  ad- 
mitted over  or  without  objection.  What  is  admitted  either  over  ob- 
jection or  without  objection  sliould  be  left  for  the  consideration  of  the 
jury,  without  comment  affecting  its  weight  and  witliout  devolving 
upon  them  the  duty  of  determining  its  admissibilitj',  a  function  prop- 
erly to  be  performed  by  the  court. 

Whether  instructions  will  cure  the  error  is  another  question. 

2  Edge  V.  Keith,  13  Smedes  &  JI.  295;  Ganson  v.  Tifft,  71  N.  Y.  48,  58;  Rees 
V.  Livingston,  41  Pa.  113;  Harrison  v.  Young,  9  Ga.  359,  300;  Insur- 
ance Cos.  V.  Scales,  101  Tenn.  C28,  49  S.  W.  743  (no  error  to  refuse 
Bueh  an  instruction).  And  an  instruction  to  disregard  received  with- 
out objection,  whose  nature  is  patent,  and  which  properly  belongs  in 
the  case,  was  held  to  have  been  properly  refused,  in  Coombs  Com.  Co.  v. 
Block,  130  Mo.  668,  32  S.  W.  1139. 

Contra,  Hamilton  v.  New  York  C.  R.  Co.  51  N.  Y.  100,  106 ;  Barnett  v.  St. 
Anthony  Falls  Water  Power  Co.  33  Minn.  265,  22  N.  W.  535,  538. 

'J'his  rule,  which  I  state  thus  in  deference  to  recent  authority,  leaves  it  in 
the  discretion  of  the  judge  whether  to  instruct  the  jury  to  disregard 
or  not.  If  this  be  sound,  the  discretion  should  be  controlled  by  the 
following  distinction :  If  the  objection  goes  to  the  means  of  evidence 
or  the  manner  of  proof, — as,  for  instance,  the  competency  of  a  wit- 
ness, or  of  oral  in  lieu  of  written  evidence,  or  the  authentication  of  a 
document,  or  to  ^remoteness  in  point  of  time  or  place  on  a  question 
of  value, — the  omission  to  object  or  move  to  strike  out  should  general- 
ly be  deemed  a  waiver,  giving  the  adversary,  who  might  have  supplied 
the  defect  on  timely  objection,  a  right  to  have  the  evidence  go  to  the 
jury.  But  if  the  objection  goes  to  the  substantial  relevancy  of  the 
fact  proved,  that  is  to  say,  its  intrinsic  capacity  to  afford  any  fair 
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ground  of  an  inference  affecting  the  issue,  it  ought  not  to  be  deemed 
waived. 

31.  Expressing  opinion  on  weight. 

Unless  expressly  forbidden  by  statute  or  otherwise/  it  is 
within  tlie  power  of  the  presiding  judge  to  express  his  opinion 
upon  a  question  of  fact  in  his  charge  to  the  jury.'* 

But,  irrespective  of  what  may  be  the  course  of  practice  in  the 
state  courts  as  to  forbidding  the  presiding  judge  to  express  his 
opinion  upon  questions  of  fact  in  his  charge  to  the  jury,  a  judge 
of  a  United  States  court  may  do  so.' 

If  the  power  be  exercised,  however,  it  is  indispensable  that  no 
rule  of  law  be  incorrectly  stated  and  all  questions  of  fact  ulti- 
mately submitted  to  the  determination  of  the  jury.* 

1  Several  of  the  states  have  statutes  or  constitutional  provisions  prohibit- 

ing this  practice;  and  that  it  is  error  for  tlie  judge,  in  violation  of 
these  prohibitive  provisions  to  do  so,  see,  for  example,  the  following- 
eases:  Kauflfman  v.  Maier,  94  Cal.  269,  IS  L.R.A.  124,  29  Pac.  481; 
Wheeler  v.  Baars,  33  Fia.  690,  J 5  So.  584;  Louisville  &  N.  R.  Co.  v. 
Tift,  100  Ga.  86,  27  S.  E.  76.5;  Louisville,  N.  0.  &  T.  R.  Co.  v.  White- 
head, 71  Miss.  451,  15  So.  890;  Knowles  v.  Nixon,  17  Mont.  473,  43 
Pac.  628;  Sherrill  v.  Western  U.  Teleg.  Co.  116  N.  C.  655,  2]  S.  E. 
429;  Jackson  v.  Jackson,  32  S.  C.  591,  11  S.  E.  204;  Davidson  v. 
Wallingford,  88  Tex.  619,  32  S.  W.  1030. 

And  that  it  is  proper  to  refuse  to  so  charge  on  the  weight  of  the  evidence, 
see  Flanagan  v.  Scott,  102  Ga.  399,  31  S.  E.  23;  Ohio  &  M.  E.  Co.  v. 
Pcarcy,  128  Ind.  207,  27  N.  E.  479 ;  Bogie  v.  Nolan,  96  Mo.  85,  9  S.  W. 
14;  Wilson  v.  Gamble,  50  Neb.  426,  69  N.  W.  945;  Baldwin  v.  Von  der 
Ahe,  184  Pa.  116,  39  Atl.  7;  Dickeschied  v.  Exchange  Bank,  28  W.  Va. 
341.  Or  to  modify  a.  request  by  striking  out  the  objectionable  portion. 
Carron  v.  Wood,  10  Mont.  500,  26  Pae.  388. 

In  Alabama,  the  judge  cannot  charge  on  the  effect  of  the  evidence  unless  re- 
quested by  counsel  to  do  so.  Parker  v.  Daughtry,  111  Ala.  529,  20 
So.  362   (error  to  do  so  in  the  absence  of  such  request). 

As  to  whether  it  is  proper  practice  in  New  Hampshire,  the  cases  are  not 
agreed.  Compare,  for  instance,  Haven  v.  Richardson,  5  N.  H.  126: 
Patterson  v.  Colebrook,  29  N.  H.  94;  Cook  v.  Brown,  34  N.  11.  460; 
State  V.  Pike,  49  N.  H.  416,  6  Am.  Rep.  533. 

2  Cook  V.  M.  Steinert  &  Sons  Co.  69   Conn.  91,  36  Atl.   1008;   Washington 

Gaslight  Co.  v.  Poore,  3  App.  D.  C.  127;  Blumeno  v.  Grand  Rapld.s  & 
I.  R.  Co.  101  Mich.  325,  59  N.  W.  594;  First  Nat.  Bank  v.  Holan,  03 
Minn.  525,  li.'i  N.  W.  952  (the  practice  not  commended,  but  held  to  be 
no   error,    provided   the   question   is   fairly   left   to   the   jury   for   their 
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determination)  ;  Castner  v.  Sliker,  33  N.  J.  L.  512;  Foley  v.  Lougliran, 
60  N.  J.  L.  464,  38  Atl.  960,  39  Atl.  358;  Hurlburt  v.  Hurlburt,  128 
N.  Y.  420,  28  N.  E.  651;  Price  v.  Hamsclier,  174  Pa.  73,  34  Atl.  546; 
Eowell  V.  Fuller,  59  Vt.  688,  10  Atl.  853;  Barndt  ».  Frederick,  78 
Wis.  1,  11  L.R.A.  199,  47  N.  W.  6. 

Judge  may  express  his  opinion  on  the  facts  provided  applicable  rules  of 
law  are  correctly  stated,  and  the  facts  are  ultimately  submitted  to  tlii' 
jury  with  the  statement  that  the  jury  are  not  bound  by  his  opinion. 
Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  52  C.  C.  A.  95,  114 
Fed.  133;  Kerr  v.  Modern  Woodmen,  54  C.  C.  A.  655,  117  Fed.  593; 
Vanarsdale  v.  Hax,  47  C.  C.  A.  31,  107  Fed.  878;  Aerheart  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  40  C.  C.  A.  171,  99  Fed.  907;  Nyback  v. 
Champagne  Lumber  Co.  48  C.  C.  A.  632,  109  Fed.  732;  Nome  Beach 
Lighterage  &  Transp.  Co.  v.  Munich  Assur.  Co.  123  Fed.  820;  Butler  v. 
Barret,  130  Fed.  944;  'Bonness  v.  Felsing,  97  Minn.  227,  114  Am.  St. 
Rep.  707,  106  N.  W.  909;  Knee  v.  McDowell,  25  Pa.  Super.  Ct.  041; 
Treece  v.  American  Asso.  58  C.  C.  A.  26G,  122  Fed.  598;  Larson  v. 
Barlow,  112  Minn.  246,  127  N.  W.  924;  Bernstein  v.  Walsh.  32  Pa. 
Super.  Ct.  392. 

And  that  reasonable  comments  and  remarks  in  evidence  and  witnesses  air 
proper  was  held  in  Louisville  &  N.  R.  Co.  v.  York,  128  Ala.  305. 
30  So.  676;  Matthews  v.  Farrell,  140  Ala.  298,  37  So.  325;  Chica^'o 
City  R.  Co.  V.  Creech,  207  111.  400,  69  N.  E.  919;  Stowell  v.  Standard 
Oil  Co.  139  Mich.  18,  102  N.  W.  227;  Harrison  v.  Lalieman,  189  Mo. 
581,  88  S.  W.  53;  Seely  v.  Manhattan  L.  Ins.  Co.  73  N.  H.  339,  01 
Atl.  585;  Puett  v.  Caldwell  &  N.  R.  Co.  141  N.  C.  332,  53  S.  E.  852; 
Cross  V.  Coffin-Fletcher  Packing  Co.  123  Ga.  817,  51  S.  E.  704;  Boaril 
of  Internal  Improvement  v.  Moore,  25  Ky.  L.  Rep.  15,  74  S.  W.  683; 
Liscomb  v.  Manchester  &  L.  R.  Co.  70  N.  H.  312,  48  Atl.  284;  Phoenix 
Brewing  Co.  v.  Weiss,  23  Pa.  Super.  Ct.  519;  McKinstry  v.  Collins, 
74  Vt.  147,  52  Atl.  438;  Guertin  v.  Hudson,  71  N.  H.  505,  53  Atl.  736; 
Werner  v.  Chicago  &  N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416;  Reeder 
v.  Traders'  Nat.  Bank,  28  Wash.  139,  68  Pac.  461;  Chicago  City  R. 
Co.  V.  Bennett,  214  111.  26,  73  N.  E.  343;  Commonwealth  Electric  Co. 
V.  Rose,  214  111.  545,  73  N.  E.  780;  Wimber  v.  Iowa  C.  R.  Co.  114 
Iowa,  551,  87  N.  E.  505;  Illinois  C.  R.  Co.  v.  Jolly,  119  Ky.  452,  84 
S.  W.  330;  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  364,  48  Atl.  288; 
Texas  &  P.  R.  Co.  v.  Rea,  27  Tex.  Civ.  App.  549,  65  S.  W.  1115;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Follin,  29  Tex.  Civ.  App.  512,  68  S.  W.  810. 

But  see  Letts  v.  Letts,  91  Mich.  596,  52  N.  W.  54  (holding  that  the  use 
of  language  from  which  the  jury  may  infer  a  clear  intimation  of  the 
views  of  the  judfje  on  the  facts  is  objectionable)  ;  Kelly  v.  Emery,  75 
Mich.  147,  42  N.  W.  795;  Preston  Nat.  Bank  v.  Michigan  Mut.  F.  Ins. 
Co.  115  Mich.  511,  73  N.  W.  815  (holding  that  to  so  modify  a  request 
to  charge  as  to  give  the  jury  an  impression  of  the  judge's  personal 
opinion  is  reversible  error). 


XXIII. THE    INSTIiUOTJONS.  69*5 

And  in  the  following  cases  also  it  was  held  improper  for  the  judge  to 
express  his  opinion  on  the  facts;  Insurance  Co.  of  N.  A.  v.  Leader, 
12a  Ga.  260,  48  S.  E.  972;  Coombs  v.  Mason,  97  Me.  270,  54  Atl.  728; 
Cook  V.  Bartlett,  179  Mass.  576,  61  N.  E.  266;  Fletcher  v.  South 
Carolina  &  G.  Extension  R.  Co.  57  S.  C.  205,  35  S.  E.  513;  Sutton  v. 
Clark,  59  S.  C.  440,  82  Am.  St.  Rep.  848,  38  S.  E.  150;  Thomassoi. 
V.  Southern  R.  Co.  72  S.  C.  1,  51  S.  E.  443;  Franey  v.  Illinois  C. 
R.  Co.  104  111.  App.  499;  Inboden  v.  St.  Loui.s  Union  Trust  Co.  Ill 
Mo.  App.  220,  86  S.  W.  263;  Gilliard  v.  Board  of  Education,  141 
N.  C.  482,  54  S.  E.  413;  Atlanta,  K.  &  N.  R.  Co.  v.  Gardner,  12:: 
Ga.  82,  49  S.  E.  818;  Feitl  v.  Cliicago  City  R.  Co.  211  111.  279,  71 
N.  E.  991 ;  Southern  R.  Co.  v.  Scanlon,  29  Ky.  L.  Rep.  268,  92  S.  W. 
927;  Williams  v.  Atlantic  Coast  Line  R.  Co.  140  N.  C.  623,  53  S.  E. 
448;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Parish,  —  Tex.  Civ.  App.  — ,  9:i 
S.  W.  682;  Nyback  v.  Champagne  Lumber  Co.  48  C.  C.  A.  632,  lon 
Fed.  732;  Shafer  v.  Eau  Claire,  105  Wis.  239,  81  N.  W.  409. 

8  The  power  of  the  courts  of  the  United  States  in  this  respect  is  not  con- 
trolled by  the  state  statutes  or  constitutional  provisions  forbidding  tht 
judge  to  express  liis  opinion  upon  the  facts.  Nudd  v.  Burrows,  91  U. 
S.  426,  23  L.  ed.  286  (a  case  from  a  Federal  court  sitting  in  Illinois)  : 
Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S.  545,  30  L.  ed.  257,  7  Sup. 
Ct.  Rep.  1  (a  case  from  a  Federal  court  sitting  in  Georgia),  and  casen 
there  cited;  California  Ins.  Co.  v.  Union  Compress  Co.  133  U.  S. 
387,  33  L.  ed.  730,  10  Sup.  ft.  Rep.  365  (a  case  from  a  Federal  court 
sitting  in  Arkansas)  ;  Sonnncrs  v.  Carbon  Hill  Coal  Co.  91  Fed. 
337  (a  case  from  a  Federal  court  sitting  in  Washington).  In  all  of 
these  cases,  and  many  others  which  might  be  cited,  statutes  or  con- 
stitutional provisions  of  the  state  in  wliicli  the  Federal  courts  were* 
sitting  prohibited  the  judge  from  expressing  any  opinion  on  questions 
of  fact,  and  some  of  them  even  forbade  his  commenting  at  all  on 
the  evidence.  See,  for  instance,  Sommers  v.  Carbon  Hill  Coal  Co.  91 
Fed.  337. 

4Rucker  v.  Wheeler,  127  U.  S.  85,  32  L.  ed.  102,  8  Sup.  Ct.  Rep.  1142,  and 
cases  cited.     See  also  cases  cited  in  note  2,  immediately  preceding. 

The  line  which  separates  the  provinces  of  the  court  and  of  the  jury  must 
not  be  overlooked  by  the  court.  Care  must  be  taken  that  the  jury  are 
not  misled  into  the  belief  that  they  are  alike  bound  by  the  views 
expressed  upon  the  evidence  and  the  instructions  given  as  to  the 
law.  They  must  distinctly  understand  that  what  is  said  as  to  the 
facts  is  only  advisory,  and  in  no  wise  intended  to  fetter  the  exercise 
linally  of  their  own  independent  judgment.  Nudd  v.  Burrows,  91  U. 
S.  439,  23  L.  ed.  289. 

In  order  to  preserve  a  just  balance  between  the  distinct  powers  of  the 
court  and  the  jury,  and  that  the  parties  may  enjoy,  in  unimpaired 
vigor,  their  constitutional  right  of  having  the  law  decided  by  the  court 
and  of  having  the  fact  decided  by  the  jury,  every  charge  should  die- 
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tinguish  clearly  between  the  law  and  tlie  fact,  so  that  tlie  jury  can- 
not misunderstand  their  rights  or  their  duty,  nor  mistake  the  opinion 
of  the  judge  upon  matter  of  fact  for  his  direction  in  point  of  law. 
The  distinction  is  all  important  to  the  jury.  The  direction  of  the 
judge,  in  the  one  case,  is  obligatory  upon  their  consciences,  and  so 
they  will,  and  so  the}-  ought  to,  regard  it;  but  his  opinion  in  the 
other  case  is  mere  advice,  and  the  jury  are  bound  to  decide  for  them- 
selves, notwithstanding  the  opinion  of  the  judge,  and  to  follow  that 
opinion  no  farther  than  it  corresponds  with  the  conclusions  of  their 
judgment.  (Jnless  this  distinction  be  kept  steadily  in  view,  and  be 
defined  with  all  possible  precision,  the  trial  by  jury  may,  in  time, 
be  broken  down,  and  rendered  nominal  and  useless.  New  York  Fire- 
men Ins.  Co.  V.  Walden,  ]2  Johns.  518,  7  Am.  Dec.  340. 

The  rule  has  been  well  stated  thus :  Where  the  judge  intends,  in  comment- 
ing on  facts,  merely  to  indicate  an  opinion  on  a  question  which  he 
leaves  to  the  jury,  the  proper  form  of  charge  is  to  tell  the  jury  that 
the  cause  of  action  or  defense,  as  the  case  may  be,  rests  upon  a  question 
which  the  judge  specifies,  and  that  it  is  for  them  to  judge  from  the 
evidence  whether  the  fact  be  one  way  or  the  other,  and  if  they 
should  be  of  tlio  opinion  one  way  they  must  find  for  the  defendants, 
and  if  they  thought  otherwise,  they  must  find  for  the  plaintiffs. 

If,  then,  the  judge  deems  proper  to  give  his  opinion  on  the  fact,  for  the 
assistance  or  satisfaction  of  the  jury,  he  may  do  so  with  utility  and 
safety. 

But  if  he  tells  the  jurj'  that  the  matters  given  in  evidence  are  conclusive 
on  the  one  side,  and  the  matters  given  in  evidence  on  the  other  side 
are  not  sufficient,  and  that  if  the  jury  agree  with  him  in  opinion  they 
ought  to  find  so  and  so,  without  more,  it  is  error.  New  York  Fire- 
men Ins.  Co.  V.  Walden,  12  Johns.  513,  7  Am.  Dec.  340;  s.  p.  Gordon 
V.  Little,  8  Serg.  &  R.  533,  11  Am.  Dec.  632;  Allis  v.  Leonard,  58 
N.  Y.  288;  Jlassoth  v.  Delaware  &  H.  Canal  Co.  64  N.  Y.  524,  533. 
Contra,  Vedder  v.  Fellows,  20  N.  Y.  126,  130. 


It  is  not  error  to  refuse  to  express  an  opinion  on  the  suffi- 
ciency of  evidence,  if  the  evidence  is  not  sufficient  to  virarrant 
a  peremptory  ruling  in  favor  of  the  party  relying  on  it.^ 

1  Jloore  v.  Meacham,  10  N.  Y.  207. 


32.  Sufficiency  of  evidence. 

It  is  error  to  tell  the  jury,  without  qualification,  that  the  evi- 
dence raises  a  presumption  of  a  particular  fact,  or  is  sufficient 
to  justify  finding  a  particular  fact,  if  it  raises,  not  a  preaump- 
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tion  of  law,  but  only  a  presumption  of  fact  on  which  they  might 
find  either  way.^ 

1  Stone  V.  Geyser  Quicksilver  Min.  Co.  52  Cal.  315;   Allison  v.  State,  42 

Ind.  354,  357;  s.  p.  Read  ».  Hurd,  7  Wend.  408. 
And  that  it  is  proper  to  refuse  to  so  charge,  see  Chicago,  B.  &  Q.  R.  Co.  v. 

Warner,  123  111.  38,  14  N.  E.  206. 

33.  Eesult  of  testimony. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  if  they  be- 
lieve a  specified  witness,  they  should  find  for  the  party  for  whom 
he  testified.* 

1  Chapman  v.  Erie  E.  Co.  5S  N.  Y.  579,  reversing  1  Thomp.  &  C.  52();  Dolan 
V.  Delaware  &  H.  Canal  Co.  71  N.  Y.  285;  Bailey  v.  Bailey,  07  Mass. 
373. 

But  it  is  not  necessarily  error  to  instruct  them  that  the  testimony  of  a, 
witness,  if  believed,  establishes  a  fact,  if  the  testimony  is  clear,  and 
they  are  given  to  understand  they  may  believe  or  not.  Russell  v. 
Ely,  2  Black,  575,  17  L.  ed.  258.  See  also  Alabama  G.  S.  R.  Co.  v. 
Moody,  90  Ala.  40,  8  So.  57;  McKean  v.  Salem,  148  Mass.  109,  1(1 
N.  E.  21  (where  the  testimony  of  the  witness  was  the  only  testimony 
on  the  subject);  Partridge  v.  Sterling,  79  Mich.  302,  44  N.  W.  (iM 
(where  there  was  no  dispute  as  to  the  facts  testified  to  by  the  wit- 
ness) ;  s.  p.,  where  the  conflicting  witnesses  were  the  ]iarlies,  Bellew 
1.  Ahrburg,  23  Kan.  287. 

And  an  instruction  that  if  the  jury  believe  that  a  specitied  witness  has 
told  the  truth  to  find  for  plaintiff,  but  that  if  they  believe  he  did  not 
tell  the  truth,  and  should  believe  as  testified  by  tlie  other  witnesses, 
to  find  for  defendant,  was  held,  in  Harris  v.  Murphy,  119  N.  C.  34, 
25  S.  E.  708,  not  to  be  misleading  as  raising  an  inference  that  more 
weight  in  the  opinion  of  the  court  should  be  given  to  the  testimony 
of  such  witness  than  to  that  of  the  other  witnesses  whose  testimony' 
contradicted  his. 


34.  Circumstantial  evidence. 

Where  the  circumstances  together  are  sufficient  to  sustain 
the  finding  of  a  fact,  the  adverse  party  has  no  rigHt  to  require 
that  the  jui-y  be  instructed  that  separately  not  one  of  tliem  is 
sufficient.* 

1  Scott  V.  Lloyd,  9  Pet.  418,  400,  9  L.  ed.  178,  193;  Keenan  v.  Hayden,  39 
Wis.  558,  561 ;  Cowan  v.  Chicago,  M.  &  St.  P.  R.  Co.  80  Wis.  290,  50 
N.  W.  180. 
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35.  Alternative  propositions. 

A  party  is  entitled  to  have  specified  charges  upon  the  law 
applicable  to  each  of  the  various  hypotheses  or  combinations  of 
facts  which  the  jury  from  the  evidence  might  legitimately  find, 
and  which  have  not  been  covered  by  other  instructions.^ 

1  Sword  V.  Keith,  31  Mich.  247,  255;  Foster  v.  People,  50  N.  Y.  598  (crim- 
inal case).  And  following  up  such  instructions  with  an  instruction 
that  if  the  jury  do  not  find  the  facts  as  claimed  in  them  the  law  as 
stated  in  them  has  no  application  was  held  no  error  in  Morris  v. 
Guffey,  188  Pa.  534,  41  Atl.  731. 

But  no  right  to  such  instructions  exists  wliere  each  party's  contention  on 
which  he  is  entitled  to  recover,  if  at  all,  involves  but  one  hypothesis, 
and  both  contentions  are  utterly  inconsistent  with  each  other  and 
both  cannot  be  true.  Morehouse  v.  Eemson,  59  Conn.  392,  22  Atl.  42T 
(an  action  on  an  oral  contract  in  which  the  contract  was  shown  to  be, 
according  to  either  party's  evidence,  one  definite  contract,  each  utterly 
inconsistent  with  the  other). 

36.  Misuse  of  evidence. 

A  party  has  a  right  to  have  the  jury  instructed  that  evidence 
admitted  only  for  a  specific  purpose  cannot  be  regarded  by  them 
for  another  purpose  for  which  it  was  incompetent.^ 

iHenson  v.  King,  47  N.  C.  (2  Jones,  L.)  385;  Brush  Electric  Light  &  P. 
Co.  V.  Wells,  103  Ga.  512,  30  S.  E.  533;  Hardy  v.  Milwaukee  Street 
R.  Co.  89  Wis.  183,  61  N.  W.  771;  s.  p.  Williams  v.  Mechanics'  & 
Traders'  F.  Ins.  Co.  54  N.  Y.  577;  Weir  v.  McGee,  25  Tex.  Supp.  20. 
And  see  ante,  chapter  XXII.  §  8,  i. 

But  an  instruction  which  impliedly  limits  the  effect  of  admissions  which 
are  in  fact  competent  as  original  and  independent  evidence  is  erro- 
neous. Logansport  &  P.  G.  Turnp.  Co.  v.  Heil,  118  Ind.  135,  20  N.  B. 
703. 

37.  Affirmative  and  negative  testimony. 

It  is  not  error  to  instruct  the  jury  in  an  appropriate  case  that 
it  is  a  rule  of  presumptions  that  ordinarily  a  witness  who  tes- 
tifies to  an  affirmative  is  to  be  preferred  to  one  who  testifies  to 
a  negative,  because  he  who  testifies  to  a  negative  may  have  for- 
gotten. It  is  possible  to  forget  a  thing  that  did  happen.  It  is 
not  possible  to  remember  a  thing  that  never  existed.' 

1  Such  an  instruction  was  approved  in  Stitt  v.  Huidelioper,  17  Wall.  384, 
21  L.  ed.  644,  and  Griffith  v.  Baltimore  &  0.  R.  Co.  44  Fed.  583.     Id 
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Missouri  P.  E.  Co.  v.  MoiTatt,  56  Kan.  0(17,  44  Pac.  607,  it  was  held 
to  be  the  duty  of  the  court  upon  request  to  call  the  attention  of  the 
jury  to  the  relative  value  of  positive  evidence  that  signals  were  given 
by  a  railway  train  approaching  a  crossing,  and  merely  negative  testi- 
mony that  they  were  not  given. 

And  the  right  of  the  court  to  instruct  the  jury  to  give  greater  weight  to 
positive  than  to  negative  testimony,  other  things  being  equal,  is  sus- 
tained in  Southern  R.  Co.  v.  O'Bryan,  119  Ga.  147,  45  S.  E.  1000; 
St.  Louis  &  S.  F.  R.  Co.  v.  Brock,  69  Kan.  448,  77  Pac.  86;  Pyne  v. 
Delaware,  L.  &  W.  R.  Co.  212  Pa.  143,  61  Atl.  817;  Hildman  v.  Phil- 
lips,  106  Wis.  611,  82  N.  W.  566. 

But  in  Atlanta  Consol.  Street  R.  Co.  v.  Bigham,  105  Ga.  498,  30  S.  E. 
934,  a  refusal  so  to  charge  was  held  proper  for  failure  of  the  request  to 
embody  the  qualification  tliat  other  things  must  be  equal  and  the 
witnesses  of  equal  credibility.  Such,  too,  was  the  case  in  Sibley  v. 
Ratliffe,  50  Ark.  477,  8  S.  W.  686. 

On  the  other  hand,  there  are  cases  which,  while  admitting  the  rule  of 
evidence  to  be  as  stated  with  reference  to  positive  and  negative  testi- 
mony, hold  that  it  is  not  a  proper  matter  on  which  to  charge  the 
jury,  in  that  it  violates  the  rule  forbidding  a  charge  on  the  weight  of 
the  testimony,  and  that,  although  they  might  not  reverse  because  sucli 
an  instruction  was  given,  tliey  certainly  will  not  regard  the  refusal 
of  such  an  instruction  as  error.  Ohio  &  M.  R.  Co.  v.  Buck,  130  Iiid. 
300,  30  N.  E.  19;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Feehan,  149  111.  202. 
36  N.  E.  1036.  For  other  instances  of  cases  in  which  refusal  to  so 
instruct  was  sustained,  see  Louisville,  N.  A.  &  C.  R.  Co.  v.  Stommol, 
126  Ind.  35,  25  N.  E.  863;  Missouri  P.  R.  Co.  v.  .Johnson,  44  Kan.  660. 
24  Pac.  1116;  Lonis  v.  Lake  Shore  &.  M.  S.  R.  Co.  Ill  Mich.  458, 
69  N.  W.  642;  Ehrman  v.  Nassau  Electric  R.  Co.  23  App.  Div.  21. 
48  N.  Y.  Supp.  379;  Olsen  v.  Oregon  Short  Line  &  U.  N.  R.  Co,  9 
Utah,  129,  33  Pac.  623;  Bisewski  v.  Booth,  100  Wis.  383,  70  N.  W. 
349. 

And  see  also  Haun  v.  Rio  Grande  Western  R.  Co.  22  Utah,  346,  62  Pac. 
908;  Birmingham  R.  Light  &  P.  Co.  v.  Seaborn,  168  Ala.  658,  5:! 
So.  241  ;  Louisville  &  N.  E.  Co.  v.  York,  128  Ala.  305,  30  So.  676. 
holding  that  it  is  for  the  jury  to  determine  the  relative  value  of 
positive  and  negative  testimony;  and  Central  E.  Co.  v.  Sowell,  3  Ga. 
App.  142,  59  S.  E.  323;  and  Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Schneider, 
40  Ind.  App.  38,  80  N.  E.  985,  holding  that  it  is  error  for  the  court 
to  instruct  the  jury,  without  proper  qualifications,  that  positive  testi- 
mony is  entitled  to  more  credit  than  negative. 

38.  Testimony  of  party. 

a.   When  his  only  evidence. — Where  the  only  evidence  of  a 
party  is  his  testimony  in  his  own  behalf  it  is  error  to  instruct 
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tlie  jury  that  if  not  improbable  nor  discredited  tliey  must  find 
for  him.* 

1  Lesser  v.  Wuuder,  9  Daly,  70;  s.  p.  ante,  chapter  xxi.  §  11. 

The  well-established  rule  followed  by  the  English  Court  of  Chancery,  that 
no  one  can,  on  his  own  testimony  (Whittaker  v.  Whittaker,  L.  E.  21 
Ch.  Div.  657,  51  L.  J.  Ch.  N.  S.  737,  46  L.  T.  N.  S.  802,  30  Week.  Rep. 
787 ) ,  unsupported  by  corroborative  evidence,  sustain  a  claim  against 
the  estate  of  a  deceased  person, — may  be  satisfied  by  corroborative 
evidence  of  the  acts  of  the  parties  and  by  their  documents.  Young 
V.  Wallingford,  48  L.  T.  N.  S.  756,  52  L.  J.  Ch.  N.  S.  590,  31  Week. 
Kep.  838. 

h.  When  contradicted  by  himself. — A  party's  testimony  in 
his  own  behalf  is  entitled  to  no  consideration  if  it  is  flatly  con- 
tradicted by  his  OM'n  previous  writings.' 

iBoyd  V.  Colt,  20  How.  Pr.  384.  It  is  held  in  Juniata  Bldg.  &  Loan 
Asso.  V.  Hetzel,  103  Pa.  507,  that  in  an  equity  case  the  uncorroborated 
testimony  of  a,  party  impeaching  his  own  written  testimony,  or  vary- 
ing its  effect,  is  not  sufficient  to  go  to  the  jurj'.  Lynch  v.  Pjiie,  10 
Jones  &  S.  11. 

39.  Conflict  between  adverse  parties'  testimony. 

Where  the  evidence  is  the  conflicting  testimony  of  plaintiff 
and  defendant,  each  in  his  own  behalf,  it  is  error  to  instruct  the 
jury  that  to  the  extent  of  the  conflict,  the  party  having  the 
Tnn-den  of  proof  must  fail.'' 

iKuchn  v.  Wilson,  13  Wis.  104,  109;   Salter  v.  Glenn,  42  Ga.  64,  82. 

40.  Omission  to  call  a  witness. 

The  mere  omission  to  call  a  comijetent  and  available  witness 
who  has  some  knowledge  of  the  transactions,  which,  if  the  claim 
of  the  party  omitting  is  correct,  would  be  favorable,  and  who  is 
not  adversely  interested  or  biased,  is  a  circumstance  which  the 
jury  may  consider;*  but  it  is  error  to  instruct  them,  even  when 
.^uch  witness  is  a  party  on  the  same  side,  that  they  may  infer 
that  his  testimony,  if  he  were  produced,  would  be  favorable  to 
Ihp  other  party.^ 

1  Reynolds  v.  Sweetser,  15  Gray,  78,  79:  Bleocker  \.  Johnston,  fid  N.  Y. 
309,  reversing  51  How.  Pr.  380.     It  is  error  to  instruct  the  jury  tliat 
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a  party  is  boiiml  to  call  a  paitieular  witness  who  seems  to  be  ablr 
to  explain  oviilence  against  him,  if  such  witness  is  interested  againsL 
the  party.     Coykendall  v.  Eaton,  42  How.  Pr.  378. 

While  no  presumption  arises  from  the  failure  of  a  party  to  call  a  wit- 
ness, the  jury  rnay  draw  such  inference  therefrom  as  they  think  war- 
ranted by  the  evidence.  Kirkpatrick  v.  Allemannia  F.  Ins.  Co.  102 
App.  Div.  327,  92  N.  Y.  Supp.  466.  See  Cushman  v.  De  Mallie,  46 
App.  Div.  379,  01  N.  Y.  Supp.  878. 

SBleecker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pr.  380.  See  also 
Brown  v.  Swanton,  69  Vt.  53,  37  Atl.  280,  holding  that  it  is  not 
error  to  refuse  to  charge  that  failure  to  produce  one  of  two  favorable 
witnesses  in  common  possession  of  certain  facts  testified  to  by  only 
one  of  them  raises  a  fair  inference  that  the  facts  as  testified  to  by 
the  witness  who  was  sworn  are  false;  and  Carpenter  v.  Bailey,  94 
Cal.  406,  29  Pac.  1101,  holding  that  instructions  that  it  is  a  pre- 
sumption of  law  that  evidence  wilfully  suppressed  would  be  adverse, 
and  that  inferior  evidence  creates  a  presumption  that  higher  evi- 
dence would  be  adverse,  are  prejudicial  error  as  applied  to  evidence 
objected  to  when  offered  and  excluded  as  inadmissible. 

There  is  much  conflict  of  opinion  on  the  question  whether  the  judge  may 
comment  on  the  absence  of  supposed  testimony  or  documents. 

Compare  Daub  i-.  Northern  P.  R.  Co.  18  Fed.  62.3;  Xieol  v.  Crittenden, 
00  Ga.  497;  Atlanta  &  W.  P.  E.  Co.  v.  Holcorabe,  88  Ga.  9,  13  S.  E. 
7.51;  Lowe  v.  Massey,  62  111.  47;  Moore  v.  Wright,  90  111.  470;  Miller 
V.  Dayton,  57  Iowa.  423,  10  K.  W.  814;  Freeman  \.  Fogg,  82  Me. 
408,  19  Atl.  907;  Mooney  v.  Davis,  7.5  Mich.  188,  42  N.  W.  802; 
Fonda  v.  St.  Paul  City  R.  Co.  71  Minn.  438,  74  N.  W.  166;  Sherlock 
V.  German-AniPrican  Ins.  Co.  21  App.  Div.  18,  47  N.  Y'.  Supp.  315, 
and  cases  cited;  Carpenter  v.  Pennsylvania  R.  Co.  13  App.  Div.  328, 
43  N.  Y.  Supp.  203;  Brooks  v.  Steen,  6  Hun,  516;  Hall  v.  Vanderpool, 
156  Pa.  152,  26  Atl.  1069;  Steininger  v.  Hoch.  42  Pa.  432;  Frick  v. 
Barbour,  64  Pa.  120;  American  Underwriter's  Asso.  v.  George,  97  Pa. 
238;  Collins  v.  Leafey,  124  Pa.  203,  16  Atl.  765  (where  it  was  said 
that  the  reasons  why  certain  evidence  which  might  naturally  be  looked 
for  may  not  be  produced  are  so  many  and  so  various,  and  sometimes 
■so  difficult  of  explanation,  that  obviously  this  is  a,  kind  of  argument 
that  requires  careful  handling,  especially  when  used  from  the  bench. 
J3ut  it  is  a  legitimate  instrument  in  the  investigation  of  truth,  and 
:a  liberal  discretion  in  its  use  must  be  allowed  to  the  trial  judge, 
who  is  in  a  far  better  position  to  determine  the  occasion  for  it  than 
the  appellate  court  possibly  can  be)  j  Seward  v.  Garlin,  33  Vt.  583; 
Plough   .'.  Patrick,  37  Vt.  421. 

41.  Eefusal  to  produce  document. 

A  party  who  refuses  on  request  to  prot.  ice  a  document  shown 
to  be  within  his  control,  thereby  raises  a  presumption  that  if 
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produced  it  would  have  tended  to  support  the  evidence  whicli: 
the  other  party,  in  the  absence  of  the  document,  is  compelled 
to  rely  upon.^ 

1  Clifton  V.  United  States,  4  How.  242,  11  L.  ed.  957  (holding  the  rule  to 
apply  even  where  there  is  no  question  of  best  and  secondary);  Wylde 
V.  Northern  E.  Co.  14  Abb.  Pr.  N.  S.  213,  53  N.  Y.  156. 

42.  Cuimilative  evidence. 

If  a  party  has  called  one  witness  his  neglect  to  call  anothei- 
to  the  same  point,  though  a  circumstance  to  be  considered  in 
weighing  the  evidence  that  is  actually  adduced,  cannot  be  given 
to  the  jury  as  a  ground  for  inferring  that  the  testimony  of  the 
other  might  be  prejudicial.* 

1  Bleecker  v.  Johnston,  69  N.  Y.  309,  reversing  51  How.  Pr.  380. 

43.  Unimpeached  and  uncontradicted  testimony. 

The  general  rule  that  the  positive  testimony  of  an  unim- 
peached, uncontradicted  witness  cannot  be  disregarded  by  the 
jury,  does  not  apply  to  the  testimony  of  an  interested  witness, 
nor  to  one  whose  testimony  is  intrinsically  improbable,  or  con- 
tradicted by  circumstances ;  *  nor  to  testimony  to  a  matter  of 
common  opinion  on  facts  that  are  before  the  jury.* 

iKoehler  v.  AdleT,  78  N.  Y.  287.  See  also  Curran  v.  A.  H.  Strange  Co. 
98  Wis.  598,  74  N.  W.  377,  recognizing  this  rule,  but  holding  refusal 
to  so  charge  in  that  particular  case  was  not  error.  But  see  Irwin  v. 
Metropolitan  Street  E.  Co.  25  Misc.  187,  54  N.  Y.  Supp.  195,  where 
this  question  is  discussed  at  some  length  and  a  refusal  to  so  charge 
sustained  on  the  ground  that  the  credibility  of  the  witness  is  for  the 
jury  to  consider  in  connection  with  the  other  evidence. 

But  it  is  error  for  the  court,  in  his  charge,  to  cast  doubt  and  suspicion 
on  the  testimony  of  an  unimpeached  defendant  who  has  testified  in 
his  own  behalf,  on  no  other  ground  than  the  opposing  counsel's  ground- 
Jess  and  unrestrained  criticism  of  the  evidence  in  his  argument.  Va.1- 
Icy  Lumber  Co.  v.  Smith,  71  Wis.  304,  37  N.  W.  412. 

2  See  ante,  chapter  xxi.  §  17. 

44.  Impeached  testimony. 

The  testimony  of  a  witness  who  has  been  impeached  should 
go  to  the  jury,  not  with  an  instruction  to  disregard  it  wholly, 
but   to   be   weighed    in   connection    with   the    other    evidence. *" 
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"Wlietlicr  a  witness  has  been  successfully  impeached  or  not  is  n 
queslioii  for  the  jury.* 

1  White  V.  McLean,  57  N.  Y.  670;  Dunn  ».  People,  29  N.  Y.  523,  87  Am. 
Dec.  319;  Rose  v.  Otis,  18  Colo.  59,  31  Pac.  493.  See  also  Crowell 
\.  .McGoon,  106  Iowa,  266,  76  N.  W.  672,  sustaining  refusal  of  a  re- 
(juested  instruction  that  the  jury  might  disregard  the  evidence  of  any 
witness  if  they  found  from  the  evidence  that  his  general  reputation 
for  truth  and  veracity  in  the  community  in  which  he  resided  was  bad, 
unless  he  was  corroborated. 

But  an  instruction  that  the  jury  have  the  right  to  reject  all  the  testi- 
mony of  a  witness  who  has  been  impeached  by  proof  that  he  has 
made  contradictory  and  inconsistent  statements  out  of  court  con- 
cerning material  and  relevant  matters,  was  upheld,  in  White  v.  New 
York  C.  &  St.  L.  R.  Co.  142  Ind.  648,  42  N.  E.  456,  as  proper,  under 
a  statute  providing  for  impeachment  by  such  proof. 

«  Allis  v.  Leonard,  58  N.  Y.  288. 

45.  Falsiis  in  uno. 

Where  a  witness  testifying  to  matters  material  to  the  issues, 
as  to  which  deliberate  false  swearing  would  be  perjury-,  is 
contradicted  by  other  witnesses,  it  is  not  erroneous  for  the  judge 
to  charge  the  jury  that  if  they  believe  the  witness  has  knowingly 
sworn  falsely  in  reference  to  any  fact,  he  is  not  entitled  to  be 
believed  in  reference  to  any  other  fact  testified  to  by  him.'  But 
a  party  is  not  entitled  to  have  the  jury  so  instructed  unless  his 
falsehood  is  shown  to  be  wilful;  but  the  judge  should  only  cau- 
tion the  jury.* 

lO'Rourke  v.  Vennekohi,  104  Cal.  254,  37  Pac.  930;  Judge  v.  Jordan,  81 
Iowa,  519,  40  N.  \A  .  1077;  Eraser  \.  Haggerty,  86  Mich.  521,  49  N. 
W.  616;  Hartpence  v.  Rogers,  143  Mo.  623,  45  S.  W.  650;  Atkin  \. 
Gladwish,  27  Neb.  841,  44  N.  W.  37;  Wilson  v.  Coulter,  29  App.  Div. 
85,  51  N.  Y.  Supp.  804;  Roth  v.  Wells,  29  N.  Y.  471,  affirming  41 
Barb.  194;  3.  p.  People  %.  Evans,  40  N.  Y.  1.  Alabama  Steel  &  Wive 
Co.  V.  Griffin,  149  Ala.  423,  42  So.  1034;  Hammelmann  v.  Bernhardt. 
140  App.  Div.  42,  124  N.  Y.  Supp.  394;  Whitaker  v.  California  Door 
Co.  7  Cal.  App.  757,  95  Pac.  910;  Kress  v.  Lawrence,  158  Ala.  652, 
47  So.  574;   Conlon   v.   Chicago  G.  W.  R.   Co.  139  111.  App.  555. 

Some  courts,  however,  hold  that  such  an  instruction  must  be  qualified  to 
the  extent  of  telling  the  jnury  that  they  may  disregard  the  witness's 
testimony  unless  cuiroborated.  Sandwich  v.  Dolan,  141  111.  430.  31 
N.  E.  416;   Bratt   v.  Swift.  99  Wis.  579,  75  N.   W.  411. 

In  either  case,  however,  it  is  error,  in  so  charging,  to  single  out  imd  de.- 
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ignate  by  name  particular  witnesses.  Wastl  v.  Montana  Union  R.  Co. 
17  Mont.  213,  42  Pac.  772.  Accordingly,  it  is  not  improper  to  so 
modify  a  request  to  charge  this  rule  with  reference  to  particular  wit- 
nesses named  as  to  make  it  apply  to  all  the  witnesses  generally. 
Hartpence  v.  Rogers,  143  Mo.  623,  45  S.  W.  650. 

«  Pease  v.  Smith,  61  N.  Y.  477,  affirming  5  Lans.  519;  Koehuoke  v.  Ross, 
16  Abb.  Pr.  N".  g_  345^  ^vjtii  note.  And  to  the  effect  that  the  charge 
must  tell  the  jury  that  the  falsehood  must  be  wilful,  see  Ward  v. 
Ward,  25  Colo.  33,  52  Pae.  1105;  Stoppert  v.  Nierle,  45  Neb.  105, 
63  N.  W.  382;  McPherrin  v.  Jones,  5  N.  D.  261,  65  N.  W.  085;  Calm 
V.  Ladd,  94  Wis.  134,  68  N.  W.  652. 

Necessity  of  qualifying  by  reference  to  conscious  falsity  an  instruction 
under  a  statute  enacting  the  maxim,  Falsus  in  uno,  falsus  in  omnibus, 
without  that  qualification,  see  note  in  29  L.H.A.  (N.S.)    C80. 

46.  Incredible  fact. 

Testimony  to  an  intrinsically  improbable  fact  laiay  be  disbe- 
lieved by  the  jury,  although  the  witness  was  uncontradicted  and 
nnimpeaclied.^  But  the  right  of  the  court  to  instruct  the  jury 
to  that  effect  has  been  denied.^ 

iStillwcll  V.  Carpenter,  2  Abb.  N.  C.  238  (testimony  to  good  faith); 
Stafford  a.  Leamy,  2  Jones  &  S.  269,  and  cases  cited;  Tracy  v.  Phelps, 
22  Fed.  034  {V.  S.  Cir.  Ct.  N.  D.  N.  Y.)  1  Kan.  L.  J.  38;  Hawkins 
V.  Sauby,  48  Minn.  69,  50  N.  W.  1015.  Punsky  v.  New  York,  329  App. 
Div.  5r,S,  114  N.  Y.  Supp.  66. 

8  Thus,  in  Post  v.  United  States,  70  L.R.A.  989,  67  C.  C.  A.  569,  135 
Fed.  1,  (a  case  of  mental  healing),  it  was  held  that  the  jury  could 
not  be  instructed  to  ignore  legal  and  relevant  evidence  which  was 
before   them,   merely   because   the   court   regarded    it   as   incredible. 

The    following    authorities   are    analogous: 

In  Walters  v.  Syracuse  Rapid  Transit  R.  Co.  178  N.  Y.  50,  70  N.  E. 
98,  reversing  84  App.  Div.  64,  82  N.  Y.  Supp.  82,  it  was  held  that  a 
nonsuit  in  an  action  for  injury  by  electric  shock  cannot  be  sustained 
on  the  sole  ground  that  the  facts  to  which  plaintiif  and  his  witnesses 
testified  at  the  trial  were  utterly  incredible  and,  in  fact,  scientifically 
and  physically  impossible,  since  the  credibility  of  witnesses  is  a 
question  for  the  jury;  especially  in  a  case  involving  the  action  of 
electricity,  concerning  which  there  are  many  things  still  imperfectly 
understood. 

In  7  L.R.A. (N.S.)  357,  in  a  note  to  C'hybowski  v.  Bucyrus  Co.  127  Wis. 
332,  106  N.  W.  833,  the  reader  will  find  a  brief  discussion  of  the  right 
of  the  appellate  court  to  set  aside  the  finding  of  a  jury  on  the  ground 
that  it  is  contrary  to  scientific  principles. 

In  the  case  cit^   the  court,  on  appeal,  set  aside  the  finding  of   a  jury 
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that  a  steam  hammer  had  a  double  automatic  stroke,  it  appearing 
that  the  hammer,  which  weighed  1,250  pounds,  was  operated  by  a 
piston  arm  working  in  a,  cylinder  and  driven  by  a  pressure  of  70  to 
90  pounds  of  steam  to  the  square  inch,  which  was  controllable  only 
by  a  hand  lever,  because,  it  was  held  that  there  could  be  no  rebound 
or  double  stroke  to  a  hammer  of  that  character  without  the  operation 
of  the  controlling  lever. 

The  writer  of  the  note  cites  no  authorities,  but  presents  some  consider- 
ations which  should  receive  attention  by  appellate  courts  in  cases 
involving  the  application  of  scientific  principles. 

The  consideration  of  this  subject  was  resumed  in  15  L.R.A.(N.S. )  701,  in 
a  note  to  Fleming  v.  Northern  Tissue  Paper  Mill,  135  Wis.  157,  114 
N.  W.  841. 

In  this  note  several  cases  are  cited  bearing  on  the  general  question.  In 
the  case  which  is  the  foundation  of  the  note,  the  plaintiff  claimed 
to  have  been  injured  by  an  alleged  abnormal  movement  of  a  cutter 
knife  operated  by  him  in  a  paper  mill.  The  trial  judge  thought  the 
alleged  abnormal  movement  was  physically  impossible.  There  was  no 
evidence  of  any  specific  defect  in  the  machine,  which  was  complicated 
in  character  and  required  careful  adjustment.  The  judge  and  the  jury 
witnessed  the  operation  of  the  machine,  and  the  jury  found  that 
such  a  movement  was  possible  and  actually  occurred.  The  court,  on 
appeal,  refused  to  set  aside  this  finding  of  the  jury,  which  was  sus- 
tained by  at  least  six  witnesses,  as  to  the  operation  of  the  machine. 

The  note  includes  the  Chybowski  Case,  already  cited;  Tillson  v.  Maine 
C.  E.  Co.  102  Me.  403,  67  Atl.  407,  relating  to  red  and  green  lights 
on  a  semaphore,  and  involving  the  question  whether  persons,  from 
the  positions  specified,  could  have  seen  the  red  or  green  lights  as 
alleged  by  them,  and  it  was  held  that  the  claim  of  these  witnesses 
should  be  disregarded  as  contrary  to  physical  laws  and  the  facts. 
(See  Blumentlial  v.  Boston  &  M.  R.  Co.  97  Me.  255,  54  Atl.  747, 
for  a  similar  proposition);  Missouri,  K.  &  T.  E.  Co.  v.  Collier,  88 
C.  C.  A.  127,  157  Fed.  347,  in  which  it  was  held  that  credit  could 
not  be  given  to  the  testimony  of  a  witness  standing  near  the  track 
where  the  collision  occurred,  that  he  saw  a  certain  signal  given, 
where  cars  of  a  train  on  a  side  track  intervened  between  the  place 
where  the  witness  stood  and  the  spot  indicated  by  his  testimony  as 
that  at  which  the  signal  was  given;  Zalotuchin  v.  Metropolitan  Street 
E.  Co.  127  Mo.  App.  577,  106  S.  W.  548,  where  it  was  held  that 
testimony  that  an  electric  car  was  moving  so  rapidly  that,  under 
ordinary  conditions  of  wind  and  weather,  it  thrcAV  up  a  cloud  of 
dust  in  advance  of  it  so  as  to  obscure  the  headlight,  was  so  opposed 
to  physical  law  as  to  be  unworthy  of  belief;  Montanye  v.  Northern 
Electrical  Mfg.  Co.  127  Wis.  22,  105  N.  W.  1043,  in  which  it  was 
held  that  there  was  no  question  for  the  jury,  where  it  was  claimed 
that  a  punch  press  had  developed  abnormal  movements,  by  one  of  which 
plainliflF  was   injured,   but   there   was   no   discoverable   defect   in   the 
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macliine;  Dupuis  v.  Saginaw  Valley  Traction  Co.  14G  Mich.  151,  10!) 
N.  W.  413,  in  whicli  plaintiff  alleged  that  he  was  thrown  from  the 
rear  platform  of  a  car  toward  the  inside  of  the  curve  as  the  ear 
passed  around  it  at  a  high  rate  of  speed,  and  this  was  claimed  to  be 
impossible  because  contrary  to  the  law  of  centrifugal  force,  and  the 
question  was  held  to  be  for  the  jury,  the  court  saying  it  would  not 
substitute  its  opinion  for  that  of  the  jury  upon  questions  of  fact: 
Fox  V.  Le  Comlo,  2  App.  Div.  61,  37  N.  Y.  Supp.  316,  in  which  it 
was  held  tliat  no  verdict  will  be  allowed  to  stand  which  is  based  on 
the  negation  of  a  well-known  and  accepted  scientific  fact  of  common 
knowledge,  or  on  the  e-xistence  of  a  physical  impossibility,  applying 
the  rule  specifically  to  the  plunger  in  a  power  press  which  was  op- 
erated with  the  foot  on  a  treadle,  and  if.  as  claimed  the  movement 
of  the  plunger  was  impossible  without  pressure  on  the  treadle,  it 
was   incumbent  on   those   making  the   claim   to  establish   the   fact. 


47.  Expert  testimony. 

Expert  testimony  is  generally  held  to  be  properly  ('onsidcred 
like  all  other  testimony;  it  must  be  tried  by  the  same  tests  Mnd 
receive  just  the  same  weight  as  the  witness  is  entitled  to  in  con- 
nection with  all  the  circumstances  of  the  case/  although  theri' 
are  cases  to  the  effect  that  it  is  unreliable  and  to  be  received 
with  caution.^ 

But,  in  either  case,  the  judge,  when  submitting  it  to  the 
consideration  of  the  jury,  should  in  no  way  disparage  or  dis- 
credit it ;  *  nor,  on  the  other  hand,  should  he  unduly  accord  to 
it  a  weight  to  which  it  is  not  entitled.* 

IBall  V.  Hardesty,  38  Kan.  540,  16  Pac.  808;  Turnbull  v.  Richardson, 
69  Mich.  400,  37  N.  W.  499;  Louisville,  N.  0.  &  T.  R.  Co.  v.  White- 
head, 71  Miss.  451,  15  So.  890;  Rivard  v.  Rivard,  109  Mich.  98,  66 
N.  W.  681. 

The  evidence  of  experts  is  neither  intrinsically  weak  nor  intrinsically 
strong.  Its  strength  or  its  weakness  depends  upon  the  character, 
the  capacity,  the  skill,  the  opportunities  for  observation,  the  state  of 
mind  of  the  expert  himself,  and  on  the  nature  of  the  case  and  all 
its  developed  facts.  Like  any  other  evidence  it  may  be  entitled  to 
great  weight  with  the  jury,  or  it  may  be  entitled  to  little;  but  of 
its  weight  and  worth  the  jury  must  judge  without  any  influencing 
instruction,  either  weakening  or  strengthening,  from  the  court.  Cole- 
man V.  Adair,  75  Miss.  660,  23  So.  369. 

And  it  is  therefore  error  to  instruct  the  jury  that  they  are  to  receive 
expert  testimony  and  weigh  it  with  great  caution.  Atchison,  T.  & 
S.  F.  E.  Co.  v.  Thul,  32  Kan.  355,  49  Am.  Rpp.  484.  4  Pac.   352. 
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Aud  charging  the  jury  that  expert  testimony  was  to  be  "received  with 
caution,  as  the  opinions  of  such  witnesses,  however  honestly  enter- 
tained, may  be  erroneous,"  was  held  to  be  a  violation  of  the  pro- 
hibition against  charging  upon  the  weight  of  evidence,  in  Louisville, 
N.  0.  &  T.  R.  Co.  V.  Whitehead,  71  Miss.  451,  15  So.  890. 

But  it  is  proper  to  tell  the  jury  that  expert  testimony  is  to  be  weighed 
by  them  and  to  aid  them  in  coming  to  a  conclusion  as  to  the  question 
presented  to  them;  but  that  it  is  not  binding  upon  their  judgment. 
TurnbuU  v.  Richardson,  69  Mich.  400,  37  N.  W.  499. 

» Wilcox  V.  State,  94  Tenn.  106,  28  S.  W.  312,  sustaining  a  charge  that 
the  jury  should  give  the  testimony  of  expert  witnesses  a  careful  and 
painstaking  investigation  with  a  view  to  find  out  the  truth,  and  to 
keep  from  being  misled  or  confused  by  it,  for,  as  was  said  by  the  trial 
judge,  "while  expert  testimony  is  sometimes  the  only  means  of  or 
the  best  way  to  reach  the  truth,  yet  it  is  largely  a  field  of  speculation, 
beset  with  pitfalls  and  uncertainties,  and  requires  patient  and  in- 
telligent investigation  to  reach  the  truth."  See  also  note  to  Hull  v. 
St.  Louis,  42  L.R.A.  753,  where  the  conflicting  cases  on  this  question 
are  collected  and  classified. 

An  instruction  that  an  opinion  as  to  handwriting  ought  to  be  received 
with  caution  and  that  direct  evidence  of  the  handwriting  is  entitled 
to  greater  weight  than  such  opinions,  was  sustained  in  Buxly  v 
Buxton,  92  N.  C.  479,  as  not  intimating  an  opinion  upon  the  evi- 
dence. See  also  Jackson  v.  Adams,  100  Iowa,  163,  69  N.  W.  427, 
where  a  similar  instruction  was  approved. 

'As  to  underrate  too  much  the  value  of  expert  witnesses  as  a  class.  Eg- 
gers  v.  Eggers,  57  Ind.  461. 

Or  to  so  discredit  their  testimony  as  that  the  jury  may  understand  that 
it  is  their  duty  to  entirely  disregard  it.  Weston  v.  Brown,  30  Neb. 
609,  46  N.  W.  826. 

And  an  instruction  which  in  effect  excludes  it  from  their  consideration, 
telling  them  that  it  is  from  their  own  opinion  upon  the  matter  and 
the  conclusions  they  draw  from  the  facts  proved  that  they  are  to 
determine  their  verdict,  and  not  from  what  other  persons  say  or 
think,  is  erroneous.     Ball  v.  Hardesty,  38  Kan.  540,  16  Pac.  808. 

So,  too,  it  is  error  to  tell  the  jury  that  they  are  to  determine  the  issue 
from  such  personal  knowledge  as  they  may  have  in  relation  to  mat- 
ters of  that  kind,  when  the  issue  is  not  one  of  general  knowledge 
and  observation,  but  one  of  science  upon  which  no  witness  not  specially 
qualified  as  an  expert  may  testify.  The  jury  may  think  that  they 
can  disregard  the  evidence  submitted.     Douglass  v.  Trask,  77  Me.  35. 

Or  to  tell  them  that  they  may  disregard  it  entirely  and  base  their  ver- 
dict upon  their  own  observations  alone,  obtained  on  a  view  by  them. 
Kansas  City  v.  Hill,  80  Mo.  523. 

But  it  is  not  error  to  tell  them  that  they  may  disregard  it  if  they  deem 
it  unreasonable.    St.  I^uis  v.  Rankcn,  95  Mo.  189,  8  S.  W.  249. 
Abbott,  Civ.  .Tur.  T.— -45. 
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Nor  is  it  error  to  tell  them  not  to  wholly  disregard  the  testimony  aiu? 
make  their  finding  from  their  own  observation  and  knowledge,  but 
that  they  must,  in  arriving  at  their  verdict,  consider  the  tcstimo)i> 
offered,  in  connection  with  their  own  judgment  and  knowledge  as 
to  the  matter  in  question.  Kansas  City  v.  Butterfield,  89  Mo.  y4(i. 
1  S.  W.  831. 

4  As,  to  tell  the  jury  that  the  testimony  of  experts  is  supposed  to  be 
the  best  that  can  be  furnished.  Kansas  City,  W.  &  N.  W.  l'.  Cn. 
V.  Ryan,  49  Kan.  3,  30  Pac.  108. 

Or  to  tell  the  jury  that  where  the  witnesses  are  of  equal  capacity  tin- 
opinions  of  those  who  have  better  means  of  knowledge  are  ordinarilj 
of  greater  weight  than  the  opinions  of  those  who  liavo  less  iriuaii- 
of  knowledge.  Such  an  instruction  leaves  out  of  view  the  cssLiitiat 
element  of  credibility  and,  oven  if  true  in  fact,  it  is  not  a  presump- 
tion of  law.  Fulwider  v.  Ingels,  87  Ind.  41.3.  But  it  is  not  erroi- 
to  tell  the  jury  that  where  the  question  is  to  be  determined  by  tlic 
testimony  of  men  of  great  scientific  attainments,  other  things  beini.' 
equal,  the  greater  number  would  carry  greater  weight  so  long  as  llic- 
existence  of  the  equality  in  all  things  is  left  to  the  jury.  Spciislcy 
V.  Lancashire  Ins.   To.  62  Wis.  443,  22  N.  W.  740. 

And  it  is  error  to  give  too  much  prominence  to  the  mere  experience  of 
the  expert,  leaving  out  of  view  his  opportunities,  liis  aptitude.  Iii- 
skill,  and  other  possible  qualifications.  Cueno  v.  Bessoni,  63  Ind.  521  ■. 
Blough  V.  Parry,  144  Ind.  463,  40  N.  E.  70,  43  N.  E.  560.  And  an 
instruction  that  greater  weight  is  to  be  given  the  testimony  of  wit- 
nesses showing  the  greater  knowledge  and  experience  is  properly  re- 
fused.    Mewes  v.  Crescent  Pipe  Line  Co.  170  Pa.  369,  32  Atl.  IOSl'. 

So,  too,  it  is  error  to  tell  the  jury,  in  substance,  that  a  party  litigant 
must  meet  the  testimony  of  experts  given  on  behalf  of  his  adversary 
by  other  experts,  and,  having  failed  to  do  so,  the  jury  must  take  it  for 
granted  that  tlieir  conclusions  were  correct.  People  v.  Vanderhoof. 
71  Mich.  158,  39  N.  W.  28. 

48.  Construction  and  eifect  of  writing. 

The  construction  iuid  effect  of  writings,  if  the  question  arises 
only  from  the  -writings  themselves,  is  for  the  court.^  If  it  de- 
pends in  part  on  oral  evidence,  the  question  is  for  the  jury.^ 
If  the  extrinsic  facts  are  ambigiious,  the  jury  should  be  told 
what  would  he  the  proper  construction  upon  the  several  difFerent 
states  of  facts  they  might  find.^ 

1  Stokes  v.  Johnson,  57  N.  Y.  673;  Goddard  v.  Foster,  17  Wall.  123,  21 
L.  ed.  589;  Payne  v.  Pomeroy,  21  D.  C.  243;  Home  Friendly  Soc. 
v.  Berry,  94  Ga.  606,  21  S.  E.  583;  Richardson  v.  Coffman,  87  Iowa, 
121,  54  N.  W.   350;    Slatten   v.   Konrath,   1   Kan.  App,   636,  42  Pac. 
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399;  Jacob  Tome  Tnst.  v.  Davis,  87  Md.  59],  41  Atl.  lOG;  Houston 
&  T.  C.  R.  Co.  V.  Shirley,  89  Tex.  95,  31  S.  W.  291. 

And  it  i.s  improper  to  submit  to  the  jury  the  question  of  performance 
of  u  written  contract  without  any  construction  of  the  contract  by 
the  court.     Keeler  v.  Herr,  157  111.  57,  41  N.  E.  750. 

2Etting  V,  Bank  of  United  States,  11  Wheat.  59,  76,  6  L.  ed.  419,  42:j; 
Barreda  v.  Silsbee,  21  How.  146,  16  L.  ed.  86;  first  Nat.  Bank  v. 
Dana,  79  N.  Y.  108,  116;  Goddard  v.  Foster,  17  Wall.  123,  21  L. 
ed.  589;  West  v.  Smith,  101  U.  S.  270,  25  L.  ed.  812,  and  cases  cited; 
Roberts  v.  ]5onaparte.  73  Md.  191,  10  L.R.A.  689,  20  Atl.  918  (where 
the  instruction  left  to  the  jury  the  question,  not  of  the  construction 
of  the  contract,  but  what  the  contract  was)  ;  Coquillard  v.  Hover, 
23  Neb.  622,  37  N.  W.  479;  First  Nat.  Bank  v.  Dana,  79  N.  Y.  108 
(error  to  take  the  question  from  the  jury). 

3  Curtis  V.  Martz,  14  Mich.  .506. 

49.  Requisite  cogency  of  evidence. 

a.  Civil  issue. — On  a  jury  trial  of  a  civil  issue,  the  h^MP 
must  be  determined  by  a  preponderance  of  evidence;^  and  it  is 
error  to  instruct  the  jury  that  the  evidence  must  be  clear,  satis- 
factory, and  conclusive,  although  the  question  be  one  whicli.  if 
tried  in  equity,  would  require  that  degree  of  proof.^ 

1  Various  substitutes  for  "preponderance  of  evidence."  such  as  "weiglit 
of  evidence,"  "balance  of  probabilities"  or  telling  the  jury  they  must 
be  "satisfied,"  etc.,  have  been  held  error  in  some  cases,  though  sanc- 
tioned a.s  harmless  in  others. 

For  instances  of  charges  held  to  be  erroneous  for  exacting  too  high  a 
degree  of  proof  within  this  rule,  .see  Alabama  ^linoral  E.  Co.  v.  Marcus. 
115  Ala.  .■?89,  22  ISo.  135;  Battles  v.  Tallnian,  96  Ala.  40.3,  11  So. 
247;  Thompson  v.J.ouisville  &  K.  R.  Co.  91  Ala.  496,  11  L.R.A.  140. 
8  So.  406;  :Murpl]y  v.  Waterhouse,  113  Cal.  467,  45  Pac.  806;  Ashboni 
>'.  Waterbury,  09  Conn.  217,  37  Atl.  498;  Cleveland,  C.  C.  &  St.  L.  K. 
Co.  V.  Best,  169  111.  301,  48  N.  E.  684,  reversing  68  111.  App.  r,-:,i: 
Gumberg  v.  Treusch,  103  Mieh.  543,  61  N.  W.  872;  Sanborn  ^.  Gerald, 
91  Me.  366,  40  Atl.  67;  Lewis  v.  Merritt,  113  N.  Y.  386,  21  N.  e,  141  . 
Wylie  V.  Posey,  71  Tex.  34,  9  S.  W.  87;  Baines  v.  Ullman,  71  Tex. 
529,  9  S.  W.  543;  Puget  Sound  Iron  Co.  v.  Lawrence,  3  Wash.  Terr. 
220,  14  Pac.  869;  Oregon  R.  &  Nav.  Co.  v.  Owsley,  3  Wash.  Terr.  38. 
13  Pac.  186;  Bachmcyer  \.  Mutual  Reserve  Fund  Life  Asso.  87  Wis. 
325,  58  N.  W.  399;  Button  \,  iletealf,  80  Wis.  193,  49  N.  W.  809. 

And  that  it  is  proper  to  refuge  a  requested  instruction  objectionable  in 
this  respect,  see  Louisville  &  N.  R.  Co.  v.  Hill,  115  Ala.  334,  22  So. 
163;   Willis  v.  Atlantic  &  D.  R.  Co.  122  N.  C.  905,  29  S.  E.  941.     Or 


708  CIVIL    TEIAL    BEI3SF. 

to  modify  it  so  as  to  present  the  true  rule.  Treadwell  v.  Whittier, 
80  Cal.  574,  5  L.R.A.  498,  22  Pac.  206. 

But  with  the  foregoing  compare  the  following  cases:  Walker  v.  Collins, 
8  C.  C.  A.  1,  19  U.  S.  App.  307,  59  Fed.  70;  Braddy  v.  Kansas  City, 
Ft.  S.  &  M.  K.  Co.  47  Mo.  App.  519;  Wallace  v.  Mattice,  118  Ind. 
59,  20  N.  E.  497;  Callan  v.  Hanson,  86  Iowa,  420,  53  N.  W.  282; 
Altschuler  v.  Coburn,  38  Neb.  881,  57  N.  W.  836 ;  Knopke  v.  German- 
town  Formers'  Mut.  Ins.  Co.  99  Wis.  289,  74  N.  W.  795;  MoKeon  v. 
Chicago,  M.  &  St.  P.  R.  Co.  94  Wis.  477,  35  L.R.A.  252,  69  N.  W.  175. 

2  Holt  V.  Brown,  63  Iowa,  319,  19  N.  W.  235.  Contra,  Brawdy  v.  Brawdy, 
7  Pa.  157;  Juniata  Bldg.  &  Loan  Asso.  v.  Hetzel,  103  Pa.  507. 

Which  of  these  rulings  is  sound  is  too  broad  a.  question  for  discussion  here. 
I  state  the  rule  as  in  the  text  in  deference  to  what  I  understand  to 
be  the  general  practice  in  New  York;  but  it  is  a  question  of  radical 
importance  under  the  new  procedure  which  merges  cases  of  law  and 
equity,  and  it  seems  to  have  escaped  adequate  consideration  in  re- 
ported cases. 

In  Piersol  v.  Neill,  63  Pa.  420,  426,  the  Pennsylvania  rule  was  thus  stated: 
"If,  in  the  opinion  of  the  former  (the  judge)  the  facts  are  not  such 
as  should  move  a  chancellor  to  decree  specific  execution  of  the  con- 
tract, he  should  give  a  binding  instruction  to  that  effect  to  the  jury 
and  withdraw  the  case  from  them;  if  the  case  should  be  sufficient 
on  the  testimony,  then  the  jury  should  be  so ,  instructed,  and  the 
testimony  referred  to  them  to  find  whether  it  be  true  or  not." 

b.  As  to  crime. — An  allegation  of  a  criminal  act,  when  made 
in  a  civil  action  tried  before  a  jury,  is  proved  by  a  preponder- 
ance of  evidence,  w^eighed  vyith  the  presumption  of  innocence ;  * 
and  it  is  error  to  instruct  the  jury  that  it  must  be  proved  beyond 
a  reasonable  doubt.^ 

1  First  Nat.    Bank   v.   Commercial   Union   Assur.    Co.    33    Or.   43,   52   Pac. 

1050,  sustaining  an  instruction  that  a  natural  presumption  of  inno- 
cence exists  in  a  charge  of  such  a  nature,  arising  from  the  improbabil- 
ity that  a  person  will  commit  a  criminal  act.  See  also  cases  in  note 
following. 

2  This  is  the  better  opinion,  and  finds  support  in  the  following  cases,  some 

of  which  reverse  for  the  error,  others  sustain  the  refusal  of  the  trial 
court  to  so  charge,  while  still  others  sustain  the  charge  for  stating 
the  rule  correctly:  St.  Ores  v.  McGlashen,  74  Cal.  148,  15  Pa.  452; 
Brown  v.  Tourtelotte,  24  Colo.  204,  50  Pac.  395;  Edmond  N.  E.  v. 
State  ex  rel.  Lula  E.  25  Fla.  268,  6  So.  58  (a  bastardy  case)  ;  Wint- 
rode  v.  Renbarger,  150  Ind.  556,  50  N.  E.  570  (holding  that  prior 
to  the  passage  of  act  of  March  4,  1897,  a  plea  justifying  speaking 
words  imputing  the  commission  of  a  crime  was  to  be  supported  by 
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evidence  establishing  its  truth  beyond  a  reasonable  doubt );  Jfeal  ». 
Smith,  89  Me.  596,  36  Atl.  1058;  Morley  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  85  Mich.  210,  48  N.  W.  502;  Smith  v.  Burrus,  106  Mo.  94,  13 
L.R.A.  59,  16  S.  W.  881,  and  cases  cited;  Strickler  v.  Grass,  32  Neb. 
811,  40  N.  W.  804  (a  bastardy  suit)  ;  New  York  Guaranty  &  Indemnity 
Co.  v.  Gleason,  78  N.  Y.  503,  7  Abb.  N.  C.  334,  352;  Johnson  v.  Ag- 
ricultural Ins.  Co.  25  Hun,  251  (followed  in  Seybolt  v.  New  York, 
h.  E.  &  W.  R.  Co.  95  N.  Y.  562,  47  Am.  Rep.  75)  ;  Lewis  v.  Shull, 
67  Hun,  543,  27  N.  Y.  Supp.  484;  Catasauqua  Mfg.  Co.  v.  Hopkins, 
141  Pa.  30,  21  Atl.  638;  Nelson  v.  Pierce,  18  R.  I.  539,  28  Atl.  806; 
Sparta  v.  Lewis,  91  Tenn.  370,  23  S.  W.  182;  Heiligmann  v.  Rose, 
81  Tex.  222,  13  L.E.A.  272,  16  S.  W.  931;  United  States  Exp.  Co.  v. 
Jenkins,  73  Wis.  471,  41  N.  W.  957.  See  also  note  to  New  York  Guar- 
anty &  Indemnity  Co.  v.  Gleason,  7  Abb.  N.  C.  at  page  357,  where 
many  of  the  conflicting  cases  on  this  question  are  classified. 
To  the  contrary,  see  Germania  F.  Ins.  Co.  v.  Klewer,  129  111.  599,  22 
N.  E.  489;  Elder  v.  Oliver,  30  Mo.  App.  575  (plea  of  justification  in 
action  of  slander).  And  see  Stephen,  Dig.  Ev.  art.  95,  and  cases  cited 
in  authorities  in  the  note  above  mentioned. 

50.  Doubtful  rule  of  law. 

Where  the  case  turns  upon  a  doubtful  question  of  law,  the 
judge  may  let  it  go  to  the  jury  under  instructions  in  accordnnce 
with  apparent  authority,  so  as  to  settle  the  question  of  fact,  and 
then  grant  an  order  for  new  trial,  on  appeal  from  which  the 
question  can  be  reviewed.^ 

1  Dickinson  v.  Edwards,  2  Abb.  N.  C.  300. 

C.  Insteuctions  Relating  to  Effect  of  Veedict, 

51.  Interest  on  actual  damages. 

In  actions  of  tort,  the  judge  may  leave  it  to  the  jury  whether 
to  allow  interest  upon  the  damages  or  not,*  but  should  not  in- 
struct them  to  allow  it.* 

iWalrath  v.  Redfield,  18  N.  Y.  457;  Black  v.  Camden  &  A.  R.  &  Transp. 
Co.  45  Barb.  40;  Mairs  v.  Manhattan  Real  Estate  Asso.  89  N.  Y.  498; 
Wilson  V.  Troy,  135  N.  Y.  96,  32  N.  E.  44,  with  note  upon  interest 
on  sum  allowed  as  damages  in  18  L.R.A.  449. 

2  Black  V.  Camden  &  A.  R.  &  Transp.  Co.  45  Barb.  40;  Toledo,  P.  &  W.  R. 

Co.  V.  Johnston,  74  111.  83;  Eddy  v.  Lafayette,  1  C.  C.  A.  441,  4 
U.  S.  App.  247,  49  Fed.  807;  Moore  v.  New  York  Elev.  E.  Co.  126 
N.  Y.  673,  27  N.  E.  791;  Reiso  v.  New  York  Steam  Co.  35  N.  Y.  S. 
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R.  86,  12  N^  Y.  Supp.  557;  Home  Iiis.  Co.  v.  Pennsylvania  E.  Co. 
11  Hun,  182. 
Contra:  St.  Louis,  I.  M.  &  S.  K.  Co.  v.  Biggs,  50  Ark.  169,  6  S.  W.  724; 
Varco  V.  Cliicago,  il.  &  St.  P.  E.  Co.  30  Minn.  18,  13  IST.  W.  921; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Johnson,  —  Tex.  — ,  19  S.  W.  867; 
Alabama  G.  S.  E.  Co.  v.  McAlpine,  75  Ala.  113;  Gulf,  C.  &  S.  F.  E. 
Co.   V.  Holliday,  05  Tex.  512. 

52.  Dpuble  or  treble  damages. 

Where  the  law  gives  double,  treble,  or  other  increased  damages 
the  verdict  should  find  single  damages  as  such,  unless  otherwise 
directed  hj  the  statute,  and  the  court  will  direct  judgment 
thereon  at  the  increased  rate.'' 

1  Beckman  v.  Chalmers,  ]  Cow.  5S4 ;  Newcomb  v.  Butterfield,  8  ,Tohns.  34:2 ; 

King  V.  Havens,  25  Wen  J.  420;  N.  Y.  Code  Civ,  Prop.  §  1184;  War- 
ren V.  Doolittle,  5  Cow.  678;  Lobdcll  v.  New  Bedford,  1  Mass.  153; 
Swift   V.   Applebone,    23    iMicli.    252:    ]!re^v:^ler    v.    Link,    28    Mo.    147. 

In  an  action  for  trespassing  upon  the  plaintilV's  land  and  cutting  )iis 
wood,  for  whicli  the  statute  allows  treble  damages,  the  jury  should 
find  generally  for  the  plaintift'  and  assess  the  single  value  of  the  wood 
in  terms,  or  the  court  will  infer  tliat  they  have  found  the  treble 
value.     Livingston   v.   Platner,   1  Cow.   175. 

The  assessment  of  double  damages  by  the  Jury  is  held  not  to  be  a  ground 
for  a  new  trial  in  Quimby  v.   Carter,  20  Me.  218. 

53.  Informing  jury  as  to  effect  of  verdict, — on  costs, — on  im- 
prisonment. 

The  judge  ma^-,  in  his  discretion,  inform  the  jury  what  will 
be  the  effect  of  a  verdict,  in  resjDect  to  carrying  costs, ^  or  to  justi- 
f}"ing  execution  against  the  person ;  ^  but  it  is  not  error  to  refuse 
to  do  so.' 

l-^^affle  V.  Dillenbaek,  38  N.  Y.  53,  4  Abb.  Pr.  N.  S.  457,  affirming  39 
Barb.  123:  Nolton  v.  Moses,  3  Barb.  31;  Elliott  v.  Brown,  2  Wend. 
407,  20  Am.  Dec.  644. 

2  Keller  v.  Strasburger,  90  X.  Y.  379,  affirming  23  Hun,  625;   Catasauqua 

Mfg.  Co.  V.  Hopkins,  141  Pa.  30.  21  Atl.  638. 

A  charge  that  a  landlord  is  criminally  responsible  for  the  act  of  his  ten- 
ant in  obstructing  a  highway,  if  he  knew  of  tiie  act  and  did  not  dis- 
sent, is  erroneous  in  putting  before  the  jury,  on  the  trial  of  an  in- 
dictment against  the  landlord,  the  probable  result  of  a  verdict  of 
guilty.     Com.  v.  Switzer.  134  Pa.  :i83.   10  Atl.  081. 

SKellfT  v.  Strashurger,  90  N.  Y.  379,  affirming  23  Hun,  025. 
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D.    FOKTIIKI;  EkQUESTS  and  Ext'Ul'TIONS. 

54.  Further  instructions. 

It  is  error  for  the  judge  to  refuse  to  listen  to  requests  for 
further  instructions  on  specific  points,  merely  because  he  h:is 
already  instructed  the  jury;*  but  when  the  charge  already  given 
covers  the  entire  case  and  submits  it  properly  to  the  jury,  the 
court  may  refuse  to  give  further  instructions.^ 

1  Metropolitan  Street  R.  Co.  v.  Johnson,  90  Ga.  500,  Ifl  S.  E.  49;  Tliompson 

V.  Thompson,  77  Ga.  692,  3  S.  E.  261;  Adams  v.  People.  179  III.  63;!, 
54  N.  E.  296;  Crosby  v.  Ritchey,  56  Neb.  336,  76  N.  VV.  895;  Pfelfeli' 
V.  Second  Ave.  E.  Co.  34  Hun,  497 ;  Louisville  &  X.  IX.  Co.  </.  Kelly, 
11  C.  C.  A.  260,  24  U.  S.  App.  103,  63  Fed.  407;  Texas  &  P.  K.  Co.  v. 
"Rhodes,  18  C.  C.  A.  9,  30  U.  S.  App.  561,  71  Fed.  145;  Mobile  &  0. 
P..  Co.  V.  \Yilson,  22  C.  C.  A:  101,  46  U.  S.  App.  214,  76  Fed.  127. 
See  also  Amended  or  substituted  requests.  supr;\,  §  8. 

2  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S.  291.  23  L.  ed.  898;   Burdict 

V.  Missouri  P.  R.  Co.  123  Mo.  221,  26  L.R.A.  384,  27  S.  W.  453; 
Edwards  v.  Murray,  5  Wyo.  153,  38  Pac.  681:  Texas  &  P.  R.  Co.  v. 
Elliott,  18  C.  C.  A.  139,  30  U.  S.  App.  606,  71  Fed.  278;  Ward  i . 
Chicago,  St.  P.  M.  &  0.  E.  Co.  85  Wis.  601,  55  N.  \V.  771;  Bull  v. 
Wagner,  33  Neb.  246,  49  N.  W.  1130;  Wrigley  v.  Cornelius,  162  111. 
■92,  44  N.  E.  406;  Smith  v.  Hali.  09  Conn.  651,  38  Atl.  386:  Atlanta 
R.  Co.  V.  Jett,  103  Ga.  569,  29  S.  F.  767;  Cosgrove  v.  Cumniings,  190 
Pa.  525,  42  Atl.  881;  Davidson  v.  Pittsburg.  C.  C.  &  St.  L.  R,  Co. 
41  W.  Va.  407,  23  S.  F.  593;  Watkins  v.  United  States,  5  Okla.  729, 
.50  Pac.  88;  Carsteus  v.  Stetson  &  P.  Mill  Co.  14  Wash.  643,  45  Pac. 
313;  Chicago,  R.  1.  &  P.  R.  Co.  %.  Parks,  .".9  Kan.  709,  54  Pac.  1052; 
Ryan  v.  \Vashington  &  0.  R.  Co.  8  App.  D.  C.  542;  McDonald  i-. 
Xorfolk  &  W.  R.  Co.  95  Yr.  98,  27  S.  E.  821;  Stiite  v.  Fontenot.  48 
La.  Ann.  283,  19  So.  113;  Brown  v.  Southern  P.  R.  Co.  7  Utah,  2S8. 
26  Pac.  579;  Sage  v.  Evansville  &  T.  II.  R.  Co.  134  Ind.  100,  33  X. 
E.  771  ;  'J'exas  &  P.  R.  Co.  v.  Brick,  83  'J'ex.  598,  20  S.  W.  51 1  ;  IIol- 
Ijrook  V.  Utica  &  S.  R.  Co.  12  N.  Y.  236,  64  Am,  Dec.  502;  Los  Angeles 
■County  \.  Reyes.  —  Cal.  — ,  32  Pac.  233;  Hamilton  Buggy  Co.  v. 
Iowa  Buggy  Co.  88  Iowa,  364,  55  >f.  W.  496;  Norwood  \.  Somer- 
ville,  159  Mass.  105,  33  N.  E.  1108;  Bernard  v.  Merrill,  01  Me.  358, 
40  Atl.  136;  Alabama  G.  S.  1!.  Co.  \.  Burgess,  116  Ala.  .109,  22  So. 
913;  Long  v.  Southern  R.  Co.  50  S.  C.  49,  27  So.  531:  Finance  Co. 
V,  Old  Pittsburgh  Coal  Co.  05  Mimi.  442.  08  N.  W.  70;  Rose  \,  Otis. 
18  Colo.  59,  31  Pac.  493;  Territory  v.-Pendry,  9  Mont,  67,  22  Pac, 
760;  Bobo  v.  State.  —  Miss,  — ,  16  So.  755;  Thompsoii  v,  Ilolynko 
Street  R.  Co,  170  Mass.  365,  49  N,  E,  748;  Pinson  v.  State.  28  Fla. 
735,  9  So.  706;   Smith  v,  Irwin,  51   X,  .7,  L,   507,  18  Atl,   852;    Balli- 
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more  &  E.  Turnpike  R.  Co.  v.  State  use  of  Grimes,  71  Md.  573,  18 
Atl.  884. 

55.  Exception  to  charge. 

a.  In  general. — An  exception  to  the  entire  charge  or  to  a 
series  of  propositions  in  it,  in  gross,  does  not  require  attention, 
if  any  portion  of  what  is  excepted  to  is  sound.* 

1  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797 ;  Jones  v.  Osgood,  6  N.  Y. 
233.  For  full  treatment  of  this  subject,  see  ante,  chapter  xil.  Ex- 
ceptions. 

b.  To  variance  from  request. — An  exception  does  not  require 
attention  if  it  does  not  indicate  the  precise  point  of  the  sup- 
posed error,  but  leaves  it  to  the  judge  to  compare  the  requests 
and  the  charge  to  ascertain  vehat  modifications  are  desired.* 

1  Beaver  v.  Taylor,  93  U.  S.  46,  23  L.  ed.  797;  Ayrault  v.  Pacific  Bank, 

47  N.  Y.  570,  576,  7  Am.  Eep.  489. 
Pee  also  ante,  chapter  xii.  Exceptions. 

c.  When  to  he  taken. — An  exception  to  the  charge  must  be 
taken  before  the  jury  have  rendered  their  verdict.  It  must,  at 
the  time  when  taken,  be  reduced  to  writing  by  the  exceptant  or 
entered  in  the  minutes.* 

IN.  Y.  Code  Civ.  Proc.  §  995;  Phelps  v.  Mayer,  15  How.  160,  14  L.  ed 
643;  Broadway  Trust  Co.  v.  Fry,  40  Misc.  680,  83  N.  Y.  Supp.  103; 
Polykranas  v.  Krausz,  73  App.  Div.  583,  77  N.  Y.  Supp.  46. 

It  is  a  convenient  practice  to  suggest  to  counsel  that  the  taking  of  ex- 
ceptions which  do  not  involve  requests  for  further  instructions  be- 
postponed  until  the  jury  have  gone  out. 

See  also  aate,  chapter  xn.   Exceptions. 


XXIV.— CUSTODY  AND  DELIBERATIONS  OF  JURY ; 
MISCONDUCT. 

1.  Separation  of  jury. 

2.  Deliberations  of  jury. 

a.  In  general. 

b.  Documents  for  the  jury. 

(1)  Documents  in  evidence. 

(2)  Documents  used,  but  not  in  evidence. 

(3)  Several  documents. 

c.  Right  of  jurors  to  act  on  their  own  knowledge  of  the  facts. 

3.  Misconduct  of  jurors  or  others. 

1.  Separation  of  jury. 

In  civil  cases,  when  the  court  adjourns  during  the  progress  of 
a  trial  and  before  the  cause  is  finally  submitted  to  the  jury, 
it  is  now  the  usual  course  to  allow  the  jurors  to  separate  and 
return  to  their  homes  ;^  and  a  verdict  will  not  be  set  aside  merely 
because  the  jury,  after  being  charged,  were  permitted  to  separate 
before  giving  their  verdict,  though  it  is  undoubtedly  better  that 
juries  should  be  kept  together  after  the  charge.*  So  the  court, 
in  its  discretion,  may  permit  the  jurors  to  separate,  where  they 
find  a  verdict  during  adjournment,  and  return  a  sealed  verdict 
on  the  reassembling  of  court.* 

And  it  is  generally  held  that  the  separation  of  the  jury,  even 
without  the  consent  of  the  court,  is  a  mere  irregularity,  which 
will  not  necessarily  require  a  reversal  or  setting  aside  of  the  ver- 
dict, unless  it  is  shown  that  prejudice  has  resulted,*  though  it 
may  subject  the  jurors  to  punishment  for  contempt* 

1  Wilson  V.  Abrams,  1  Hill,  207. 

So,  a  motion  made  after  the  jury  have  been  selected,  and  before  the 
pleadings  have  been  read  or  any  evidence  offered,  asking  to  have  the 
jury  kept  together,  and  not  permitted  to  separate  until  they  return  a 
verdict,  is  addressed  to  the  sound  discretion  of  the  court.  Internation- 
al &  G.  N.  R.  Co.  V.  McVey,  46  Tex.  Civ.  App.  181,  102  S.  W.  172. 

And  it  is  not  erroneous  for  the  court  to  permit  a  special  jury  engaged  in 
a  protracted  trial  of  a  civil  case  to  separate  whenever  the  court  takes 
a  recess,  no  motion  being  made  against  it  or  cause  shown  for  not  doing 
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SO,  this  being  a  nialU'i-  witliin  tlie  discretion  of  tlie  court.  Shincell 
V.  Kenan,  33  (la.  56. 
And  under  a  statute  authorizing  the  court  to  allow  jurors  to  separate  after 
being  admonished  by  the  court  as  to  their  duty,  it  is  not  error  for 
the  court  to  dismiss  the  jury  at  night  and  allow  them  to  go  where 
they  please,  against  the  objection  of  defendant's  counsel,  the  jury 
being  appropriately  instructed  not  to  talk  about  the  case.  Is'oel  v. 
Denman,  76  Tex.  306,  13  S.  W.  318. 

2  Vicksburg,  S.  &  P.  R.  Co.  r.  Elmore,  46  La.  Ann.  1237,  15  So.  701. 

A  verdict  will  not  be  set  a.side  because,  after  the  cause  was  submitted 
to  the  jury  but  before  they  i-etired  to  consider  of  their  verdict,  a 
portion  of  the  jurors,  by  agreement  of  the  parties,  were  allowed  to 
attend  a  caucus,  and  some  of  them  went  upon  the  street,  and  one 
went  to  his  office  and  remained  for  some  time,  not  being  in  charge  of 
a  sworn  officer,  where  it  is  not  shown  that  any  prejudice  resulted  from 
the  irregularity  complained  of.  Towa  Sav.  Bank  v.  Frink,  1  Neb. 
(Unof.)  14,  92  N.  W.  916. 

Separation  of  the  juiv  is  not  sufficient  cause  to  set  aside  the  verdict,  where 
the  jury,  after  beinj;'  charged  by  the  court,  requested  leave  to  sepa- 
rate for  their  supper,  wliich  was  given,  under  instructions  that  tliry 
were  not  to  have  communication  with  anyone  on  the  subject  of  tlie 
case,  and  the  counsel  for  defendant  was  present  and  made  no  objection, 
Adkins  v.  Williams,  23  Ga,  222, 

A  separation,  after  agreement,  but  before  return  of  the  verdict,  cannot 
vitiate  the  verdict,  unless  there  is  ground  for  suspicion  that  the  jury 
had  been  tampered  with  and  the  verdict  aflfected.  Welch  v.  Welch, 
9  Rich.  L,  133,  In  this  case  it  is  said  that  it  is  a  matter  for  the  dis- 
cretion of  the  court  whetlier  the  jury  shall  separate  or  not,  as  avcII 
during  the  progress  of  the  case  as  after  a  verdict  has  been  agreed 
upon. 

But  to  take  the  jurors  on  Sunday  to  a  park  which  is  a  place  of  greut 
public  resort,  espeeiallj'  on  Sunday,  where  they  are  almost  sure  to 
hear  something  said  about  the  case,  is  error  which  will  require  the 
verdict  to  be  set  aside,  unless  it  affirmatively  appears  that  while  in 
the  park  they  did  not  hear  anything  said  about  the  case,  Obear  v. 
Gray,  68  Ga.  182. 

3  Scott  V.   Chope,  33  Neb,  41,  49  N.  W.  940;   Crocker  v.  Hoffman,  48  Tnd. 

207;  Rogers  v.  Sample,  28  Neb.  141,  44  N.  W.  86. 
.\nd  the  fact  that  consent  was  given   without  notice  to   counsel  is   of  no 

elTect.     :\rains   v.   Cosncr.    62   111,    465:    Walker   v,   Dailey,   87   Iowa, 

375,  54  N.  W.  344, 
Contra,  Preseott  v.  Augusta,  118  Ga.  549,  45  S,  E,  431;  Barfleld  v,  ZMullino, 

107  Ga,  730,  33  S,  E,  647. 

4  Smith   V.   Thompson,   1    Cow.   221,  and  note;    Horton   v.   Horton,   2   Cow. 

589;  Cook  v.  Walters,  4  Iowa,  72;  Heiser  v.   VanDyke,  27  Towa,  359; 
Evans  v.  Foss,  49  N.  H.  490;   Abel  v.  Hitt,  30  Xev.  93,  93  Pac,   227; 
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Butts  Y.  Drake,  3  jST.  C.  (2  Hayw.)  ]02:  Luttrell  v.  Miirtin,  112  y.  C. 
593,  17  S.  ]D.  573;  Sutlilf  v.  Gilbert,  8  Oliio,  405;  Sartor  v.  McJiirikin, 
8  Rich.  451;  Downer  v.  Baxter,  30  Vt.  467. 

5n  the  last  case  the  court  said  that  while  such  a  separation  of  the  jury, 
if  attended  with  reasonable  suspicion  of  abuse,  will  be  ground  for  new 
trial,  yet  this  inquiry  necessarily  involves  matters  of  fact,  and  the 
question  whether  the  ends  of  justice  require  a  r.ew  trial  to  be  granted 
in  a  particular  case  must  rest  in  the  sound  discretion  of  the  court 
which  tried  the  ease. 

■SHorton  v.  Ilorton,  2  Cow.  589;  Downer  v.  Baxter,  30  Vt.  467. 

2.  Deliberations  of  jury. 

ft.  In  general. — It  is  the  duty  of  tlie  jury  to  reconcile,  if  tliey 
reasonably  can,  seeming  conflicts  in  the  e\-idence,  without  con- 
■^'icting  witnesses  of  deliberate  false  swearing.^  And  jurors 
should  deliberate  patiently  and  long,  if  noces^sary,  on  issues  suli- 
mitted  to  them,  and  should  cultivate  a  spirit  of  harmony  and  tol- 
erance, and  arrive  at  a  A-crdiet  if  they  can  conscientiously  do  so.^ 
But  the  law  does  not  prescribe  the  length  of  time  that  a  jury 
shall  remain  out  in  consideration  of  their  verdict,  and,  if  they  re- 
turn the  verdict  without  retirement  from  the  box,  that  alone 
would  not  impeach  ov  A\-eaken  it.  If  sustained  by  the  law  and 
the  evidence,  it  would  be  accorded  the  same  respect  as  thoiigh 
hours  had  been  consumed  in  its  consideration,  though  unseemly 
haste,  in  connection  with  other  circumstances,  might  evince  pas- 
sion aiid  prejudice.' 

1  Atlantic  Coast  Line  B.  Co.  \.  Miller,  53  Fla.  246,  44  So.  247. 

zPhmnix  Ins.  Co.  v.  Moon,  81  Ala.  335.  1  Su.  108;  Doty  v.  Smith,  80  Conn. 

245,  67  Atl.  885. 
SGulf,  B.  &  K.  V.  B.  Ci).   V.  Harrison,  —  Tox.  Civ.  App.  — ,  104  S.  W. 

399. 


The  jury  have  a  right  to  request  the  court  that  their  recol- 
lection of  the  e\-idence  may  be  refreshed  by  having  the  testi- 
mony, if  taken  down,  read  to  them.^  And  the  court  may,  of  its 
own  motion,  have  the  stenographic  report  of  the  witness's  testi- 
mony read  to  the  jury.^  But  the  jury  have  no  absolute  right, 
in  the  absence  of  statule.  to  have  the  stenographer's  notes  of 
the  testimony  taken  in  the  case  read  to  them.  Whether  their 
request  in  this  regard   should  be  complied    with   rests  in  the 
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discretion  of  the  court.*  It  is  desirable,  but  not  essential,  that 
counsel  should  be  present  when  the  stenographic  minutes  are 
read  to  the  jury;  at  least,  absence  of  counsel  is  not  necessarily 
ground  for  a  new  trial.* 

I  Roberts  v.  Atlanta  Consol.  Street  E.  Co.  104  Ga.  805,  30  S.  E.  966. 
?Morman  v.  State,  110  Ga.  311,  35  S.  E.  152. 

3  State  V.  Manning,  75  Vt.  185,  54  Atl.  181;  People  v.  Shuler,  136  Mich. 

161,  98  N.  W.  986;  Strickland  v.  State,  115  Ga.  222,  41  S.  E.  713. 

But  see  Padgitt  v.  Moll,  159  Mo.  143,  52  L.R.A.  854,  81  Am.  St.  Eep.  347, 
60  S.  W.  121,  and  Hersey  v.  Tully,  8  Colo.  App.  110,  44  Pac.  854, 
holding  that  it  is  error  for  the  court  to  direct  the  reading  of  the 
stenographer's  minutes  to  the  jury,  against  the  objection  of  counsel. 

It  follows,  from  the  discretionary  nature  of  the  privilege,  that  it  is  not 
necessarily  error  for  the  court  to  refuse  to  allow  the  stenographer's 
notes  to  be  read.  Westgate  v.  Aschenbrenner,  39  111.  App.  263;  Byrnes 
V.  New  York,  L.  E.  &  W.  R.  Co.  28  N.  Y.  Week.  Dig.  49,  14  N.  Y.  S.  R. 
554. 

But  it  is  stated  in  Drew  v.  Andrews,  8  Hun,  23,  that  it  is  error  for  the 
court  to  refuse  to  bring  in  the  jury,  at  their  request,  seconded  by 
the  request  of  counsel  for  one  of  the  parties,  and  inform  them  as  to 
what  a  witness  has  sworn  to. 

4  Alexander  v.  Gardiner,  14  R.  I.   15;   Slack  v.   Stephens,   19  Colo.  App. 

538,  76  Pac.  741. 

But  in  Cannon  v.  Griffith,  3  Kan.  App.  506,  43  Pac.  829,  it  is  held  that  the 
court  may  permit  the  stenographer's  notes  to  be  read  to  the  jury, 
where  they  disagree  as  to  what  certain  witnesses  testified  to,  when 
the  testimony  is  read  in  the  presence  of  the  party  complaining. 

And  in  Otto  v.  Young,  43  Misc.  628,  88  N.  Y.  Supp.  188,  it  is  held  that  the 
stenographer  should  not  be  permitted  to  enter  the  jury  room  for  the 
purpose  of  reading  his  minutes  to  the  jury,  in  Ihe  absence  of,  or 
without  the  consent  of,  counsel. 

So,  in  Fleming  v.  Shenandoah,  67  Iowa,  505,  56  Am.  Eep.  354,  25  N.  W. 
752,  it  is  held  reversible  error  for  the  court,  without  consulting 
either  of  the  attorneys,  to  permit  the  official  reporter  to  go  into  the 
jury  room,  at  the  request  of  the  jury,  to  read  from  his  notes  portions 
of  the  testimony. 

But  a  party  who  consents  that  the  reporter  be  permitted  to  go  before  the 
jury  and  read  to  them  from  his  notes  cannot  afterwards  complain 
that  this  was  done.    Hahn  v.  Miller,  60  Iowa,  96,  14  N.  W.  119. 

For  an  extended  review  of  the  cases  on  the  question  of  the  right  of  the 
jury  to  have  reporter's  shorthand  notes  read  to  them,  see  note  in  21 
L.R.A. (N.S.)   931. 
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h.  Documents  for  the  jury.  (1)  Documents  in  evidence. — 
In  the  absence  of  a  statute  to  the  contrary/  the  judge  may  in  his 
discretion  allow  documents  (except  in  most  of  the  states'  depo- 
sitions),* which  have  been  admitted  in  evidence  to  be  taken  by 
the  jury  when  retiring  to  deliberate  upon  their  verdict,*  unless 
objected  to  because  written  upon  or  underscored  to  call  attention 
to  special  portions  of  them.* 

1  In  Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  ed.  286,  it  was  held  not  error  for 
the  United  States  court  to  refuse  to  follow  a  state  statute  allowing 
the  jury  to  take  out  documentary  evidence  other  than  depositions. 

Statutes  which  in  general  provide  that  all  papers  received  in  evidence,  ex- 
cept depositions,  may  be  taken  by  the  jury  when  retiring  to  deliberate 
upon  their  verdict,  exist  in  Alabama  (Code  1896,  §  3329),  California 
(Code  Civ.  Proc.  §  612),  Colorado  (Code  Civ.  Proo.  §  169),  Delaware 
(Rev.  Code  1893,  chap.  106,  §  26),  Idaho  (Rev.  Stat.  1887,  chap.  4388), 
Illinois  (Starr  &  C.  Rev.  Stat.  1896,  chap.  110,  §  56),  Iowa  (Rev.  Code 
1897,  §  3717),  Minnesota  (Gen.  Stat.  1894,  §  5375),  Mississippi  (Anno. 
Code  1892,  §730),  :\Iont?na  (Code  Civ.  Proc.  1895,  §  1083),  Nevada 
( Gen.  Stat.  1885,  §  3191 ) ,  New  Jersey  ( Rev.  Stat.  1 896,  p.  2563,  §  182 ) , 
North  Dakota  (Rev.  Codos,  §  B436),  Oregon  (1  Hill's  Anno.  Laws  1892, 
p.  301,  §  204),  South  Dakota  (Dak.  Comp.  Laws  1887,  §  5052),  Utah 
(Rev.  Stat.  1898,  §  488),  Virginia  (Code  1898,  §  3388),  Washington 
(Code  Civ.  Proc.  1987,  §  5004),  and  West  Virginia  (Code  1891,  chap. 
131,  §  12). 

Depositions  may  be  taken  out  in  Alabama  and  West  Virginia,  however,  and 
in  Iowa  a  deposition  may  be  taken  out  if  all  the  evidence  is  in  writ- 
ing and  no  part  of  the  deposition  has  been  excluded;  but  in  Virginia, 
Mississippi,  and  New  Jersey  the  statute  is  silent  as  to  depositions. 

-A-ccounts  and  account  books  are  excepted  in  Colorado. 

t!opies  of  such  papers  or  of  parts  of  such  public  documents  given  in  evi- 
dence as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession  may  be  taken  out  in  California,  Colo- 
rado, North  Dakota,  South  Dakota,  Idaho,  Minnesota,  Montana,  Ore- 
gon, and  Washington. 

Notes  of  the  testimony  taken  by  the  jurors  or  any  of  them  may  be  taken 
out  by  the  jury  in  California,  Colorado,  North  Dakota,  South  Dakota, 
Idaho,  Montana,  Minnesota,  Oregon,  and  Utah,  but  none  taken  by 
any  other  person. 

Written  instructions  to  the  jury  may  be  taken  out  in  Alabama  (Code 
1896,  §  3228),  Illinois,  Missouri  (Rev.  Stat.  1889,  §  2188),  Ohio 
Bates's  Anno.  Stat.  1898,  §§  5190-5197),  North  Carolina  (Acts  1885, 
chap.  137),  North  Dakota  (Rev.  Codes  1895,  §  5433),  South  Dakota 
(Dak.  Comp.  Laws,  1887,  §  5049),  Texas  and  Utah,  and  this  provision 
is  generally  held  to  be  mandatory.  Miller  \.  Hampton,  37  Ala.  342; 
State  v.  Thompson,  83  Mo.  257;  Caldwell  v.  Brown,  9  Ohio  C.  C.  691, 
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6  Oliio  C.  ]).  094.  Tlie  Alabama  statute  on  tliis  point  re>iuircs  ;in<f 
allows  no  charges  to  go  to  the  jury  except  tliose  mnrked  "given." 
Washington  v.  State,  106  Ala.  58,  17  So.  546. 

In  Maine  (Rev.  Stat.  18S3,  cliap.  82,  §  90),  is  is  proviJcd  that  if  either 
party  purposely  introduces  an  improper  paper  (one  which  has  .-^onie- 
connection,  with  the  cause,  but  is  not  in  evidence)  among  those  given 
to  the  jury  when  they  retire,  the  court  may  set  aside  the  verdict  on 
motion  of  the  adverse  party. 

In  general  it  seems  that  these  statutes  are  directory  merely,  and  that  it 
would  not  be  error  for  Uie  court  in  its  discretion  to  refuse  to  allow 
the  jury  to  take  out  any  papers.  See  People  v.  Cochran,  61  Cal.  54K. 
where  that  view   is  taken  of  the   California   statute. 

2 Depositions  are  commonly  excepted  from  the  general  rule  (see  note  ], 
supra).  Whitehead  v.  Keyes,  3  Allen,  495.  The  reason  is  that  the  tes- 
timony which  they  contain  if  read  and  reread  by  the  jury  would  other- 
wise have  an  luifair  advantage  over  the  oral  testimony  by  speaking 
to  the  jury  more  than  once.  Where  all  the  evidence  is  in  writing  this 
is  no  objection.  Thonip.  &  M.  Juries,  §  383  (1,  2).  and  cases  cited. 
Shomo  V.  Zeigler,  10  Phila.  611;  Hairgrove  v.  Millington,  8  Kan.  480. 

Papers  attached  to  and  made  a  part  of  a  deposition  carmot  be  detached  and 
sent  to  tlie  jury  over  objection.  Chamberlain  v.  Pybas,  81  Tex.  511. 
17  S.  W.  50;  Snow  v.  Starr,  75  Tex.  411,  12  S.  W.  673;  Oskaloosa  Clo- 
lege  v.  AVestern  Union  Fuel  Co.  90  Iowa,  380,  54  N.  W.  152,  57  N.  W. 
903.  But  it  is  error  to  refuse  to  permit  the  jury  to  take  into  the  jury 
room  an  exhibit  admitted  as  independent  evidence,  notwithstanding 
its  connection  with  a  deposition.  Sargent  v.  Tjawronce,  16  Tex.  Civ. 
App.  540,  40  S.  W.  1075.  And  it  is  not  error  to  permit  the  jury  to  take- 
out, for  the  piu-pose  of  definitely  fixing  their  vei'dict,  exhibits  which 
have  become  detached  from  a  deposition,  where  tlie  facts  contained  in 
them  are  conclusively  established  by  the  evidence.  Texas  &  P.  R.  Co. 
V.  Robertson,  —  Tex.  Civ.  .\pp.  — ,  35  P.  W.  505. 

In  malicious  prosecution,  the  aflidavil  of  the  defendant  made  before  the 
magistrate  in  instituting  the  prosecution  is  not  a  deposition  within 
the  exception.  Seibert  v.  Price,  5  AVatts  &  S.  438,  40  Am.  Dec.  .liri. 
Nor  do  promissory  notes  in  evidence  not  so  attached  to  a  deposition 
as  not  to  be  removable  therefrom  constitute  a.  part  of  the  deposition, 
although  it  proves  certain  matters  concerning  them.  Cockrill  v.  Hall. 
76  Cal.  192,  18  Pac.  318. 

In  New  A'ork,  and  it  seems  in  Ohio  and  Kentucky,  it  is  within  the  discre- 
tion of  the  court  to  permit  the  jury  to  take  out  a  deposition  even 
where  the  testimony  is  partly  oral.  Howlanil  v.  AVilletts,  9  N.  Y.  170: 
Stites  V.  McKibben,  2  Ohio  St.  588;  Newport  News  &,  M  Valley  Co.  v. 
Mendell,  17  Ky.  L.  Rep.  HOO;  34  R.  W.   1081. 

3'J'homp.  &  jr.  .Juries.  §  383  (  I  ).  and  cases  cited;  Howland  v.  Willetts,  9  N. 
Y.  170;  Raynolds  v.  Vinier,  12,5  App.  Div.  18,  109  N.  Y.  Supp.  293: 
Paige  V.  Chedsey,  4   Atisc.  183,  23  N.   Y.  Supp.  879;   K.  B.  Koosa  &. 
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Co.  V.  Warteii,  158  Ala.  496,  48  So.  544;  Clark  v.  riioeiii.x  Ins.  Co.  30 
C'al.  168;  Davis  v.  State,  91  <;a.  167,  17  S.  K.  292;  Standard  Starch  Co. 
V.  McMuUcn,  100  111.  App.  83;  Collin.s  v.  Frost,  54  Ind.  242;  Peter- 
.son  V.  Haugcn,  34  Iowa,  395;  Wood  v.  Wood,  47  Kan.  617,  28  Pae. 
709;  Baltimore  &  0.  R.  Co.  i-.  McCamey,  12  Ohio  C.  C.  543,  5  Ohio  C.  D. 
631;  Sibley  v.  Nason,  196  Mass.  125,  12  L.E.A.(N.S.)  1173,  124  Am. 
St.  Rep.  520,  81  N.  E.  887,  12  A.  &  E,  Ann.  Cas.  938;  Alexander  v, 
Jameson,  5  Binn.  238;  Gable  v.  Ranch,  50  S.  C.  95,  27  S.  E.  555;  Burc;- 
hardt  v.  VanDeusen,  4  Allen,  374;  Hanger  v.  Imboden,  12  Mo.  85; 
Tabor  v.  Judd,  62  N.  H.  288;  Hickman  v.  Layne,  47  Neb.  177,  IJH 
N.  W.  298;  San  Antonio  &  A.  P.  R.  Co.  v.  Barnett,  12  Tex.  Civ.  App. 
321,  34  S.  W.  139;  Tubbs  v.  Dwelling-House  Ins.  Co.  84  Mich.  640,  48 
N.  W.  296  (laying  down  the  rule  that  where  exhibits  have  been  fully 
proved  and  admitted  in  evidence  and  their  authenticity  is  unquestioned 
and  there  is  no  te.stiraony  to  impeach  their  contents  it  is  within  -the- 
discretion  of  the  trial  court  to  allow  them  to  be  taken  to  the  jnr> 
room  over  objection).  Contra,  Nichols  y.  State,  6.")  Ind.  512;  Lotz  v. 
Briggs,  50  Ind.  346;  Toohy  v.  Sarvis,  78  Ind.  474;  Williams  v.  Thomas, 
78  N.  C.  47.  And  see  Moore  v.  McDonald,  68  :\Id.  321,  12  Atl.  117,  in 
which  it  is  held  that  a  party  cannot  claim  as  a  matter  of  legal  right 
that  the  jury  be  allowed  to  take  out  a  paper  in  evidence,  though 
the  court  may  permit  it  upon  consent  of  both  parties. 

And  in  Kalamazoo  Novelty  JIfg.  Co.  v.  McAlislcr,  36  Mich.  327,  it  Ik 
held  that  documents  should  be  allowed  to  be  taken  into  the  jury  room 
only  where  the  propriety  of  it  is  very  obvious,  and  in  general  not 
against  the  objection  of  either  party. 

The  rule  extends  to  tangible  objects.  Thus,  a  model  used  as  evidence  may 
be  taken  out  by  the  jury.  Louisville  &  N.  R.  Co.  v.  Berry,  96  Ky.  604. 
29  S.  W.  449.  And  they  may  take  with  them  a  piece  of  a  broken 
column  used  without  objection  at  the  trial  upon  the  issue  of  strength 
(Unch  V.  Paris  Lumber  &  0.  Elevator  Co.  80  Tex.  23,  15  S.  W.  208), 
or  a  model  used  by  witnesses  to  explain  their  testimony  and  admitted 
only  for  that  purpose  (Illinois  Silver  Min.  &  Mill.  Co.  v.  Raff,  7  X. 
M.  336,  34  Pac-.  544),  or  a  model  so  used  and  not  formally  introduced 
in  evidence.     Blazinski  v.  Perkins,  77  Wis.  9,  45  N.  W.  947. 

Papers  proper  for  the  jury  to  have  may  be  sent  out  after  they  have  retired 
for  deliberation.  Kline  v.  First  Nat.  Bank,  —  Pa.  — ,  15  Atl.  433; 
Smith  V.  Holcomb,  99  Mass.  552. 

Where  the  genuineness  of  a  doeunient  in  evidence  is  disputed  it  has  been 
held  error  to  allow  it  to  be  taken  out  by  the  jury  to  compare  the  hand- 
writing of  the  body  of  it  with  that  of  the  signature.  Re  Foster,  34 
Mich.  21;  Chance  v.  Indianapolis  &  W.  Gravel  Road  Co.  32  Ind.  472. 
Compare,  however.  State  v.  Scott,  45  Mo.  302,  contra.  Papers  admit- 
ted in  evidence  for  other  purposes  may  be  taken  to  the  jury  room,  it 
seems,  to  test  handwriting  by  comparison.  TIardy  v.  Norton,  66  Barb. 
527.  But  .si'c  Howell  \.  Hartford  P.  Ins.  Co.  6  Biss.  163,  Fed.  Cas.  Xn. 
6,779,  where   reasons  are  given  why   the   comparison   should  be  madt? 
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only  in  open  court  and  holding  tliat  it  is  no  ground  for  a  new  trial  to 
refuse  to  permit  the  jury  to  take  out  papers  for  that  purpose.  In 
Means  v.  Means,  7  Rich.  L.  533,  it  is  held  to  be  a  matter  within  the 
discretion  of  the  court.  A  document  used  for  comparison  by  consent 
was  held  not  a,  paper  "read  in  evidence"  within  the  meaning  of 
a  statute  of  Illinois  allowing  such  papers  to  go  to  the  jury  room,  in 
Cox  Y.  Straisser,  62  III.  383.  See  62  L.R.A.  867,  for  a  note  on  the 
right  of  the  jury  to  compare  disputed  handwritings. 
As  judicial  records  put  in  evidence  must  be  complete,  and  as  documents 
offered  in  evidence  must  generally  go  in  as  a  whole,  they  may  be  taken 
to  the  jury  room  although  they  contain  irrelevant  matter,  or  even  con- 
tain depositions  pertinent  to  the  proceeding  wherein  taken,  but  imma- 
terial to  the  issue,  on  which  the  jury  are  to  find.  Shomo  v.  Zeigler, 
10  Phila.  611.  So  in  O'Neall  v.  Calhoun,  67  111.  219,  where  the  record 
of  a  former  suit  was  read  in  evidence  by  consent,  it  was  held  no  error 
to  allow  it  to  be  taken  up  by  the  jury,  since  it  was  not  a  deposition 
read  without  consent,  nor  was  it  excluded  by  the  Illinois  statute.  Cut 
in  Lotz  v.  Briggs,  50  Ind.  346,  348,  it  was  held  error  to  allow  a  record 
of  a  former  suit,  admitted  in  evidence,  to  be  taken  out  by  the  jury. 
Thus  applying  the  rule  in  that  state  which  excludes  all  documents  from 
the  jury  room   (see  above). 

Allowing  jury  to  take  papers  is  within  the  discretion  of  the  court  (K.  B. 
Koosa  &  Co.  V.  Warten,  158  Ala.  496,  48  So.  544;  Blackburn  v.  Boston 
&  N.  Street  R.  Co.  201  Mass.  186,  87  N.  E.  579),  including  documents, 
maps,  plats,  etc.,  properly  authenticated  (Suiter  v.  Chicago,  R.  I.  &  P. 
R.  Co.  84  Neb.  256,  121  N.  W.  113). 

4  Thomp.  &  M.  Juries,  §  383  (5)  ;  Watson  v.  Walker,  23  N.  H.  472,  497. 

(2)  Documents  used,  but  not  in  evidence. — The  judge  may 
also  allow  documents  forming  part  of  the  record  or  properly  used 
before  the  jury  on  the  trial — such  as  the  writ  or  process  and  the 
pleadings,'  and  bills  of  particulars,^  and  the  judge's  written  in- 
structions ' — to  be  taken  out,  provided  the  jury  understand  that 
they  are  not  evidence.* 

Other  papers  must  not  be  taken  out.' 

1  Thomp.  &  M.  Juries,  §  387,  and  cases  cited. 

It  is  not  error  to  allow  the  jury  to  take  the  pleadings  with  them  to  the 
jury  room  (Shulse  v.  McWilliams,  104  Ind.  512,  3  N.  E.  243;  Dorr 
V.  Simerson,  73  Iowa,  89,  34  N.  W.  752;  East  Dubuque  v.  Burhyte,  173 
111.  558,  50  N.  E.  1077 ) ,  where  the  construction  of  the  pleadings  and  the 
determination  as  to  what  are  the  issues  are  not  left  to  the  jury.  Myer 
V.  Moon,  45  Kan.  580,  26  Pac.  40.  But  a  pleading  which  has  been  with- 
drawn should  not  be  sent  out  although  such  a  course  will  not  require 
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a  reversal  where  the  withdrawn  pleading  is  in  substance  the  same  as 
the  one  on  which  the  cause  was  tried.  Hall  v,  Rupley,  10  Pa.  231. 
And  in  Powley  v.  Swensen,  146  Cal.  471,  80  Pac.  722,  it  is  held  that  the 
practice  oi  allowing  the  jury  to  take  the  pleadings  to  the  jury  room 
is  of  doubtful  propriety,  but  that  where  no  prejudice  results  it  does 
not  constitute  reversible  error.  And  to  the  same  effect  is  Bluedorn 
V.  Missouri  P.  R.  Co.  121  Mo.  258,  24  S.  W.  57,  25  S.  W.  943. 

So,  under  a  statute  permitting  certain  papers,  not  including  pleadings,  to 
be  taken  to  the  jury  room,  the  court  held,  in  Mattson  v.  Minnesota  & 
N.  W.  E.  Co.  98  Minn.  296,  108  N.  W.  517,  that  the  practice  of  allow- 
ing the  jury  to  take  the  pleadings  with  them  is  of  very  doubtful  pro- 
priety, and  that,  unless  some  special  reason  for  doing  so  exists, 
the  terms  of  the  statute  should  be  strictly  followed;  adding,  how- 
ever, that  the  matter  may  safely  be  left  to  the  discretion  of  the  trial 
court,  subject  to  review  when  that  discretion  is  abused  and  prejudice 
results. 

The  South  Dakota  statute  (see  §  1,  note  1,  supra)  does  not  contemplate 
that  the  jury  shall  be  permitted  to  take  the  pleadings  with  them  upon 
retiring.  Harding  v.  Norwich  Union  F.  Ins.  Soc.  10  S.  D.  64,  71  N. 
W.  755.  And  under  the  Colorado  statute  the  pleadings  cannot  be 
taken  out  by  the  jury  in  order  that  they  may  determine  what  matters 
are  admitted  and  what  not  (Spaulding  v.  Saltiel,  18  Colo.  86,  31  Pac. 
486),  and  the  practice  is  generally  not  sanctioned  in  that  state.  Good 
v.  Martin,  1  Colo.  169,  91  Am.  Dec.  706. 

That  a  verdict  on  a  former  trial  was  indorsed  upon  or  attached  to  the 
pleadings  does  not  seem  to  be  material  ( St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Sweet,  60  Ark.  550,  31  S.  W.  571),  where  it  was  not  read  by  the  jury 
until  after  their  verdict  was  agreed  upon.  Georgia  P.  R.  Co.  v.  Dooley, 
86  Ga.  294,  12  L.R.A.  342,  12  S.  E.  923.  Nor  does  the  fact  that  a, 
writ  Was  inadvertently  permitted  to  go  to  the  jury  without  erasing  or 
covering  up  the  indorsement  of  a  memorandum  of  the  amount  of  the 
judgment  on  a  former  trial  require  reversal.  Clapp  v.  Clapp,  137  Mass. 
183.  And  that  the  verdict  on  a  former  trial  accidentally  falls  into  the 
hands  of  the  jury  with  the  other  papers  is  not  ground  for  exception. 
Ohio  &  M.  R.  Co.  V.  Hill,  7  Ind.  App.  255,  34  N.  E.  646;  Harriman  v. 
Wilkins,  20  Me.  93. 

2  Rich  V.  Flanders,  39  N.  H.  304. 

»Thomp.  &  M.  Juries,  §  388  (citing  Hurley  v.  State,  29  Ark.  17,  29;  State 
V.  Tompkins,  71  Mo.  613;  Wood  v.  Aldrich,  25  Wis.  695);  Head  v. 
Langworthy,  15  Iowa,  235;  Scoville  v.  Salt  Lake  City,  11  Utah,  60, 
39  Pac.  481.  And  see  §  1,  note  1,  supra.  Contra,  Hewitt  v.  Flint  & 
P.  M.  R.  Co.  67  Mich.  61,  34  N.  W.  659.  Nor  is  it  material  that  the  in- 
struction is  a  requested  one  which  the  judge  marked  "refused."  Lang- 
worthy  V.  Connelly,  14  Neb.  340,  15  N.  W.  737.  But  it  is  error  to  per- 
mit the  jury  to  take  out  a  charge  indorsed  "refused"  where  a  part  of 
Abbott,  Civ.  Jur.  T.— 40. 
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it  contains  matter  wliicli  the  jury  might  properly  consider.  Trinity 
County  Lumher  Co.  v.  Denham,  85  Tex.  56,  19  S.  W.  1012. 

The  practice  was  disapproved  in  Smith  v.  Lownsdale,  6  Or.  79,  but  was  not 
held  reversible  error,  as  the  law  of  the  case  was  clearly  and  correctly 
stated.  So,  in  Georgia,  it  has  been  regarded  as  an  unsafe  practice  be- 
cause of  the  danger  of  a  part,  and  not  the  whole,  being  read  by  the 
jury,  and  it  was  held  error  for  the  judge  to  permit  the  jury  to  take  his 
written  charge  to  the  jury  room  against  the  objection  of  counsel. 
Gholston  V.  Gholston,  31  Ga.  625.  But  see  Chattahoochee  Brick  Co.  v. 
Sullivan,  86  Ga.  50,  12  S.  E.  216,  in  which  sending  the  written  charge 
of  the  court  out  with  the  jury  after  it  had  been  read  to  them  was 
held  to  be  at  most  only  an  irregularity  which  was  waived  by  a  failure 
to  object  at  the  time. 

In  Alabama,  the  statute  providing  that  written  instructions  shall  "be- 
come part  of  the  record  and  may  be  taken"  out  by  the  jury  (see  §  1, 
note  1,  supra)  is  held  to  be  mandatory  and  that  it  is  error  to  refuse 
to  allow  the  jury  to  take  them  to  the  jury  room  when  requested  by 
counsel.  Miller  v.  Hampton,  37  Ala.  342.  Under  a  statute  providing 
that  all  charges  shall  be  given  in  writing,  if  requested,  and  that  all 
written  instructions  and  charges  shall  be  taken  out  by  the  jury,  writ- 
ten instructions  given  at  the  request  of  the  parties  may  be  so  taken 
out,  although  the  general  charge  is  given  orally.  Foy  v.  Toledo  Consol. 
Street  E.  Co.  10  Ohio  C.  C.  151,  6  Ohio  C.  D.  396. 

Written  instructions  given  to  the  jury  at  the  trial  cannot  be  sent  to  the 
jury  after  they  have  retired,  without  consent  of  the  parties.  Smith  v. 
McMillen,  19  Ind.  391. 

4  Thomp.  &  M.  Juries,  §  386  (2) ;  O'Hara  v.  Richardson,  46  Pa.  385,  389. 

5  Thomp.  &  M.  Juries,  §  386    ( 1 ) ,  and  cases  cited ;   Nolan  v.  Vosburg,  3 

111.  App.  596;  Chase  v.  Perley,  148  Mass.  289,  19  N.  E.  398.  To  the 
same  effect  are  Carlin  v.  Chicago,  K.  I.  <&  P.  R.  Co.  3]  Iowa,  370  (an 
erroneous  instruction  taken  out)  ;  Durfee  v.  Eveland,  8  Barb.  46  (coun- 
sel's minutes  of  testimony) ;  O'Brien  v.  Merchants'  F.  Ins.  Co.  6  Jones 
&  S.  482  (a  prejudicial  paper  inadvertently  left  in  an  account  book 
taken  out.  Judgment  reversed) ;  Mitchell  v.  Carter,  14  Hun,  448 
(judge's  minutes  of  testimony);  Stoudenmire  v.  Harper,  81  Ala.  242, 
1  So.  857  (memorandum  improperly  used  to  refresh  recollection)  -, 
McLeod  V.  Humeston  &  S.  R.  Co.  71  Iowa,  138,  32  N.  W.  246  (evidence 
taken  at  coroner's  inquest  inadvertently  given  to  the  jury  with  the 
other  papers). 

An  entire  document  should  not  be  permitted  to  go  to  tlie  jury  with  no  safe- 
guard against  the  examination  or  consideration  of  those  portions  not 
in  evidence.  Sargent  v.  Lawrence,  16  Tex.  Civ.  App.  540,  40  S.  W. 
1075.  An  instruction  not  to  examine  any  portion  of  the  document  ex- 
cept what  was  put  in  evidence  is  not  sufficient.  Bates  v.  Preble.  151 
U.  S.  149,  38  L.  ed.  106,  14  Sup.  CT.  Rep.  277;   Kalamazoo  Novelty 
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Mfg.  Co.  V.  McAlister,  36  Mich.  327.  Contra.  Boyer  v.  Shenandoah, 
16  Pa.  Co.  Ct.  75. 

In  an  action  to  recover  the  balance  struck  on  an  account  rendered  it  is 
error  to  allow  the  jury  to  take  out  the  account  itself  which  was  incom- 
petent evidence  and  contested.  Watson  v.  Davis,  52  N.  C.  (7  Jones, 
L.)  178.  And  admitting  in  the  pleadings  the  execution  of  a  note  in 
suit  does  not  authorize  the  court  to  allow  the  jury  to  take  it  to  their 
room  unless  it  has  been  introduced  in  evidence.  But  since  the  jury  may 
take  out  the  pleadings,  the  examination  of  the  original  instrument  in- 
stead of  the  copy  contained  in  the  pleadings  is  not  prejudicial  to  either 
party.  State  Bank  v.  Brewer,  180  Iowa,  576,  69  N.  W.  1011.  And 
that  the  jury  took  out  without  the  administrator's  consent  the  writ- 
ten claim  against  the  estate  sued  on,  if  an  irregularity,  will  not  require 
a  reversal  of  the  judgment.    Avery  v.  Moore,  133  111.  74,  24  N.  E.  606. 

Ab  to  computations  to  aid  the  jury  in  estimating  the  amount  due  the 
plaintiff  the  cases  are  conflicting.  In  Millar  v.  Cuddy,  43  Mich.  273, 
5  N.  W.  316,  it  is  said  to  be  the  practice  in  Michigan  to  allow  the 
jury  to  take  such  a  computation  made  by  the  plaintiff's  attorney  to 
the  the  jury  room,  provided  they  understand  that  it  is  not  evidence. 
But  this  case  was  qualified  in  Harroun  v.  Chicago  &  W.  M.  R.  Co.  68 
Mich.  208,  35  N.  W.  914,  in  which  the  rule  is  laid  down  that  memo- 
randa or  statements  made  by  counsel  cannot  be  taken  out  by  the  jury 
over  objection  except  in  cases  involving  the  investigation  of  long  ac- 
counts. In  Eorer  v.  Korer,  48  N.  J.  L.  51,  3  Atl.  67,  the  court,  fol- 
lowing Millar  v.  Cuddy,  43  Mich.  273,  5  N.  W.  316,  approved  the  action 
of  the  trial  judge  in  permitting  the  jury  to  take  out  a  long  itemized 
account  used  by  counsel  in  the  course  of  the  trial  but  not  offered  in 
evidence,  proof  as  to  the  items  of  the  account  having  been  given  and 
the  court  having  instructed  the  jury  not  to  use  it  as  evidence  except 
for  the  purpose  of  aiding  the  memory.  It  seems  to  be  proper  in 
Pennsylvania  to  permit  statements  of  claim  to  go  to  the  jury.  Allen 
•  •  V.  Philadelphia,  1  Pa.  Dist.  R.  216;  Ege  v.  Kille,  84  Pa.  333;  Ott  v. 
Oyer,  106  Pa.  7.  But  it  is  error  to  permit  a  statement  to  be  taken 
out  which  contains  one  claim  which  cannot  be  recovered  in  the  action 
and  another,  the  amount  of  which  is  entirely  a  matter  of  dispiite. 
Himes  v.  Kiehl,  154  Pa.  190,  25  Atl.  632.  The  practice  was  dis- 
approved in  Hatfield  v.  Cheaney,  76  111.  488,  where  a  witness  made  a 
computation  of  the  amount  due  upon  a  note,  and  made  a  memorandum 
of  the  result  upon  the  note  itself,  which  was  permitted  to  go  to  the 
jury.  The  practice  is  also  disapproved  in  Alexander  v.  Dunn,  5  Ind. 
122.  And  in  Burton  v.  Wilkes,  66  N.  C.  604,  it  was  held  error  for 
the  judge  to  hand  to  the  jury  an  abbreviated  estimate  of  plaintiff's 
claim  for  damages,  against  the  wish  of  the  opposite  party.  See  also 
Drew  V.  Andrews,  8  Hun,  23,  where  it  was  held  error  for  the  court  to 
direct  the  jury  to  take  out  the  pleadings  and  from  them  fix  the 
amount  due  the  plaintiff  after  having  already  found  for  the  plaintiff 
without  fixing  any  amount. 
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Law  books  should  not  be  taken  out  by  the  jury.  Harrison  v.  Hance,  37 
Mo.  185;  Merrill  v.  Nary,  10  Allen,  416  (a  well-considered  case)  ; 
State  T.  Smith,  6  E.  I.  33;  Newkirk  v.  State,  27  Ind.  1;  State  v. 
Kimball,  50  Me.  409,  418  (where  it  was  held  no  error  to  refuse  to 
allow  the  jury  to  take  out  the  Revised  Statutes).  Contra,  Loew  v. 
State,  60  Wis.  559,  19  N.  W.  437.  Even  where  both  parties  consent. 
Burrows  v.  Unwin,  3  Car.  &  P.  310.  Nor  scientific  books,  nor  maps. 
Thomp.  &  M.  Juries,  §  392,  citing  State  v.  Gillick,  10  Iowa,  98,  and 
State  V.  Hartmann,  46  Wis.  248,  50  N.  W.  193.  See  also  State  v. 
Lantz,  23  Kan.  728.  But  it  is  not  error  for  the  jury  to  use  a 
dictionary  to  ascertain  the  meaning  of  a  word  employed  by  them 
in  a  special  verdict.  Wright  v.  Clark,  50  Vt.  130,  28  Am.  Rep.  496. 
And  in  United  States  v.  Horn,  5  Blatchf.  105,  Fed.  Cas.  No.  15,389, 
the  use  of  the  city  directories  by  the  jury  in  tlieir  room  was  held  in- 
sufiHcient  ground  for  a.  new  trial. 

As  tlie  judge's  minutes  of  the  testimony  are  usually  imperfect  and  are 
likely  to  have  marginal  notes,  underscorings,  and  the  minutes  written 
upon  them,  it  is  obvious  that  they  should  never  go  to  the  jury,  and  if 
the  jury  obtain  them  even  accidentally  it  is  ground  for  a  new  trial. 
Neil  V.  Abel,  24  Wend.  185 ;  Mitchell  v.  Carter,  14  Hun,  448. 

It  is  also  erroneous  for  the  minutes  of  counsel  to  go  to  the  jury,  and  a 
new  trial  will  be  granted  unless  it  affirmatively  appears  that  the 
losing  party  could  not  have  been  prejudiced  thereby.  Durfee  v.  Eve- 
land,  8  Barb.  46. 

As  to  the  juror's  minutes  of  the  testimony  it  is  provided  by  statute  in 
some  states  (see  §  1,  note  1,  supra),  that  they  may  be  taken  to  the 
jury  room,  but  in  the  absence  of  a  statute  it  has  been  held  in  Indiana 
that,  as  jurors  would  be  too  apt  to  rely  on  what  might  be  imperfectly 
written  and  thus  make  the  case  turn  on  a  part  of  the  facts,  it  is  error 
to  allow  such  minutes  to  be  taken  out.  Cheek  v.  State,  35  Ind.  492. 
Contra,  Cowles  v.  Hayes,  71  N.  C.  231  (holding  that  the  jury  may 
copy  a  memorandum  of  counsel  which  was  itself  a  copy  of  an  account 
proved  and  admitted  in  evidence,  since  this  is  nothing  more  than  a 
note  of  the  evidence  taken  down  by  the  jury).  So,  in  Omaha  F.  Ins. 
Co.  V.  Crighton,  50  Neb.  314,  69  N.  W.  766,  it  was  held  no  abuse  of 
discretion  to  permit  juries  in  an  action  on  a  policy  of  fire  insurance 
to  make  memoranda  of  the  articles  testified  to  have  been  destroyed 
by  the  fire. 


(3)  Several  documents. — If  there  are  several  documents  and 
counsel  do  not  agree  on  which  shall  be  sent  out,  it  is  proper  prac- 
tice, on  sending  any  one  or  more  out,  to  send  all  that  have  been 
put  in  evidence  relating  to  the  same  subject 

c.  Bight  of  jurors  to  act  on  their  own  knowledge  of  the  facts. 
— The  ancient  doctrine  was  that  jurors  were  to  render  the  vcr- 
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diet  US  well  upon  facts  within  their  personal  knowledge,  as 
upon  those  derived  from  the  testimony  of  the  witnesses  duly 
sworn  and  testifying  in  the  case.^  The  present  rule,  however, 
is  that  jurors  cannot  act  upon  their  personal  knowledge  of  facts 
in  the  case,  but  must  base  their  verdict  upon  the  testimony  of 
the  witnesses.*  But  the  jurors  must,  in  soine  degree,  act  on 
their  ovrai  knowledge  of  the  parties  and  their  witnesses ; '  and 
it  is  proper  for  them  to  apply  to  the  facts  proved  their  general 
knowledge  as  intelligent  business  men,*  and  take  into  consid- 
eration matters  of  common  knowledge  and  observation ;  *  and 
in  estimating  the  weight  of  the  evidence  and  the  credibility  of 
witnesses,  the  jurors  may  apply  their  own  general  knowledge 
and  experience.® 

1  Sam  T.  State,  1  Swan,  61 ;  Schmidt  v.  New  York  Union  Mut.  F.  lus.  Co. 
1  Gray,  529. 

8  Clarke  v.  Robinson,  5  B.  Mon.  55 ;  Wade  v.  Ordway,  1  Baxt.  229 ;  Mitchum 
V.  State,  11  Ga.  615;  HefFron  v.  Gallupe,  55  Me.  563;  Smith  ex  dem. 
Dormer  v.  Parkhurst,  Andrews,  315;  Stewart  v.  Burlington  &  M.  River 
R.  Co.  11  Iowa,  62;  Simpson  v.  Kent,  9  Phila.  30;  Gibson  v.  Carreker, 
91  Ga.  617,  17  S.  E.  965;  Schmidt  v.  New  York  Union  Mut.  F.  Ins. 
Co.  1  Gray,  529;  Wood  River  Bank  v.  Dodge,  36  Neb.  708,  55  N.  W. 
234;  Kruidenier  Bros.  v.  Shields,  70  Iowa,  428,  30  N.  W.  681 ;  Winslow 
V.  Morrill,  68  Me.  362;  Close  v.  Samm,  27  Iowa,  503;  Ottawa  Gaslight 
&  Coke  Co.  V.  Graham,  28  111.  73,  81  Am.  Dec.  263;  Green  v.  Hill,  4 
Tex.  465;  Bennet  v.  Hartford,  Style,  233;  M'Kain  v.  Love,  2  Hill,  L. 
506,  27  Am.  Dec.  401;  Palls  City  v.  Sperry,  68  Neb.  420,  94  N.  W. 
529,  4  A.  &  E.  Ann.  Cas.  272;  Hancock  v.  Chicago,  B.  &  Q.  R.  Co, 
145  111.  App.  491;  Bowman  v.  American  Car  &  Foundry  Co.  226  Mo. 
53,  125  S.  W.  1120. 

8  M'Kain  v.  Love,  2  Hill,  L.  506,  27  Am.  Dec.  401. 

*Kitzinger  v.  Sanborn,  70  111.  146. 

S  Chicago,  M.  &  St.  P.  R.  Co.  v.  Moore,  23  L.R.A.(N.S.)   962,  92  C.  C.  A. 

357,  166  Fed.  663;  Hamilton  v.  Seaboard  Air  Line  R.  Co.  150  N.  C. 

193,   63  S.   E.   730;    State  v.  Maine  C.  E.   Co.   86  Me.   309,   29  Atl. 

1086;   Johnson  v.  Hillstrom,  37  Minn.  122,  33  N.  W.  547;   Swain  v. 

Fourteenth  Street  R.  Co.  93  Cal.  179,  28  Pac.  829;  Carscallen  v.  Coeur 

D'Alene  &  St.  J.  Transp.  Co.  15  Idaho,  444,  98  Pac.  622,  16  A.  &  E. 

Ann.  Cas.  544. 

•  Schmidt  v.  New  York  Union  Mut.  F.  Ins.  Co.  1  Gray,  529;  State  v. 
Jacob,  30  S.  C.  131,  14  Am.  St.  Rep.  897,  8  S.  E.  698 ;  Douglass  v.  Trask, 
77  Me.  35;  Jenney  Electric  Co.  v.  Branham,  145  Ind.  314,  33  L.R.A. 
395,  41  N.  E.  448.  For  a  full  review  of  the  cases  on  this  subject,  see 
note  in  31  L.R.A.  489. 
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3.  Misconduct  of  jurors  or  others. 

jSTot  every  irregularity  which  would  subject  a  juror  to  censure 
should  overturn  the  verdict.  In  order  to  authorize  the  setting 
aside  o£  a  verdict  on  account  of  misconduct  of  the  jury,,  it  must 
appear  that  such  misconduct  may  have  had  an  influence  upon 
the  final  result,  and  caused  injury  to  the  complaining  party.* 
And  misconduct  of  the  jury  may  be  waived  by  remaining  silent 
after  receiving  knowledge  thereof.^  It  is  not  misconduct  for 
the  jury  to  send  out  for  refreshments  while  deliberating  on  their 
verdict;^  nor  to  take  notes  of  the  testimony,  if  this  is  not  at- 
tended with  delay ;  *  nor  is  it  sufficient  to  vitiate  a  verdict  that 
a  juror,  during  the  progress  of  the  trial,  played  cards  with  an  at- 
torney interested  in  the  case.*  A  casual  conversation  by  a  juror 
with  a  party  or  an  agent  of  one  of  the  parties,  which  has  no 
reference  to  the  case,  does  not  vitiate  the  verdict;  ^  though  con- 
versation with  a  party  or  with  other  persons  about  the  case  is 
ground  for  setting  aside  the  verdict.''  Disclosure  of  the  nature 
of  a  sealed  verdict,  while  reprehensible,  is  not  sufficient  to  vitiate 
the  verdict ; '  but  it  is  gross  misconduct,  requiring  a  reversal, 
for  a  jury  authorized  to  return  a  sealed  verdict  to  seal  up  a 
piece  of  paper  which  states  that  they  cannot  agree,  and  then  to 
disperse.'  An  unauthorized  view  constitutes  misconduct ; " 
though  not  every  unauthorized  view  will  be  sufficient  to  require 
setting  aside  the  verdict;  injury  must  have  resulted  to  the  party 
complaining.** 

The  mere  drinking  of  intoxicating  liquors  by  a  juror  or  jurors 
during  the  progress  of  the  trial,  not  shown  to  have  produced  in- 
toxicating effects,  is  not  sufficient  to  vitiate  the  verdict ;  *^  but 
drinking  to  excess,*'  or  at  the  expense  of  the  successful  party,** 
is  generally  held  fatal. 

The  weight  of  authority  holds  that  any  kind  of  "treating" 
of  the  jurors,  whether  the  treat  consists  of  drinks,  cigars,  or 
food  or  lodging,  by  a  party,*°  or  by  an  attorney,*^  or  an  inter- 
ested person,*'  is  sufficient  to  vitiate  the  verdict.  But  the  mere 
fact  that  a  witness  in  a  case  treated  the  jurors  during  the 
progress  of  the  trial  is  not  sufficient  to  vitiate  the  verdict** 

Misconduct  of  a  party  who,  while  the  jury  was  viewing  certain 
premises  in  charge  of  the  bailiff,  intruded  upon  their  presence, 
and  insisted  upon  talking  to  the  jurymen  about  the  subject  of  the 
action,  is  ground  for  reversal.*'    And  the  act  of  a  party  in  pay- 
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ing  jurors  dissatisfied  "with  the  regular  fees  something  in  addi- 
tion thereto,  which  the  jurors  received  with  knowledge  that 
they  were  not  legally  entitled  to  it,  and  that  it  was  a  gratuity 
paid  to  them  by  "the  party,  is  fatal  to  the  verdict.^"  Misconduct 
of  a  party  to  induce  a  jury  to  decide  in  his  favor  is  always  dealt 
Avith  more  strictly  by  the  court  than  similar  misconduct  of  a 
third  party  or  of  a  juror  without  the  knowledge  of  either  party. ^* 
Misconduct  of  the  oiEcer  in  charge  of  the  jury  may  also  vitiate 
the  verdict.*^ 

1  Richardson  v.  Jones,  1  Nev.  405;  Haight  v.  Elmira,  42  App.  Div.  39],  Sn 
N.  Y.  Supp.  193;  De  Hart  v.  Etnire,  121  Ind.  242,  23  N.  E.  77;  Vaughn 
V.  Crites,  44  Neb.  812,  62  N.  W.  1098. 

aStampofski  v.  Steffens,  79  III.  303;  Wood  v.  Moulton,  146  Cal.  317,  80 
Pae.  92. 

3  Long  V.  Davis,  136  Iowa,  734,  114  N.  W.  197. 

4 Lilly  V.  Griffin,  71  Ga.  535;  Tift  v.  Towns,  63  Ga.  237. 

5  Feary  v.  Metropolitan  Street  R.  Co.  162  Mo.  75,  62  S.  W.  452. 

But  see  Austin  &  McCargar  v.  Langlois,  81  Vt.  223,  69  Atl.  739,  holding 
that  the  fact  that  defendant's  counsel  played  cards  with  several  of  the 
jurors  during  the  progress  of  the  trial  requires  the  verdict  to  be  set 
aside,  although  it  is  not  shown  that  the  verdict  was  affected  by  such 
misconduct. 

« Bonnet  v.  Glattfeldt,  120  111.  166,  11  N.  E.  250,  affirming  24  111.  App. 
533;  Vowell  v.  Issaquah  Coal  Co.  31  Wash.  103,  71  Pac.  725. 

I  Bow  V.  Parsons,  1  Root,  429 ;  Ironton  Lumber  Co.  v.  Wagner,  —  Ky.  — , 

119  S.  W.  197. 

8  IngeraoU  v.  Truebody,  40  Cal.  603. 

9  White  V.  Martin,  3  III.  69. 

lOWinslow  V.  Morrill,  C8  Me.  362;  Bowler  v.  Washington,  62  Me.  302; 
Pierce  v.  Brennan,  83  Minn.  422,  86  N.  W.  417;  Buffalo  Structural 
Steel  Co.  V.  Dickinson,  98  App.  Div.  355,  90  N.  Y.  Supp.  208;  Stainpof- 
ski  V.  Steffens,  79  111.  303;  Peppercorn  v.  Black  River  Falls,  89  Wis. 
38,  46  Am.  St.  Rep.  818,  61  N.  W.  79. 

II  Haight  V.  Elmira,  42  App.  Div.  391,  59  N.  Y.  Supp.  193;  Wood  v.  Moul- 

ton, 146  Cal.  317,  80  Pae.  92;  Lyons  v.  Dee,  88  Minn.  490,  93  N.  W. 

899;  Rush  v.  St.  Paul  Cjty  R.  Co.  70  Minn.  5,  72  N.  W.  733. 
12  Richardson  v.  Jones,  1  Nev.  405 ;  Hemmi  v.  Chicago  G.  W.  R.  Co.  1 02 

Iowa,  25,  70  N.  W.  746;  Ankeny  v.  Rawhouser,  2  Neb.  (Unof.)   32,  95 

N.  W.  1053;  Wilson  v.  Abrahams,  1  Hill,  207,  disapproving  Brant  v. 

Fowler,  7  Cow.  562. 
iSRepath  v.  Walker,  13  Colo.  109,  21  Pac.  917. 
"Wilson  V.  Abrahams,  1  Hill,  207;  Scott  v.  Tubbs,  43  Colo.  221,  19  L.R.A. 
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(N.S.)  733,  95  Pac.  540.  But  see  to  the  contrary,  Gould  v.  Gould,  3 
N.  S.  87;  Webster  County  v.  Hutchinson,  60  Iowa,  721,  9  N.  W.  901, 
12  N.  W.  534;  McCarty  v.  McCarty,  4  Rich.  L.  594.  And  the  furnish- 
ing to  jurors  of  cider  belonging  to  a  party,  but  without  his  knowledge, 
is  not  ground  for  a  new  trial  where  no  injury  resulted  tlierefrom. 
Tripp  V.  Bristol  County^  2  Allen,  556. 

15  Phillipsburgh  Bank  v.  Fulmer,  31  N.  J.  L.  52,  86  Am.  Dec.  193;  Bender 
V.  Buehrer,  8  Ohio  C.  C.  244,  4  Ohio  C.  D.  507;  Goodright  v.  M'Caus- 
land,  1  Yeates,  372,  1  Am.  Dee.  306  {dictum)  ;  Redmond  v.  Royal  Ins. 
Co.  7  Phila.  167;  Keegan  v.  McCandless,  7  Phila.  248;  Mynatt  v. 
Hubbs,  6  Heisk.  320;  Sexton  v.  Lelievrre,  4  Coldw.  11;  Palm  v.  Cher- 
nowsky,  28  Tex.  Civ.  App.  405,  67  S.  W.  105;  Harvester  Co.  v.  Hodge, 
6  Pa.  Dist.  R.  378;  Pickens  v.  Coal  River  Boom  &  Timber  Co.  58  W. 
Va.  11,  50  S.  E.  872,  6  A.  &  E.  Ann.  Cas.  285  [dictum)  ;  Marshall 
V.  Watson,  16  Tex.  Civ.  App.  127,  40  S.  W.  352;  Harrison  v.  Rowan, 
4  Wash.  C.  C.  32,  Fed.  Cas.  No.  6,142  (dictum);  Fairmount  Park 
Case,  6  Phila.  285;  Wright  v.  Eastlick,  125  Cal.  517,  58  Pac.  87; 
Pelham  v.  Page,  6  Ark.  535  (dictum)  ;  Walker  v.  Walker,  11  Ga.  203; 
Burke  v.  McDonald,  3  Idaho,  296,  29  Pac.  98 ;  Huston  v.  Vail,  51  Ind. 
299;  Perry  v.  Bailey,  12  Kan.  539  (dictum)  ;  Studley  v.  Hall,  22  Me. 
198;  Harrington  v.  Calhoun  Probate  Judge,  153  Mich.  660,  117  N.  W. 
62;  Vose  V.  Muller,  23  Neb.  171,  36  N.  W.  583;  Sacramento  &  M.  Min. 
Co.  V.  Showers,  6  Nev.  291;  Drake  v.  Newton,  23  N.  J.  L.  Ill;  R.  v. 
Burdett,  12  Mod.  Ill;  Vollrath  v.  Crowe,  9  Wash.  374,  37  Pac.  474 
(dictum). 

And  where  counsel  for  one  party  refused  to  share  the  expense  of  provid- 
ing meals  for  the  jury,  and,  no  provision  for  them  having  been  ob- 
tained, the  other  party  furnished  and  paid  for  the  same,  such  circum- 
stances furnished  ground  for  setting  aside  the  verdict,  although  it  does 
not  appear  that  it  was  determined  thereby.  Johnson  v.  Hobart,  45 
Fed.  542. 

But  see  Drainage  Dist.  No.  8  v.  Knox,  237  111.  148,  86  N.  E.  636, 
holding  that  treating  of  jurymen  by  a  party,  with  cigars  and  peanuts, 
is  not  ground  for  setting  aside  the  verdict;  Wichita  &  W.  R.  Co.  v. 
Fechheimer,  49  Kan.  643,  31  Pac.  127,  holding  that,  wliile  the  furnish- 
ing of  cigars  by  a  party  to  the  jurors,  during  the  progress  of  the 
trial,  was  improper  and  reprehensible,  it  was  not  ground  for  new 
trial,  where  it  did  not  appear  that  such  misconduct  had  any  influence 
upon  the  verdict  of  the  jury.  And  to  the  same  effect  is  Vaughn  v. 
Dotson,  2  Swan,  348. 

ISNadeau  v.  Theriault,  37  N.  B.  498;  Stewart  v.  Woolman,  26  Ont.  Rep. 
714;  People  v.  Montague,  71  Mich.  447,  39  N.  W.  585;  Stafford  v. 
Oskaloosa,  57  Iowa,  748,  11  N.  W.  668;  Rainy  v.  State,  100  Ga.  82, 
27  S.  E.  709;  Walker  v.  Hunter,  17  Ga.  364;  Steenburgh  v.  McRorie, 
60  Misc.  510,  113  N.  Y.  Supp.  1118;  Grottkau  v.  State,  70  Wis.  462, 
36  N.  W.  31 ;  Demund  v.  Gowen,  5  N.  J.  L.  687.  But  see  Pittsburg,  C. 
&  St.  L.  R.  Co.  V.  Porter,  32  Ohio  St.  328;  McLaughlin  v.  Hinds,  151 
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111.  403,  38  N.  E.  13G;  Koester  v.  Ottumwa,  34  Iowa,  4],  in  which  the 
court  refused  to  set  aside  the  verdict,  wliere  no  injurious  results  to 
the  complaining  party  were  shown. 

"McGill  Bros.  v.  Seaboard  Air  Line  E.  Co.  75  S.  C.  377,  55  S.  E.  210; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Matthews,  28  Tex.  Civ.  App.  92,  66  S.  W.  588, 
67  S.  W.  788;  Central  E.  Co.  v.  Hammond,  ]09  Ga.  383,  34  S.  E.  594; 
Armour  v.  Boswell,  6  U.  C.  Q.  B.  352.  But  see  Todd  v.  Gray,  10 
S.  C.  635;  Larson  v.  Levy,  —  Tex.  Civ.  App.  — ,  57  S.  W.  52. 

"Thompson  v.  Com.  8  Gratt.  657;  State  v.  Minor,  106  Iowa,  642,  77  N.  W. 
330;  Harris  v.  Harris,  Ir.  Rep.  3  C.  L.  294. 

19  Pond  V.  Barton,  8  Kan.  App.  60],  56  Pac.  139. 

20Re  Vanderbilt,  127  App.  Div.  408,  111  N.  Y.  Supp.  558. 

21  Crocker  v.  Crocker,  198  Mass.  401,  84  N.  E.  476. 

22  Thus,  misconduct  of  the  officer  in  telling  the  jury,  which  was  unable 

to  agree,  that,  in  his  opinion,  the  judge  would  keep  them  out  a 
week  or  compel  them  to  agree,  constitutes  reversible  error.  Obear  v. 
Gray,  68  Ga.  182.  So,  misconduct  of  an  officer  in  telling  jurors 
that,  unless  they  could  agree  speedily,  the  judge  would  carry  them 
with  him  to  another  county,  and  that  he  was  making  preparations 
for  that  purpose,  is  a  gross  violation  of  his  duty,  and  constitutes  re- 
versible error.  Gholston  v.  Gbolston,  31  Ga.  625.  And  misconduct 
of  the  bailiff  in  remaining  witli  tlie  jurymen  while  they  were  deliberat- 
ing upon  their  verdict,  and  talking  with  different  jurymen,  answer- 
ing their  questions  about  the  case,  and  in  threatening  a  juror  who 
declined  to  vote  until  after  further  consideration,  was  held  to  be  so 
gross  as  to  vitiate  the  verdict.  Heston  v.  Neathammer,  180  111.  150, 
54  N.  E.  310. 
For  an  extensive  review  of  the  cases  on  the  question  of  treating  jurors 
as  ground  for  new  trial  or  reversal,  see  note  in  19  L.E.A.(N.S.)   733. 


XXV.— FUETHER   INSTRUCTIOJSTS ;    INDUCING 
AGEEEMENT. 

1.  Power  and  duty  of  giving  further  instructiona, 

2.  Manner  of  giving. 

3.  Inducing  agreement. 

1.  Power  and  duty  of  giving  further  instructions. 

After  the  jury  have  retired  to  deliberate  upon  their  verdict, 
the  judge  of  his  own  motion  has  power  to  recall  them,  and  in 
the  presence  of  the  parties  or  their  counsel  give  them,  further  in- 
structions,^ or  withdraw  erroneous  instructions;  but  this  is  in 
the  discretion  of  the  court,  and  not  the  legal  right  of  the  party.* 

TVTien  the  jury  make  a  reasonable  request  for  further  in- 
structions and  either  party  joins  in  such  request,  it  may  be  error 
to  refuse.*  But  after  the  jury  have  retired,  the  judge  is  not 
bound  to  comply  with  a  party's  request  to  give  additional  in- 
structions upon  a  point  not  covered  by  a  request  of  the  jury ;  * 
nor  to  comply  with  a  party's  request  to  give  the  jury  further 
instructions  by  way  of  explanation  or  modification  of  those 
already  given ;  *  for  it  is  a  matter  within  the  discretion  of  the 
court. 

A  fresh  discussion  by  counsel  of  the  law  or  the  evidence,  in 
the  presence  of  the  jury,  cannot  be  had  unless  allowed  by  the 
judge  in  his  discretion.^ 

When  further  instructions  are  given,  they  are  subject  to  ex- 
ceptions for  error,  the  same  as  those  given  before  the  jury  re- 
tired.' 

1 2  Graham  &  W.  New  Trial,  356  (a) ;  Thomp.  &  M.  Juries,  §  355,  and 
cases  cited.  Com.  v.  Snelling,  15  Pick.  321,  333;  Breedlove  v.  Bundy, 
96  Ind.  319;  Hartman  v.  Flaherty,  80  Ind.  472;  Ee  Darrow,  —  Ind. 
— ,  92  N.  E.  369;  Jones  v.  Swearingen,  42  S.  C.  58,  19  S.  E.  947;  Buck 
V.  Buck,  4  Baxt.  392;  McClary  v.  StuU,  44  Neb.  175,  62  N.  W.  501; 
First  Nat.  Bank  v.  Hedgecock,  87  Neb.  220,  127  N.  W.  171;  Wood  v. 
Isom,  68  Ga.  417;  Charlton  v.  Kelly,  84  C.  C.  A.  295)  156  Fed.  433,  13 
A.  &  B.  Ann.  Cas.  518. 
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The  trial  judge  may,  upon  a  report  by  the  jury  that  they  are  unable  to 
agree,  inquire  of  them  the  cause  of  their  disagreement,  and  restate 
his  views  of  the  law  or  give  additional  proper  charges  in  the  presence 
of  the  parties  and  counsel.  Salomon  v.  Eeis,  5  Ohio  C.  C.  375,  3 
Ohio  C.  D.  184.  Compare  Swaggerty  v.  Caton,  1  Heisk.  199,  where, 
in  a  criminal  case,  the  jury  reported  to  the  judge  in  open  court 
that  they  could  not  agree,  but  did  not  ask  for  further  instructions, 
and  it  was  held  error  for  the  judge  to  repeat  to  them  certain  disjointed 
portions  of  the  charge  already  given,  since  it  would  lead  the  ju,ry  to 
suppose  that  such  portions  of  the  charge  were  the  controlling  features 
of  the  case. 

The  court  may,  over  objection,  give  an  additional  instruction  to  the  jury 
after  their  retirement  in  respect  to  a  material  point  in  the  case  con- 
cerning which  no  instruction  has  been  given,  where  equal  opportunity 
is  first  given  to  each  side  to  submit  instructions  on  that  point.  Joliet 
V.  Looney,  159  111.  471,  42  N.  E.  854.  And  see  Hogg  v.  State,  7  Ind. 
551  (where  it  was  held  no  error  to  give  further  instructions,  even 
against  the  wishes  of  counsel  for  both  sides). 

« Turner  v.  Foxall,  2  Cranch,  C.  C.  324,  Fed.  Gas.  No.  14,255;  Forrest  v. 
Hanson,  1  Cranch,  C.  C.  63,  Fed.  Cas.  No.  4,943;  United  States  v. 
White,  5  Cranch,  C.  C.  116,  Fed.  Cas.  No.  16,677;  Norton  v.  McNutt, 
55  Ark.  59,  17  S.  W.  362;  Lafoon  v.  Shearin,  95  N.  C.  391.  See  Tink- 
ham  V.  Thomas,  2  Jones  &  S.  236,  where  it  was  held  no  error  for  the 
judge  to  refuse  to  receive  or  entertain  proposed  requests  to  charge  the 
jury  after  they  had  just  been  charged  and  some  of  them  had  left  the 
jury  box  on  their  way  to  the  jury  room,  although  all  of  them  were 
still  in  the  courtroom.  It  is  certainly  proper  for  the  court  to  re- 
fuse counsel's  request  that  the  jury  be  recalled  for  further  instruc- 
tions, where  no  sufficient  reason  for  his  request  is  shown.  Bowling  v. 
Memphis  &  C.  R.  Co.  15  Lea,  122. 

» See  Drew  v.  Andrews,  8  Hun,  23,  where  the  jury  having  retired,  and 
having  sent  in  to  request  the  court  to  give  them  information  as  to 
what  a  witness  had  testified  to  upon  a  certain  point,  and  the  counsel 
for  the  losing  party  having,  in  the  presence  of  the  opposite  counsel, 
asked  the  court  to  bring  in  the  jury  and  state  the  evidence  to  them  as 
requested, — the  refusal  of  this  reasonable  request  was  one  of  the 
grounds  upon  which  a  new  trial  was  granted. 

In  Cook  V.  Green,  6  N.  J.  L.  109,  the  coui-t  says:  "If  a  jury,  after  with- 
drawing to  consider  the  cause,  get  embarrassed  on  a  question  of  law, 
they  may,  and  in  prudence  ought  to,  ask  for  the  opinion  of  the  justice 
thereon,  and  it  is  his  duty  to  declare  the  law  to  them."  So  in  Bank 
of  Kentucky  v.  M'Williams,  2  J.  J.  Marsh.  256,  it  is  said  to  be  the 
duty  of  the  court  to  instruct  the  jury  on  matters  of  law,  after  the 
jury  have  retired,  should  they  think  proper  to  request  it. 

But  upon  the  jury's  return  and  request  for  instructions  on  a  special  point 
it  is  proper  to  direct  them  to  follow  the  instructions  already  given 
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and  to  refuse  a  party's  motion  to  read  the  particular  instructions 
covering  that  point  where  the  court  expressed  his  willingness  to  read 
all  the  instructions  if  the  jury  so  desired.  Cockrill  v.  Hall,  76  Cal. 
192,  18  Pac.  318. 

4  Kellogg  V.  French,  15  Gray,  354;  Harvey  v.  Graham,  46  N.  H.  175;  Par- 
ker V.  Georgia  P.  E.  Co.  83  Ga.  539,  10  S.  E.  233. 

But  where  the  jury  have  returned  into  court  for  further  instructions  it  is 
error  for  the  court  to  refuse  to  charge  the  jury  at  the  request  of  one 
of  the  parties  upon  a  point  on  which  the  court  has  not  charged  and  on 
which  it  is  proper  that  the  jury  should  receive  instructions.  Yeldell 
V.  Shinholster,  15  Ga.  189. 

6  Nelson  v.  Dodge,  116  Mass.  367. 

8  Nelson  v.  Dodge,  116  Mass.  367;  Wilkinson  v.  St.  Louis  Sectional  Dock 
Co.  102  Mo.  130,  14  S.  W.  177.  See  Euffing  v.  Tilton,  12  Ind.  259, 
where  it  is  held  no  error  to  permit  counsel  to  discuss  to  the  court 
what  the  form  of  the  verdict  shall  be,  in  the  presence  of  the  jury,  they 
having  come  for  instructions  thereupon. 

In  Gotten  v.  Rutledge,  33  Ala.  110,  it  is  held  that,  where  both  parties  have 
waived  their  right  to  argue  by  declining  to  do  so,  allowing  one  party 
to  reread  a  record  to  the  jury  on  their  coming  for  instructions  does 
no  revive  the  right  of  the  other  to  argue  the  case. 

'Nelson  v.  Dodge,  316  Mass.  367.  Further  instructions  should  not  be  given 
in  such  a  way  as  erroneously  to  cause  the  jury  to  ignore  other 
instruction  previously  given.  Wiggins  v.  Snow,  89  Mich.  476,  50  N. 
W.  991 ;  Willmott  v.  Corrigan  Consol.  Street  E.  Co.  —  Mo.  — ,  16  S. 
W.  500.  In  Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145,  it  is  said  that 
the  court,  when  giving  further  explanation  or  information  at  the 
jury's  request,  is  never  justified  in  giving  another  full,  complete,  and 
different  charge  upon  nearly  all  or  even  some  of  the  material  questions 
involved  in  the  case. 


2.  Manner  of  giving. 

Further  instructions  as  to  the  case,  after  the  jury  have  re- 
tired, should  he  given  only  in  open  court,  and  when  counsel  on 
both  sides  are  present  or  have  had  notice  and  an  opportunity  of 
being  present.  This  is  matter  of  legal  right.  If  either  party 
requests  that  a  further  instruction  be  given,  or  if  the  jury  send 
in  an  inquiry,  it  is  proper  practice  to  submit  the  ansv.?er,  in 
writing,  to  counsel,  and  if  they  consent,  to  send  it  to  the  jury ; 
if  counsel  do  not  consent,  then  to  call  in  the  jury  and  answer 
their  inquiry  in  open  eourt.^ 

IThe  authorities  are  not  altogether  uniform   as  to  the  necessity  of  the 
presence  of  counsel  when  additional  instructions  are  given.     The  rule 
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laid  down  in  the  text  finds  support  in  Feibelman  v.  Manchester  P. 
Assur.  Co.  108  Ala.  180,  19  So.  540,  in  which  it  was  held  reversible  er- 
ror for  the  court  to  orally  charge  the  jury  upon  their  return  into  court 
in  the  absence  of  counsel  with  no  attempt  to  notify  them.  To  the 
same  effect  is  Seagrave  v.  Hall,  10  Ohio  C.  C.  395,  6  Ohio  C.  D.  497. 
But  if  counsel,  "sought  for  honestly  at  the  place  of  trial,  where  they 
ought  to  be,  ,  .  .  cannot  be  found,  or,  being  found,  they  or  either 
of  them  refuse  to  attend,  such  absence  or  refusal  does  not  release  the 
justice  from  his  duty  to  declare  the  law  to  the  jury.''  Cook  v.  Green, 
6  N.  J.  L.  109.  See  also  Preston  v.  Bowers,  13  Ohio  St.  1,  82  Am.  Dec. 
4.'50,  where  it  is  held  no  error  for  the  court  to  give  further  instruc- 
tions to  the  jury  during  its  regular  session  in  open  court  in  the 
absence  of  a  party  or  his  counsel  after  the  parties  and  their  counsel 
have  been  loudly  called  at  the  door.  So  it  is  not  error  for  the  court 
to  give  additional  instructions  publicly  during  a,  regular  session  of 
the  court  and  after  a  prolonged  but  unavailing  search  for  the  absent 
counsel  by  the  officers  of  the  court  under  its  direction.  Cornish  v. 
Graff,  36  Hun,  160;  McPherson  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Mo. 
253,  10  S.  W.  846. 
In  Taylor  v.  Manley,  6  Smedes  &  M.  305,  judgment  was  reversed  for  error 
in  giving  instructions  to  the  jury  in  absence  of  the  parties  and  without 
their  consent  during  a  recess  of  the  court,  even  though  the  jury  had 
returned  and  asked  for  an  explanation  of  a  matter  of  law,  for  it  con- 
travened a  Mississippi  statute  requiring  instructions  to  be  given  at  the 
request  of  a  party.  And  in  Bryant  v.  Simmons,  74  6a.  405,  a  remark 
by  the  court  at  the  time  of  taking  a  recess  that  a  verdict  would  be 
received  if  rendered  before  a.  specified  time  was  held  to  be  such  notice 
that  nothing  would  be  done  in  the  case  during  recess  except  to  receive 
the  verdict  as  to  make  it  error  for  the  court  on  its  own  motion  to  re- 
charge the  jury  during  recess  in  the  absence  of  counsel  and  parties 
on  one  side.  In  Campbell  v.  Beckett,  8  Ohio  St.  210,  the  court 
quotes,  with  apparent  approval,  the  passage  given  above  from  Cook 
v.  Green,  6  N.  J.  L.  109,  but  adds  that  in  the  case  under  consideration 
the  instructions  were  given  without  notice  to  the  absent  counsel,  and 
"during  the  hours  of  recess  of  the  court  when  it  was  neither  the  duty 
nor  custom  of  parties  or  their  counsel  to  be  in  the  courtroom."  It 
may  be  added  that  the  Ohio  case  was  decided  under  a  provision  of  the 
Code  in  that  state  requiring  further  instructions  to  the  jury  to  be 
given  in  open  court  "in  the  presence  of,  or  after  notice  to,  the  parties 
or  their  counsel;''  and  the  court  was  of  the  opinion  that  the  provision 
was  intended  to  express,  and  did  in  fact  correctly  express,  the  common- 
law  rule  upon  the  subject. 

By  the  weight  of  authority,  sending  for  counsel  when  the  jury  return  into 
court  for  further  instructions,  unless  required  by  statute,  is  a.  matter 
of  favor  or  courtesy  and  not  of  right.  Meier  v.  Morgan,  82  Wis.  289, 
52  N.  W.  174;  Alexander  v.  Gardiner,  14  E.  I.  15;  KuUberg  v.  O'Don- 
nell,  158  Mass.  405,  33  N.  E.  528 ;  Wiggins  v.  Downer,  67  How.  Pr.  65 ; 
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Hudson  V.  Minneapolis,  L.  &  M.  R.  Co.  44  Minn.  52,  46  N.  W.  314; 
Cooper  V.  Morris,  48  N.  J.  L.  G07,  7  Atl.  427.  In  the  case  last  cited 
the  court  says:  "In  contemplation  of  law  the  parties  and  their  coun- 
sel remain  in  court  until  a  verdict  has  been  rendered  or  the  jury  dis- 
charged from  rendering  one."  So,  in  Chapman  v.  Chicago  &  N.  W.  R. 
Co.  26  Wis.  295,  7  Am.  Rep.  81,  where  further  instructions  were  given 
to  the  jury  at  their  request  in  open  court,  but  in  the  absence  of  one 
of  the  parties  and  his  counsel,  to  whom  no  notice  was  given,  it  was 
held  not  to  be  a  private  communication,  and  that  the  failure  of  the 
court  to  give  the  customary  notice  was  no  error,  and  that  the  giving 
of  notice  to  counsel  in  such  a  case  is  a,  matter  of  grace  or  favor  on 
the  part  of  the  court,  and  not  of  legal  obligation;  but  that  it  is  the 
legal  obligation  and  "duty  of  counsel  and  suitors  to  be  present  in 
court  when  their  causes  are  moved  or  any  proceedings  taken  in  them; 
and  if  they  are  not,  it  is  at  their  own  risk,  and  not  at  the  risk  of  the 
other  party,  if  the  court  sees  fit  not  to  notify  them."  It  is  to  be 
observed  that  the  court  speak  of  the  fact  that  the  absent  party  and  his 
counsel  were  well  aware  of  the  hour  in  the  evening  to  which  the  court 
had  adjourned  for  the  express  purpose  of  reviewing  the  verdict,  if  any, 
and  discharging  the  jury;  and  also  that  the  court  expressly  approve  of 
the  custom  of  giving  notice  to  absent  counsel,  and  makes  the  significant 
remark  that  "the  court  may  proceed  without  it  (notice)  subject  to 
the  power  of  opening  the  proceedings,  where  sufficient  cause  of  ab- 
sence is  shown,  and  it  appears  that  injustice  has  been  done.''  Tlie 
court  distinguished  the  cases  of  Redman  v.  Gulnac,  5  Cal.  148,  and 
Campbell  v.  Beckett,  8  Ohio  St.  210  (above),  from  the  one  at  bar,  on 
the  ground  that  the  former  was  a  decision  under  a  statute  of  Cali- 
fornia positively  prohibiting  further  instructions  in  the  absence  of 
counsel,  and  that  the  latter  was  a  case  where,  unlike  the  one  at  bar, 
the  further  instructions  were  given  during  a  recess  of  the  court,  and  in 
the  absence  of  both  parties  and  their  counsel.  But  under  a  statute 
providing  that  while  the  court  may  adjourn  from  time  to  time  during 
the  absence  of  the  jury,  it  is  "to  be  deemed  open  for  every  purpose 
connected  with  the  cause  submitted  to  the  jury  until  a  verdict  is  ren 
dered  or  the  jury  discharged,"  it  is  not  error  to  give  further  instruc 
tions  during  adjournment,  in  the  absence  of  counsel  wlio  made  no  ar 
rangement  to  be  called.    Reilly  v.  Bader,  4G  Minn.  212,  48  N.  W.  909 

The  jury  must  be  brought  into  open  court  to  receive  any  further  instruc- 
tions in  the  case.  Chicago  &  A.  R.  Co.  v.  Robbins,  159  III.  598,  43  N 
E.  332,  reversing  54  111.  App.  Oil;  O'Connor  v.  Guthrie,  11  Iowa,  80 
Greely  v.  Weaver,  —  Me.  — ,  2  New  Eng.  Rep.  459;  Hopkins  v.  Bishop, 
91  Mich.  328,  51  N.  W.  902;  Chouteau  v.  Jupiter  Iron  Works,  94  Mo, 
388,  7  S.  W.  467 ;  Glenn  v.  Hunt,  120  Mo.  330,  35  S.  W.  181 ;  Water- 
town  Bank  &  Loan  Co.  v.  Mix,  51  N.  Y.  558;  Com.  v.  Ware,  137  Pa. 
465,  20  Atl.  806;  Lester  v.  Hays,  14  Tex.  Civ.  App.  643,  38  S.  W.  52. 

As  an  exception  to  the  rule  that  further  instructions  must  be  given  in 
open  court  in  the  presence  of  counsel,  it  seems  that  the  judge  may  go 
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alone  to  the  jurors'  room  to  give  them  further  instructions  at  tlicir 
request  (Taylor  v.  Betsford,  13  Johns.  487;  Moody  v.  Pomeroy,  i 
Denio,  115)  ;  or  may  send  them  written  instructions  at  their  request 
(Plunkett  V.  Appleton,  9  Jones  &  S.  159),  provided  that  in  each  caso 
the  parties  give  their  express  consent,  which  it  seems  must  l>e  affirma- 
tively proved  and  cannot  be  inferred  from  counsel's  failure  to  object 
when  knowing  that  the  judge  is  going  to  do  either  one  of  those  things 
(same  cases;  Danes  v.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976).  In 
Whitney  v.  Grim,  1  Hill,  61,  the  complaining  party  had  told  the  judge 
that  the  jury  wished  to  see  him,  and  it  was  held  to  he  equivalent  to 
an  express  consent  that  the  justice  should  go  into  the  jury  room.  So, 
too,  it  seems  no  ground  for  a  new  trial  that  the  jury  are  given  further 
instructions  in  their  own  room  provided  the  parties  or  their  counsel 
are  present,  or  have  notice  and  an  opportunity  of  being  present. 
Rogers  v.  Moulthrop,  13  Wend.  274;  Cook  v.  Green,  G  N.  J.  L.  109. 

The  cases  in  New  Hampshire  also  form  an  exception  to  the  rule,  and  it  is 
settled  in  that  state  that  upon  the  request  of  the  jury  after  they  have 
retired,  and  after  the  court  has  adjourned,  the  judge  may  send  them 
further  instructions  in  writing  as  to  a  matter  of  law,  even  though 
counsel  are  not  present  (School  Dist.  No.  1  v.  ]5ragdon,  23  N.  H.  507, 
517,  which  states  that  the  broad  rule  of  Sargent  v.  Roberts,  1  Pick. 
542,  11  Am.  Dec.  185,  is  not  recognized  in  New  Hampshire),  but  can- 
not send  them  further  instructions  as  to  a  matter  of  fact  (Sharpley  v. 
White,  6  N.  H.  172,  176),  since  any  error  in  stating  the  evidence  to 
the  jury  cannot  be  corrected,  as  a  matter  of  law  may,  upon  excep- 
tions to  the  written  instructions,  which  should  be  returned  by  the  jury 
with  the  other  papers  in  the  case  when  they  come  into  court. 

So,  too,  in  South  Carolina,  what  communication  may  be  made  by  the  court 
to  the  jury  after  they  have  retired  is  left  entirely  to  the  discretion 
of  the  judge  (Goldsmitli  v.  Solomons,  2  Strobh.  L.  296,  300,  which 
disapproves  of  Sargent  v.  Roberts,  1  Pick.  342,  11  Am.  Dec.  185). 

In  Virginia,  also,  it  would  seem  to  be  left  to  the  discretion  of  the  judge 
as  to  what  communications  he  shall  make  to  the  jury  during  their  de- 
liberations. See  Philips  v.  Com.  19  Gratt.  485  (where  it  was  held  not 
a  ground  for  new  trial  that  the  judge  visited  the  jury  in  their  room 
and  inquired  after  their  health  and  took  personal  custody  of  a  juror 
separated  from  his  fellows  for  a  short  time;  and  the  court  was  also 
of  the  opinion  that  it  is  "in  the  competency  of  a  judge  out  of  court, 
as  necessity  or  occasign  may  require,  to  direct,  superintend,  and  charge 
jurymen  and  other  officers  of  the  court  in  matters  pertaining  to  their 
oificial  conduct  and  behavior  out  of  court").  See  also  Buntin  v.  Dan- 
ville, 93  Va.  200,  24  S.  E.  830,  in  which  the  irregularity  of  returning 
a.  correct  answer  to  a  question  from  the  jury,  without  informing  conn- 
sel  until  after  verdict,  was  held  not  sufficient  to  vitiate  a  verdict 
otherwise  correct. 

In  the  United  States  circuit  court,  sitting  in  Rhode  Island,  the  practice 
is  that  if  the  jury  send  a  written  request  for  instruction  from  the 
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court  when  not  in  session,  the  court,  after  summoning  the  counsel 
and  making  Icnown  to  them  the  inquiry  of  the  jury,  will  then  answer 
it  in  writing  if  the  court  tliinl<  it  safe  and  proper  to  do  so.  Norris  v. 
Cook,  1  Curt.  C.  C.  464,  Fed.  Cas.  No.  10,305. 
See  17  L.R.A.(N.S.)  609  (State  v.  Murphy,  17  N.  D.  48,  115  N.  W.  84,  16 
A.  &  E.  Ann.  Cas.  1133),  for  a  note  on  the  effect  of  communications 
by  the  judge  with  the  jury  not  in  open  court.  The  note  includes  cases 
in  which  there  was  some  actual  communication,  oral  or  written,  be- 
tween tlie  judge  and  jury,  not  in  open  court,  and  cases  in  which  the 
judge  entered  the  jury  room,  whether  he  actually  communicated  with 
the  jury  or  not;  but  it  does  not  include  cases  involving  communications 
in  open  court  in  the  absence  of,  or  without  notice  to,  parties  or  coun- 
sel. It  is  laid  down  as  a  general  rule,  based  on  Sargent  v.  Roberts, 
1  Pick.  337,  11  Am.  Dec.  185,  that  "any  communication  between  the 
judge  and  jury  after  they  have  retired  to  deliberate  upon  the  verdict, 
except  in  open  court,  is  improper."  Numerous  authorities  are  cited 
sustaining  the  rule  under  a  great  variety  of  circumstances,  including 
cases  where  the  judge  went  to  the  jury  room,  sometimes  entering  it, 
sometimes  standing  in  the  door,  and  talked  with  the  jury  in  response 
to  questions  by  them  or  pertaining  to  matters  involved  in  their  deliber- 
ations, but  without  the  presence  of  counsel  or  the  parties.  The  note 
also  contains  a  large  collection  of  decisions,  too  numerous  to  be  cited 
here,  in  which  various  communications  between  the  judge  and  jury 
were  held  to  be  harmless,  including  casual  or  apparently  inadvertent 
visits  to  the  jury  room  by  the  judge,  questions  by  the  jury  which  the 
judge  declined  to  answer  out  of  court  because  he  had  no  right  to  do  so, 
and  several  other  incidental  situations  which  were  not  deemed  suf- 
ficiently prejudicial  to  justify  a  reversal.  The  note  also  considers  cases 
involving  questions  as  to  when  parties  or  counsel  may  be  deemed  to 
have  consented  to  the  communication  between  the  judge  and  the 
jury- 

3.  Inducing  agreement. 

The  judge  must  not  coerce  the  jury  into  agreement  upon  a  ver- 
dict by  intimidation  or  threats  to  subject  them  to  any  unreason- 
able inconvenience,*  yet  he  may  and  ought  to  urge  upon  the  jury 
all  proper  motives  to  induce  them  to  agree  upon  a  verdict,  such 
as  the  propriety  of  a  spirit  of  legal  concession  in  their  delibera- 
tions, and  the  iraportance  to  the  parties  and  the  public  of  a  ver- 
dict and  the  saving  of  time  and  expense  of  a  new  trial.* 

1  Spearman  v.  Wilson,  44  Ga.  473;  Pierce  v.  Pierce,  38  Mich.  412;  Green 
V.  Telfair,  11  How.  Pr.  260 ;  Slater  v.  Mead,  53  How.  Pr.  57 ;  Miller  v. 
Miller,  187  Pa.  572,  41  Atl.  277 ;  Terre  Haute  &  I.  R.  Co.  v.  Jackson, 
81  Ind.  19;  Obear  v.  Gray,  68  Ga.  182;  Phoenix  Ins.  Co.  v.  Moog,  81 
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Ala.  33.5,  1  So.  108;  Taylor  v.  Jones,  2  Head,  565.  Compare  Erwin  v. 
Hamilton,  50  How.  Pr.  32. 

Where  a  jury  return  and  report  that  they  stand  eleven  to  one  for  plain- 
tiff, the  remark  of  the  trial  judge  in  sending  them  back,  that  if  "any 
juror  has  stubbornly  refused  to  do  his  duty  or  wilfully  tried  to  bring 
about  a  disagreement  so  as  to  interfere  with  the  administration  of 
justice,  I  will  send  him  to  jail  for  contempt  of  court,''  warrants  a  re- 
versal of  a  judgment  upon  a  verdict  for  plaintiff.  Lively  v.  Sexton, 
35  111.  App.  417. 

There  should  be  no  intimation  of  extended  confinement  if  they  do  not 
agree.  Phojnix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So.  108.  Thus,  a 
threat  to  keep  the  jury  together  a,  period  of  four  days,  unless  they 
sooner  agree  upon  a  verdict,  constitutes  coercion  inconsistent  with 
their  proper  independence.  Terre  Haute  &  I.  R.  Co.  v.  Jackson,  81  Ind. 
19.  And  it  is  error  to  compel  the  jury  to  bring  in  a  verdict  or  remain 
in  confinement  for  four  days  without  the  aid,  protection,  or  even 
presence  of  the  court.  IngersoU  v.  Lansing,  51  Hun,  101 ;  McCormick 
V.  Cox,  8  Colo.  App.  17,  44  Pac.  768  (two  days).  So,  it  is  error  to 
state  that  the  jury  will  be  kept  together  during  the  entire  term  if  it 
lasts  three  weeks,  unless  they  sooner  agree  upon  a  verdict,  where  a 
verdict  was  returned  the  next  day.  Chesapeake,  0.  &  S.  W.  R.  Co. 
V.  Barlow,  86  tenn.  537,  8  S.  W.  147.  And  in  North  Dallas  Circuit  R. 
Co.  V.  McCue  —  Tex.  Civ.  App.  — ,  35  S.  W.  1080,  it  was  held  that 
the  court  has  no  authority  to  tell  the  jury  that  he  will  keep  them 
together  until  the  term  has  expired,  if  necessary. 

But  see  Buntin  v.  Danville,  93  Va.  200,  24  S.  E.  830,  in  which  it  was  held 
to  be  no  abuse  of  discretion  for  the  court  to  state  that  he  would  keep 
the  jurors  together  until  the  end  of  the  term,  unless  they  returned  a 
verdict,  and  that  the  case  was  so  plain  that  it  ought  to  be  decided  in 
five  minutes,  though  it  was  said  to  be  the  better  practice  not  to  state 
how  long  the  jurors  will  be  kept  together  unless  they  sooner  agree. 
So  it  is  not  error  for  the  court  to  state  that  there  are  two  more  weeks 
of  the  term  and  that  he  will  give  the  jury  plenty  of  time  to  consider, 
accompanied  by  a,  direction  to  the  sheriff  to  provide  comfortable  ac- 
commodations for  them.  Osborne  v.  Wilkes,  108  N.  C.  651,  13  S.  E. 
285.  Nor  can  the  jury  be  deemed  to  have  been  coerced  into  rendering 
a  verdict  by  the  statement  of  the  judge  immediately  before  they  retired 
that  if  they  did  not  agree  upon  a  verdict  until  after  adjournment  they 
should  seal  their  verdict  and  separate  and  not  return  until  the  follow- 
ing Tuesday,  the  next  day  being  Saturday  on  which  the  court  did  not 
sit  for  jury  trials,  and  the  following  Monday  being  a  holiday.  Dar- 
lington V.  Allegheny  City,  189  Pa.  202,  42  Atl.  112.  The  court  says 
that  the  judge  had  a  right  to  assume  that  the  jury  knew  that  if  they 
did  not  agree  they  could  communicate  with  him  or  other  judges  of 
equal  power.  But  in  McCoombs  v.  Foster,  64  Mp.  App.  613,  it  was 
held  that  a  statement  by  the  court  to  the  jury  on  Saturday  evening, 
that  he  must  leave  on  u,  specified  train,  and  that  if  they  cannot  agree 
Abbott,  Civ.  Jur.  T.— 47. 
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before  train  time  he  will  leave  some  one  to  receive  their  verdict,  and 
that  they  can  stay  until  morning  if  they  do  not  sooner  agree,  was  re- 
versible error,  where  the  jury  returned  a  verdict  in  a  few  minutes 
after  being  informed  by  the  sheriff  at  the  court's  direction  that  it 
was  time  for  him  to  go  and  that  he  wished  them  to  report  the  pros- 
pect of  a  verdict. 

It  is  no  longer  permissible  to  starve  a  jury  into  returning  a,  verdict. 
Thus  it  is  error  to  inform  a  jury  which  has  been  out  all  night  without 
supper  or  breakfast  that  meals  will  be  allowed  them  only  at  their 
own  expense,  where  an  agreement  was  reported  within  ten  minutes 
thereafter.  Physioc  v.  Shea,  75  Ga.  466.  And  instructing  a  jury 
shortly  before  midnight  on  Saturday  that  they  will  have  to  cease 
deliberation  during  Sunday  and  will  be  kept  together  and  given  their 
meals  and  a  place  to  sleep  at  their  own  expense  is  sufficient  to  require 
the  setting  aside  of  a  verdict  which  was  rendered  by  the  jury  a  few 
minutes  later.  Henderson  v.  Reynolds,  84  Ga.  159,  7  L.R.A.  327,  10 
S.  E.  734.  And  a  verdict  agreed  upon  within  several  hours  after  an 
order  of  the  court  that  the  jury  be  locked  up  until  they  should  agree, 
without  allowing  them  to  have  dinner,  was  set  aside  in  Hancock  v. 
Elam,  3  Baxt.  33. 

Upon  the  question  of  the  coercion  of  a  disagreeing  jury  generally,  see  note 
to  Darling  v.  New  York,  P.  &  B.  E.  Co.  16  L.R.A.  643. 

S  Green  v.  Telfair,  11  How.  Pr.  260;  Allen  v.  Woodson,  50  Ga.  53;  Pierce 
V.  Eehfuss,  35  Mich.  53 ;  Kelly  v.  Emery,  75  Mich.  147,  42  N.  W.  795. 
But  instructing  them  that  they  must  compromise  on  the  amount,  held 
error.  Edens  v.  Hannibal  &  St.  J.  E.  Co.  72  Mo.  212.  See  also  North 
Dallas  Circuit  E.  Co.  v.  McCue,  —  Tex.  Civ.  App.  — ,  35  S.  W.  1080, 
in  which  it  was  held  that  the  court  has  no  authority  to  tell  the  jury 
of  the  trouble  and  expense  of  trials. 

The  court  ]nay  properly  advise  the  jury  that  it  is  their  duty  to  try  to 
agree.  Phoenix  Ins.  Co.  v.  Moog,  81  Ala.  335,  1  So.  108;  Wheeler  v. 
Thomas,  67  Conn.  577,  35  Atl.  499.  And  in  sending  back  a  jury  for 
further  deliberation  may  state  that  the  court  does  not  think  it  will 
trouble  them  to  agree  by  following  the  rule  that  in  civil  cases  the  jury 
may  upon  conflicting  evidence  find  a  verdict  in  accordance  with  the 
preponderance  of  the  testimony.  Austin  v.  Appling,  88  Ga.  54,  13  S. 
E.  955.  And  it  is  proper  to  state  that  while  no  juror  is  required  to 
surrender  his  conscientious  convictions  for  the  sake  of  reaching  n 
verdict,  the  fact  that  his  judgment  is  opposed  to  that  of  the  majority 
of  his  fellows  should  induce  him  to  doubt  the  correctness  of  his  own 
views  and  to  weigh  carefully  the  opinions  of  his  associates  and  the 
arguments  and  reasons  on  which  they  are  founded.  Ahearn  v.  Mann,  60 
N.  H.  472;  Gibson  v.  Minneapolis,  St.  P.  &  S.  S.  M.  E.  Co.  55  Minn. 
177,  56  N.  W.  686.  This  on  the  principle  that  all  men  usually  know 
more  than  one  man  and  that  he  ought  to  give  due  deference  to  the 
will  of  the  majority.  Cowan  v.  Umbas,og  Pulp  Co.  91  Me.  26,  39  Atl. 
340.     So,  it  is  proper  to  instruct  the  jury  that  no  juror  should  refuse 
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to  agree  from  mere  pride  of  opinion,  tliough  he  should  not  surrender 
any  conscientious  views.  Warlicic  v.  Plonlc,  103  N.  C.  81,  9  S.  E. 
190.  But  a  statement  of  the  trial  judge  upon  calling  the  jury  into 
court,  and  being  informed  that  eleven  of  the  jurors  could  agree  on 
a  verdict,  that  he  trusted  that  every  juror  was  acting  rationally 
and  that  no  one  was  acting  from  a  dogmatic  spirit  merely  for  the 
purpose  of  asserting  his  opinion,  constitutes  reversible  error.  MePcak 
V.  Missouri  P.  R.  Co.  128  Mo.  617,  30  S.  W.  170. 

Any  language  of  the  court  is  improper  which  may  reasonably  be  construed 
to  mean  that  a  juror  may  yield  individual  convictions  of  right  and 
agree  with  his  fellows  for  the  sake  of  reaching  a  verdict,  whether  or 
not  his  judgment  is  convinced  and  his  conscience  satisfied.  Randolph 
V.  Lampkin,  90  Ky.  551,  10  L.R.A.  87,  14  S.  W.  538;  Goodsell  v.  See- 
ley,  46  Mich.  623,  10  N.  W.  44;  Sargent  v.  Lawrence,  16  Tex.  Civ.  App. 
540,  40  S.  W.  1075;  Mahoney  v.  San  Francisco  &  S.  M.  R.  Co.  110 
Cal.  471,  42  Pac.  968.  Thus,  it  is  error  for  the  court  to  state  to  the 
jury,  after  their  failure  to  agree,  that  if  they  cannot  obtain  exactly 
what  they  want  "get  the  next  best  thing  to  it.''  Southern  Ins.  Co.  v. 
White,  58  Ark.  277,  24  S.  W.  425.  And  it  is  error  to  instruct  the  jury 
that  the  law  expects  and  will  tolerate  reasonable  compromise  and  con- 
cessions in  order  to  arrive  at  a  verdict.  Richardson  v.  Coleman,  131 
Ind.  210,  29  N.  E.  909.  And  an  assignment  of  error  that  the  remarks 
of  the  court  coerced  the  jury  into  rendering  a  verdict  not  in  accord- 
ance with  their  belief  will  be  sustained,  where  they  were  told  that  the 
rendition  of  the  verdict  was  a  matter  of  judgment,  and  not  of  con- 
science. Miller  v.  Miller,- 187  Pa.  572,  41  Atl.  277.  And  to  state  that 
■'no  juror  ought  to  remain  entirely  firm  in  his  own  conviction  one  way 
or  the  other  until  he  has  made  up  his  own  mind  beyond  all  question 
that  he  is  necessarily  right  and  the  others  are  necessarily  wrong"  is 
to  announce  an  incorrect  statement  of  law  which  will  require  reversal. 
Cranston  v.  New  York  C.  &  H.  R.  R.  Co.  103  N.  Y.  614,  9  N.  E.  500. 

In  order  that  a  verdict  may  result  from  a  further  deliberation  of  the  jury 
after  proper  admonitions  as  to  their  duty  to  try  to  agree,  it  is  well 
settled  that  it  is  entirely  within  the  sound  discretion  of  the  judge 
as  to  how  long  to  keep  them  together,  and  it  is  no  error  or  irregularity 
for  him  to  refuse  to  discharge  them  until  he  is  satisfied  that  there  is 
no  reasonable  prospect  of  an  agreement.  White  v.  Calder,  35  N.  Y. 
183,  33  How.  Pr.  392;  Erwin  v.  Hamilton,  50  How.  Pr.  32;  Coit  v. 
Waples,  1  Minn.  134,  Gil.  110;  German  Sav.  Bank  v.  Citizen's  Nat. 
Bank,  101  Iowa,  530,  70  N.  W.  769;  Chesapeake  &  0.  R.  Co.  v.  Cow- 
herd, 96  Ky.  113,  27  S.  W.  990.  See  People  v.  Green,  13  Wend.  55, 
where  the  jury  were  discharged  after  they  had  deliberated  only  thirty 
minutes,  and,  although  a  criminal  case,  the  rule  seems  to  apply  with 
even  greater  force  in  civil  cases. 

When  satisfied  there  is  no  reasonable  prospect  of  an  agreement  it  is  his 
duty  to  discharge  them.  People  v.  Green,  13  Wend.  55;  Green  v.  Tel- 
fair, 11  How.  Pr.  260.     But  the  judge  cannot  make  an  agreement  of 
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the  jury  a  condition  of  their  discharge.  Slater  v.  Mead,  53  How.  Pr. 
57. 
And  it  seems  he  should  not  intimate  to  them  how  long  he  intends  to  keep 
them  together.  Green  v.  Telfair,  11  How.  Pr.  260;  Peg.  v.  Charles- 
worth,  1  Best  &  S.  523,  where  Crompton,  J.,  says:  "It  is  a  dangerous 
thing  to  say  that  the  jury  should  be  discharged  in  a  certain  time,  or 
in  a  few  hours.  I  think  that  they  ought  to  be  kept,  not,  as  the 
chief  justice  says,  to  coerce  them,  but  for  such  a  time  as  they  should 
not  be  able  to  say,  'We  need  not  agree  in  a  verdict;  we  will  wait  for 
such  a  time  and  then  we  shall  be  discharged.' "  Compare  Brwin  v. 
Hamilton,  50  How.  Pr.  35.  In  some  states  the  matter  is  regulated  by 
statute;  as  in  New  York,  where,  following  the  common-law  rule,  the 
Code  of  Civil  Procedure,  §  1181,  provides  that  the  jury  may  be  dis- 
charged, in  case  of  disagreement,  after  being  kept  together  for  such  a 
time  as  is  deemed  reasonable  by  the  court.  N.  Y.  Code  Civ.  Proc.  §§ 
1181,  3347. 


XXVL— GENEEAL  VEEDICT  AND  ITS  INCIDENTS. 

1.  Form  of  general  verdict. 

2.  Verdict  may  be  oral  or  written. 

3.  Signing  the  verdict. 

4.  Surplusage. 

5.  Conforming  verdict  to  evidence. 

6.  Obedience  to  instructions. 

7.  Responsiveness  to  issues. 

8.  Certainty  as  to  prevailing  party. 

9.  Certainty  as  to  finding  or  recovery. 

10.  Stating  amount  of  recovery. 

a.  In  general. 

b.  Computing   interest. 

11.  Allowing  more  than  demanded. 

12.  Allowing  excessive  damages. 

13.  Allowing  inadequate  damages. 

14.  Improper  allowance  of  interest. 

15.  Eeception  of  verdict. 

a.  When,  where,  and  by  whom  received. 

b.  Presence  of  parties. 

c.  Polling  the  jury. 

(1)  In  general. 

(2)  When  request  to  poll  sliouUl  he  made. 

(3)  Mode  of  polling. 

(4)  Eight   and   consequence   of  dissent. 

16.  Chance  verdict. 

17.  Compromise   or  quotient  verdict. 

18.  Number  and  unanimity  of  jurors. 

19.  Amendment  of  verdict. 

a.  Power  of  jury  to  correct  verdict. 

b.  Power  of  court  to  require  jury  to  correct. 

c.  Power  of  court  to  correct. 

d.  Argument  on  question  of  correcting. 

e.  Exception  to  correction. 

f.  Amendment  after  discharge   of   jury. 

20.  Sealed  verdict. 

1.  Form  of  general  verdict. 

In  the  absence  of  an  express  statute,^  or  rule  of  court,'  pre- 
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scribing  the  form  of  a  general  verdict  to  be  returned  by  the 
jury,  the  form  of  the  verdict  is  governed  by  no  hard  and  fast 
rule ;  and  so  long  as  it  clearly  manifests  the  intention  and  find- 
ing of  the  jury  upon  the  issue  submitted  to  them,  it  will  not  be 
overthrown  because  of  defects  of  form  merely.^ 

I  Statutes  sometimes  prescribe  the  form  of  the  verdict.  Thus,  an  article 
of  the  Louisiana  Code  of  Practice  (art.  522)  declares  that  "the  form 
of  a  general  verdict  consists  in  the  foreman  indorsing  on  the  back 
of  the  petition  these  words,  'verdict  for  the  plaintiff  for  so  much, 
with  interest,'  if  it  has  been  prayed  for;  or  'verdict  for  the  defend- 
ant,' according  as  the  verdict  is  for  plaintiff  or  defendant."  This 
article  is,  however,  held  to  be  directory  merely  and  a  substantial 
compliance  therewith  is  sufficient.  Wichtrecht  v.  Fasnacht,  17  La. 
Ann.  360  (sustaining  a  verdict  thus, — "we  agree  to  give  to"). 
The  Louisiana  statute  was  held,  however,  to  have  no  application  to  a 
verdict  rendered  in  a.  Federal  court  sitting  in  that  state,  in  Parks 
V.  Turner,  12  How.  39,  13  L.  ed.  883;  the  sufficiency  of  the  verdict 
in  its  form,  as  well  as  the  question  of  its  force  and  effect,  depending 
upon  the  rules  of  the  common  law  and  the  statutes  of  the  United 
States.  This  case,  it  will  be  seen,  was  decided  prior  to  the  act  of 
Congress  of  June,  1872,  conforming  the  practice,  pleadings,  and  form 
and  mode  of  proceeding  in  the  Federal  courts  as  nearly  as  may  be 
to  that  of  the  state  courts  in  which  they  are  sitting;  and  the  ques- 
tion as  to  whether  the  form  of  a  verdict  to  be  returned  by  a  jury 
in  a  Federal  court  is  to  be  governed  by  a  local  statute  or  rule  of 
court,  if  there  be  such,  does  not  seem  directly  to  have  been  passed 
upon. 
8  Thus  rule  33  of  the  Massachusetts  superior  court  of  1874  prescribed 
that  "the  general  form  of  verdict  shall  be  as  follows:  If  for  plaintiff, 
'The  jury  find  for  the  plaintiff,  and  assess  damages  in  the  sum  of 

;'  if  for  the  defendant,   'The  jury  find  for  defendant,' —  unless 

the  court  shall  in  particular  cases  otherwise  order.''  And  a  paper 
signed  by  the  foreman  of  the  jury,  although  it  did  not  mention  the 
name  of  the  case  in  which  it  was  rendered,  finding  "for  plaintiff  in 
the  sum"  specified,  and  which  showed  that  it  had  been  rendered  in 
open  court  as  the  verdict  in  that  case,  and  had  been  filed  in  the 
case  as  such  verdict,  was  held  to  be  an  effective  verdict  for  plaintiff 
within  the  rule  of  court  mentioned,  inasmuch  as  the  record  of  the 
court  supplied  any  omission  as  to  the  title  of  the  cause,  in  Miller 
V.  Morgan,  143  Mass.  25,  8  N.  E.  644. 
And  the  42d  common  law  rule  of  that  court,  in  effect  July  1,  1900,  is 

in  the  same  language  as  rule  33,  quoted  above. 
3  Lincoln  v.  Cambria  Iron  Co.  103  U.  S.  412,  26  L.  ed.  518. 
The  rule   is  that  a  verdict  is  not  bad  for   informality  if  the  court  can 
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understand  it.  It  is  to  have  a  reasonable  intendment,  and  is  to 
receive  a  reasonable  construction,  and  must  not  be  avoided  except 
from  necessity.  Steele  v.  Empson,  142  Ind.  397,  41  N.  E.  822.  And 
immaterial  defects  or  unimportant  inaccuracies  will  not  prevail  to 
overthrow  the  verdict.  Case  v.  Hall,  2  Ind.  Terr.  8,  46  S.  W.  180, 
citing  Elliott,  App.  Proc.  p.  292,  §  342;  Hartford  F.  Ins.  Co.  v.  Van- 
duzor,  49  111.  489;  Floege  v.  Wiedner,  77  Tex.  311,  14  S.  W.  132; 
Harran  v.  Klaus,  79  Wis.  383,  48  N.  W.  479. 

Nor  will  mere  clerical  inaccuracies  be  permitted  to  destroy  a  verdict 
otherwise  unobjectionable;  such  as,  "We,  the  jurors"  instead  of  "We, 
the  jury,"  or  misspelling  the  word  "foreman."'  Ryors  v.  Prior,  31 
Mo.  App.  555.  Or  a  slight  error  in  spelling  the  plaintiff's  name  in 
the  body  of  the  verdict,  his  name  being  correctly  spelled  in  the  other 
places  where  found.  Missouri,  K.  &  T.  E.  Co.  v.  Turley,  1  Ind.  Terr. 
275,  37  S.  W.  52.  To  similar  effect  see  Edmondson  v.  Beals,  27  Kan. 
656. 

The  mere  fact  that  the  verdict  is  entitled  in  the  name  of  the  plaintiff 
and  one  of  the  defendants  is  immaterial.  Indeed,  it  need  not  be 
entitled  at  all.     McGarrity  v.  Byington,  12  Cal.  426. 

And  a  verdict  the  caption  to  which  named  the  defendant,  a  railroad  cor- 
poration, by  its  initials  merely,  but  otherwise  sufficiently  identified 
the  cause,  and  in  which  the  findings  of  the  issue  submitted  could 
be  ascertained  and  clearly  understood,  was  upheld  in  Kelsey  v.  Chicago 
&  N.  W.  R.  Co.  1  S.  D.  80,  45  N.  W.  204.  And  in  Missouri  P.  R.  Co. 
v.  Kingsbury,  —  Tex.  Civ.  App.  — ,  25  S.  W.  322,  a  verdict  against 
a  corporation  described  by  abbreviations  of  the  several  words  con- 
stituting its  name  was  held  to  authorize  the  entry  of  a  judgment 
against  the  corporation  by  its  proper  name,  the  verdict  indicating 
with   sufficient   clearness   the   party   against  which   it  was   rendered. 

So,  also,  that  the  jury  say  they  "believe"  instead  of  "find"  is  a  mere  formal 
defect,  not  invalidating  the  verdict,  see  Patton  v.  Gregory,  21  Tex. 
513.  "What  they  find  or  what  they  believe  is  from  the  evidence, 
and  in  either  form  of  expression  amounts  to  the  same  thing." 

Nor  is  the  validity  of  the  verdict  affected  by  the  use  of  the  dollar  sign 
($)  instead  of  the  word  dollars,  in  assessing  damages.  Mayson  v. 
Sheppard,   12   Rich.    (L.)    254. 

Nor  will  the  omission  of  the  word  "dollars"  following  the  amount  of  the 
recovery  awarded  affect  the  validity  of  the  verdict.  Hopkins  v. 
Orr,  124  U.  S.  510,  31  L.  ed.  523,  8  Sup.  Ct.  Rep.  590.  So  held  also 
of  the  omission  of  the  dollar  sign  preceding  tlie  amount  of  the  recov- 
ery set  out  in  figures.  Provo  Mfg.  Co.  v.  Severance,  51  Mo.  App. 
260.  See  also  Hall  v.  King,  29  Ind.  205  (sustaining  n  verdict  assess- 
ing the  amount  of  the  recovery  at  a  sum  specified  in  words,  but  omit- 
ting the  word  "dollars,"  but  in  which  the  amount  was  also  set  out 
in  figures  to  which  was  prefixed  the  dollar  sign    ($).     In  Illinois  a 
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verdict  in  which  the  word  "dollars"  is  omitted  is  defective  in  substance 
(Kankakee  Stone  &  Lime  Co.  v.  Cogan,  74  111.  App.  78),  unless  it 
appears  that  the  clerk  in  reading  the  verdict  supplies  the  omitted 
word,  and  the  jury  through  the  foreman,  in  response  to  tlie  ques- 
tion propounded  by  the  clerk,  declare  that  the  verdict  as  read  by 
the  clerk  is  their  verdict.  Griffin  v.  Larned,  111  111.  432;  Mexican 
Amole  Soap  Co.  v.  Clarke,  72  111.  App.  655. 

Nor  does  the  omission  of  both  the  word  "dollars"  and  the  dollar  sign, 
where  the  suit  is  for  money  and  the  charge  does  not  authorize  the 
recovery  of  anything  else.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Fink,  4  Tex. 
Civ.  App.  269,  23  S.  W.  330. 

As  to  the  power  of  the  judge  to  authorize  the  jury  to  bring  in  a  sealed 
verdict,  see  infra,  §  21. 

And  as  to  receiving  a  sealed  verdict,  see  post,  chapter  xxvn.,  Receiving 
Verdict,  §  21. 

As  to  the  necessity  for  the  presence  of  the  parties  when  a  verdict  is  re- 
ceived; the  time  when  and  the  place  where  it  may  be  received;  the 
correction  of  the  verdict;  failure  of  the  jury  to  answer  special  in- 
terrogatories or  to  agree  generally;  the  effect  of  special  findings,  and 
other  questions  raised  when  the  verdict  is  received,  or  by  applications 
after  verdict,  see  post,  chapters  xxvi.  and  xxix. 

2.  Verdict  may  be  oral  or  written. 

'Not  does  the  validity  of  a  verdict  depend  upon  its  being  re- 
duced to  writing,  but  it  may  be  given  in  by  the  foreman  of  the 
jury  either  orally  or  in  writing,^  at  least  unless  it  is  expressly 
required  by  statute  that  the  verdict  shall  be  in  writing.^ 

1  The  verdict  may  be  reduced  to  writing  and  signed  by  the  jury  or  it 
may  be  delivered  ore  tenus  by  the  foreman.  The  validity  of  the  ver- 
dict does  not  depend  upon  its  being  reduced  to  writing  and  signed 
by  the  members  of  the  jury,  but  whatever  may  be  pronounced  by 
the  jury  in  open  court,  whether  in  writing  or  verbally  through  the 
foreman,  is  to  be  regarded  as  the  verdict  of  the  jury.  Griffin  v. 
Larned,  111  111.  432.  By  express  statute  in  Illinois  the  verdict  may 
be  oral.     3  Starr  &  C.  Anno.  Stat.  p.  3054,  T[  57. 

The  jurors  acting  as  a.  body  speak  through  their  foreman.  They  declare 
by  his  voice  their  verdict  and  their  assent  to  the  same  as  recorded; 
and  his  assent  is  conclusive  upon  all  unless  a  disagreement  be  ex- 
pressed at  the  time.     Blum  v.  Pate,  20  Cal.  70. 

And  it  has  been  held  in  a  Louisiana  case  that  the  validity  of  a  verdict 
is  not  affected  by  the  fact  that  it  is  written  in  a  foreign  language, 
the  only  one  in  which  the  jurors  can  write,  where  it  is  translated  into 
English  under  direction  of  the  court,  read  to  the  jury  as  translated, 
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assented  to  by  them  as  read,  signed  by  their  foreman,  and  recorded 
by  the  clerk  in  their  presence.    Walsh  v.  Barrow,  3  La.  Ann.  265. 

*  Statutes  in  several  states  require  the  verdict  to  be  in  writing  and  signed 
by  the  foreman  of  the  jury;  and  many  courts  have  held  the  provision 
relating  to  the  signature  of  the  foreman  to  be  directory  merely  (see 
cases  cited  to  note  in  next  succeeding  section),  without  passing  di- 
rectly on  the  question  whether  or  not  the  requirement  that  the  verdict 
must  be  in  writing  is  mandatory.  See,  for  instance,  McFarland  v. 
Muscatine,  98  Iowa,  199,  67  N.  W.  233;  Berry  v.  Pusey,  80  Ky.  166. 
In  Sage  v.  Brown,  34  Ind.  464,  however,  it  was  said  that  there  could 
be  neither  a  general  nor  a  special  verdict  unless  in  writing  and 
signed  by  the  foreman  as  provided  by  statute,  although  the  question 
there  was  as  to  the  signature  of  the  foreman  to  special  findings.  And 
Miller  v.  Mabon,  6  Iowa,  456,  seems  to  hold  that  under  the  Iowa 
statute  the  verdict  must  be  in  writing. 

It  would  seem,  however,  from  Sage  v.  Brown,  34  Ind.  464,  that  these 
requirements  may  be  waived  by  consent  of  the  parties  through  their 
counsel.     See  also  Menne  v.  Neumeister,  25  Mo.  App.  300. 

3.  Signing  the  verdict. 

'Not  need  the  verdict  be  signed,^  unless  required  by  statute.^ 

lAt  common  law  a  verdict  need  not  be  signed.  Gurley  v.  O'Dwyer,  61 
Mo.  App.  348;  Duncan  v.  Oliphant,  59  Mo.  App.  1.  And  see  Com.  v. 
Kipperdon,  Litt.  Sel.  Cas.  195,  where  the  court  said:  "We  are  not 
appraised  of  any  law  requiring  the  verdict  of  a  petit  jury,  either  in 
a  criminal  or  civil  case,  to  be  signed;  and  it  would,  no  doubt,  be 
good  without  it;  yet  we  know  that  it  is  the  usual  practice  for  one 
of  the  jury  to  sign  it,  and  very  often  as  foreman.  But  most  certainly 
the  omission  of  this  circumstance  would  not  render  it  void."  There 
is  now,  however,  a  statute  in  Kentucky  requiring  the  verdict  to  bo 
signed  by  the  foreman  of  the  jury.    See  next  succeeding  note. 

But  a  paper  purporting  to  contain  a  verdict  of  a  jury  delivered  by  the 
foreman  to  the  clerk,  but  not  signed  by  him  or  by  the  jury,  and  not 
assented  to  by  the  jury  as  their  finding,  cannot  be  entered  of  record 
as  their  verdict,  after  their  discharge  from  further  consideration  of 
the  case.  Rose  v.  Harvey,  18  E.  I.  527,  30  Atl.  459.  As  to  whether 
the  discharge  of  the  jury  terminates  their  power  over  the  verdict, 
see  post,  §  19,  f. 

!As  stated  in  a  previous  note  (see  note  2,  preceding  section),  statutes 
in  several  of  the  states  required  the  verdict  to  be  signed  by  tlie  fore- 
man; but  this  provision  is  usually  held  to  be  directory.  Morrison 
V.  Overton,  20  Iowa,  465;  McFarland  v.  Muscatine,  98  Iowa,  190,  67 
N.  W.  233;  Berry  v.  Pusey,  80  Ky.  166;  Gurley  v.  O'Dwyer,  61  Mo. 
App.  348.     "The  foreman's  signature  is  a  mere  element  in  the  formal 
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authentication  of  the  verdict.  The  statutes  requiring  it  must  .  .  . 
be  regarded  as  directory  only,  and  not  mandatory  or  as  prescribing 
an  essential  to  the  validity  of  the  proceeding."  Menne  v.  Neumeister, 
25  Mo.  App.  300.  And  in  Harris  v.  Barden,  24  Ga.  72,  an  action  on  a 
judgment,  objection  was  made  to  the  introduction  of  the  judgment 
in  evidence  on  the  ground  that  it  did  not  contain  the  names  of  the 
jurors  by  whom  the  verdict  was  rendered,  but  the  court,  reversing 
the  trial  court,  held  the  objection  to  be  without  merit,  saying:  "This 
objection  is  based  on  the  mode  of  proceeding  in  England.  There, 
where  the  trials  are  at  bar  or  at  nisi  prius,  each  cause  has  its  dis- 
tinct jury,  and  the  names  of  the  jurors  appear  in  the  judgment  roll. 
Here,  our  juries  are  impaneled  differently,  and  all  causes  at  issue, 
at  one  term  of  the  court,  are  submitted  to  juries,  summoned  and 
impaneled  according  to  our  statutes  for  the  trial  of  every  cause  de- 
pending between  parties  litigating  at  that  term.  Their  names  appear 
on  the  minutes  at  the  beginning  of  the  term.  In  no  case  tried  by  a 
petit  jury  do  the  names  of  the  jurors  who  tried  it  appear  in  the 
verdict  .  .  .  but,  if  in  any  case,  that  be  not  done,  and  the  ver- 
dict appears  in  the  record  without  his  [the  foreman's]  signature,  and 
a  judgment  is  signed  thereupon,  it  must  be  presumed  that  the  ver- 
dict was  satisfactory  to  the  court,  and  deemed  by  it  to  be  sufficient, 
in  form  and  substance,  to  warrant  the  judgment." 
And  interrogatories  and  answers  are  not  to  be  disregarded  on  the  ground 
that  they  are  not  signed  by  the  foreman  of  the  jury,  merely  because 
the  word  "foreman"  is  not  added  to  the  name,  where  his  name  is 
properly  signed  as  foreman  to  the  general  verdict.  Norwich  Union 
F.  Ins.  Soc.  v.  Girton,  124  Ind.  217,  24  N.  E.  984. 
But  the  failure  of  the  foreman  of  a  jury  to  sign  the  verdict  if  material 
is  waived  by  permitting  the  verdict  to  be  received  and  judgment 
rendered  thereon  without  objection.  Northern  P.  R.  Co.  v.  Urlin,  358 
U.  S.  271,  39  L.  ed.  977,  15  Sup.  Ct.  Rep.  840;  Duncan  v.  Oliphant, 
59  Mo.  App.  1  (holding  proper  method  of  reaching  objection  to  be  by 
motion  in  arrest).  The  verdict  should  be  signed  by  the  foreman,  but 
the  signature  may  be  waived  by  the  defeated  party.  McCaskey 
Register  Co.  v.  Keena,  81  Conn.  656,  71  Atl.  898. 
So  held,  also,  of  a  failure  of  the  foreman  to  sign  answers  to  special 
interrogatories.  Thompson  v.  Thompson,  49  Neb.  157,  68  N.  W. 
372;  Menne  v.  Neumeister,  25  Mo.  App.  300. 
In  Texas,  a  statute  authorizes  trials  with  a  jury  of  less  than  twelve,  but 
not  less  than  nine,  without  regard  to  the  consent  of  the  parties, 
and  in  such  case  the  verdict  must  be  signed  by  each  of  the  jurors 
returning  it.  But  where,  by  consent  and  agreement  of  the  parties, 
as  provided  by  the  statute,  the  trial  is  had  with  less  than  twelve 
jurors,  one  of  them  having  been  excused  during  trial,  their  verdict 
is  sufficient  if  signed  by  only  one  of  them  as  foreman.  Tram  Lumber 
Co.  V.  Hancock,  70  Tex.  312,  7  S.  W.  724.     The  rule  prescribed  for 
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verdicts  requiring  the  signatures  of  all  the  jurors  has  no  application 
in  such  case.  Bluefields  Banana  Co.  v.  Wollfe,  —  Tex.  Civ.  App.  — , 
22  S.  W.  269. 

4.  Surplusage. 

Matter  contained  in  a  verdict  which  is  immaterial  or  not  re- 
sponsive to  the  issues  may  be  treated  as  surplusage,^  and  reject- 
ed, so  as  to  validate  the  verdict,  if  the  remaining  portion  thereof 
is  responsive  to  the  issues  and  not  otherwise  objectionable.^ 

1  "If  the  jury  give  a  verdict  of  the  whole  issue,  and  of  more,  etc.,  that 
which  is  more  is  surplusage,  and  shall  not  stay  judgment;  for  utils 
per  inutile  non  vitiatur,  but  necessary  incidents  required  by  law  the 
jury  may  finde."     2  Co.  Litt.  227a. 

The  maxim  is,  Utile  per  inutile  non  vitiatur;  and  the  maxim  is  con- 
stantly applied  to  uphold  verdicts  in  which  the  useless  matter  may 
be  rejected  as  surplusage.  Martin  v.  Ohio  River  R.  Co.  37  W.  Va. 
349,  16  S.  E.  589. 

So,  in  Windham  v.  Williams,  27  Miss.  313,  it  is  said  that  "if  more  be 
found  than  is  necessary,  it  may  be  disregarded  as  surplusage,  but 
it  does  not  vitiate  that  which  is  necessary  and  well  found." 

2Lassiter  v.  Thompson,  85  Ala.  223,  6  So.  33;  Muir  v.  Meredith,  82  Cal. 
19,  22  Pac.  1080 ;  Hudson  v.  Hawkins,  79  Ga.  274,  4  S.  E.  682 ;  North 
&  South  Street  R.  Co.  v.  Crayton,  86  Ga.  499,  12  S.  E.  877 ;  Newman 
V.  Chicago,  153  111.  469,  38  N.  E.  1053;  Van  Meter  v.  Barnett,  119 
Ind.  35,  20  N.  E.  426;  Evansville  &  T.  H.  R.  Co.  v.  Tohill,  143  Ind. 
49,  41  N.  E.  709  (special  verdict)  ;  Wilson  v.  Durant,  1  Ind.  Terr. 
532,  42  S.  W.  282;  Miller  v.  Shackleford,  4  Dana,  264  (special  verdict)  ; 
Tuley  V.  Mauzey,  4  B.  Mon.  5 ;  Pejepscot  Proprs.  v.  Nichols,  10  Me.  256 ; 
Ashton  V.  Touhey,  131  Mass.  26;  Gover  v.  Turner,  28  Md.  600;  Rawson 
V.  McElvaine,  49  Mich.  194,  13  N.  W.  513;  Coit  v.  Waples,  1  Minn. 
134,  Gil.  110;  Windham  v.  Williams,  27  Miss.  313;  Hancock  v.  Buck- 
ley, 18  Mo.  App.  459;  Tucker  v.  Cochran,  47  N.  H.  54;  Hawkins  v. 
House,  65  N.  C.  614;  Richmond  v.  Tallmadge,  16  Johns.  307  (special 
verdict)  ;  Brigg  v.  Hilton,  99  N.  Y.  517,  52  Am.  Rep.  63,  3  N.  E. 
51;  Foote  v.  Woodworth,  66  Vt.  216,  28  Atl.  1034  (dictum);  Martin 
v.  Ohio  River  R.  Co.  37  W.  Va.  349,  16  S.  E.  589;  Parkinson  v.  Mc- 
Quaid,  54  Wis.  475,   11  N.   W.  682. 

So  held  as  to  conclusions  of  law  contained  in  a  special  verdict.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Erwin 
v.  Clark,  13  Mich.  10;  Smith  v.  Ireland,  4  Utah,  189,  7  Pac.  749. 

And  of  findings  in  a  special  verdict  which  are  outside  the  issues.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210,  23  N.  E.  246.  See 
also  Responsiveness  to  issues,  infra,  §  7,  note  2. 
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And  a  verdict  which  is  a  distinct  and  explicit  finding  with  respect  to  the 
cause  of  action  alleged  by  each  party  is  not  invalidated  by  the  fact 
that  it  improperly  attempts  to  apportion  the  costs,  and  should  not 
be  refused,  as  the  improper  finding  may  be  rejected  as  surplusage. 
State  ex  rel.  Fuller  v.  Beall,  48  Neb.  817,  67  N.  W.  868  (where  man- 
damus to  compel  the  judge  to  receive  and  enter  of  record  such  a  ver- 
dict was  granted). 

But  a  portion  of  a  verdict  clearly  responsive  to  an  issue  cannot  be  treated 
as  surplusage  merely  because  it  is  clearly  erroneous  and  based  upon 
improper  considerations.  McNairy  v.  Gathings,  57  Miss.  215  (holding 
thus  as  to  an  improper  assessment  of  damages). 

5.  Conforming  verdict  to  evidence. 

A  verdict  or  finding  of  the  jury  must  be  based  upon  and  con- 
form to  the  evidence ;  and  a  verdict  wholly  unsupported  by  any 
evidence  whatever  should  not  be  allowed  to  stand.^ 

But  that  a  verdict  is  against  evidence,  or  that  the  evidence  is 
insufficient  to  support  it,  is  no  objection  unless  there  is  such  a 
preponderance  of  proof  on  the  other  side  as  to  show  that  mani- 
fest injustice  has  been  done  by  the  verdict,  and  to  warrant  the 
conclusion  the  jury  have  mistaken  or  failed  properly  to  weigh 
the  evidence,  or  that  some  mistake  has  been  made  in  the  appli- 
cation of  legal  principles,  or  to  justify  the  suspicion  of  corrup- 
tion, prejudice,  or  partiality  on  the  part  of  the  jury.^ 

1  Campbell  v.  Jones,  38  Cal.  507;  Bucki  v.  Seitz,  39  Fla.  55,  21  So.  576; 
Sinclair  v.  Hewett,  102  Ga.  90,  29  S.  E.  139;  Ford  v.  Central  Iowa 
E.  Co.  69  Iowa,  627,  21  N.  W.  587,  29  N.  W.  755 ;  Wilson  v.  Hawkeye 
Ins.  Co.  70  Iowa,  91,  30  N.  W.  22;  Casey  v.  Louisville  &  N.  R.  Co. 
84  Ky.  79  (special  verdict)  ;  Iron  Mountain  Bank  v.  Armstrong, 
92  Mo.  265,  4  S.  W.  720;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wallen,  65  Tex. 
568.  See  also  Continental  L.  Ins.  Co.  v.  Yung,  113  Ind.  159,  15  N. 
B.  220,  where  it  is  said  that  whenever  it  can  be  said  that  there  is 
clear  and  convincing  proof  of  an  essential  fact,  contrary  to  the  finding 
of  the  jury  and  that  the  verdict  is  without  any  evidence  fairly  tending 
to  sustain  it,  the  verdict  ought  not  to  stand;  but  held  that  that  could 
not  be  said  of  the  verdict  in  that  case. 

So  held  as  to  a  general  verdict  for  the  gross  amount  sued  for,  where 
the  plaintiff  joins  two  causes  of  action,  and  shows  liability  of  de- 
fendant on  the  first  cause,  but  not  on  the  second.  Kent  v.  Abeel,  12 
Colo.  547,  21  Pac.  718. 

Or  where  the  only  ground  upon  which  the  verdict  rendered  for  plaintiff 
could  be  based  was  thoroughly  disproved.  Goss  &  P.  Mfg.  Co.  v. 
Suelau,  35  111.  App.  103. 
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Or  where  the  verdict  is  based  upon  evidence  consisting  of  an  instru- 
ment invalid  by  reason  of  noncompliance  with  a  statutory  require- 
ment, and  therefore  incompetent  as  evidence,  although  it  was  re- 
ceived in  evidence  with  the  consent  of  the  adverse  party,  but  under 
a  misapprehension  by  both  court  and  counsel  as  to  its  legal  effect. 
Vanderlinde  v.  Canfield,  40  Minn.  541,  42  K.  W.  538. 

Or  where  an  important  special  finding  of  the  jury,  suflScient  of  itself  to 
sustain  a  verdict  and  judgment,  is  wholly  unsupported  by  the  evidence, 
and  such  finding  is  the  probable  support  for  other  important  and 
material  findings,  and  the  verdict  is  against  the  great  preponderance 
of  the  evidence.  Kansas  City  &  P.  R.  Co.  v.  Ryan,  52  Kan.  637,  35 
Pac.  292. 

And  a  jury  should  not  be  allowed  to  give  a  plaintiff  a  verdict  against 
his  own  admissions  and  his  own  case  as  he  makes  it  out,  without 
any  other  reliance  or  evidence.  Karrer  v.  Detroit,  G.  H.  &  M.  E.  Co. 
76  Mich.  400,  43  N.  W.  370. 

Nor  to  make  a  finding  inconsistent  with  an  undisputed  fact  in  the  case. 
Murphey  v.  Weil,  89  Wis.  146,  61  N.  W.  315. 

Omission  to  ask  direction  of  a  verdict  in  his  favor  by  a  plaintiff  consti- 
tutes an  admission  that  there  is  evidence  sufficient  to  carry  the  case 
to  a  jury,  and  precludes  asking  that  a  new  trial  be  granted  on  the 
ground  that  there  is  no  evidence  to  support  the  verdict;  but  not 
where  the  ground  asserted  is  that  the  verdict  is  against  the  weight 
of  the  evidence,  or  is  founded  on  insufficient  evidence.  Slater  v. 
Drescher,  72  Hun,  425,  25  N.  Y.  Supp.  153;  Haist  v.  Bell,  24  App. 
Div.  252,  48  N.  Y.  Supp.  405. 

A  verdict  based  on  incompetent  evidence  alone  cannot  be  sustained,  even 
if  the  evidence  was  admitted  without  objection.  Goehrig  v.  Stryker, 
174  Fed.  897;  Lennox  v.  Interurban  Street  R.  Co.  104  App.  Div. 
110,  93  N.  Y.  Supp.  230. 

A  statute  providing  that  not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  deprives  the  trial  judge  of  power  to  set  aside  a 
third  verdict  upon  the  sole  ground  that  the  evidence  is  insufficient 
to  support  it  where  two  former  verdicts  have  been  set  aside  at  the 
instance  of  the  same  party  for  that  cause  alone,  although  the  judge 
may  think  the  evidence  weak  and  insufficient;  but  not  where  there 
is  no  evidence  whatever  to  support  it.  In  such  case  he  may  set 
aside  a  third  or  any  subsequent  verdict  upon  motion  of  the  same  party. 
East  Tennessee,  V.  &  G.  E.  Co.  v.  Mahoney,  89  Tenn.  311,  15  S.  W. 
652. 

t  Cooke  v.  Navarro,  29  Fed.  346;  Denver  Tramway  Co.  v.  Owens,  20  Colo. 
107,  36  Pac.  848;  Foster  v.  Smith,  52  Conn.  449;  Bissell  v.  Dick- 
erson,  64  Conn.  61,  29  Atl.  226;  Johnson  v.  Norton,  64  Conn.  134, 
29  Atl.  242;  Empire  Coal  &  Min.  Co.  v.  Mcintosh,  82  Ky.  554;  Mc- 
Nerney  v.  East  Livermore,  83  Me.  449,  22  Atl.  372;  Baker  v.  Briggs, 
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8  Pick.  122,  19  Am.  Dee.  311;  Hopkins  v.  Ogden  City,  5  Utah,  390, 
16  Pac.  596.  And  for  some  instances  of  verdicts  which  were  held 
objectionable  within  this  rule,  see:  Marks  v.  Boone,  24  Fla.  177,  4 
So.  532;  Mary  Lee  Coal  &  E.  Co.  v.  Chambliss,  97  Ala.  171,  11  So. 
897;  Rapp  v.  Washington  &  G.  E.  Co.  26  Wash.  L.  Rep.  210;  Chi- 
cago, K.  &  N.  E.  Co.  V.  Muncie,  56  Kan.  210,  42  Pac.  710;  Cherokee 
&  P.  Coal  &  Min.  Co.  v.  Stoop,  56  Kan.  426,  43  Pac.  766;  Smith  v. 
California  Ins.  Co.  85  Me.  348,  27  Atl.  191;  Reid  v.  Young,  7  App. 
Div.  400,  39  N.  Y.  Supp.  899;  Averill  v.  Robinson,  70  Vt.  161,  40 
Atl.  49;  McCoy  v.  Milwaukee  Street  R.  Co.  82  Wis.  215,  52  N.  W. 
93. 

It  is  the  duty  of  a  court  in  its  relation  to  the  jury  to  protect  parties 
from  unjust  verdicts  arising  from  ignorance  of  the  rules  of  law  and 
of  evidence,  from  impulse  of  passion,  of  prejudice,  or  from  any  other 
violation  of  his  lawful  rights  in  the  conduct  of  a,  trial.  This  is 
done  by  making  plain  to  them  the  issues  they  are  to  try,  by  admit- 
ting only  such  evidence  as  is  proper  in  these  issues  and  rejecting  all 
else;  by  instructing  them  in  the  rules  of  law  by  which  that  evidence 
is  to  be  examined  and  applied,  and  finally,  when  necessary,  by  set- 
ting aside  a  verdict  which  is  unsupported  by  evidence  or  contrary 
to  law.    Pleasants  v.  Fant,  22  Wall.  116,  22  L.  ed.  780. 

That  the  evidence  was  so  conflicting  as  to  warrant  the  court  to  submit 
it  to  the  jury  does  not  necessarily  forbid  the  trial  judge  from  set- 
ting the  verdict  aside  as  against  the  weight  of  evidence.  Suhrada  v. 
Third  Ave.  R.  Co.  14  App.  Div.  361,  43  N.  Y.  Supp.  904. 

The  Missouri  statute,  providing  that  only  one  new  trial  shall  be  allowed 
to  either  party,  except  for  the  reasons  specified  therein,  gives  the 
trial  court  the  right  to  grant  one  new  trial  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence,  although  other  new  trials 
may  have  been  granted  for  other  reasons.  Dean  v.  Fire  Asso.  of 
Philadelphia,   65  Mo.   App.  209. 

That  the  trial  court  cannot,  in  an  action  triable  by  a  jury  as  a  matter 
of  right,  disregard  the  verdict  and  findings  of  the  jury  and  make 
findings  of  its  own  on  which  to  base  a  judgment,  see  Hill  v.  Ellis,  5 
Kan.  App.  532,  48  Pac.  204. 

As  against  the  objection  of  the  insufficiency  of  the  evidence  to  support 
the  verdict,  it  is  sufficient  that  there  is  some  evidence  on  every  ma- 
terial branch  of  the  issues  tending  to  support  the  verdict.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Harper,  11  Ind.  App.  481,  37  N.  E.  41. 

It  is  no  objection  that  the  verdict  of  the  jury  against  a  defendant's  coun- 
terclaim be  wholly  contrary  to  the  evidence,  unless  it  is  prejudicial  to 
him;  and  it  is  not  prejudicial  if  he  has  no  right  to  plead  the  counter- 
claim set  up  by  him  as  such.  Ward  v.  Blackwood,  48  Ark.  396,  3  S. 
W.  624. 

If  there  is  any  evidence  to  support  a  material  finding,  it  cannot  be  stricken 
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from  the  special  verdict  or  the  answer  set  aside  and  a  directly  opposite 
one  substituted  for  it.  If  a  finding  in  a  special  verdict  is  against  a  de- 
cided preponderance  of  the  evidence,  the  remedy  is  by  motion  for  a. 
new  trial.    Ohlweiler  v.  Lohmann,  82  Wis.  198,  52  N.  W.  172. 

The  jury  are  not  bound  to  blindly  adopt  the  testimony  of  an 
interested  witness  merely  because  he  is  not  directly  contradicted 
by  the  testimony  of  other  witnesses,  and  his  character  has  not 
been  impeached.' 

>  He  may  be  contradicted  by  circumstances,  as  in  Dowling  v.  New  York,  4 
N.  Y.  Week.  Dig.  452. 

But  they  must  find  in  accordance  with  the  testimony  of  a  witness  not  a 
party  who  is  unimpeached  and  uncontradicted  and  is  corroborated  by 
others,  although  slight  discrepancies  appear  therein,  and  it  is  not  clear- 
ly shown  that  he  is  not  interested  in  the  result.  Desh  v.  Barnes,  13 
N.  Y.  Week.  Dig.  251. 

6.  Obedience  to  instructions. 

The  instructions  of  the  trial  court  are  the  law  of  the  case  for 
the  jury  to  obey  and  follow,  and  a  verdict  disobedient  thereto  is 
a  verdict  "contrary  to  law,"  '  and  should  be  set  aside,^  even 
though  the  instruction  disobeyed  be  itself  erroneous  in  point  of 
law.' 

But  refusal  of  the  jury  to  accept  and  be  controlled  by  an 
erroneous  instruction  of  the  court  is  not  always  regarded  as 
necessarily  being  reversible  error.* 

1  The  phrase  "contrary  to  law,"  as  ordinarily  used  in  statutes  providing 
for  the  granting  of  a,  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  law,  means  "contrary  to  the  instructions."  Valerius  v. 
Richard,  57  Minn.  443,  59  N.  W.  534. 

And  a  verdict  for  the  plaintiff  which,  in  disregard  of  a  proper  charge  that 
upon  one  of  the  paragraphs  of  plaintiff's  complaint  their  finding  must 
be  for  the  defendant,  is  based  in  part  on  that  paragraph,  is  "contrary 
to  law"  and  insufficient  to  support  a  judgment  for  the  plaintiff.  Cin- 
cinnati, I.  St.  L.  &  C.  R.  Co.  V.  Darling,  130  Ind.  376,  30  N.  E.  416. 

As  to  whether  the  court  have  power  to  correct  a  verdict  objectionable  in 
this  respect,  see  post,  §  19,  c. 

« It  needs  no  authority  to  say  that  the  jury  are  bound  to  take  the  law  from 
the  court.  This  principle  applies  practically  to  every  class  of  cases. 
And,  when  the  law  is  announced  by  the  court,  it  is  the  law  of  the 
case,  until  overruled  by  a  higher  authority.     It  follows,  then,  that  a. 
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verdict  in  direct  conflict  witli  the  law  of  the  court  is  a  verdict  against 
the  law,  and  will  in  all  eases  be  vacated  in  the  first  instance,  either  swi 
sponte  by  the  judge,  or  on  motion  of  the  aggrieved  party.  Any  other 
doctrine  would  lead  to  the  utmost  confusion.  If  the  jury  could  ques- 
tion the  charge  of  the  judge  the  result  would  be  that,  in  every  case, 
the  whole  case,  both  law  and  facts,  would  go  to  the  jury,  under  the 
hope  that,  whatever  might  be  the  charge  of  the  judge  at  the  time,  he 
could  be  satisfied  afterwards  that  he  was  in  error.  This  could  not  be 
tolerated.  It  would  degrade  the  judiciary  and  unhinge  the  whole 
system.  So  far  as  the  jury  are  concerned,  there  is  no  such  thing  as  the 
charge  of  the  judge  being  contrary  to  law,  because,  whatever  may  be 
his  charge,  it  is  the  law  to  them.  Dent  v.  Bryce,  16  S.  C.  1-14.  To 
the  same  efi^ect,  see:  Declez  v.  Save,  71  Cal.  552,  12  Pac.  722;  South 
Florida  E.  Co.  v.  Rhodes,  25  Fla.  40,  3  L.R.A.  733,  5  So.  633 ;  Bush- 
nell  V.  Chicago  &  N.  W.  E.  Co.  69  Iowa,  620,  29  N.  W.  753;  Kimball 
Bros.  Co.  V.  Citizens'  Gas  &  Electric  Co.  141  Iowa,  632,  118  N.  W. 
891;  Eggert  v.  Templeton,  113  Iowa,  266,  85  N.  W.  19;  Smouse  v. 
Iowa  State  Traveling  Men's  Asso.  118  Iowa,  436,  92  N.  W.  53; 
Union  P.  E.  Co.  v.  Hutchinson,  40  Kan.  51,  19  Pac.  312;  Stevens  v. 
Maxwell,  65  Kan.  835,  70  Pac.  873;  Kansas  City,  Ft.  S.  &  M.  E.  Co. 
v.  Furst,  3  Kan.  App.  265,  45  Pac.  128;  Eafferty  v.  Missouri  P.  E. 
Co.  15  Mo.  App.  559;  Champ  Spring  Co.  v.  Eoth  Tool  Co.  103  Mo.  App. 
103,  77  S.  W.  344;  Jacobs  v.  Oren,  30  Or.  593,  48  Pac.  431;  Hulett 
v.  Patterson,  6  Sadler  (Pa.)  22,  8  Atl.  917;  Tonles  v.  Atlantic  Coast 
Line  E.  Co.  83  S.  C.  501,  65  S.  E.  638;  Morrison  v.  Dickey,  119  Ga. 
698,  46  S.  E.  863;  Council  v.  Teal,  122  Ga.  61,  49  S.  E.  806;  Chicago 
&  E.  I.  E.  Co.  V.  Stonecipher,  90  111.  App.  511;  Strong  v.  Eggert, 
71  Neb.  813,  99  N.  W.  647;  Hyde  v.  Swanton,  72  Vt.  242,  47  Atl.  790. 

But  to  obtain  a  new  trial  upon  that  ground  it  must  be  made  to  appear  that 
there  was  an  instruction  which  was  disregarded.  It  is  not  enough 
that  a  principle  of  law  not  embodied  in  an  instruction  was  disregarded 
by  the  jury.  Valerius  v.  Eichard,  57  Minn.  443,  59  N.  W.  534,  and 
cases  cited. 

And  the  trial  court  is  not  justified  in  vacating  the  verdict  on  its  own 
motion  upon  the  ground  merely  that  it  is  contrary  to  law,  under  a 
statute  limiting  its  right  to  set  aside  the  verdict  to  cases  where  there 
has  been  such  plain  disregard  by  the  jury  of  the  instructions  of  the 
court  as  to  satisfy  the  court  that  the  verdict  was  rendered  under 
misapprehension  of  such  instructions  or  under  the  influence  of  passion 
or  prejudice;  but  the  verdict  must  be  so  perceptibly  in  disregard  of 
the  instructions  as  to  satisfy  the  court  upon  its  announcement  and 
leithout  the  aid  of  argument  and  necessity  of  mature  reflection,  that 
it  is  grossly  erroneous  or  the  result  of  passion  or  prejudice.  Flugel 
V.  Henschel,  6  N.  D.  205,  69  N.  W.  195;  Clement  v.  Barnes,  6  S.  D. 
483,  61  N.  W.  1126. 

Nor  does  the  statute  justify  such  action  on  the  part  of  the  court,  where 
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the  case  was  not  withdrawn  from  the  jury  on  any  proposition  and  a 
verdict  was  not  directed  by  the  court  upon  any  matter.  Townley  v. 
Adams,  118  Cal.  382,  50  Pac.  550. 

3  Reynolds  v.  Keokulc,  72  Iowa,  371,  34  N.  W.  167;  Union  P.  R.  Co.  v. 
Hutchinson,  40  Kan.  51,  19  Pac.  312;  Murray  v.  Heinze,  17  Mont.  353, 
42  Pac.  1057,  43  Pac.  714  (a  well-considered  case)  ;  Boyesen  v.  Heidel- 
brecht,  50  Neb.  570,  76  N.  W.  1089;  Schuyler  v.  Southern  P.  Co. 
—  Utah,  — ,  109  Pac.  458;  Pepperall  v.  City  Park  Transit  Co.  15 
Wash.  176,  45  Pac.  743,  46  Pac.  407,  and  cases  cited.  Especially 
where  the  verdict  is  not  only  contrary  to  the  instructions,  but  is  also 
contrary  to  and  inconsistent  with  special  findings  made  by  the  jury. 
Felton  V.  Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa,  577,  29  N.  W.  618;  Pepper- 
all  V.  City  Park  Transit  Co.  15  Wash.  176,  45  Pae.  743,  46  Pac.  407. 
And  this  principle  was  recognized  in  Brown  v.  Wilson,  45  S.  C.  519,  23 
S.  E.  630,  although  the  verdict  was  held  to  be  in  fact  responsive  to 
the  charge. 

It  matters  not  if  the  instruction  disobeyed  be  itself  erroneous  in  point  of 
law;  it  is,  nevertheless,  binding  upon  the  jury,  who  can  no  more  be 
permitted  to  look  beyond  the  instructions  of  the  court  to  ascertain 
the  law  than  they  would  be  allowed  to  go  outside  of  the  evidence  to 
find  the  facts  of  the  case.  The  consequence  of  such  a  practice  would 
be  to  fearfully  impair  the  integrity  of  trials  by  jury.  The  question 
of  law  in  theory  supposed  to  have  been  settled  by  the  court  before  the 
retirement  of  the  jury,  and  upon  the  determination  of  which  excep- 
tions have  been  reserved,  would  not  have  been  really  determined  at 
all  (otherwise  at  least,  than  as  mere  abstract  propositions  of  law), 
tor  the  jury  would  have  the  right,  in  their  retirement,  to  review  the 
opinion  of  the  court,  and  disregard  his  instructions,  when  they  did  not 
accord  with  their  own  notions  of  the  law  of  the  case,  the  law,  while 
thus  appearing  to  have  been  settled  by  the  court  in  a  particular  way, 
would,  in  reality,  have  been  determined  by  the  jury  in  exactly  the 
opposite  way,  and  while  the  court  would  read  the  verdict  as  the  finding 
of  fact,  arrived  at  by  applying  the  law  as  the  court  had  announced 
it,  the  verdict  would,  in  reality,  be  but  a  reversal  by  the  jury  of  the 
rulings  of  the  court,  for  the  errors  in  point  of  law,  which  the  jury 
were  of  opinion  that  the  court  had  committed.  Such  a  practice  should 
not  be  countenanced  by  an  inquiry  as  to  whether  the  court  below  or 
the  jury  were  mistaken  in  point  of  law  in  the  particular  case. 
,  Emerson  v.  Santa  Clara  County,  40  Cal.  543. 

*A  judgment  will  not  be  reversed  if  the  verdict  be  the  only  one  which 
could  properly  have  been  rendered.  Dern  v.  Kellogg,  54  Neb.  560,  74 
N.  W.  844;  Watts  v.  Norfolk  &  W.  R.  Co.  39  W.  Va.  190,  23  L.R.A. 
674,  19  S.  E.  521,  and  cases  cited;  West  Chicago  Street  E.  Co.  v.  Mann- 
ing, 170  111.  417,  48  N.  E.  958;  Davis  v.  Threlkeld,  58  Kan.  763,  51 
Pac.  226;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Ives,  12  Ind.  App.  602, 
40  N.  E.  923. 

Abbott,  Civ.  Jur.  T.— 48. 
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A  verdict,  although  not  responsive  to  the  instructions  of  the  court,  but  so 
responsive  to  the  issues  presented  by  the  pleadings  as  to  enable  the 
court  to  adjudicate  the  rights  of  the  parties,  was  held  sufficient  in 
Harkey  v.  Cain,  69  Tex.  146,  6  S.  W.  637. 

See  21  L.R.A.  (N.S.)  852,  for  a  note  on  the  right  to  a  reversal  or  a, 
new  trial  where  the  jury  disregard  erroneous  instructions.  The  note  is 
founded  on  Lynch  v.  Snead  Architectural  Iron  Works,  132  Ky.  241, 
116  S.  W.  693,  in  which  it  is  held  that  "the  law  as  laid  down  by  the 
court  in  its  instructions,  although  erroneous,  is  the  law  referred  to 
by  a  statute  permitting  a  new  trial  in  case  the  verdict  is  contrary 
to  law."  Other  authorities  are  cited,  some  of  which  appear  in  the 
foregoing  notes,  from  which  the  doctrine  is  deduced  that  the  disre- 
gard of  erroneous  instructions  by  the  jury  constitutes  a  ground  for 
setting  aside  the  verdict.  The  note  also  reviews  authorities  holding 
a,  different  view;  namely,  "that  a,  new  trial  will  not  be  granted  on 
the  ground  that  the  verdict  is  contrary  to  the  charge  of  the  court, 
where  the  verdict  is  according  to  law,  and  the  charge  against  it." 

7.  Eesponsiveness  to  issues. 

The  verdict  must  be  responsive  to  and  answer  all  the  issues 
made  by  the  pleadings,  and  if  it  varies  from  the  issues  in  a  sub- 
stantial manner,  or  if  it  be  confined  to  a  part  only  of  the  issues, 
no  judgment  can  be  rendered  on  the  verdict.'' 

But  the  verdict  should  not  go  outside  the  issues.^ 
And  where  the  finding  of  one  or  more  of  the  issues  is  decisive 
of  the  cause,  and  negatives,  or  renders  immaterial,  the  other 
issues,  the  jury  need  not  find  as  to  the  latter.' 

1  The  rule  of  law  is  precise  upon  this  point.  A  verdict  is  bad  if  it  varicT 
from  the  issue  in  a  substantial  manner,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule  is  obvious.  It  results 
from  the  nature  and  the  end  of  the  pleadings.  Whether  the  jury  find 
a  general  or  special  verdict,  it  is  their  duty  to  decide  the  very  point  in 
issue.  Perea  v.  Colorado  Nat.  Bank,  6  N.  M.  1,  27  Pac.  322,  citing 
Patterson  v.  United  States,  2  Wheat.  222,  4  L.  ed.  224.  See  also 
the  following  eases,  where  this  principle  is  recognized  and  affirmed,  al- 
though not  always  applied  for  the  reason  that  the  verdict  is  not  open 
to  the  objection:  Johnson  v.  Higgins,  53  Conn.  237,  1  Atl.  616;  Cen- 
tral R.  Co.  V.  Freeman,  75  Ga.  331;  Burke  v.  McDonald,  2  Idaho,  646, 
33  Pac.  49 ;  Wilson  v.  Talley,  144  Ind.  74,  42  N.  E.  362,  1009 ;  Pumph- 
rey  v.  Walker,  75  Iowa,  408,  39  N.  W.  671;  Lancaster  v.  Lancaster,  19 
Ky.  L.  Rep.  577,  41  S.  W.  34;  Gerrish  v.  Train,  3  Pick.  124;  Moriarty 
v.  McDevitt,  46  Minn.  136,  48  N.  E.  684;  Bird  v.  Thompson,  96  Mo. 
424,  9  S.  W.  788;  Cannon  v.  Smith,  47  Neb.  917,  66  N.  W.  999;  l\Iid- 
dleton  V.  Quigley,  12  N.  J.  L.  352;  Thompson  v.  Button,  14  Johns.  S4; 
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Smith  V.  Smith,  17  Or.  444,  21  Pac.  439;  Burdick  v.  Burdick,  15  R.  I. 
165,  1  Atl.  289;  Collins  v.  Kay,  69  Tex.  365,  6  S.  W.  313;  Messick  v. 
Thomas,  84  Va.  891,  6  S.  E.  482. 
But  the  verdict  need  not  conclude  formally  or  punctually  in  the  words  of 
the  issue;  if  the  point  in  issue  can  be  concluded  out  of  the  finding  the 
court  shall  work  the  verdict  into  form  and  make  it  serve  according  to 
the  justice  of  the  case.     Porter  v.  Kummery,  10  Mass.  64. 

Verdicts  are  to  be  favorably  construed,  and  technical  objections  to  the 
want  of  form  in  wording  them  disregarded.  If  it  can  be  inferred  from 
the  verdict  that  the  jury  have  found  the  point  in  issue,  it  is  the  duty 
of  the  court  to  work  and  mould  it  into  form  according  to  the  real 
justice  of  the  case.    Picket  v.  Eiohet,  2  Bibb,  178. 

A  verdict  for  plaintiff  suing  upon  a  note  payable  in  gold  coin  should  so 
find,  and  failure  to  do  so  is  error.     Irvin  v.  Garner,  50  Tex.  48. 

But  a  verdict  is  not  bad  for  not  passing  upon  a,  question  made  by  the 
evidence  alone,  and  not  raised  by  the  pleadings  or  brought  to  the  at- 
tention of  the  jury  by  an  instruction.  Semple  v.  Crouch,  8  Mo.  App. 
593,  Appx.;  Price  v.  Bell,  88  Ga.  740,  15  S.  E.  810. 

And  the  failure  of  the  jury  to  find  upon  issues  raised  upon  a  counter- 
claim in  defendant's  answer  is  not  error  available  to  plaintiff.  North 
Star  Boot  &  Shoe  Co.  v.  Stebbins,  2  S.  D.  74,  48  N.  W.  833. 

2  Swan  V.  Smith,  13  Nev.  257 ;  Bunnell  v.  Buimell,  93  Ind.  595 ;  Deering 
V.  Halbert,  2  Litt.   (Ky.)  291. 

The  verdict  cannot  contradict  or  be  at  variance  with  express  admissions 
contained  in  the  pleadings.  Brayton  v.  Delaware  County,  16  Iowa,  44; 
Watts  V.  Greenlee,  13  N.  C.  (2  Dev.  L.)  87. 

But  a  verdict  which  is  responsive  to  all  the  issues  made  by  the  pleadings 
will  not  be  rejected  because  of  immaterial  findings.  Baum  Iron  Co. 
Union  Sav.  Bank,  50  Neb.  387,  69  N.  W.  939.  See,  also,  Bushnell 
V.  Crooke  Min.  &  Smelting  Co.  12  Colo.  247,  21  Pac.  031,  where  the 
rule  was  sought  to  be  invoked,  but  was  denied  because  the  verdict  was 
not  open  to  the  objection. 

8  Beers  v.  Flock,  2  Ind.  App.  567,  28  N.  E.  lOU;  French  v.  Hanchett,  12 
Pick.  15;  White  v.  Bailey,  10  Mich.  155;  Law  v.  Merrills,  6  Wend.  268; 
Atlantic,  T.  &  0.  E.  Co.  v.  Purifoy,  95  N.  C.  302;  Martin  v.  Clinton 
Bank,  14  Ohio,  187;  Gulf,  C.  &  S.  F.  E.  Co.  v.  James,  73  Tex.  12,  10 
S.  W.  744;  Everit  v.  Walworth  County  Bank,  13  Wis.  419. 

Thus,  a  verdict  in  an  action  of  replevin  finding  ownership  in  plaintiff  is 
sufficient,  without  a  finding  as  to  right  of  possession,  as  the  finding  of 
ownership  carries  with  it  the  right  of  possession,  in  the  absence  of 
evidence  to  the  contrary.  Cassel  v.  Western  Stage  Co.  12  Iowa,  47. 
So  held,  too,  of  a  verdict  finding  plaintiff  entitled  to  possession  of  the 
property,  but  silent  as  to  the  issue  of  ownership.  Fitzer  v.  McCannan, 
14  Wis.  63.    Contra,  Phipps  v.  Taylor,  15  Or.  484,  16  Pac.  171. 
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So  error,  if  any,  in  failing  to  find  upon  issues  of  fact  not  submitted  to  the 
jury  is  not  prejudicial  to  plaintiff,  where  one  complete  defense  was 
found  in  favor  of  defendant,  so  that  plaintiff  could  not  have  recovered 
in  any  event.  People  ex  rel.  Samuel  v.  Cooper,  139  111.  461,  29  N.  E. 
872. 

And  a  general  verdict  in  favor  of  a  wife  suing  for  divorce  and  alimony 
on  the  ground  of  cruelty  will  not  be  set  aside  because  the  jury  did 
not  find  whether  or  not  there  was  condonation  by  cohabiting  together, 
where  in  view  of  defendant's  acts  and  conduct  up  to  the  commencement 
of  the  action  there  can  be  no  possible  ground  to  claim  condonement. 
Morrison  v.  Morrison,  14  Mont.  8,  35  Pac.  1. 

8.  Certainty  as  to  prevailing  party. 

A  verdict  from  vrhich  it  is  impossible  to  ascertain  whether 
the  jury  intended  to  award  a  recovery  for  plaintiff  or  defendant 
is  defective  in  substance  and  no  valid  judgment  can  be  rendered 
thereon.^ 

1  Baughan  v.  Baughan,  114  Ind.  73,  15  N.  E.  466,  17  N.  E.  181. 

Thus,  a  verdict  against  the  wife  alone  in  an  action  against  a  husband  and 
wife  on  a  joint  contract  relating  to  her  separate  estate,  in  which  they 
plead  jointly,  is  void.  Magruder  v.  Belt,  7  App.  D.  C.  303.  And  in 
Porter  v.  Mount,  45  Barb.  422,  a  verdict  against  the  wife  alone  in  an 
action  against  husband  and  wife  as  joint  debtors,  each  answering  sep- 
arately, was  held  a  mistrial,  although  »  discontinuance  as  to  the  hus- 
band was  permitted  on  plaintiff's  motion  in  order  to  retain  the 
verdict. 

So,  where  two  or  more  defendants  are  sued  jointly  for  a  joint  tort,  each 
of  whom  answers  separately,  denying  the  tort  as  to  him,  the  verdict 
must  expressly  declare  in  favor  of  or  against  each,  and  a  general  ver- 
dict for  plaintiff  against  one  defendant  only  will  be  set  aside  at  plain- 
tiff's instance  as  being  no  verdict  at  all  as  to  the  defendant  not  named; 
and  the  fact  that  plaintiff  failed  to  ask  for  its  correction  at  the  time 
it  was  announced  does  not  raise  the  presumption  that  the  issue  as  to 
the  defendant  not  so  named  in  the  verdict  was  abandoned  at  the  trial. 
Kankin  v.  Central  P.  E.  Co.  73  Cal.  93,  15  Pac.  57. 

Train  v.  Taylor,  51  Hun,  215,  4  N.  Y.  Supp.  492,  holds  that  a  verdict 
against  one  and  in  favor  of  another  defendant  cannot  be  rendered  in 
an  action  for  conspiracy. 

But  Houston  v.  Ladies'  Union  Branch  Asso.  87  Ga.  203,  13  S.  E.  634,  holds 
that  a  general  verdict  for  plaintiff  in  an  action  against  two  defendants 
sued  jointly  is  a  finding  against  both,  and  is  sufficiently  certain. 

But  where  two  or  more  defendants  are  sued  severally  and  individually, 
the  verdict  may  find  against  any  one  or  more  of  them,  omitting  all 
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reference  to  the  others,  and  a  valid  judgment  entered  upon  it  for  plain- 
tiflf.  Kaufman  v.  People's  Cold  Storage  &  Warehouse  Co.  10  Misc.  53, 
30  N.  Y.  Supp.  831;  Gulf,  C.  &  S.  F.  R.  Co.  v.  James,  73  Tex.  12,  10  S. 
W.  744;  French  v.  Cresswell,  13  Or.  418,  11  Pac.  62  (holding  that  a. 
verdict  for  plaintiff  in  which  a  line  had  been  drawn  across  the  name 
of  one  of  the  defendants  was  good  against  the  other  defendant ) .  In 
Austin  V.  Appling,  88  Ga.  54,  13  S.  E.  955,  an  action  of  tort  against 
three  persons  sued  as  partners  in  which  two  of  them  filed  pleas  of  non- 
partnership,  and  the  whole  case  was  tried  together,  a  verdict  against 
the  three  was  sustained  as  a.  finding  that  they  were  all  liable  as 
partners,  and  equivalent  to  a  verdict  against  the  partnership;  but  in- 
asmuch as  the  proof  showed  that  but  one  of  the  partners  was  liable, 
the  appellate  court,  applying  the  rule  that  for  torts  partners  may  be 
jointly  and  severally  liable,  affirmed  the  judgment  as  to  the  guilty 
partner,  and  reversed  as  to  the  others  with  direction  to  dismiss. 

So,  also,  the  verdict  may  omit  all  reference  to  a  defendant  as  to  whom 
there  is  no  issue  to  be  tried.  Etter  v.  Hughes,  —  Cal.  — ,  41  Pac. 
790  (where  the  defendant  not  named  had  admitted  his  liability)  ; 
Price  V.  Bell,  88  Ga.  740,  15  S.  E.  810;  Shattuck  v.  North  British  & 
Mercantile  Ins.  Co.  7  C.  C.  A.  386,  19  U.  S.  App.  215,  58  Fed.  609; 
Baker  v.  Thompson,  89  Ga.  488,  15  S.  E.  644  (where  plaintiff  had 
disclaimed  his  right  to  recover  against  the  defendant  not  named )  ; 
Columbia  Phosphate  Co.  v.  Farmers'  Alliance  Store,  47  S.  C.  358,  25 
S.  E.  116  (where  plaintiff  had  dismissed  as  to  the  defendant  not 
named ) . 

Nor  is  the  verdict  made  uncertain  by  the  fact  that  in  finding  for  one  party 
or  the  other  the  jury  have  used  the  plural  instead  of  the  singular, 
where  there  is  in  fact  but  one  party.  Williams  v.  Ewart,  29  W.  Va. 
659,  2  S.  E.  881;  Houston  &  T.  C.  K.  Co.  v.  Berling,  14  Tex.  Civ.  App. 
544,  37  S.  W.  1083;  McGill  v.  Rothger,  45  111.  App.  511.  Or  that  in 
finding  for  plaintiff  they  have  used  the  singular  instead  of  the  plural, 
although  there  are  several  plaintiffs,  and  that  fact  is  elsewhere  ap- 
parent. Missouri,  K.  &  T.  R.  Co.  v.  Jamison,  12  Tex.  Civ.  App.  689, 
34  S.  W.  674 ;  Daft  v.  Drew,  40  111.  App.  266 ;  Hartford  County  Comrs. 
V.  Wise,  71  Md.  43,  18  Atl.  31  (where  the  names  of  the  plaintiffs  ap- 
peared in  full  in  the  caption  of  the  verdict)  ;  Henry  v.  Halsey,  5 
Smedes  &  M.  573. 

So  held,  also,  of  a,  verdict  against  "defendant"  in  an  action  against  part- 
ners, the  jury  proceeding  on  the  theory  that  the  defendant  was  a,  cor- 
poration. Davis  V.  Shuah,  136  Ind.  237,  36  N.  E.  122.  So,  even 
though  they  plead  separately.  Waddingham  v.  Dickson,  17  Colo.  226, 
29  Pac.  177.  See  also  Union  P.  R.  Co.  v.  Smith,  59  Kan.  80,  52  Pac. 
102,  where  a  verdict  in  favor  of  plaintiff  in  an  action  against  a  corpo- 
ration and  the  receivers  in  entire  and  exclusive  control  of  the  corpo- 
rate property,  without  naming  either  defendant,  was  construed  as  a 
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verdict  against  the  receivers  alone,  a  judgment  tliereon  to  be  entered 
against  such  receivers  only. 

A  verdict  entitled  in  the  name  of  the  plaintiff  against  one  of  defendants 
by  name,  and  designating  numerous  other  defendants  as  "et  al.,"  was 
held  good  against  all  those  shown  by  the  record  to  be  the  codefendants 
of  the  one  specifically  named  in  the  verdict,  in  Knox  v.  Gregorious,  43 
Kan.  26,  22  Pac.  981. 

And  in  Blue  v.  McCabe,  5  Wash.  125,  31  Pac.  531,  an  action  against  two 
defendants,  one  of  whom  did  not  appear  or  answer,  a,  verdict  for  the 
plaintifiF  was  upheld  as  good  against  the  defendant  who  appeared  and 
defended,  notwithstanding  that  the  caption  named  the  other  defendant 
as  sole  defendant. 

9.  Certainty  as  to  finding  or  recovery. 

The  verdict  must  with  reasonable  certainty  show  what  finding 
or  recovery  the  jury  intend  to  award ;  *  and  if  a  verdict,  uncer- 
tain in  this  respect  when  returned,  cannot  be  made  certain  by 
the  aid  of  and  reference  to  the  record,  it  is  fatally  defective.^ 

1  Thus,  a  verdict  in  an  action  for  the  recovery  of  personal  property,  which 
does  not  describe  it  except  as  to  quantity,  with  no  description  as  to 
location  to  afford  the  means  of  identification,  is  insufiBcient.  Lock- 
hart  V.  Little,  30  S.  C.  326,  9  S.  E.  511. 

But  a  verdict  assessing  the  value  of  the  "property  taken,''  without  de- 
scribing it,  is  sufiicient  if  reference  to  the  complaint  makes  certain 
what  property  is  meant.  Hobbs  v.  Clark,  53  Ark.  411,  9  L.K.A.  526, 
14  S.  W.  652. 

So  held  also  of  a  verdict  in  an  action  to  obtain  specific  performance  of  con- 
tract for  the  conveyance  of  land.    Bunnell  v.  Bunnell,  93  Ind.  595. 

A  verdict  finding  "no  cause  of  action"  will  support  a  judgment  for  de- 
fendant. Felter  v.  Mulliner,  2  Johns.  181 ;  Glaze  v.  Keith,  55  Neb. 
593,  76  N.  W.  15  (holding  that  a  verdict  in  a  justice's  court  that  the 
jury  find  that  "plaintiff  had  no  cause  of  action  until  the  assignor  and 
executor  of  the  lease  had  settlement  on  old  account"  is  a  verdict  for 
defendant).  Not  so,  however,  in  an  action  of  replevin,  according  to 
Ford  V.  Ford,  3  Wis.  399.  And  Cattell  v.  Despatch  Pub.  Co.  88  Mo. 
356,  holds  that  a  vei-dict  of  "no  cause  for  action"  is  informal;  and 
where  the  jury  decline  to  change  it,  at  the  court's  suggestion,  to  one 
"for  the  defendant,"  it  is  insufficient  to  support  judgment  for  de- 
fendant. 

In  Colorado,  a  statute  allows  an  action  of  replevin  to  proceed  as  one  for 
damages,  where  the  property  has  not  been  taken  in  on  the  writ;  and 
■-  verdict  in  such  a,  case,  finding  the  issues  for  the  plaintiff  and  assess- 
ing damages,  is  sufficient.  Witcher  v.  Watkins,  11  Colo.  548,  19  Pac. 
540. 
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a  Moriarty  v.  McDevitt,  46  Minn.  136,  48  N.  W.  684.  See  also  the  follow- 
ing eases,  where  this  rule  is  recognized  and  affirmed,  although  not 
always  applied  because  the  verdict  is  held  not  to  be  uncertain  within 
the  rule:  Seifert  v.  Holt,  82  Ga.  757,  9  S.  E.  843;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Garrett  v.  State  ex 
rel.  Huntsinger,  149  Ind.  264,  49  N.  E.  33;  McCormick  Harvesting 
Mach.  Co.  V.  Gray;  114  Ind.  340,  16  N.  E.  787;  Richardson  v.  Mc- 
Cormick, 47  Iowa,  80 ;  Smith  v.  Cornett,  18  Ky.  L.  Rep.  81 8,  38  S.  W. 
689;  McCaskill  v.  Currie,  113  N.  C.  313,  18  S.  E.  252;  Roy  v.  Mis- 
souri, K.  &  T.  E.  Co.  —  Tex.  Civ.  App.  — ,  32  S.  W.  72. 

It  is  not  usually  difficult  to  make  a  verdict  express  the  conclusions  or 
findings  of  the  jury;  and  while  it  may  be  liberally  aided  by  the  con- 
tents of  the  record,  and  enforced  when,  if  so  aided,  there  can  be  no 
uncertainty  as  to  intention  of  the  jury,  mere  conjecture  cannot  be 
resorted  to.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hathaway,  75  Tex.  557,  12 
S.  W.  999. 

Thus,  in  ejectment,  a  verdict  finding  for  plaintiflt,  whether  as  to  the  wliole 
of  the  land  claimed,  or  a  part  only,  must  be  certain  in  itself,  or  must 
refer  to  some  certain  standard  by  which  to  ascertain  the  land  so 
awarded;  otherwise  it  will  be  too  uncertain  to  support  a  judgment. 
Messick  v.  Thomas,  84  Va.  891,  6  S.  E.  482  (upholding  a  verdict  whicli 
awarded  to  plaintiff  "the  whole  of  the  premises  described  in  the  dec- 
laration," which,  in  accordance  with  a  statute  requiring  the  declara- 
tion to  describe  the  premises  "with  convenient  certainty  so  that  from 
that  description  possession  may  be  delivered,"  did  so  describe  them)  ; 
Benn  v.  Hatcher,  81  Va.  25,  59  Am.  Rep.  645  (holding  as  immaterial 
a.  variance  between  the  declaration  and  the  verdict,  as  to  the  location 
of  the  land  with  reference  to  a  certain  highway,  where  in  all  other 
respects  they  agreed  as  to  the  description)  ;  Slocum  v.  C'ompton,  93 
Va.  374,  25  S.  E.  3;  Colorado  Cent.  Consol.  Min.  Co.  v.  Turck,  2  C. 
C.  A.  67,  4  U.  S.  App.  290,  50  Fed.  888;  Grace  v.  Martin,  83  Ga.  245, 
9  S.  E.  841.  And  for  other  illustrations  of  verdicts  held  to  be  de- 
fective for  uncertainty  in  not  sufficiently  identifying  the  land  awarded, 
see:  McCuUough  v.  East  Tennessee,  V.  &  G.  R.  Co.  106  Ga.  275,  32 
S.  E.  97;  Cincinnati,  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460,  15  X.  E. 
524;  Harris  v.  Johnson,  19  Ky.  L.  Rep.  1865,  44  S.  W.  948;  Robert- 
son V.  Drane,  100  Mo.  273,  13  S.  W.  405;  Deaemente  v.  Winstanley,  8 
Misc.  45,  28  N.  Y.  Supp.  513;  Clark  v.  Clark,  7  Vt.  190. 

In  Michigan  a  statute  requires  the  verdict  in  an  action  of  ejectment,  if 
for  plaintiff,  to  specify  the  right  or  estate  established  by  him;  and  a 
verdict  which  does  not  so  specify  the  right  or  estate  will  not  support 
a  judgment  for  plaintiff.     Shaw  v.  Hill,  79  Mich.  86,  44  N.  W.  422. 

And  in  Florida  a  similar  statute  requires  the  verdict  to  state  the  quan- 
tity of  the  estate  of  the  plaintiff,  and  to  describe  the  lands  by  its 
metes  and  bounds,  by  the  number  of  the  lot,  or  by  other  certain 
description ;  and  a  verdict  for  plaintiff  which  does  not  find  the 
quantity  of  the  estate  of  the  plaintiff  sued  for  is  insufficient.    Lungren 
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V.  Brownlie,  22  Fla.  491.  But  a  verdict  rendered  in  compliance  with 
the  requirements  of  the  statute  need  not  expressly  declare  the  de- 
fendant guilty.     Kussell  v.  Marka,  32  Fla.  456,  14  So.  40. 

But  on  the  trial  of  an  adverse  claim  to  a  mining  claim  instituted  under 
U.  S.  Rev.  Stat.  §  2326,  U.  S.  Comp.  Stat.  1901,  p.  1430,  regulating 
the  proceedings  to  be  had  on  such  claims,  the  only  question  presented 
for  determination  is  the  priority  of  right  to  purchase  the  fee,  the  fee 
itself  to  the  land  still  remaining  in  the  general  government;  and  a 
verdict  simply  "for  plaintiff"  is  sufficient.  Bennett  v.  Harkrader,  158 
U.  S.  441,  39  L.  ed.  1046,  15  Sup.  Ct.  Rep.  863. 

In  boundary  line  suits,  if  the  land  in  dispute  is  not  described  by  metes 
and  bounds  in  plaintiff's  petition,  a.  general  verdict  for  plaintiff  should 
describe  it  by  metes  and  bounds.  Edwards  v.  Smith,  71  Tex.  156, 
9  S.  W.  77;  Bennett  v.  Seabright,  —  Tex.  Civ.  App.  — ,  32  S.  W.  1048. 
See  also  Reed  v.  Cavett,  1  Tex.  Civ.  App.  154,  20  S.  \V.  837. 

A  verdict  generally  "for  the  plaintiffs"  in  an  action  of  trespass  is  a,  find- 
ing upon  all  the  issues  raised  by  the  pleadings  material  to  a  recovery 
by  the  plaintiffs,  and  concludes  the  parties  upon  the  question  of  title 
where  it  was  distinctly  put  in  issue.  McLaughlin  v.  Kelly,  22  Cal. 
211. 

A  verdict  in  an  action  for  the  location  of  a  proposed  highway,  finding 
in  favor  of  the  establishment  of  the  highway  "as  prayed  for  by  the 
plaintiffs  in  their  petition,''  is  not  defective  for  not  describing  the 
proposed  highway  where  the  beginning,  terminus,  course,  distance, 
and  width  of  the  highway  are  fully  and  accurately  set  forth  in  the 
petition.     Thayer  v.  Burger,  100  Ind.  262. 

A  verdict  finding  a  certain  amount  of  usury  is  equivalent  to  finding  in 
favor  of  the  plaintiff  as  to  the  remainder  of  the  debt,  which  amount 
can  be  made  certain  from  the  pleadings.  Small  v.  Hicks,  81  Ga.  691, 
8  S.  E.  628. 

In  Alabama,  a  statute  authorizes  a  defendant,  in  an  action  to  enforce  a 
mechanic's  lien,  to  put  in  issue  the  fact  of  indebtedness,  the  existence 
of  the  lien,  or  to  interpose  any  other  appropriate  defense,  and  if  the 
verdict  for  the  plaintiff  ascertains  the  existence  of  the  lien,  the  proper 
judgment  to  enforce  it  follows;  but  if  the  verdict  is  for  the  plaintiff 
on  the  issue  of  indebtedness  only,  judgment  follows  for  the  amount 
thereof  as  in  other  cases.  And  in  such  an  action  on  a  complaint 
containing  the  common  counts  and  a  special  count,  in  which  the 
structure  and  improvements  sought  to  be  charged  are  described  with 
sufficient  certainty,  issue  being  joined  on  the  pleas  of  payment  and 
set-off,  with  the  general  issue,  a,  verdict  finding  "the  issues  in  favor 
of  the  plaintiff,  $100,"  though  informal,  is  sufficient  to  support  a 
judgment  declaring  a  lien  in  his  favor  for  that  sum  on  the  structure 
and  improvements.     Bedsole  v.  Peters,  79  Ala.  133. 
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10.  stating  amount  of  recovery. 

a.  In  general. — A  verdict  in  an  action  in  which  a  money  judg- 
ment is  sought,  whether  by  way  of  liquidated  or  unliquidated 
damages,  which  does  not  state  specifically  the  amount  to  which 
the  jury  deem  the  plaintiff  entitled,  is  not  a  verdict  on  which  a 
valid  judgment  can  he  entered.*  KTo  so,  however,  of  a  verdict 
which  finds  such  facts  as  leave  nothing  for  the  court  to  do  but 
make  a  simple  mathematical  calculation,*  or  of  a  verdict  in  an 
action  in  which  the  amount  is  not  in  issue  and  the  verdict  is  un- 
objectionable in  other  respects.* 

1  Washington  v.  Calhoun,  103  Ga.  675,  30  S.  E.  434;  Sellers  v.  Mann,  113 
Ga.  643,  39  S.  E.  11;  Ft.  Wayne  v.  Durnell,  13  Ind.  App.  669,  42 
N.  E.  242;  Bartle  v.  Plane,  68  Iowa,  227,  26  N.  W.  88;  Louisville  & 
N.  R.  Co.  V.  Hartwell,  99  Ky.  436,  36  S.  W.  183,  38  S.  W.  1041;  Miller 
V.  Cappel,  39  La.  Ann.  881,  2  So.  807;  Gaither  v.  Wilmer,  71  Md. 
361,  5  L.R.A.  756,  18  Atl.  590;  Fryberger  v.  Carney,  26  Minn.  84,  1 
N.  W.  807;  Burghart  v.  Brown,  60  Mo.  24;  Gerhab  v.  White,  40  N. 
J.  L.  242;  Van  Bentluiyaen  v.  DeWitt,  4  Johns.  213;  Murray  v.  King, 
30  N.  C.  (8  Ired.  L.)  528;  Ames  v.  Sloat,  Wright  (Ohio)  577;  Neville 
V.  Northcutt,  7  Coldw.  294;  King  v.  MeKinstry,  32  Pa.  Super.  Ct.  34. 
But  that  a  verdict  for  plaintiff  for  the  full  amount  claimed  is  suf- 
ficient where  the  complaint  and  testimony  show  what  such  amount  is, 
see:  Goodman  v.  Steinfeld,  20  Misc.  224,  45  N.  Y.  Supp.  1141; 
Newton  v.  Ker,  14  La.  Ann.  715.  So  held  also  of  a  verdict  for  plain- 
tiff for  the  debt  in  his  petition  mentioned.  Brannin  v.  Foree,  12  B. 
Mon.  506.  And  Olcott  v.  Hanson,  12  Mich.  452,  held  that  the  jury 
properly  returned  a  verdict,  as  directed  by  the  court,  for  plaintiff  for 
the  sum  stated  by  counsel  for  plaintiff  as  the  amount  claimed,  and 
agreed  to  by  the  foreman  as  the  amount  the  jury  found,  after  counsel 
for  defendant  had  objected  to  the  jury  retiring  to  find  the  damages, 
where  they  had  returned  a  sealed  verdict  for  the  plaintiff  the  full 
amount  claimed  by  him  on  the  note  sued  on,  and  to  the  court's 
question  as  to  what  amount  they  assessed  the  foreman  replied  that 
they  did  not  have  the  note  and  did  not  remember  the  amount,  but 
that  it  was  the  amount  claimed  by  plaintiff. 

Thus  a  verdict  in  an  action  upon  a  breach  of  a  bond  for  title  to  land  must 
return  in  solido  the  total  amount  of  the  value  of  the  land  and  inter- 
est, as  required  by  statute.    Gibson  v.  Carreker,  82  Ga.  46,  9  S.  E.  124. 

And  the  rule  is  applicable  to  a  special  verdict  as  well  as  a  general 
verdict.  Wainwright  v.  Burroughs,  1  Ind.  App.  393,  27  N.  E.  591, 
and  cases  cited.  But  failure  of  a  special  verdict  to  assess  the  amount 
of  damages  sustained  by  plaintiff  does  not  prevent  the  entry  of  a 
judgment  thereupon  for  the  plaintiff,  where  the  damages  are  assessed 
in  the  formal  conclusion  of  the  verdict.     Cole  v.  Powell,  17  Ind.  App. 
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438,  46  N.  E.  1006.  So,  also,  a.  special  verdict  in  an  action  on  an  in- 
surance policy  containing  a,  finding  that  arbitrators,  to  whom  the 
amount  of  the  loss  had  been  submitted  by  agreement  of  the  parties, 
had  awarded  a  certain  amount,  is  not  uncertain  where  the  finding 
conforms  to  an  allegation  of  the  petition  that  the  question  of  loss 
or  damage  had  been  so  left  to  arbitration,  which  defendant  admits, 
but  denies  the  award,  although  the  verdict  contains  no  formal  con- 
clusion assessing  damages.  Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky. 
468. 
It  has  for  a  long  time  been  the  settled  rule  of  practice  in  Missouri,  that 
where  a  petition  sets  up  separate  claims  of  action,  stated  in  separate 
counts,  with  a  separate  demand  for  damages  in  each  count,  a  general 
verdict  for  a  general  sum  is  improper  and  is  a  good  cause  for  arrest- 
ing the  judgment.  But  this  rule  does  not  apply  where  there  is  really 
but  one  cause  of  action,  stated  in  a  different  manner  in  different 
counts,  so  as  to  meet  any  possible  state  of  facts  that  may  be  shown 
by  the  evidence.  In  such  case,  a.  finding  upon  any  one  of  the  counts 
would  be  ii  bar  to  any  further  recovery  on  any  count  in  the  petition, 
and  a  general  verdict  for  plaintiff  is  suiBcient.  Silcox  v.  McKinney,  64 
Mo.  App.  330,  and  eases  cited. 

A  verdict  "for  defendant"  simply  is  proper  in  form,  where  tlie  jury  finds 
against  plaintiff  on  her  claim  and  also  against  defendant  on  a  counter- 
claim.   Phillips  V.  Lewis,  12  App.  Div.  460,  42  N.  Y.  Supp.  707. 

The  only  finding  essential  to  the  validity  of  a  verdict,  where  no  offset  is 
pleaded,  according  to  Clemmons  v.  Clemmons,  68  Vt.  77,  34  Atl.  34,  is 
the  balance  due,  without  stating  the  sums  allowed  the  respective  par- 
ties. In  Missouri,  however,  the  jury  should  malce  affirmative  findings 
as  to  counterclaims  set  up  by  defendant.  Henderson  v.  Davis,  74  Mo. 
App.  1. 

Defendant  is  not  injured  by  the  failure  of  the  jury,  in  an  action  of  re- 
plevin, to  assess  the  value  of  the  property  on  finding  for  plaintiff,  as 
required  by  statute,  where  the  property  is  in  the  plaintiff's  possession. 
Dykes  v.  Clarke,  98  Ala.  657,  13  So.  690;  Busching  v.  Sunman,  19 
Ind.  App.  683,  49  N.  E.  1091;  Claflin  v.  Davidson,  21  Jones  &  S.  122. 
So  held,  also,  of  failure  to  assess  either  the  value  of  the  property 
or  damages.  Coit  v.  Waples,  1  Minn.  134,  Gil.  110.  But  it  may 
properly  assess  damages  for  the  detention.  Leonard  v.  Maginnis,  34 
Minn.  506,  26  N.  W.  733. 

But  a  verdict  for  plaintiff  in  an  action  to  recover  a  way  by  necessity  is 
not  insufficient  because  of  a  failure  to  find  specifically  the  amount  of 
damages  sustained  by  him.  Miller  v.  Richards,  139  Ind.  203,  38  N,  E. 
854. 

And  in  an  action  of  tort  for  treble  damages  allowed  by  statute  it  is  im- 
material whether  the  jury  find  treble  damages  in  their  verdict,  or 
find  the  actual  loss  or  damage  to  plaintiff  and  the  court  enters  judg- 
ment  for   three   times   that   amount,   the   statute  being   silent  as  to 
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which  mode  should  be  pursued.  Galvin  v.  Gualala  Mill  Co.  98  Cal. 
268,  33  Pac.  94. 

In  Michigan,  a  statute  requires  the  jury  in  an  action  of  libel  and  slander 
to  specify  the  amount  awarded  for  damages  to  feelings  separately 
from  the  amount  awarded  for  other  damages.  But  this  statute  will 
not  avail  to  overcome  a  verdict  not  so  separating  the  damages  where 
the  case  was  pending  when  the  act  went  into  effect,  and  it  was  ap- 
parently unknown  to  both  court  and  counsel  at  the  time  of  trial. 
Hewitt  V.  Morley,  111  Mich.  187,  69  N.  W.  245. 

Nor  is  defendant,  in  an  action  for  malicious  prosecution  commenced  be- 
fore a  Missouri  statute  requiring  the  verdict  to  state  separately  the 
actual  and  exemplary  damages  went  into  affect,  prejudiced  by  the 
conformity  of  the  verdict  to  such  requirements,  even  if  the  statute 
does  not  apply  to  the  case.     Hilbrant  <i.  Donaldson,  69  Mo.  App.  92. 

In  Alabama,  a  statute  requires  that  a  verdict  for  plaintiff,  in  an  action 
for  ejectment  in  which  there  has  been  made  the  suggestion  of  adverse 
possession  by  the  defendant,  must  also  state  whether  the  suggestion 
of  adverse  possession  be  true  or  false;  and  if  false  the  jury  must 
assess  damages  as  in  ordinary  cases;  but  if  true  they  must  assess  the 
value,  at  the  time  of  trial,  of  the  permanent  improvements  by  de- 
fendant, or  those  whose  estate  he  has,  and  also  ascertain  the  value  of 
the  lands,  and  of  the  use  and  occupation  thereof,  not  including  the 
increased  value  by  reason  of  the  improvements,  judgment  to  go  against 
defendant  for  the  excess,  if  any,  of  the  value  of  the  use  and  occu- 
pation over  that  of  the  permanent  improvements.  And  a,  verdict 
which,  after  finding  the  suggestion  of  adverse  possession  and  perma- 
nent improvements  to  be  true  assesses  the  value  of  the  latter,  on  their 
excess  over  the  rents,  must  also  assess  the  value  of  the  lands,  with- 
out the  improvements.     Coltart  v.  Moore,  79  Ala.  361. 

« Knight  V.  Fisher,  15  Colo.  176,  25  Pac.  78;  Fort  Wayne  v.  Durnell,  13 
Ind.  App.  669,  42  N.  E.  242  (dictum)  ;  Lebanon  v.  Twiford,  13  Ind. 
App.  384,  41  N.  E.  844;  Wainwright  v.  Burroughs,  1  Ind.  App.  393, 
27  N.  E.  591;  Wells  v.  Cox,  1  Daly,  515. 

Thus,  a  verdict  in  an  action  for  personal  injuries,  that  the  jury  find  for 
plaintiff  and  assess  his  damages  at  a  specified  amount,  "including 
medical  attention  and  other  incidental  expenses,"  is  not  bad  for  U3:- 
certainty,  where  the  evidence  and  charge  show  what  such  "other 
incidental  expenses"  were.  Missouri,  K.  &  T.  E.  Co.  v.  Kirkland,  11 
Tex.  Civ.  App.  528,  32  S.  W.  588. 

A  verdict  for  a  specified  amount  and  attorneys'  fees  is  not  void  for  un- 
certainty, when  the  contract  in  suit  provides  for  attorney's  fees  at  a 
fixed  per  cent.    Buchanan  v.  Townsend,  80  Tex.  534,  16  S.  W.  315. 

And  a  special  finding  that  defendant  is  indebted  to  plaintiff  for  the  face 
of  the  notes  in  suit,  with  interest,  "less  the  credits"  will  be  deemed 
to  refer  to  credits  indorsed  on  the  notes,  and  is  sufiiciently  definite  to 
support  a  judgment  for   plaintiff,   notwithstanding  defendant  claims 
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that  other  payments  have  been  made  which  are  not  credited  on  the 
notes.     Eoberts  v.  Roberts,  122  N.  C.  782,  30  S.  E.  347. 

But  a  special  verdict  vrhich  neither  specifically  assesses  damages,  nor  so 
states  the  facts  as  to  leave  nothing  for  the  court  in  the  ascertain- 
ment of  the  damages  further  than  mere  computation  from  the  facts 
found,  is  fatally  defective.  Wainwright  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591. 

3  No  doubt  the  more  orderly  and  regular  method  is  to  have  the  amount 
always  stated  in  the  verdict;  but  a  statute  requiring  that  it  be  done 
never  was  intended  to  render  a  verdict  that  failed  to  state  the  amount 
a,  nullity,  in  a  case  where  the  sole  issue  was  plaintiff's  right  to  re- 
cover anything,  and  the  amount  was  admitted  by  the  pleading.  Red- 
mond V.  Weismann,  77  Cal.  423,  20  Pac.  544  (sustaining  a  verdict 
simply  finding  for  plaintiff,  the  only  issue  being  plaintiff's  right  to 
recover  at  all);  Hodgkins  a.  Mead,  119  N.  Y.  166,  23  N.  E.  559 
(where  the  amount  was  not  in  dispute,  the  court  charging  the  jury 
the  precise  sum  the  plaintiff  was  entitled  to  if  they  found  in  his 
favor)  ;  Buckley  v.  Lord,  24  How.  Pr.  455  (amount  of  claim  admitted 
by  counsel)  ;  Joseph!  v.  Mady  Clothing  Co.  13  Mont.  195,  33  Pac.  1 
(where  the  only  issue  was  the  truth  of  the  allegations  of  fraud  by 
which  it  was  sought  to  show  that  the  debt  should  be  considered  as 
due  for  the  purpose  of  suing  on  it)  ;  English  v.  Goodman,  3  N.  D. 
129,  54  N.  W.  540;  Metzger  v.  Huntington,  51  111.  App.  377  (an  action 
upon  a  judgment  in  which  defendant  pleaded  in  abatement  that  he 
had  not  been  served  with  process).  See  also  Hall  v.  First  Nat.  Bank, 
133  111.  234,  24  N.  E.  546,  where  the  court  after  u.  default  judgment 
assessed  damages  and  rendered  final  judgment,  and  thereafter  grant- 
ed leave  to  plead,  but  denied  a  motion  to  set  aside  the  default,  allow- 
ing it  to  stand  as  security  until  the  trial  of  the  issues  raised  by  the 
pleas,  in  default  of  proof  to  sustain  which  the  judgment  was  to  stand, 
and  a  verdict  finding  the  issues  for  plaintiff,  without  assessing  dam- 
ages, was  upheld. 

So  held  also  of  a  verdict  rendered  at  the  trial  of  an  ordinary  claim  case, 
since  the  issue  is  simply  whether  or  not  the  property  is  subject  to  the 
execution.     Lamar  v.  Coleman,  88  Ga.  417,  14  S.  E.  808. 

Rendering  a  verdict  against  a  claimant  of  attached  property  without  find- 
ing the  value  of  the  property  and  that  the  claimant  has  failed  to  es- 
tablish his  claim,  although  erroneous,  was  held  not  to  be  prejudicial 
where  there  is  no  contention  as  to  value,  in  Peterson  v.  Wright,  9 
Wash.  202,  37  Pac.  419. 

And  a  verdict  "for  defendant  for  its  costs"  is  not  void  as  failing  to  speci- 
fy the  amount  to  be  recovered,  as  required  by  statute,  since  where  the 
jury  found  nothing  for  either  plaintiff  or  defendant,  the  verdict  neces- 
sarily being  for  defendant,  they  could  not  specify  the  amount  of  tlie 
recovery,  and  the  words  "for  its  costs"  are  but  harmless  surplusage. 
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Electric  Improv.  Co.  v.  San  Jos^  &  S.  C.  E..  Co.  —  C'al.  — ,  31  Pac. 
455. 
But  a  verdict  merely  for  "the  defendant,"  where  there  is  an  issue  whether 
he  is  liable  for  the  whole  or  one  half  of  the  amount  of  a,  note  guaran- 
teed, is  not  sufficient  to  authorize  a  judgment,  although  a  special 
finding  establishes  the  amount  due  from  the  maker  of  the  note  to 
the  plaintiff.    Lamb  v.  Briggs,  22  Neb.  138,  34  N.  W.  217. 

6.  Computing  interest. — ^When  the  jury,  by  their  verdict, 
allow  interest  without  computing  it,  but  it  can  be  ascertained  by 
a  mathematical  calculation,  either  from  data  given  in  the  verdict 
itself,  or  furnished  by  the  pleadings  or  other  records  of  the 
case,  it  is  held,  by  the  great  weight  of  authority,  that  the  verdict 
is  not  bad,  as  being  uncertain,^  unless  such  computation  is  ex- 
pressly required  by  statute,^  since  the  court  may  make  the  com- 
putation. So,  also,  by  the  weight  of  authority,  when  it  is  undis- 
puted that,  if  a  party  is  entitled  to  a  verdict  he  is  entitled  to 
interest,  and  the  jury  brings  in  a  verdict  for  the  principal  sum 
without  mentioning  interest,  and  there  is  a  mere  matter  of  com- 
putation, the  court  may  correct  the  verdict  by  adding  interest,' 
or  may  render  judgment  with  the  addition  of  interest,  without 
correcting  the  verdict.*  But  when  the  time  from  which  interest 
should  date  is  uncertain,  the  court  should  not  compute  interest.* 
It  has  been  held  that,  if  the  jury  brings  in  a  verdict  for  a  named 
sum,  with  interest  from  a  certain  date,  but  without  mentioning 
the  rate,  the  court  cannot  compute  the  interest  and  add  it  to  the 
principal  sum,^  but  the  contrary  has  also  been  held.' 

iNew  Orleans  &  C.  R.  Co.  v.  Schneider,  8  C.  C.  A.  571,  13  U.  S.  App. 
655,  60  Fed.  210;  Baltimore  &  0.  K.  Co.  v.  Dougherty,  7  App.  D.  C. 
378;  Beckwith  v.  Carleton,  14  Ga.  691;  Mardin  v.  Johnston,  58  Ga. 
522;  Clapp  v.  Martin,  33  111.  App.  438;  Lauman  v.  Clark,  73  111.  App. 
659 ;  Gaff  V.  Hutchinson,  38  Ind.  341 ;  McGregor  v.  Armill,  2  Iowa,  30 ; 
Stevens  v.  Campbell,  6  Iowa,  538;  Citizens'  Bank  v.  Bowen,  25  Kan. 
117;  Mills  V.  Mills,  39  Kan.  455,  18  Pac.  521;  Newton  v.  Ker,  14  La. 
Ann.  715;  McClellan  Dry  Dock  Co.  v.  Farmers'  Alliance  S.  B.  Line,  43 
La.  Ann.  258,  9  So.  630;  Patrick  v.  Carr,  50  Miss.  199;  McCormick  v. 
Hickey,  24  Mo.  App.  362 ;  Nelson  Mfg.  Co.  v.  Shreve,  104  Mo.  App.  474, 
79  S.  W.  488;  Butte  Electric  E.  Co.  v.  Mathews,  34  Mont.  487,  87 
Pac.  460  (dictum);  Page  v.  Cady,  1  Cow.  115;  Martin  v.  Silliman, 
53  N.  Y.  615;  Wells  v.  Cox,  1  Daly,  515;  Corcoran  v.  Halloran,  20 
S.  D.  384,  107  N.  W.  210;  Burton  v.  Anderson,  1  Tex.  93;  Griffin  v. 
Chadwick,  44  Tex.  406;  Heidenheimer  v.  Johnson,  76  Tex.  206,  13  S. 
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W.  46;  Barrett  v.  Wills,  4  Leigh,  114,  26  Am.  Dec.  515;  Lake  v. 
Tyree,  90  Va.  719,  19  S.  E.  787;  Yakima  Nat.  Bank  v.  Knipe,  6  Wash. 
348,  33  Pac.  834. 

Contra:  Calkins  v.  Farmers'  &  M.  Bank,  99  Mo.  App.  509,  73  S.  W. 
1098;  Lashua  v.  Markham,  21  R.  I.  492,  44  Atl.  804  (dictum). 

See  also  Brady  v.  Clark,  12  Lea,  323,  where  objection  to  the  form  of  such 
a  verdict  was  made  after  the  court  had  computed  the  interest,  and  the 
court  held  the  objection  too  late,  saying  that  if  the  objection  had 
been  made  when  the  verdict  was  announced  tlie  jury  would  have  been 
sent  back  to  make  the  calculation.  But  see  Silsby  v.  Frost,  3  Wash. 
Terr.  388,  17  Pac.  188,  where  it  is  held  that  a  verdict  for  a  certain 
sum  with  interest  is  not  in  proper  form,  but  that  it  should  be  for  a 
gross  sum  including  the  principal  and  interest  due  thereon  duly  com- 
puted. But  it  is  not  prejudicial  error  that  this  is  not  done  where  it 
appears  from  the  record  that  in  the  judgment  from  which  defendant 
appealed  no  interest  whatever  was  included.     Ibid. 

The  form  of  the  verdict  is  not  material.  The  amount  found  by  the  jury 
is  not  uncertain  because  they  choose  to  put  their  verdict  in  a  form 
that  requires  a  mathematical  calculation  to  get  the  sum  of  their 
finding.  The  trial  judge  may  require  them  to  make  the  calculation, 
but  it  is  not  necessary  that  he  do  so.  New  Orleans  &  C.  R.  Co.  v. 
Schneider,  8  C.  C.  A.  571,  13  U.  S.  App.  655,  60  Fed.  210. 

The  maxim.  Id  certum  est  quod  certum  reddi  potest,  is  readily  applicable 
to  such  verdicts.     Lauman  v.  Clark,  73  111.  App.  659. 

Nor  does  failure  to  fix  a  rate  of  interest  invalidate  it,  as  interest  in  such 
case  must  be  computed  according  to  the  rate  provided  by  law.  Duzan 
V.  Meserve,  24  Or.  523,  34  Pac.  548. 

But  a  verdict  for  a  certain  sum  "with  legal  interest,"  without  specifying 
any  time  from  which  interest  is  to  be  allowed,  will  not  authorize  a 
judgment  for  any  interest  whatever.  Such  a  verdict  cannot  support 
a,  judgment  except  by  treating  the  interest  clause  as  surplusage. 
Western  Mill  &  Lumber  Co.  v.  Blanchard,  1  Wash.  230,  23  Pac.  839 ; 
Meeker  v.  Gardella,  1  Wash.  139,  23  Pac.  867.  See  also  Murray  v. 
King,  30  N.  C.  (8  Ired.  L.)  528.  And  in  Ranney  v.  Bader,  48  Mo. 
539,  the  interest  clause  in  such  a  verdict  was  rejected  as  surplusage, 
and  judgment  entered  for  the  principal  sum  found. 

So  held,  also,  of  a  verdict  allowing  interest  from  a  time  which  could  only 
be  ascertained  by  reference  to  the  evidence.  Fries  v.  Mack,  33  Ohio 
St.  52. 

8  Thus  in  Georgia,  where  the  Code  (§§  2882,  5342)  provides  that  all  judg- 
ments shall  bear  interest  upon  the  principal  amount  recovered,  ajid 
that  no  part  of  a  judgment  shall  bear  interest  except  the  principal  due 
on  the  original  debt,  the  verdict  must  specify  separately  the  amounts 
due  for  principal  and  for  interest.  Hubbard  v.  McRae,  95  Ga.  705, 
22  S.  E.  714.  And  a.  verdict  which  manifestly  includes  both  principal 
and  interest,  without  specifying  the  amount  of  each,  will  require  a  new 
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trial  unless  plaintiff  will  renounce  all  further  interest  on  the  judg- 
ment.    Ibid. 

SCaark  V.  Lude,  63  Hun,  363,  18  N.  Y.  Supp.  271;  Peetsch  v.  Quinn,  7 
Misc.  6,  27  N.  Y.  Supp.  323;  Lowenstein  v.  Lombard,  2  App.  Div.  610, 
38  N.  Y.  Supp.  33;  Eafel  v.  McDermott,  30  Misc.  208,  62  N.  Y.  Supp. 
245;  Barber  Asphalt  Paving  Co.  v.  New  York  Postgraduate  Medical 
School,  62  N.  Y.  Supp.  392. 

4  McAfee  v.  Dix,  101  App.  Div.  69,  91  N.  Y.  Supp.  464;  St.  Louis,  E.  R. 
&  W.  R.  Co.  V.  Oliver,  17  Okla.  589,  87  Pac.  423,  10  A.  &  E.  Ann.  Gas. 
748;  Fisk  v.  Holden,  17  Tex.  408.  But  see  Freiberg  v.  Brunswick- 
Balke-CoUender  Co.  4  Tex.  App.  Civ.  Cas.  (Wilson)  204,  16  S.  W.  784. 

SSchnaufer  v.  Ahr,  53  Misc.  299,  103  N.  Y.  Supp.  195;  Delafield  v.  J.  K. 
Armsby  Co.  124  App.  Div.  621,  109  N.  Y.  Supp.  314;  Lashua  v.  Mark- 
ham,  21  E.  I.  492,  44  Atl.  804. 

« Educational  Asso.  v.  Hitchcock,  4  Kan.  36;  Wilson  v.  Means,  25 
Kan.  83. 

'Page  V.  Cady,  1  Cow.  115;  B.  C.  Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 
254,  26  S.  W.  219. 

For  other  cases  on  right  of  court  to  add  interest,  see  note  in  25  L.R.A. 
(N.S.)   311. 

11.  Allowing  more  than  demanded. 

The  verdict  should  not  award  a  greater  amount  of  damages 
than  is  demanded.^  But  the  objection  is  waived  unless  taken  be- 
fore entry  of  judgment.* 

It  is  no  objection,  however,  that  the  verdict  exceeds  the 
amount  indorsed  on  the  writ  if  it  corresponds  with  the  amount 
demanded  or  claimed  in  the  declaration.^ 

1  Wathen  v.  Byrne,  11  Ky.  L.  Rep.  495,  12  S.  W.  197.  And  Georgia  R.  & 
Bkg.  Co.  V.  Crawley,  87  Ga.  191,  13  S.  E.  508,  holds  that  a  new 
trial  should  be  granted  upon  a  verdict  for  a  larger  amount  than  is 
claimed  in  the  declaration,  where  there  is  no  amendment  or  offer  to 
amend  to  recover  the  excess,  and  no  order  is  made  requiring  plaintiff 
to  write  off  the  excess,  although  such  excess  is  merely  the  amount  of 
interest  upon  the  damages  claimed. 

But  Excelsior  Electric  Co.  v.  Sweet,  57  N.  J.  L.  224,  30  Atl.  553,  holds  that 
a.  verdict  for  more  than  the  amount  of  damages  claimed  in  the  ad 
damnum  clause  of  the  declaration  will  not  require  reversal,  as  that 
clause  is  merely  formal.  And  Wainwright  v.  Satterfield,  52  Neb.  403, 
72  N.  W.  359,  holds  that  the  mere  fact  that  a.  verdict  for  plaintiff  is 
for  $5  more  than  he  claimed  in  his  petition  does  not  justify  the  con- 
clusion that  the  verdict  is  the  result  of  the  jury's  passion  or  prejudice. 

In  Schultz  v.  Third  Ave.  E.  Co.  89  N.  Y.  242.  where  the  complaint  con- 
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tained  several  counts  all  of  which  referred  to  the  same  cause  of  action, 
and  in  reality  alleged  but  one  tort  in  diflferent  forms,  it  was  held 
that  the  allegation  at  the  end  of  each  count  of  damages  sustained 
might  be  disregarded;  and  a  verdict,  although  for  more  than  any  one 
of  the  allegations  of  damages,  but  not  exceeding  the  general  prayer  for 
judgment,  was  upheld.  But  in  Mclntyre  v.  Clark,  7  Wend.  330,  an 
action  to  recover  for  services  the  value  of  which  was  certified  at  a 
specified  sum,  in  which  the  declaration  alleged  damages  on  a  special 
contract  in  the  sum  certified  in  the  first  count,  and  in  the  second  count 
demanded  the  same  sum  for  the  same  services  on  a  quantum  meruit, 
a  verdict  for  more  than  either  count,  but  less  than  the  general  prayer, 
was  set  aside. 

2  Brown  v.  Schoonmaker,  10  Eep.  745.  In  Brown  v.  Keed,  81  Me.  158,  16 
Atl.  504,  the  court,  in  disposing  of  the  objection  that  the  verdict  ex- 
ceeded the  sum  declared  for  in  the  writ,  said:  "That  is  undoubtedly 
so,  if  a  recovery  by  the  plaintiff  is  to  be  limited  to  such  items  as  are 
with  strict  technicality  declared  for.  But  such  construction  will  ex- 
clude the  allowance  of  items  which,  though  not  accurately  declared 
for,  were  presented  in  evidence  and  considered  by  the  jury  without 
any  objection,  as  far  as  the  writ  and  declaration  are  concerned  on  the 
part  of  the  defendant.  He  neither  demurred  to  the  writ,  nor  objected 
to  the  evidence  in  support  of  any  of  the  items,  nor  excepted  to  any 
rulings  in  regard  to  them.  On  motion  for  verdict  this  objection  comes 
too  late."     See  also  post,  chapter  xxix. 

s  Williams  v.  Williams,  11  Smedes  &  M.  393,  and  cases  cited. 

12.  Allowing  excessive  damages. 

A  verdict  allowing  damages  so  excessive  and  disproportioned 
as  to  warrant  the  inference  that  the  jury  have  been  swayed  by 
prejudice,  passion,  preference,  partiality,  corruption,  ignorance, 
or  any  other  improper  motive,  is  invalid  and  should  not  be  al- 
lowed to  stand.  ^ 

Wot  so,  however,  where  the  elements  of  prejudice,  passion, 
etc.,  are  wanting,  the  objection  being  that  the  excess  is  unsup- 
ported by  the  evidence,  and  a  remittitur  for  such  excess  is  en- 
tered.* 

1  Harrison  v.  Sutter  Street  E.  Co.  116  Cal.  156,  47  Pac.  1019 ;  Steinbuchel 
V.  Wright,  43  Kan.  307,  23  Pac.  560;  N.  Y.  Code  Civ.  Proc.  §  999; 
Coxhead  v.  Johnson,  20  App.  Div.  605,  47  N.  Y.  Supp.  389;  Schafifer 
v.  Baker  Transfer  Co.  29  App.  Div.  459,  51  N.  Y.  Supp.  1092;  Libby 
y.  Towie,  90  Me.  262,  38  Atl.  171;  Musser  v.  Lancaster  City  Street  R. 
Co.  15  Pa.  Co.  Ct.  430;  Texas  &  N.  O.  R.  Co.  v.  Demilley,  —Tex.  Civ. 
App.  — ,  41  S.  W.  147  (affirmed  on  other  grounds  in  91  Tex.  215,  42  S. 
W.    540.)      See   also    the   following   cases    where   this    principle   was 
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recognized,  but  held  inapplicable  to  the  verdicts  under  consideration. 
Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.  39  Fed.  3  74;  Meel<8  v.  St. 
Paul,  64  Minn.  220,  66  N.  W.  966;  Gurley  v.  Missouri  P.  R.  Co.  101 
Mo.  211,  16  S.  W.  11;  Burdict  v.  Missouri  P.  R.  Co.  123  Mo.  221,  26 
L.R.A.  3S4,  27  S.  W.  4.'33;  Wainwright  v.  Satterfield,  52  Neb.  403,  Tii 
N.  W.  359;  Lucier  v.  Larose,  60  N.  H.  141,  20  Atl.  249;  Tennessee 
Coal  &  R.  Co.  V.  Roddy,  85  Tenn.  400,  5  S.  W.  286 ;  Ray  v.  Lake  Su- 
perior Terminal  &  Transfer  R.  Co.  99  Wis.  617,  75  N.  W.  420;  Smalle> 
V.  Appleton,  7.)  Wis.  18,  43  N.  W.  826. 

*  Although  the  court  has  no  right  to  substitute  its  own  estimate  of  dam- 
ages for  that  of  the  jury,  yet  it  has  the  right  to  determine  the  amount 
beyond  which  there  is  no  evidence,  upon  any  reasonable  view  of  the 
case,  to  support  the  verdict,  and  to  order  a  new  trial  unless  plaintiff 
consents  to  reduce  the  verdict  to  such  amount.  Hutchins  v.  St.  Paul, 
M.  &  M.  R.  Co.  44  Minn.  5,  46  N.  W.  79.  See  also  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Porfert,  72  Tex.  344,  10  S.  W.  207;  Wainwright  v. 
Satterfield,  52  Neb.  403,  72  N.  W.  359,  where  it  is  held  that  in  an 
action  ex  oontracin,  (and  said  that  even  in  an  action  ex  delicto)  a 
verdict  erroneous  because  of  excessive  damages  awarded  may  be  cured 
by  a  remittitur,  when  it  does  not  appear  that  such  verdict  was  the 
result  of  passion  or  prejudice. 
As  to  what  are  excessive  verdicts,  and  what  are  not,  see  note  to  Standard 
Oil  Co.  V.  Tierney,  14  L.R.A.  677. 

As  to  the  power  of  the  appellate  court  to  interfere  with  a  verdict  for  ex- 
cessive damages,  see  note  to  Burdict  v.  Missouri  P.  R.  Co.  123  Mo. 
221,  26  L.R.A.  384,  27  S.  W.  453. 


13.  Allowing  inadequate  damages. 

The  court  ma>'  in  a  proper  case,  of  its  own  motion,  vacate  a 
verdict  and  order  a  new  trial  when  it  deems  the  amount  awarded 
by  the  jury  inadequate.'' 

And  a  verdict  in  an  action  to  recover  damages  capable  of  as- 
certainment by  some  standard  of  measurement,  but  which 
awards  an  amount  not  only  not  commensurate  with,  but  glar- 
ingly disproportioned  to,  that  justified  by  the  evidence,  is  in- 
valid.^ 

But  where  there  is  no  such  standard  of  measurement,  and  the 
damages  are  unliquidated,  and  the  amount  to  be  awarded  is  dis- 
cretionary with  the  jury,  a  verdict  cannot  be  deemed  objection- 
able for  inadequacy  merely  because,  in  the  opinion  of  the  court, 
more  might  have  been  awarded,  but  the  verdict  must  be  so  small 
as  to  indicate  that  the  jury  must  have  found  it  while  under 
the   influence  of  passion,   prejudice,   or   grog's  mistake,   or,   in 

Abbott,  Civ.   .T>ir.   T.— 49. 
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tpther  words,  that  it  is  the  result  of  accident  or  perverted  judg- 
inent,  and  not  of  cool  and  impartial  deliberation.^ 

1  Ft.  Wayne  &  B.  I.  E.  Co.  v.  Wayoae  Circuit  Judge,  liO  Mich.  173,  68  N. 
W.  115. 

8  Georgia  Southern  &  F.  R.  Co.  v.  Jones,  90  Ga.  292,  15  S.  E.  824;  Green- 
lee v.  Schoenheit,  23  Neb.  669,  37  N.  W.  600;  Wilson  v.  Morgan,  58 
N.  J.  L.  426,  34  Atl.  752 ;  N.  Y.  Code  Civ.  Proc.  §  999 ;  Meyer  v.  Hart, 
23  App.  Div.  131,  48  N.  Y.  Supp.  904;  Morrissey  v.  Westchester  Elec- 
tric R.  Co.  30  App.  Div.  424,  61  N.  Y.  Supp.  945.  See  also  cases  in 
note  to  Benton  v.  Collins,  47  L.R.A.  33. 

So  held  of  a  verdict  for  a  sum  greatly  less  than  the  damages  suffered  as 
shown  by  the  evidence  in  writing,  which  was  practically  undisputed. 
Porter  v.  Sherman  County  Bkg.  Co.  36  Neb.  271,  54  N.  W.  424. 

And  of  a  finding  for  plaintiff  in  an  action  of  ejectment,  but  allowing  him 
no  damages,  where  there  was  no  question  as  to  his  being  entitled  to 
mesne  profits,  and  their  value  was  iixed  by  the  testimony.  Duncan 
v.  Jackson,  16  Fla.  338. 

And  of  a  verdict  for  one  half  the  amount  which  the  proof  of  the  value 
of  the  services  sued  for  justified  the  jury  in  finding,  there  being  no 
evidence  to  warrajit  the  finding  of  the  less  amount.  Shropshire  v. 
Doxey,  25  Tex.  127. 

And  of  a  verdict  in  an  action  for  wages  quantum  meruit,  finding  an 
amount  less  than  that  fixed  by  any  witness  in  the  case  as  the  value 
of  the  services  rendered.     Howe  v.  Lincoln,  23  Kan.  468. 

But  the  fact  that  the  jury  found  a  verdict  for  a  less  sum  than  that  fixed 
by  any  of  the  witnesses  as  the  amount  of  damages,  in  an  action  for 
breach  of  contract,  is  no  objection  where  the  amount  of  the  damages 
was  merely  a  matter  of  opinion.     Brewer  v.  Tyringham,  12  Pick.  547. 

And  in  actions  on  contract,  in  which  the  damages  may  be  more  or  less  a 
matter  of  calculation,  although  the  plaintiff  may  be  prima  facie  en- 
titled to  a  full  measure  of  damages,  it  Is  a  legitimate  element  of  con- 
sideration for  which  the  jury  are  at  liberty  to  diminish  the  damages 
that  the  actual  amount  has  been  affected  by  his  conduct  or  that  of  his 
agent;  but  if  they  do  so  unreasonably  and  arbitrarily,  the  verdict  may 
be  successfully  attacked  as  against  evidence.  Wilson  v.  Hicks,  26  L. 
J.  Exch.  N.  S.  242. 

A  verdict  for  one  cent  in  favor  of  the  plaintiff  in  an  action  for  trespass 
for  taking  property  from  his  premises  will  be  set  aside  and  a  new 
trial  granted,  as  the  jury  are  bound  to  find  damages,  at  least  to  the 
value  of  the  property  taken.    Porteous  v.  Hazel,  Harp.  L.  332. 

But  the  rule  has  been  held  to  be  different  with  reference  to  a  mere  naked 
trespass.  Thus,  the  court  will  not  grant  a  new  trial  in  an  action 
sounding  in  damages,  as  trespass,  etc.,  because  the  jury  assess  only 
half  a  farthing  for  damages,  as  in  such  a  case  it  is  in  their  power  to 
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assess  sucli  damages  as  they  please.  Marsham  v.  Buller,  2  RoUe 
Kep.  21. 

The  judgment  of  witnesses  as  to  value,  however,  is  not,  as  a  matter  of 
law,  to  be  accepted  by  the  jury  in  place  of  their  own;  and  a  party 
against  whom  damages  are  assessed  by  a  jury  cannot  complain  that 
such  damages  have  been  placed  at  a  lower  sum  than  fixed  by  tlu' 
witnesses.    Powell  v.  Missouri  P.  R.  Co.  59  Mo.  App.  SS.'j. 

Statutes,  however,  sometimes  forbid  vacating  a  verdict  and  granting  ,\ 
new  trial  for  smallness  of  damages  in  any  action  for  inury  to  the 
person  or  reputation,  or  in  any  action  where  the  damages  equal  the 
actual  pecuniary  injury  to  the  plaintiff.  Thus,  in  Ohio  (Ohio  Rev. 
Stat.  §  5306),  Gentile  v.  Cincinnati  Street  E.  Co.  4  Ohio  N.  P.  9,  (i 
Ohio  S.  &  C.  P.  Dee.  111.  But  such  a  statute  has  no  application  to 
special  damages,  or  to  the  assessment  of  actual  pecuniary  damages 
resulting  directly  from  the  wrong.  And  if  the  damages  can  be 
measured,  and  the  injury  is  such  as  to  demonstrate  that  the  proof 
and  the  law  have  been  disregarded,  the  verdict  should  not  be  allowed 
to  stand.     Ray  v.  Jeffries,  86  Ky.  367,  5  S.  W.  867. 

But  such  a  state  statute  can  have  no  force  or  application  in  a  case  in  a 
Federal  court  sitting  in  that  state.     Hughey  v.  Sullivan,  80  Fed.  72. 

s  Carter  v.  Wells  F.  &  Co.  04  Fed.  1005;  Allison  v.  Gulf,  C.  &  S.  F.  R. 
Co.  —  Tex.  Civ.  App.  — ,  29  S.  W.  425;  McDermott  v.  Chicago  &  X. 
W.  R.  Co.  85  Wis.  102,  55  N.  W.  179. 

Or  that  there  must  have  been  mistake  or  oversight  in  failing  to  take  intu 
consideration  the  proper  elements  of  damage  in  assessing  the  amount 
of  recovery.    Berry  v.  Lake  Erie  &  W.  E.  Co.  72  Fed.  488. 

Or  the  damages  must  be  such  as  to  induce  the  conviction  that  the  jury 
have  shrunk  from  deciding  the  issue  submitted  to  them.  Lee  v.  George 
Knapp  &  Co.   137  Mo.  385,  38  S.  W.  1107. 

Or  that  there  were  some  objectionable  compromises.  O'Shea  v.  M'Lear,  15 
N.  Y.  Civ.  Proc.  Rep.  69,  1  N.  Y.  Supp.  407. 

As  u,  general  rule  the  injury  inflicted  by  a  libel  or  a  slander  is  purely 
personal,  and  not  susceptible  of  measurement  by  any  standard.  Libel 
and  slander  cases,  therefore,  fall  within  that  class  of  cases  in  which 
a  verdict  will  not  be  set  aside  for  inadequacy  unless  it  is  such  as  to 
shock  the  understanding  and  show  bias,  passion,  or  prejudice;  and 
some  of  the  cases,  notably  the  early  English  ones,  seem  to  have  adopt- 
ed the  more  stringent  rule  that  a  verdict  cannot  be  set  aside  for  in- 
adequacy unless  there  has  been  some  mistake  of  law  by  the  court,  or 
in  calculation  by  the  jury.  See  for  instance,  Rendall  v.  Hayward,  5 
Bing.  N.  C.  424,  7  Scott,  407,  2  Am.  14,  3  Jur.  363,  8  L.  J.  C.  P.  N.  S. 
243 ;  Fosdick  v.  Stone,  L.  R.  3  C.  P.  607,  37  L.  J.  C.  P.  N.  S.  301.  See 
also  cases  in  note  to  Benton  v.  Collins,  47  L.R.A.  42. 

And  the  injury  caused  by  malicious  prosecution  and  false  imprisonment, 
like  libel  and  slander,  seems  to  have  been  formerly  regarded,  at  least 
in  England,  as  not  susceptible  of  legal  measurement,  so  that  a  verdict 
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in  an  action  tbercfor  would  be  conclusive,  however  small  it  may  be. 
Apps  V.  Day,  14  C.  B.  112.  For  other  caaea  see  note  to  Benton  v. 
Collins,  47  L.R.A.  43. 

So,  actions  for  assault  and  battery  seem  to  be  governed  by  the  same  rule 
as  those  for  malicious  prosecution  and  false  imprisonment,  and  the 
verdict  was  formerly  deemed  conclusive  without  reference  to  its 
smallness.     Benton  v.  Collins,  47  L.R.A.  33,  and  note  thereto,  p.  44. 

As  to  what  is  sufficient  to  show  bias  or  prejudice,  or  that  the  jury  omitted 
to  consider  some  of  the  elements  of  damage,  see  note  to  Beiiton  v. 
Collins,  47  L.R.A.  45. 

That  uncertainty  as  to  the  cause  of  the  injury  suffered,  and  as  to  the  de- 
fendant's responsibility  for  it,  and  as  to  whether  or  not  the  plaintiff 
miglit  not  be  equally  to  blame,  appears  to  have  been  made  a  subject 
of  consideration  on  the  question  of  setting  aside  a  verdict  for  in- 
adequacy as  going  to  sustain  the  verdict,  see  note  to  Benton  v.  Collins, 
47   L.R.A.  48. 

As  to  the  power  of  the  court  to  increase  the  verdict  given  to  such  an 
amount  as  it  deems  just,  instead  of  granting  a  new  trial  for  in- 
adequacy of  damages,  see  cases  in  note  to  Benton  v.  Collins,  47 
L.R.A.  51. 

But  error,  if  any,  in  giving  the  plaintiff  less  than  he  is  entitled 
to  recover  upon  the  finding  of  the  issues,  is  one  of  which  the 
plaintiff  alone  can  complain ;  and  if  he  submits  to  the  verdict, 
the  defendant  cannot  be  heard  to  insist  that  it  shall  be  set  aside 
because  it  is  unjust  to  the  plaintiff.^ 

1  Fischer  v.  Holmes,  123  Ind.  525,  24  N.  E.  377 ;  Wolf  v.  Goodhue  F.  Ins. 
Co.  43  Barb.  400 ;  Lambert  v.  Roberts,  31  N.  Y.  S.  R.  148,  9  N.  Y.  Supp. 
607.     See  also  note  to  Benton  v.  Collins,  47  L.R.A.  49. 

14.  Improper  allowance  of  interest. 

Nor  does  the  improper  allowance  of  interest,  either  because 
no  interest  is  allowable  by  law,^  or  because  the  interest  al- 
lowed is  excessive,^  vitiate  the  verdict,  if  the  interest  improi>- 
erly  allowed  is  remitted. 

1  Chattanooga,  R.  &  C.  R.  Co.  v.  Palmer,  89  Ga.  161,  16  S.  E.  34.     See 

also  Hepburn  v.  Dundaa,  13  Gratt.  219,  where  interest  so  improperly 
allowed  was  held  to  be  mere  surplusage,  and  was  disregarded  by  the 
court  in  entering  judgment. 

2  So  held  where  the  jury  allowed  interest  for  one  month  more  than  was 

proper.  Duzan  v.  Meserve,  24  Or.  523,  34  Pac.  548.  See  also  Denike 
T.  Denike,  8  Misc.  604,  29  N.  V.  Supp.  320   (where  the  appellate  court 
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reversed  an  order  denying  a  new  trial,  and  granted  a  new  trial  unless 
such  excess  was  remitted)  ;  McCormiclc  v.  Hickey,  24  Mo.  App.  362, 
where  the  action  of  the  trial  court  in  allowing  a  remittitur  of  the 
excess  to  be  entered  was  approved. 

And  a  verdict  making  the  unsuccessful  party  liable  to  interest  on  interest 
is  not  ground  for  a  new  trial,  if  the  successful  party  will  vacate  the 
judgment  entered  on  the  verdict,  and  enter  judgment  for  the  specific 
amount,  expressly  renouncing  interest.  Buice  v.  McCrary,  94  Ga. 
418,  20  S.  E.   632. 

Including  interest  not  demanded  is  error.  Haner  v.  Northern  P.  R.  Co. 
7  Idaho,  305,  62  Pac.  1028. 

As  to  the  allowance  of  interest  on  actual  damages,  and  the  propriety  of 
a  charge  thereon,  see  ante,  chapter  xxui..  The  Instructions,  §  51. 

15.  Eeception  of  verdict. 

a.  When,  where,  and  hy  whom  received.- — A  verdict  renderefl 
after  the  expiration  of  the  term  is  a  nullity.^  And  where  a 
term  of  court  is  limited  to  one  week,^  or  to  four  weeks,^  begin- 
ning on  Monday,  it  has  been  held  that  the  term  expires  on  Sat- 
urday night  at  12  o'clock,  and  therefore  a  verdict  rendered  after 
12  o'clock  Saturday  night  is  irregular,  and  will  not  be  sustained. 
But,  on  the  other  hand,  it  has  been  held  that  court  may  be 
opened  on  Sunday  to  receive  a  verdict  in  a  cause  submitted  to 
the  jury  on  the  previous  day,*  and  then  may  be  adjourned  over.' 
The  verdict  must  be  received  in  open  court.  °  And  it  is  error  to 
receive  the  verdict  during  adjournment.''  And  a  verdict  received 
by  the  judge  at  his  house,*  or  at  his  hotel,*  is  invalid.  But  it 
has  been  held  that  the  court  may,  when  necessary,  on  account  of 
illness  of  a  juror,  adjourn  to  where  he  is,  to  receive  the  verdict.^" 

I  Ex  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783. 
SNabors  v.  State,  6  Ala.  200. 

3  Ex  parte  Juneman,  28  Tex.  App.  486,  13  S.  W.  783. 

4  Cory  V.  Silcox,  5  Ind.  370;  Baxter  v.  People,  8  111.  385;   Stone  v.  Bird, 

16  Kan.  488;  Hoghtaling  v.  Osborn,  15  Johns.  119;  Taylor  v.  Ervin, 
119  N.  C.  274,  25  S.  E.  875;  Webber  v.  Merril,  34  N.  H.  202;  Hiller 
V.  English,  4  Strobh.  L.  486;  Stone  v.  United  States,  12  C.  C.  A.  451, 
29  U.  S.  App.  32,  64  Fed.  667;  Weaver  v.  Carter,  101  Ga.  206,  28  S. 
E.  869  (holding  obiter  Bass  v.  Irvin,  49  Ga.  436).  And  see  notes 
to  Henderson  v.  Reynolds,  7  L.R.A.  327,  and  Stone  v.  United  States, 
12  C.  C.  A.  451,  29  U.  S.  App.  32,  64  Fed.  667. 
The  statutory  provision  against  opening  court  or  transacting  business 
therein  on  Sunday,  except  receiving  a  verdict  or  discharging  a  jury 
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(2  N.  Y.  Ecv.  Stat.  275,  §  7,  same  statute  revised  in  Code  Civ.  Proc. 
§  6),  impliedly  allows  the  court  on  committing  a  cause  to  the  jury 
on  a  Saturday  to  adjourn  till  Sunday.  Such  provision  does  not  pre- 
clude the  giving  of  further  instructions  on  Sunday  when  a  jury  on 
that  day  report  their  disagreement.  Jones  v.  Johnson,  61  Ind.  257. 
Or  if  it  does  the  prohibition  may  be  to  that  extent  waived  by  neither 
party  objecting.     Roberts  v.  Bower,  5  Hun,  558. 

SReid  V.  State,  53  Ala.  402,  25  Am.  Eep.  627,  and  cases  cited. 

BRosser  v.  McCoUy,  9  Ind.  587;  Crotty  v.  Wyatt,  3  111.  App.  388;  John- 
son V.  Depuy,  2  N.  J.  L.  165 ;  Labar  v.  Koplin,  4  N.  Y.  547 ;  Root  v. 
Sherwood,  6  Johns.  68,  5  Am.  Dec.  191;  Lawrence  v.  Stearns,  11  Pick. 
501. 

■7  Chicago  V.  Rogers,  61  111.  188;  Shamoldn  Coal  &  I.  Co.  v.  Mitman,  3 
Pa.  St.  379;  Person  v.  Neigh,  52  Pa.  199;  Peart  v.  Chicago,  M.  &  St.  P. 
R.  Co.  5  S.  D.  337,  58  N.  W.  806;  Johnson  v.  Depuy,  2  N.  J.  L.  105: 
Young  V.  Seymour,  4  Neb.  86;  contra,  Tim  v.  Eosenfeld,  108  Mass.  393, 
47  N.  E.  106;  East  St.  Louis  Connecting  R.  Co.  v.  Eggmanii,  71  111.  App. 
32.  And  where  the  jury  returned  with  the  verdict,  just  as  the  crier 
had  finished  announcing  the  adjournment,  and  the  judges  had  risen  to 
their  feet,  bui,  were  still  on  the  bench,  and  counsel  were  present,  it, 
was  held  that  there  was  no  error  in  receiving  the  verdict,  whether 
objected  to  or  not,  as  the  court  had  not  yet  actually  adjourned.  Per- 
son T.  Neigh,  52  Pa.  199. 

SRosser  v.  McColly,  9  Ind.  587;  Whitlow  v.  Moore,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)   589. 

9  Jackson  v.   State,  102  Ala.   76,   15  So.   351    (verdict  received  at  hotel  be- 

cause of  judge's  illness ) . 

10  In   King   v.   Faber,   51   Pa.   387,  where  a  juror   was  taken  ill   after   thr 

verdict  was  sealed,  it  was  held  no  error  for  the  court  to  adjoura  to 
his  house  and  there  have  the  verdict  rendered  in  the  presence  of  court 
officers  and  all  parties  in  the  same  manner  as  if  in  court,  the  verdict 
being  afterward  publicly  announced  by  the  clerk  in  the  courtroom. 

The  judge  should  "not  delegate  the  receiving  of  the  verdict 
to  the  clerk,'  or  to  an  attorney,^  and  it  has  been  held  that  even 
the  consent  of  the  parties  does  not  j'ustify  him  in  doing  so'  But 
there  are  other  authorities  that  hold  that  the  verdict  may  be 
i-eceived  by  the  clerk,  where  the  parties  consent  thereto.* 

1  Morris  v.  Harburger,  100  App.  Div.  357,  91  N.  Y.  Supp.  409. 

2  Britton  v.  Fox,  39  Ind.  309.     And  in  this  case  the  fact  that  the  attorney 

of  the  party  objecting  was  present  when  the  appointment  was  mado 
was  held  not  to  make  the  appointment  effective. 

3  Willett  V.  Porter,  42  Ind.  250:   Ballimorp  &  0.  It.  Co.  v,  Polly,  14  flratt. 

447. 
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4Ferrell  v.  Hales,  139  N.  C.  199,  25  S.  E.  821;  Burlingame  v.  BurliiigaiMP, 
18  Wis.  286;  Sorrelle  v.  Craig,  9  Ala.  535. 

And  where  the  parties  agreed  that  the  jury  should  seal  tlieir  verdict  and 
hand  it  to  the  officer  in  charge,  to  be  delivered  to  the  clerk,  who  sho\ild 
open  it  and  record  it,  in  the  absence  of  the  presiding  judge  and 
the  jury,  with  the  same  effect  as  if  the  verdict  had  been  received  in 
open  court  in  the  presence  of  judge  and  jury,  it  was  held,  in  Chiclies- 
ter  v.  Winton  Motor  Carriage  Co.  110  App.  Div.  78,  96  N.  Y.  Supp. 
1006,  that  they  were  bound  by  their  consent. 

b.  Presence  of  parties. — The  judge  ought  not,  without  ne- 
cessity, to  receive  a  verdict  unless  the  parties  are  present  or  rep- 
resented, or  have  had  fair  notice  and  opportunity  to  be  present 
if  within  reasonable  call.  But  in.  the  absence  of  an  adjourn- 
ment to  a  fixed  hour  it  is  their  duty  to  be  within  call.^ 

1  Counsel  cannot  rely  on  having  a  new  trial  because  of  the  inadequacy  or 
omission  of  notice  to  them  that  the  jury  have  come  in. 

At  common  law  a  verdict  could  not  be  received  by  the  court  in  the  ab- 
sence, or  even  without  the  consent  of  the  plaintiff  or  his  counsel,  for 
his  noneonsent  was  a  voluntary  nonsuit.  People  v.  Mayor's  Court  of 
Albany,  1  Wend.  36.  See  also  ante,  chapter  xix.  Stopping  the  Case. 
Under  the  new  procedure  a  cause  cannot  be  thus  stopped  at  this  point. 
Counsel  for  each  party  must  hold  himself  in  readiness  to  attend  with- 
out notice,  if  there  is  no  fixed  adjournment  or  understanding  that  no- 
tice is  to  be  given.  Christie  v.  Bowne,  76  Hun,  42,  27  N.  Y.  Supp.  657; 
Strowger  v.  Sample,  44  Kan.  298,  24  Pac.  425;  Fitzgerald  v.  Clark,  17 
Mont.  100,  30  L.R.A.  803,  42  Pac.  273.  A  judgment  will  not  be  re- 
versed because  the  verdict  was  received  in  the  absence  of  counsel  dur- 
ing a  fixed  adjournment,  the  court  having  announced  that  a  verdict 
would  be  received  during  the  recess  if  one  was  returned, — especially 
where  no  prejudice  appears  and  counsel  had  made  no  arrangement  to 
be  given  notice.  McCormick  Harvesting  JIach.  Co.  v.  Lauber,  7  Kan. 
App.  730,  £2  Pac.  577.  And  a  verdict  may  be  received  in  the  absence 
of  both  parties  and  their  counsel  after  proclamation  of  adjournment 
until  the  next  day,  under  a  statute  providing  that  courts  shall  be  al- 
ways open,  and  that  any  business  of  the  court  may  be  transacted  at 
any  time.  Tim  v.  Rosenfeld,  168  Mass.  393,  47  N.  E.  106.  And  even 
where  there  was  an  understanding  between  counsel  and  court  that  the 
former,  who  was  permitted  to  retire  from  the  court  room,  was  to  bo 
notified  when  the  jury  returned  into  court  with  their  verdict,  the  neg- 
lect of  the  court  so  to  notify  counsel  is  not  reversible  error  where  \w 
prejudice  resulted.     Seaton  v.  Smith,  45  Kan.  43,  25  Pac.  222. 

The  mere  fact  that  a  verdict  was  received  in  the  absence  of  defendant  ami 
his  counsel  when  neither  had  opportunity  to  be  present,  or — in  Juris- 
dictions where,  after  giving  the  case  to  the  jury,  there  is  no  voluntary 
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nonsuit — it  was  received  in  the  absence  of  plaintiff  and  liis  counsel 
when  neither  had  opportunity  to  be  present,  is  not  alone  error,  with- 
out some  other  informality,  or  some  resulting  prejudice  to  the  party. 
Perry  v.  Mulligan,  58  Ga.  479  (defendant  absent);  Stiles  v.  Ford,  2 
Colo.  128  (plaintiff  absent;  a,  well-considered  case)  ;  Merwin  v. 
Wheeler,  41  Conn.  14  (plaintiff  absent).  It  is  not  necessarily  a  mat- 
ter of  right  for  the  prisoner  to  have  his  counsel  present  on  the  re- 
ception of  the  verdict.  Sutcliffe  v.  State,  18  Ohio,  469. 
"It  was  their  business  to  be  in  court  when  the  judge  was  in  court.  .  .  . 
Counsel  must  see  to  it  that  they  are  near  when  the  judge  moves  and  be 
ready  to  move  with  him."  Perry  v.  Mulligan,  58  Ga.  479.  That  ver- 
dict may  be  received  in  the  absence  of  counsel,  see  also  Kuhl  v.  Su- 
preme Lodge,  S.  K.  &  L.  18  Okla.  383,  89  Pac.  1126;  Grace  &  H. 
Co.  V.  Sanborn,  225  111.  138,  80  N.  E.  88. 

c.  Polling  the  jury  (1)  In  general. — To  poll  the  jury  is  tO' 
require  that  each  juror  shall  himself  declare  what  his  verdict 
is.*  The  object  of  polling  the  jury  is  to  ascertain  whether  the 
verdict,  as  announced  by  the  foreman,  was  concurred  in  by  alt 
the  jurors,^  and  to  enable  them  to  correct  a  verdict  mistakenly 
reached,  or  about  which,  on  further  rejection,  they  have  doubt, 
and  to  declare  in  open  court  their  judgment  in  prcesenti.^ 

Either  party  has  an  absolute  right  to  have  the  jury  polled  on 
the  rendering  of  their  verdict,  whether  sealed  or  oral,  at  any 
time  before  it  is  recorded,  unless  the  right  has  been  expressly 
waived.* 

But  this  rule  does  not  apply  to  a  verdict  fixed  by  the  direction 
of  the  court.'  Denial  of  the  right  to  poll  a  jury  does  not  render 
a  judgment  entered  on  the  verdict  a  nullity  or  subject  to  motion 
to  vacate  it  at  a  succeeding  term  of  court.^  And  in  some  juris- 
dictions it  is  held  that  the  polling  of  the  jury  is  not  a  matter 
of  right,  but  rests  in  the  discretion  of  the  court.'  And  it  has 
been  held  that  the  consent  to  a  sealed  verdict  waives  the  right  tO' 
poll  the  jury.' 

iBouvier's  Law  Diet. ;  Anderson's  Law  Diet. ;  State  L.  Ins.  Co.  v.  Fustal,  43 
Ind.  App.  144,  84  N.  E.  156,  1093;  Poulson  v.  Collier,  18  Mo.  App. 
583. 

2  State   V.    Bogain,    12   La.    Ann.    264;    Labor   v.   Koplin,    4    N.   Y.    547; 

Humphries  v.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  1» 
Sup.  Ct.  Kep.  637. 

3  State  L.  Ins.  Co.  v.  Postal.  43  Ind.  App.  144,  84  N.  E.  156,  1093. 
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« Crotty  V.  Wyatt,  3  111.  App.  388 ;  Rigg  v.  Cook,  9  111.  336,  46  Am.  Dec. 
462;  Bond  v.  Wood,  69  111.  282;  Martin  v.  Morelock,  32  111.  485; 
Thornburgh  v.  Cole,  27  Kan.  490;  Bishop  v.  Mugler,  33  Kan.  145, 
5  Pae.  756;  James  v.  State,  55  Miss.  57,  30  Am.  Rep.  496;  Norvell  v. 
Deval,  50  Mo.  272,  71  Am.  Rep.  413;  Poulson  v.  Collier,  18  Mo.  App. 
583;  Hubble  v.  Patterson,  1  Mo.  392;  Fox  v.  Smith,  3  Cow.  23;  Jackson 
ex  dem.  Fink  v.  Hawks,  2  Wend.  619 ;  Root  v.  Sherwood,  6  Johns.  68,  5 
Am.  Dec.  191;  Labar  v.  Koplin,  4  N.  Y.  547;  Warner  v.  New  York 
C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724,  and  cases  cited;  Smith 
V.  Paul,  133  N.  C.  66,  45  S.  E.  348;  District  of  Columbia  v.  Humphries, 

11  App.  D.  C.  68 ;  White  v.  Archbald  School  Dist.  2  Pa.  Co.  Ct.  1  ; 
Peart  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  337,  58  N.  W.  806; 
Whitlow  V.  Moore,  1  Tex.  Civ.  App.  Cas.  (White  &  W.)  589;  Balti- 
more &  0.  R.  Co.  V.  Polly,  14  Gratt.  447. 

The  right  to  poll  the  jury  is  not  affected  by  an  agreement  that  the  jury 
may  seal  their  verdict.  Steele  v.  Etheridge,  15  Minn.  503,  Gil.  413, 
dictum.  But  if  the  jury  after  agreeing  upon  their  verdict  disperse 
with  the  consent  of  the  parties  the  court  is  not  bound  upon  the  sub- 
sequent return  of  the  verdict  to  poll  the  jury.  Rutland  v.  Hathorn, 
36  Ga.  380.  But  permitting  the  jury  to  seal  their  verdict  and  separate 
without  the  consent  of  the  parties  does  not  take  away  the  privilege  of 
polling  the  jury  under  a  statute  providing  that  such  a  proceeding 
had  with  consent  of  parties  is  equivalent  to  a  rendition  and  recording 
In  open  court,  and  that  the  jury  shall  not  be  polled  or  permitted 
to  disagree  thereto,  unless  by  consent  of  parties  in  open  court  entered 
upon  the  record.    Walker  v.  Dailey,  87  Iowa,  375,  54  N.  W.  344. 

SKinser  v.  Calumet  Fire  Clay  Co.  165  111.  505,  46  N.  E.  372;  Donoghue  v. 
Indiana  &  L.  M.  R.  Co.  87  Mich.  13,  49  N.  W.  512 ;  Jameson  v.  Officer, 
15  Tex.  Civ.  App.  212,  39  S.  W.  190;  McClaren  v.  Indianapolis  &  V.  R. 
Co.  83  Ind.  319  (where,  upon  directing  a  verdict,  it  was  held  no  error 
to  refuse  to  allow  the  jury  to  be  polled,  although  the  statute  provided 
that  "either  party  may  poll  the  jury"). 

«  Humphries  v.  District  of  Columbia,  174  U.  S.  190,  43  L.  ed.  944,  19  Sup. 
Ct.  Rep.  637. 

TBlum  V.  Pate,  20  Cal.  70;  Hindrey  v.  Williams,  9  Colo.  371,  12  Pac. 
436 ;  State  v.  Hoyt,  47  Conn.  533,  36  Am.  Rep.  89 ;  Rutland  v.  Hathorn, 
36  Ga.  380;  Beale  v.  Hall,  22  Ga.  431;  Smith  v.  Mitchell,  6  Ga.  458; 
School  Dist.  No.  1  v.  Bragdon,  23  N.  H.  507 ;  Landis  v.  Dayton,  Wright 
(Ohio)  659;  Martin  v.  Maverick,  1  M'Cord,  L.  24;  Whitner  v.  Hamlin, 

12  Fla.  18;  Ropps  v.  Barker,  4  Pick.  239. 

SKoon  V.  Phoenix  Mut.  L.  Ins.  Co.  104  U.  S.  106,  26  L.  ed.  670;  Whitner  v. 
Hamlin,  12  Fla.  18 ;  Miller  v.  Mabon,  6  Iowa,  456. 

In  Texas  in  the  case  of  a,  sealed  verdict  brought  in  by  consent,  it  is  held 
that  it  is  not  a  matter  of  right  to  have  the  jury  polled,  except  to 
ascertain  whether  they  agreed  when  the  verdict  was  sealed.     Hancock 
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V.  Winans,  20  Tex.  320.  The  polling  of  a  jury  which  has  returned 
u,  sealed  verdict  is  waived  by  a  failure  to  object  to  the  rendering  of 
s_ch  a.  verdict,  under  a  court  rule  that  an  agreement  on  the  part 
of  counsel  to  receive  a  sealed  verdict  shall  be  treated  as  a  waiver  of 
the  right  to  poll  tlie  jury,  and  that  in  all  cases  where  the  jury 
retired  without  objection  to  a  sealed  verdict  such  a  verdict  may  be 
rendered.  Drda  v.  Schmidt,  47  111.  App.  267. 
But,  as  shown  by  the  cases  in  note  4,  supra,  it  is  usually  held  that  the 
right  to  poll  the  jui-y  is  not  affected  by  consent  to  a  sealed  verdict. 

(2)  When  request  to  poll  should  be  made. — The  request  to 
poll  the  jury  must  be  made  before  the  verdict  is  recorded,^  or 
before  the  jury  has  dispersed.* 

1  Steele  v.  Etheridge,  15  Miim.  501,  Gil.  413;   Peart  v.  Chicago,  M.  &  St. 

P.  R.  Co.  5  S.  D.  337,  58  N.  W.  806;  Blum  v.  Pate,  20  Cal.  70; 
High  V.  Johnson,  28  Wis.  72. 
But  the  mere  entry  of  the  verdict  in  the  clerk's  rough  minutes  does  not 
necessarily  constitute  a  recording  within  the  rule  until  after  the  jury 
are  discharged,  ^^■arner  v.  Now  York  C.  E.  Co.  52  N.  Y.  437,  11 
Am.  Rep.  724  (where  the  jury,  not  yet  discharged,  were  held  properly 
polled  after  the  entry  of  a  sealed  verdict  in  the  clerk's  minutes). 
Compare  Steele  v.  Etheridge,  15  Minn.  503,  Gil.  413,  where  it  was  held 
that  a  polling  after  recording  was  of  no  effect,  even  though  it  took 
place  before  the  jury  were  discharged,  and  one  of  the  jurors  dissented. 
Held,  also,  that  affidavits  would  not  be  received  to  prove  that  the 
polling  really  took  place  before  the  recording,  when  the  record  stated 
that  the  polling  was  after  the  verdict  was  recorded. 

2  Smith  V.  Mitchell,  6  Ga.  458;   Springfield   Consol.  R.  Co.  v.  Welscli,   155 

111.  511,  40  N.  E.  1034. 

(3)  Mode  of  polling. — As  to  the  mode  of  polling  the  jury, 
the  party  has  no.  right  to  dictate  the  manner  in  which  the  jury 
shall  be  polled.*  The  form  varies  in  different  jurisdictions,  as 
well  as  in  different  courts  of  the  same  jurisdiction.  Where  tlie 
statutes  do  not  prescribe  the  form  of  the  question  to  be  pro- 
pounded, any  form  of  words  that,  in  a  concise  manner,  will 
elicit  the  information  desired,  is  sufficient,  the  exact  form  of  the 
question  being  immaterial.*  The  form  most  in  use,  however,  is 
the  question,  "Is  this  }our  verdict  ? '  The  manner  of  polling  the 
juiy  is  not  ground  for  reversal,  where  tlie  answca-  of  each  juror 
olearily  shows  that  the  verdict  was,  when  sigiied  and  at  the  time 
of  the  polling,  the  verdict  of  each  juror.*     And  when,  in  reply 
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to  the  usual  question,  one  juror  Answered,  "I  consented  to  il,' 
and  another,  "I  agreed  to  it,"  this,  though  irregular,  was  held 
not  cause  for  disturbing  the  verdict,  where  the  attention  of  the 
court  was  not  called  at  the  time  to  the  manner  in  which  tho 
jurors  answered.*  So,  the  answer  of  a  juror  to  the  question, 
"Is  this  your  verdict,"  "It  is,  as  far  as  it  goes,"  does  not  in- 
validate the  verdict.*  But  when,  in  answer  to  the  usual  ques- 
tion, a  juror  replied,  "Under  the  evidence,  it  is  not  my  ver- 
dict," it  was  held  improper  to  permit  plaintiff's  attorney  to 
inquire  into  the  juror's  reason  for  making  the  answer  or  for 
entertaining  the  opinion  expressed  in  the  answer.' 

1  Labar  v.  Koplin,  4  N.  Y.  547;  Bowen  v.  Bowen,  74  Ind.  470. 

«  State  L.  Ins.  Co.  v.  Postal,  43  Ind.  App.  144,  84  N.  E.  ]  56,  1093. 

s  Labor  v.  Koplin,  4  N.  Y.  547  (holding  that  tlie  court  cannot  be  required 
to  put  the  question,  "Is  this  your  verdict  against  eacli  and  both 
the  defendants?");  Campbell  v.  Murray,  62  Ga.  86  (holding  tliat, 
while  the  better  form  is,  "Is  tliis,  or  is  it  not,  your  verdict?"  yet  the 
question,  "Did  you  consent  to  that  verdict,  and  do  you  now  consent?" 
was  held  not  to  be  substantially  different  from  the  regular  form)  ; 
Black  V.  Thornton,  31  Ga.  641  (holding  that  question,  "How  do  you 
find? — for  the  plaintiffs  or  for  the  defendants?"  was  equivalent  to 
the  usual  question);  Bowen  v.  Bowen,  74  Ind.  470  (holding  that 
request  to  put  question,  "Is  this  your  verdict,  and  are  you  still 
satisfied  with  it  ?"  was  properly  refused ) . 

*  Chicago  City  R.  Co.  v.  Shreve,  128  111.  App.  462,  affirmed  In  226  111.  530, 
80  N.  E.  1049. 

6  Green  v.  Bliss,  12  How.  Pr.  428. 

8  Rankin  v.  Harpe,  23  Mo.  579. 

T  Poulson  V.  Collier,  18  Mo.  App.  583. 

(4)  Right  and  consequence  of  dissent. — A  juror  has  a  right 
to  dissent  from  the  verdict,  whether  sealed  or  oral,  at  any  time 
before  it  is  recorded  and  before  they  have  been  discharged.^ 
Upon  such  dissent  they  should  be  sent  back  for  further  delibera- 


1  Bunn  V.  Hoyt,  3  Johns.  255;  Blackley  v.  Sheldon,  7  Johns.  32;  DoiiRlass 
V.  Tousey,  2  Wend.  352,  20  Am.  Dec.  610;  Weeks  v.  Hart,  24  Hun, 
181;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  7i4 
(sealed  verdict);  Adkins  v.  Blake,  2  J.  J.  Marsh.  40;  Lawrence  v. 
Stearns,   11  Pick.   501;   Scott  v.  Scott,   110  Pa.  387,  2  Atl.   331.     But 
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a  juror  who  dissents  from  a  sealed  verdict  he  signed  may  be  punished 
for  contempt  in  signing  what  was  not  his  verdict,  if  the  act  be  not 
excused.  Van  Vorst,  J.,  in  an  unreported  case.  In  Iowa,  by  express 
statutory  provision,  no  dissent  from  a  sealed  verdict  is  permissible, 
unless  reserved  by  agreement  of  parties  where  "by  consent  the  jury 
have  been  permitted  to  seal  their  verdict  and  separate  before  it  is 
rendered."  Miller  v.  Mabon,  6  Iowa,  456.  The  refusal  to  permit  a 
juror  to  change  his  vote  is  not  error  if  on  the  evidence  the  court 
could  have  directed  the  verdict  returned.  Grimes  Dry  Goods  Co.  v. 
Malcolm,  164  U.  S.  483,  sub  nom.  VV.  B.  Grimes  Dry  Goods  Co.  v. 
Malcolm,  41  L.  ed.  524,  17  Sup.  Ct.  Rep.  158. 
A  juror's  answer  that  he  consented  to  the  verdict  under  protest,  and  his 
statement  to  the  court  when  asked  if  it  was  his  verdict,  "It  is,  but  I 
consented  to  it  under  protest,"  will  not  require  the  rejection  of  the  ver- 
dict. Wyley  v.  Bull,  41  Kan.  206,  20  Pac.  855.  And  that,  on  polling 
the  jury,  some  of  them,  after  answering  that  the  verdict  was  their 
verdict,  added  that  they  hesitated  to  agree  to  it,  and  had  given  their 
assent  reluctantly  and  with  doubt,  will  not  vitiate  the  finding.  Con- 
yers  v.  Kirk,  78  Ga.  480,  3  S.  E.  442.  And  the  fact  that  a  juror  who 
twice  interrupted  the  judge  in  his  address  to  the  jury  just  before  dis- 
charging them,  and  expressed  a  desire  to  speak,  was  not  allowed  to 
do  so,  is  not  ground  for  a  new  trial,  where  such  juror  had  twice 
answered  on  a,  poll  of  the  jury,  that  the  verdict  rendered  was  his 
verdict.  Hughes  v.  Detroit,  G.  H.  &  M.  R.  Co.  78  Mich.  399,  44  N.  W. 
396.  An  evasive  answer,  such  as  "I  consented  to  it"  must  be  objected 
to  at  the  time,  if  at  all.  Green  v.  Bliss,  12  How.  Pr.  428.  Dissent 
and  change  induced  from  being  told  that  the  legal  effect  of  their 
special  findings  would  be  contrary  to  the  general  verdict,  held  not 
to  avail.    Fitzpatrick  v.  Himmelmann,  48  Cal.  588. 

«  Weeks  v.  Hart,  24  Hun,  181 ;  Nickelson  v.  Smith,  15  Or.  200,  14  Pac.  40 ; 
Jessup  v.  Chicago  &  N.  W.  R.  Co.  82  Iowa,  243,  48  N.  W.  77  (statute 
expressly  requiring  such  a,  course).  So  held  even  where  the  jury  have 
separated  after  sealing  their  verdict.  Bunn  v.  Hoyt,  3  Johns.  255; 
Douglass  v.  Tousey,  2  Wend.  352;  Warner  v.  New  York  C.  E.  Co.  52 
N.  Y.  437,  11  Am.  Rep.  724;  Lagrone  v.  Timmerman,  46  S.  C.  372,  24  S. 
E.  290.  And  see  Johnson  v.  Oakes,  80  Ga.  722,  6  S.  E.  274,  in  which 
it  was  held  that  a  jury  whose  verdict,  through  u,  misconception,  repre- 
sented the  intention  of  but  one  juror  out  of  the  twelve,  may  be  sent 
back  for  further  deliberation,  even  though  they  had  dispersed  after 
agreeing  upon  the  verdict  where  they  had  not  been  discharged  from  the 
consideration  of  the  cause  and  there  was  no  suggestion  that  the  jury 
had  been  tampered  with.  Contra  in  Pennsylvania,  where  a  dissent 
from  a  sealed  verdict  upon  a  polling  of  the  jury,  who  had  separated 
after  sealing  the  verdict,  makes  it  necessary  for  the  judge  to  treat 
it  as  a  mistrial  and  discharge  the  jury.  Kramer  v.  Kister,  187  Pa. 
227,  44  L.R.A.  432,  40  Atl.  1008.     See  also  Morgan  ».  Bell,  41   Kan. 
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345,  21  Pac.  255,  where  sending  back  the  jury  for  further  deliberation 
upon  dissent  of  a  juror  to  a  sealed  verdict  was  upheld,  on  the  grounds 
that  the  record  failed  to  show  that  the  jury  had  been  permitted  to 
separate  or  disband,  and  that  no  objection  was  made  at  the  time. 

16.  Chance  verdict. 

A  verdict  which  is  not  the  result  of  the  intelligent  discussion 
and  the  honest  and  conscientious  deliberation,  and  the  expres- 
sion of  the  ultimate  conviction  of  each  and  all  the  jurors  as  to 
the  rights  of  the  parties  under  the  law  and  the  evidence,  is  un- 
authorized and  should  not  be  permitted  to  stand.'' 

1  As  where  the  jury  left  it  to  lot  whether  the  verdict  should  be  for  one 
party  or  the  other.  Mitchell  v.  Ehle,  10  Wend.  595.  See  also  cases  in 
note  to  Hauk  v.  Allen,  11  L.R.A.  706. 


17.  Compromise  or  quotient  verdict. 

And  a  verdict  which  is  the  result  of  marking,  aggregation, 
and  division  in  pursuance  of  a  previous  agreement  by  the 
jurors  is  invalid.* 

Otherwise,  however,  if  there  is  no  previous  agreement  by 
the  jurors  to  abide  the  result  so  reached.* 

And  a  verdict  is  not  vitiated  by  the  fact  that  the  jurors 
agreed  among  themselves  to  render  a  quotient  verdict,  if  they 
did  not  in  fact  arrive  at  their  verdict  in  that  manner.' 

i  Thus,  where  the  jurors  severally  mark  down  the  amount  to  which  they 
think  the  prevailing  party  is  entitled,  the  amounts  so  indicated  are 
added  together,  and  the  total  is  divided  by  twelve,  the  quotient  to  be 
the  verdict  of  the  jury.  Dixon  v.  Pluns,  98  Cal.  384,  20  L.R.A.  698,  31 
Pac.  931,  33  Pac.  268;  Pawnee  Ditch  &  Improv.  Co.  v.  Adams,  1  Colo. 
App.  250,  28  Pac.  662;  Flood  v.  McClure,  3  Idaho,  587,  32  Pac.  254; 
Chicago  &  I.  Coal  R.  Co.  v.  McDaniel,  134  Ind.  166,  32  N.  E.  728,  33 
N.  E.  769;  Houk  v.  Allen,  126  Ind.  568,  11  L.R.A.  706,  25  N.  E.  897; 
Roberts  v.  Ferris,  1  Cow.  238;  Harvey  v.  Rickett,  15  Johns.  87;  East 
Tennessee  &  W.  N.  C.  R.  Co.  v.  Winters,  85  Tenn.  240,  1  S.  W.  790; 
Williams  v.  Dean,  134  Iowa,  216,  11  L.R.A.(N.S.)  410,  111  N.  W.  931; 
Milbourne  v.  Robison,  132  Mo.  App.  198,  110  S.  W.  598 ;  Clark  v.  Ford, 
10  Kan.  App.  579,  62  Pac.  543;  Texas  Midland  R.  Co.  v.  Atherton. 
—  Tex.  Civ.  App.  — ,  123  S.  W.  704.  And  in  Roy  v.  Goings,  112 
111.  656,  where  it  appears  on  receiving  the  verdict  that  the  jury  had 
thus  reached  the  sum  awarded,  it  was  held  that  the  court  properly 
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sent  the  jury  out  again  under  a  proper  instruction  to  furtlicr  con- 
sider their  verdict.  See  also  cases  in  note  to  Hauk  v.  Allen,  1 1 
L.R.A.  706. 

So  held,  even  though  it  is  not  clear  that  all  jurors  understood  they  were 
bound  by  the  agreement.  Johnson  v.  Husband,  22  Kon.  277.  But 
Wichita  v.  Stallings,  59  Kan.  779,  appx.  54  Pac.  689,  holds  othervvi.se 
where  most  of  the  jurors  deny  by  affidavit  that  the  verdict  was  so 
readied. 

A  quotient  verdict  will  not  be  set  aside  solely  because  it  is  the  result  of 
a  compromise,  if  there  is  nothing  to  indicate  that  each  member  of 
the  jury  did  not  detennine  that  plaintiff  was  entitled  to  recover  ex- 
actly the  sum  awarded.  McCormick  v.  Rochester  R.  Co.  133  App. 
Div.  760,  117  N.  Y.  Supp.  1110. 

And  where  the  individual  members  of  the  jury  might  have  reached  dif- 
ferent conclusions,  from  the  evidence,  as  to  the  precise  amount  of 
the  plaintiff's  claim  and  of  the  defendant's  counterclaim,  the  verdict 
will  not  be  set  aside  solely  because  it  wag  the  result  of  a  com- 
promise.    Driscoll  V.  Nelligan,  46  App.  Div.  324,  61  N.  Y.  Supp.  692. 

2  Consolidated  Ice  Mach.  Co.  v.  Trenton  Hygeian  Ice  Co.  57  Fed.  898 ; 
Knight  f.  Fisher,  15  Colo.  176,  25  Pac.  78;  Dorr  v.  Fenno,  12  Pick. 
521;  Cortelyou  v.  McCarthy,  37  Neb.  742,  56  N.  W.  620;  Moses  v. 
Central  Park  N.  &  E.  River  R.  Co.  3  Misc.  322,  23  N.  Y.  Supp.  23; 
Tinkle  v.  Dunivant,  16  Lea,  503;  State  ex  rel.  Senter  v.  Cowell,  125 
Mo.  App.  348,  102  S.  W.  573;  Groves  &  S.  R.  R.  Co.  v.  Herman.  206 
111.  34,  69  N.  E.  36;  Hogan  v.  Gibson  Min.  Co.  131  Mo.  App.  386, 
111  S.  W.  608. 

As  to  what  is  proper  evidence  to  show  that  the  verdict  is  objectionable  on 
this  ground,  see  note  to  Hauk  v.  Allen,  11  L.R.A.  706. 

8  Western  U.  Teleg.  Co.  v.  Hill,  163  Ala.  18,  23  L.R.A.(N.S.)  648,  50 
So.  248,  19  A.  &  E.  Ann.  Gas.  1058. 

18.  Number  and  unanimity  of  jurors. 

The  only  verdict  which  can  be  received  and  regarded  as 
the  complete  and  valid  verdict  of  the  jury,  upon  which  a 
judgment  can  be  entered,  is  an  open  and  public  verdict  by  twelve 
men,*  given  in  and  assented  to  in  open  court  as  their  unani- 
mous act,^  unless  the  parties  expressly  agree  to  a  trial  by  a  less 
number,'  or  unless  the  number  of  jurors,*  concurring,*  necessary 
to  a  valid  verdict,  is  otherwise  expressly  fixed  by  Constitution 
or  statute. 

1  At  common  law  a  jury  consisted  of  twelve  men.  See  cases  cited  in  note 
to  State  V.  Bates,  43  L.R.A.  33. 
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And,  either  expressly  or  impliedly,  the  Constitutions  of  most  of  the  states 
have  adopted  the  common-law  jury  of  twelve  men  as  the  only  lawful 
jury.  See  for  cases  so  holding:  Woodward  Iron  Co.  v.  Cabaniss,  87 
Ala.  328,  6  So.  300;  Larillian  v.  Lane,  8  Ark.  372;  Allen  v.  Anderson, 
.57  Ind.  389;  Eshelman  v.  Chicago,  K.  I.  &  P.  E.  Co.  67  Iowa,  296,  25 
N.  W.  251;  Kansas  City,  C.  &  S.  R.  Co.  v.  Story,  96  Mo.  611,  10  S.  W. 
203;  Opinion  of  the  Justices,  41  N.  H.  550;  People  ex  rel.  Murray  v. 
New  York  City  &  County  Justices,' 74  N.  Y.  406;  Lamb  v.  Lane,  4 
Ohio  St.  176;  Deane  v.  Willamette  Bridge  Co.  22  Or.  167,  15  L.R.A. 
614,  29  Pac.  440;  Plimpton  v.  Somerset,  33  Vt.  283;  Norval  v.  Pvice, 
2  Wis.  22.    See  also  oases  cited  in  note  to  State  v.  Bates,  43  L.R.A.  33. 

'Lawrence  v.  Stearns,  11  Pick.  501;  Scott  v.  Scott,  110  Pa.  387,  2  Atl.  531  ; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  33  Fla.  608,  24  L.R.A.  272, 
15  So.  257;  Carroll  v.  Byers,  4  Ariz.  158,  36  Pac.  499;  Chicago  &  M. 
L.  S.  E.  Co.  V.  Sanford,  23  Mich.  418  (where  it  was  said  that  if  the 
term  "jury,"  as  used  in  the  Michigan  Constitution,  authorizes  any- 
thing else  than  an  unanimous  verdict,  it  means  what  it  does  not 
signify  in  any  part  of  the  Constitution  or  in  any  of  the  old  statutes 
of  the  state).  In  Adkins  v.  Blake,  2  J.  J.  Marsh.  40,  where  the  jury 
came  into  court  and  announced  their  verdict,  two  of  tlie  jurors  declared 
that  it  was  not  tlieir  verdict  and  that  they  would  not  agree  to  it; 
but  the  court,  on  ascertaining  that  the  jurors  agreed  in  the  room  to 
submit  to  a.  majority,  directed  the  verdict  to  be  entered.  This  was 
held  error,  the  court  holding  that  where  the  verdict  is  reported  the 
jurors  must  all  sanction  it,  or  it  is  not  their  finding.  See  also  cases 
cited  in  notes  to  State  v.  Bates,  43  L.R.A.  33 ;  Jacksonville,  T.  &  K. 
W.  R.  Co.  v.  Adams,  24  L.R.A.  272. 

And  by  express  constitutional  provision  in  Texas,  a  verdict  in  the  county 
court  must  be  rendered  as  the  unanimous  verdict  of  the  jury.  Jackson 
V.  J.  A.  Coates  &  Sons,  —  Tex.  Civ.  App.  — ,  43  S.  W.  24. 
the  same  way  and  by  the  same  metliod  of  reasoning.  To  require  un- 
the  same  way  and  by  the  same  method  of  reasoning.  To  require  un- 
animity, not  only  in  their  conclusions,  but  also  in  the  mode  by  which 
tliose  conclusions  are  arrived  at,  would  in  most  cases  involve  an  im- 
possibility, and  would  be  practically  destructive  of  the  entire  system  of 
jury  trials.  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132,  22  N. 
E.  15.  So,  it  is  not  necessary  that  a  jury  should,  in  order  to  And  a 
verdict,  concur  in  a  single  view  of  the  transaction  disclosed  by  the 
evidence;  and  if  the  conclusion  may  be  justified  upon  either  of  two 
interpretations  of  the  evidence,  the  verdict  cannot  be  impeached  by 
showing  that  part  of  the  jury  proceeded  upon  one  interpretation,  and 
the  rest  upon  another.  Murray  v.  New  York  L.  Ins.  Co.  90  N.  Y. 
614,  48  Am.  Rep.  658. 

As  to  the  right  of  a  juror  to  dissent  from  the  verdict,  and  the  effect  of 
such  dissent,  see  supra,  §  15,  c   (4). 
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3  In  considering  the  question  of  the  validity  of  the  verdict  of  less  than  the 
common-law  number  of  jurors,  the  point  has  often  been  raised  as  to 
whether  or  not  the  fact  that  a  trial  by  the  full  jury  of  twelve  has 
been  waived,  and  a  verdict  by  less  than  that  number  consented  to,  will 
validate  the  verdict ;  and  it  is  generally  held  that  where  there  has 
been  such  waiver  and  consent,  and  it  so  appears  of  record,  the  verdict 
will  be  upheld.  See  for  example,  Scott  v.  Russell,  39  Mo.  407 ;  Bishop 
v.  Mugler,  33  Kan.  145,  5  Pac.  756;  Roach  v.  Blakey,  89  Va.  767,  17 
S.  E.  228.    See  also  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

And  in  several  of  the  states  there  are  express  constitutional  provisions  per- 
mitting the  waiver  of  a  jury  of  twelve,  and  statutes  making  provision 
for  consent  to  try  with  a  less  number  of  jurors  than  twelve.  Thus,  the 
Arkansas  Constitution  (art.  2,  §  7,  of  the  Declaration  of  Rights)  pro- 
vides that  the  right  to  trial  by  jury  may  be  waived  by  the  parties  in 
all  cases,  in  the  manner  prescribed  by  law;  and  statute  (Mansf.  Dig.  S 
2219)  provision  is  made  for  the  trial  of  causes  other  than  felonies,  by 
agreement  of  parties,  by  a  jury  of  less  than  twelve. 

So,  in  Texas,  a.  statute  (Tex.  Rev.  Stat.  art.  3227)  provides  that  the  parties 
may  by  consent  agree  in  a  particular  case  to  try  with  a  less  number 
than  twelve.     See  note  to  State  v.  Bates,  43  L.R.A.  33,  59. 

*  Express  provision  is  sometimes  made  by  the  Constitutions  and  statutes 
with  reference  to  the  mode  of  procedure  to  be  adopted  in  case  of  a 
trial  by  less  than  the  full  number  of  jurors,  where  the  number  has  been 
reduced  by  one  or  more  of  the  jurors  dying  pending  trial,  or  becoming 
disabled  from  sitting.  Such  a  provision  is  contained  in  the  Texas 
Constitution  (art.  5,  §  13),  and  by  statute  the  verdict  of  the  remaining 
jurors  is  rendered  valid  (Tex.  Rev.  Stat.  art.  3229).  But  in  such  case 
the  verdict  of  the  remaining  jurors  must  be  signed  by  all  of  them  (2 
Sayles's  Civ.  Stat.  art.  3101),  unless  the  trial  by  the  less  number  is 
with  the  consent  of  the  parties.  See  supra,  §  4,  note  2.  See  also  note 
to  State  V.  Bates,  43  L.R.A.  33. 

And  a,  similar  statute  is  in  force  in  Iowa  (Code,  §  3713),  except  that,  in 
such  case,  continuing  the  trial  with  the  remaining  jurors  must  be  by 
consent  entered  by  the  court  or  shorthand  reporter  as  a  part  of  the 
record;  otherwise  the  jury  must  be  discharged.  See  Eshelman  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  67  Iowa,  296,  25  N.  W.  251 ;  Kelsh  v.  Dyersville, 
68  Iowa,  137,  26  N.  W.  38.  See  further  on  this  question,  note  to 
State  V.  Bates,  43  L.R.A.  33. 

The  degree  of  the  court  has  also  been  made  a  question  for  consideration  in 
determining  the  constitutionality  of  a  verdict  by  a  less  number  of 
jurors  than  those  constituting  a  jury  at  common  law.  If  the  court  is 
one  of  record,  it  is  generally  held  that  it  has  jurisdiction  only  over 
causes  triable  by  a  common-law  jury,  and  that,  therefore,  a  verdict  in 
those  courts  by  a  less  number  of  jurors  is  unconstitutional.  See  for 
instance,  Norwell  v.  Deval,  50  i\Io.  272;  Baxter  v.  Putney,  37  How. 
Pr.  140. 
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But  in  courts  not  of  record  it  is  competent  for  the  legislature  to  provide  for 
a  jury  of  less  tlian  twelve  men;  and  the  Missouri  Constitution  ex- 
pressly empowers  the  legislature  to  so  provide.  State  ex  rel.  Kansas 
City  Auditorium  (Jo.  v.  Allen,  45  Mo.  App.  55].  Unanimity  is  not  re- 
quired. Shaw  V.  Goldman,  183  Mo.  461,  81  S.  W.  1223;  Kelly-Good- 
fellow  Shoe  Co.  v.  Sally,  114  Mo.  App.  222,  89  S.  W.  889. 

And  the  constitutionality  of  the  verdict  in  civil  cases  by  less  than  the  com- 
mon-law .jury  of  twelve  men  has  been  upheld — especially  in  cases  in  in- 
ferior and  justices'  courts  and  courts  not  of  record — under  statutes  of 
many  of  the  states,  notwithstanding  that  the  Constitutions  have  pro- 
vided that  the  right  of  jury  trial  shall  remain  inviolate.  The  consti- 
tutionality of  those  statutes  has  generally  been  upheld  upon  the  ground 
that  juries  did  not  form  any  part  of  the  machinery  of  such  tribunals 
at  common  law,  and  upon  the  further  ground  that  in  such  cases  there 
is  an  appeal  to  the  courts  of  common  law,  where  the  parties  are  en- 
titled to  a  trial  by  jury  unless  the  same  is  waived.  This  doctrine  will 
he  found  admitted  by  the  court  in  Vaughn  v.  Scade,  30  Mo.  600  (al- 
though that  ease  turned  upon  the  constitutionality  of  a  verdict  of  a 
jury  of  six  in  a  court  of  law  commissioners, — a  court  of  record  in 
which  u,  jury  of  less  than  twelve  could  not  sit)  ;  Ward  v.  Farwell,  97 
111.  593;  Ehodes  Burford  Furniture  Co.  v.  Mattox,  135  Ind.  372,  34 
N.  E.  326,  3o  N.  E.  11 ;  Berry  v.  Chamberlain,  53  N.  J.  L.  463,  23  Atl. 
115.    See  also  cases  cited  in  note  to  State  v.  Bates,  43  L.R.A.  33. 

Sometimes,  hoAvever,  tlie  Constitution  makes  express  provision  for  a  jury 
of  less  than  twelve  in  courts  not  of  record.  Such  a  clause  is  found  in 
the  Constitutions  of  Washington  (art.  1,  §  21)  and  North  Dakota  (art. 
1,  §  7 ) .  See  also  note  to  State  v.  Bates,  43  L.R.A.  33,  for  other 
similar  constitutional  provisions. 

For  an  e.-chaustive  treatment  of  the  question  of  the  number  and  agreement 
of  jurors  necessary  to  constitute  a  valid  verdict,  and  the  constitutional- 
ity of  a  verdict  by  less  than  twelve  jurors,  see  notes  to  State  v.  Bates, 
43  L.R.A.  33,  and  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  24 
L.R.A.  272. 

5  Some  of  the  state  Constitutions  expressly  provide  that  a  verdict  may  be 
rendered,  although  not  unanimous,  provided  the  concurring  jurors  con- 
stitute a  majority.  Thus,  the  Declaration  of  Rights  in  the  California 
Constitution  (art.  1,  §  7)  provides  that  in  civil  actions  three  fourths 
of  the  jury  may  render  a  verdict.  So  also  in  Utah  (art.  1,  §  10). 
Scott  V.  Provo  City,  14  Utah,  31,  45  Pac.  1005.  See  also  note  to  State 
V.  Bates,  43  L.R.A.  33,  80. 

19.  Amendment  of  verdict. 

a.   Power  of  jury  to  correct  verdict. — A  verdict  is  not  re- 
garded as  final,  until  it  is  pronounced  and  recorded  in  open 
and  at  anv  time  bef( 

Abbott,  Civ.  Jur.  T.— 50. 
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and  their  relation  to  the  case  as  jurors  has  ceased,  the  jury  may 
alter  their  verdict  either  in  form  or  substance,  whether  it  be 
oral  or  sealed.* 

1  Root  V.  Slierwood,  6  Johns.  68,  5  Am.  Dec.  19J ;  Blackley  v.  Sheldon.  7 

Johns.  32;  Labar  v.  Koplin,  4  N.  Y.  547;  Goodwin  v.  Appleton,  22 
Me.  453. 

2  Bishop  V.  Mugler,  33  Kan.  145,  5  Pac.  756 ;  Herzberg  v.  Murray,  8  Jones 

&  S.  271;  Hamilton  v.  Barton,  20  Iowa,  505;  Comer  v.  Jackson,  50 
Ala.  384;  Watertown  Ecclesiastical  Soc.'s  Appeal,  46  Conn.  230;  Foote 
V.  Woodworth,  66  Vt.  216,  28  Atl.  1034;  Farmers'  Packing  Co.  v. 
Brown,  87  Md.  1,  39  Atl.  625;  Warner  v.  New  York  C.  R.  Co.  52  N. 
Y.  437,  11  Am.  Rep.  724;  Blackley  v.  Sheldon,  7  Johns.  32;  State  L. 
Ins.  Co.  V.  Postal,  43  Ind.  App.  144,  84  N.  E.  156,  1093;  Beal  v. 
Cunningham,  42  Me.  362  (insertion  of  "not"  before  "guilty"  allowed)  ; 
article  in  20  Cent.  L.  J.  145,  and  cases  cited. 

The  jury  may,  before  separating  and  without  communicating  with  anyone, 
be  permitted  to  correct  their  verdict,  on  the  ground  of  mistalce,  so  as 
to  carry  out  their  original  intention.  Cole  v.  Laws,  104  N.  C.  651. 
10  S.  E.  172;  Almand  v.  Scott,  83  Ga.  402,  11  S.  E.  653.  And  they 
may  be  allowed  to  make  the  correction  in  open  court  without  again 
retiring.  Twomey  v.  Linnehan,  161  Mass.  91,  36  N.  E.  590.  But  the 
correction  must  be  made  at  the  time  of  announcing  the  mistake.  Thus, 
where  the  jury  announced  when  their  verdict  was  returned,  that  it 
did  not  express  their  real  intention,  they  should  have  been  required 
then  to  correct  it  and  should  not  have  been  allowed  to  separate  without 
the  consent  of  the  parties,  nor  permitted  on  the  next  day  to  return 
and  complete  their  verdict  against  objection.  Nickelson  v.  Smith,  15 
Or.  200,  14  Pac.  40. 

A  sealed  verdict  may  be  corrected  by  a  jury  who  have  separated  and  after- 
wards come  into  court,  at  any  time  before  it  is  recorded.  Loudy  v. 
Clarke,  45  Minn.  477,  48  N.  W.  25;  Thomas  v.  Upper  Merion  Twp.  10 
Pa.  Co.  Ct.  414;  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11 
Am.  Rep.  724.  Filing  a  sealed  verdict  not  recording,  within  this  rule. 
Rees  V.  Stille,  38  Pa.  138.  Contra,  Miller  v.  Mahon,  6  Iowa,  456,  under 
a  statute  providing  that  sealing  is  "equivalent  to  a  rendition  and 
recording  thereof  in  open  court,"  where  sealing  and  separation  is 
with  consent  of  parties. 

h.  Poiver  of  court  to  require  jury  to  correct. — Before  a  ver- 
dict, "whether  oral  or  sealed,  is  recorded,  and  the  jury  have 
been  dismissed  from  their  relation  as  such  to  the  case,  the 
court  has  power  to  require  them  to  reconsider  their  verdict, 
not  merely  to  correct  a  mistake  in  form  or  make  that  plain 


XXVI. GENERAL  VEKDICT  AND  ITS  INCIDENTS.  787 

which  is  obscure,  but  to  supply  what  is  wanting,  or  alter  it  in 
substance,  if  they  so  agree.* 

This  rule  applies,  whether  they  have  announced  agreement,^ 
or  dissent  appears.^ 

1  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724;  Tyrrell  v. 
Loekhart,  3  Blackf.  136;  Goodwin  v.  Appleton,  22  Me.  453;  Bolster  v. 
Cummings,  6  Me.  85;  Clianip  Spring  Co.  v.  Roth  Tool  Co.  103  Mc. 
App.  103,  77  S.  W.  344;  King  v.  Lane,  68  S.  C.  430,  47  S.  E.  704; 
Haekett  v.  Alston,  3  Ind.  Terr.  432,  58  S.  W.  675;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Hale,  64  Kan.  751,  68  Pac.  612.  To  the  same  effect 
are  Eeitenbangh  v.  Ludwick,  31  Pa.  131  (sealed  verdict)  ;  Crane 
Lumber  Co.  v.  Otter  Creek  Lumber  Co.  79  Mich.  307,  44  N.  W.  788, 
and  Sutliff  v.  Gilbert,  8  Ohio,  405  (computation  which  verdict  directed 
to  be  made)  ;  Mason  v.  Massa,  122  Mass.  477  (arithmetical  addition)  ; 
Brown  v.  Dean,  123  Mass.  254  (verdict,  nominal  damages  and  that  de- 
fendant lower  his  milldam.  Correction,  substantial  damages  allowed)  ; 
Smith  v.  First  Nat.  Bank,  45  Neb.  444,  63  N.  W.  796;  Fort  Wayne  v. 
Durnell,  13  Ind.  App.  669,  42  N.  E.  242,  and  Maclin  v.  Bloom,  54  Miss, 
365  (omission  to  state  amount  supplied)  ;  Rush  v.  Pedigo,  63  Ind.  471) 
(omission  to  answer  special  questions  supplied)  ;  Wightman  v.  Chicago 
&  N.  W.  R.  Co.  73  Wis.  169,  2  L.R.A.  185,  40  N.  W.  689  (determination 
of  questions  submitted  required  to  be  in  accordance  with  a  correct  un- 
derstanding of  the  instructions)  ;  Smith  v.  Lj'nch,  7  Colo.  App.  383,  43 
Pac.  670;  Hatch  v.  Attrill,  118  N.  Y.  383,  23  N.  E.  549;  Rogan  v.  Mul- 
lins,  22  App.  Div.  117,  47  N.  Y.  Supp.  920,  and  Newell  v.  Wilgus, 
8  Sadler  (Pa.)  535,  11  Atl.  365  (verdict  for  less  sum  than  party  is 
entitled  to,  if  entitled  to  verdict  at  all).  But  see  Morris  v.  Burke,  15 
Mont.  214,  38  Pac.  1065  (holding  that  tlie  court  is  not  justified  in 
refusing  to  accept  a  verdict  because  for  a  less  amount  than  that  which 
the  successful  party  is  entitled  to  receive,  if  entitled  to  any  verdict, 
under  a  statute  providing  that  if  a  verdict  be  informal  or  insufficient 
in  not  covering  the  whole  issue  submitted,  or  in  any  particular,  it 
may  be  corrected  by  the  jury  under  the  advice  of  the  court)  ;  Jackson 
County  V.  Nichols,  139  Ind.  611,  38  N.  E.  526  (holding  that  failure 
of  evidence  to  support  answers  to  interrogatories  is  not  a  ground  for 
returning  them  to  the  jury  for  further  answers).  And  see  note  to 
Gaither  v.  Wilmer,  5  L.R.A.  756,  and  article  in  20  Cent.  L.  J.  145, 
and  eases  cited.  If  the  verdict  is  inadequate  in  form  the  court  has 
power  to  interrogate  the  jury  upon  it  and  send  them  out  for  further 
deliberation  necessary  to  put  it  in  proper  form.  Dorr  v.  Fenno,  12 
Pick.  521. 

The  court  may  require  a  jury  which  have  separated  after  sealing  a  verdict 
to  put  the  verdict  in  proper  form.  Rogers  v.  Sample,  28  Neb.  141,  44 
N.  W.  86;  Tyrrell  v.  Loekhart,  3  Blackf.  136;  Moore  v.  Merchants' 
Loan  &  T.  Co.  70 '111.  App.  210;   Childs  v.  Carpenter,  87  Me.  114,  ;12 
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Atl.  780.  As,  to  supply  their  omiasion  to  answer  certain  questions, 
there  being  no  claim  of  dishonesty  or  suggestion  of  improper  influence. 
Olwcll  V.  Milwaukee  Street  E.  Co.  92  Wis.  330,  66  N.  W.  362;  Spencer 
V.  Williams,  160  Mass.  17,  35  N.  E.  88.  But  it  would  be  improper 
to  send  the  jury  out  to  alter  the  substance  of  their  verdict,  or  to 
settle  any  new  principle.     Sutliff'  v.  Gilbert,  8  Ohio,  405. 

2  Florence  Sewing  Mach.  Co.  v.  Grover  &  B.  Sewing  Macli.  Co.  110  Mass. 

70,  14  Am.  Eep.  579. 

3  Root  V.   Sherwood,  6  Johns.  68,  5  Am.  Dec.   191;    Warner  v.   New  York 

C.  E.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724. 

c.  Power  of  court  to  correct. — The  court  has  power  to  correct 
an  informality  in  the  verdict,  or  to  correct  the  entry  thereof  so 
as  to  make  it  conform  to  the  real  finding  of  the  jury.^  If  a 
\-erdict  disregards  instruction.s  properly  given,  the  court  may 
(if  the  case  aifords  the  means  of  so  doing  without  a  further  find- 
ing upon  a  question  which  ought  to  be  determined  only  by  the 
jury)  correct  the  verdict  in  substance  to  conform  to  such  in- 
structions: "  otherwise  the  court  cannot  alter  a  verdict  in  sub- 
stance.^ 

I  Lincoln  v,  Cambria  Iron  Co.  103  U.  S.  412,  26  L.  ed.  518;  Woodruff  v. 
Webb,  32  Ark.  612;  Western  &  A.  E.  Co.  v.  Brown,  102  Ga.  13,  29  S. 
E.  130;  Clapp  v.  Martin,  33  111.  App.  438;  Chittenden  v.  Evans,  48 
111.  52:  Humphreys  v.  Woodstown,  48  N.  J.  L.  588,  7  Atl.  301.  To  the 
same  effect  are  D.  M.  Osborne  &  Co.  v.  Morris,  21  Or.  367,  28  Pae.  70 
and  Dalrymple  v.  Williams,  63  N.  Y.  361,  20  Am.  Rep.  544  (verdict 
against  both  when  intended  only  against  one;  the  latter  case  overruling 
in  effect  dieticin  in  Warner  v.  New  York  C.  R.  Co.  52  N.  Y.  437,  11 
Am.  Eep.  724)  ;  Murphy  v.  Stewart,  2  How.  263,  11  L.  ed.  261  (cor- 
recting general  verdict  so  as  to  apply  to  single  count)  ;  Trevor  v. 
Hawley,  99  Mich.  504,  58  N.  W.  466  (correcting  general  verdict  so  as 
to  make  it  correspond  with  the  special  findings)  ;  O'Brien  %.  Palmer, 
49  111.  72  (rejecting  surplusage)  ;  High  v.  Johnson,  28  Wis.  72  (in- 
serting nominal  damages  where  no  damages  were  found)  ;  Chamber- 
lain V.  Brady,  17  Jones  &  S.  484  (correcting  errors  in  adding)  ;  West 
V.  Bank  of  Americus,  63  Ga.  230  (referring  to  pleadings  to  determine 
a  great  ambiguity  in  respect  to  amount,  ri:..  meaning  of  "eighteen 
1800  dollars").    And  see  note  to  Gaither  v.  Wilmer,  5  L.E.A.  756. 

The  court  may  correct  a  formal  omission  in  a  verdict,  where  it  is  de- 
fective in  failing  to  find  a  material,  but  not  controverted,  issue,  if 
done  before  the  discharge  and  with  the  joint  action  of  the  jury. 
Fathmam  v.  Tumilty,  34  Mo.  App.  236.  And  where  the  written  verdict 
of  the  jury  in  ejectment  was  for  the  amount  of  land  claimed,  it  was 
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proper  for  tlie  court  to  direct  counsel  to  formulate  the  verdict  liy 
setting  out  the  land  by  metes  and  bounds,  where  it  was  done  in  the 
presence  of  the  jury  and  sanctioned  by  them  as  in  accordance  with 
their  finding.    Goebel  v.  Pugh,  88  Ky.  34,  10  S.  W.  1. 

Even  after  discharge  of  jury,  verdict  may  be  corrected  in  mattt^rs  of 
form.     Italian-Svpiss  Agri.  Colony  v.  Pease,  394  111.  98,  (i2  N.  E.  .317. 

As  to  computation  of  interest  by  court,  where  jury  fails  to  compute  it,  see 
supra,  §  10,  b. 

2  Schweitzer  v.  Connor,  57  Wis.  177,  14  N.  W.  922;   Hilburn  v.  Ilarrell, 

—  Tex.  Civ.  App.  — ,  29  S.  W.  925  (correction  made  at  jury's  request 
and  in  their  presence)  ;  Lowenstein  v.  Lombard,  2  App.  Div.  CIO,  38 
N.  Y.  Supp.  33. 

3  Donahue  v.  Wippert,  7  Misc.  506,  28  N.  Y.  Supp.  495;  Dyer  v.  Combs,  05 

Mo.  App.  148;  Fiore  v.  Ladd,  29  Or.  528,  46  Pac.  144;  Clousor  v. 
Patterson,  122  Pa.  372,  15  Atl.  441;  Sheehy  v.  Duffy,  89  Wis.  6,  01 
N.  W.  295;  Electric  Vehicle  Co.  v.  Price,  138  111.  App.  594  (after 
discharge  of  jury).  Under  a  statute  giving  the  jury  the  power  in 
suits  for  divorce  to  determine  the  rights  and  liabilities  of  the  parties, 
the  court  has  no  authority  to  revise  a  verdict  which  gives  to  both 
parties  the  right  to  marry  again,  by  denying  such  right  to  either  party. 
Montfort  v.  Montfort,  88  Ga.  641,  15  S.  E.  688. 
Trial  court  cannot,  on  his  own  motion,  amend  verdict  by  reducing  amount 
found  by  jury.  Howard  v.  Bank  of  Metropolis,  115  App.  Div.  326,  100 
N.  Y.  Supp.  1003. 

d.  Argument  on  question  of  correcting. — It  is  in  the  discre- 
tion of  the  judge  whether  to  hear,  in  presence  of  the  jury,  ar- 
gument of  counsel  on  the  question  of  correcting  a  verdict.^ 

1  Ruffing  V.  Tilton,  12  Ind.  259. 

e.  Exception  to  correction. — An  exception  lies  to  error  in 
directing  a  correction.^ 

1  Chittenden  v.  Evans,  48  111.  52. 

/.  Amendment  after  discharge  of  jury. — After  the  jury  have 
heen  discharged,  they  cannot  be  recalled  for  the  purpose  of 
amending  the  verdict,'  except  by  consent  of  the  parties.^  But 
merely  formal  amendments  by  the  court  are  permissible  after 
the  discharge  of  the  jury ;  ^  and  the  judge's  notes,*  or  the  juror's 
testimony,"  may  be  used  to  show  what  the  verdict  really  was, 
for  the  purpose  of  correcting  the  minutes. 

ISt.   Clair  v.  Caldwell,  72  Ala.  527;   Rigg  v.  Cook,  9  111.  336;   Trout  v. 
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West,  29  Ind.  51;  Settle  v.  Alison,  8  Ga.  201;  Richards  v.  Page,  81 
Me.  563,  18  Atl.  289;  Mitchell  v.  Mitchell,  122  N.  C.  332,  29  S.  E.  367; 
Walters  v.  Junkins,  16  Serg.  &  E.  414,  16  Am.  Dec.  585;  Denison  & 
P.  S.  R.  Co.  V.  Giersa,  —  Tex.  Civ.  App.  — ,  50  S.  W.  1039;  Sargent 
V.  State,  11  Ohio,  472  (criminal  case)  ;  People  v.  Reagle,  60  Barb.  527, 
546  (so  held  in  a  criminal  case  even  where  discharge  was  illegal). 
Contra,  Dearborn  v.  Newhall,  63  N.  H.  301. 
Otherwise  where  the  court  directed  them  to  be  discharged,  and  before  the 
direction  Avas  recorded  or  they  had  separated,  they  found  they  could 
agree.  Koontz  v.  Hammond,  62  Pa.  177.  And  they  may  be  recalled 
after  discharge  to  correct  their  verdict  as  to  a  mere  matter  of  form 
which  might  have  been  corrected  by  the  court.  Schoolfield  v.  Brunton, 
20  Colo.  139,  36  Pac.  1103;  Howard  v.  Kopperl,  74  Tex.  494,  5  S.  W. 
627.  Or  to  amend  their  unrecorded  verdict  by  reducing  it  to  the 
amount  claimed  by  the  party  in  whose  favor  it  was  rendered.  Patrick 
Red  Sandstone  Co.  v.  Skoman,  1  Colo.  App.  323,  29  Pac.  21.  So  the 
recalling  of  a  jury  a  few  minutes  after  they  have  rendered  their  verdict 
and  been  discharged,  for  the  purpose  of  correcting  an  unintentional 
mistake  with  reference  to  a  description  of  property,  is  not  reversible 
error  where  the  correction  was  made  before  any  improper  influence 
could  have  been  exerted  upon  the  jury.  Signal  v.  Miller,  —  Tex.  Civ. 
App.  — ,  25  S.  W.  1012. 

2  Poor  V.  Madison  River  Power  Co.  41  Mont.  236,  108  Pac.  045. 

8  Crary  v.  Carradine,  4  Ark.  216;  Gordon  v.  Higley,  Morris  (Iowa)  13; 
Acton  V.  Dooley,  16  Mo.  App.  448;  Beekman  v.  Bemus,  7  Cow.  29; 
Cohn  V.  Schiuer,  115  Pa.  178,  8  Atl.  421;  Foster  v.  Caldwell,  18 
Vt.  176;  SwofTord  Bros.  Dry-Goods  Co.  v.  Smith-McCord  Dry-Goods 
Co.  29  C.  C.  A.  239,  56  U.  S.  App.  355,  85  Fed.  417. 

*  Murphy  v.  Stewart,  2  How.  263,  281,  11  L.  ed.  261,  268;  Clark  v.  Lamb,  8 
Pick.  415,  19  Am.  Dec.  332.  But  even  if  the  judge's  notes  can  be  used 
for  such  purpose,  »  substantial  amendment  to  a  recorded  verdict  can- 
not be  made  after  the  jury  have  separated,  upon  counsel's  affidavit  or 
the  judge's  own  recollection  of  what  occurred  at  the  trial.  Gaither  v. 
Wilmer,  71  Md.  361,  5  L.R.A.  756,  18  Atl.  590. 

5  This  is  the  settled  rule  in  New  York.  Dalrymple  v.  Williams,  63  N. 
Y.  361,  20  Am.  Rep.  544;  Hodgkins  v.  Mead,  119  N.  Y.  166,  23  N.  E. 
559;  Dayton  v.  Church,  7  Abb.  N.  C.  367;  Burlingame  v.  Central  R. 
Co.  23  Blatchf.  142,  23  Fed.  706  (where  a  jury  was  recalled  two  days 
after  their  verdict  was  rendered  and  it  was  corrected  on  their  af- 
fidavits that  interest  was  intended  to  be  added).  But  the  contrary 
rule  prevails  in  a  number  of  jurisdictions.  Parker  v.  Lake  Shore  &  M. 
S.  R.  Co.  93  Mich.  607,  53  N.  W.  834;  Little  v.  Larrabee,  2  Me.  37,  II 
Axa.  Dec.  43;  Gaither  v.  Wilmer,  71  Md.  361,  5  L.R.A.  750,  18  Atl.  590, 
dictum;  Walters  v.  Junkins,  16  Serg.  &  R.  414,  16  Am.  Dec.  585; 
Eeitcnbaugh  v.  Ludwick,  31  Pa.  131,  dictum;  Wertz  v.  Cincinnati,  H. 
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&  D.  R.  Co.  30  Ohio  L.  J.  280;  Sargent  v.  State,  11  Ohio,  472,  dicluin. 
So  by  statute  in  Georgia.     Shelton  v.  O'Brien,  76  Ga.  820. 

20.  Sealed  verdict. 

The  court  may  direct  the  jury  to  return  a  sealed  verdict 
into  open  court,'  even  without  the  consent  of  the  parties.^  A 
sealed  verdict  may  be  opened  at  any  time  by  the  court,  notwith- 
standing an  agreement  with  the  parties  to  open  it  on  a  particu- 
lar day.^  But  the  jury  must  all  be  present  in  open  court,* 
at  the  opening  of  a  sealed  verdict,^  though  this  may  be  ex- 
pressly waived.®  Each  juror  should  sign  the  verdict,  but  failure 
to  do  so  is  only  a  technical  irregularity,  which  is  cured  by 
failure  to  object  to  the  reception  of  the  verdict  when  it  is  de- 
livered.^ And  the  accidental  unsealing  of  the  verdict  by  a 
foreman,*  or  the  fact  that  counsel,  out  of  curiosity,  opened  it,^ 
does  not  vitiate  the  verdict. 

1  Douglass  V.  Tousey,  2  Wend.  352,  20  Am.  Dec.  616;  Higli  v.  Johnson,  28 
Wis.  72;  Parmlee  v.  Sloan,  37  Ind.  469;  Warner  v.  New  York  C.  E.  Co. 
52  N.  Y.  437,  440,  11  Am.  Kep.  724;  Mt.  Vernon  v.  Cockrum,  59  111. 
App.  540. 

St.  Louis,  V.  &  T.  H.  K.  Co.  v.  Faitz,  19  111.  App.  88;  Willard  v.  Shaffer, 
6  Phila.  520;  Chicago  v.  Langlass,  66  111.  361;  Leas  v.  Cool,  68  Ind. 
166. 

a  Green  v.  Bliss,  12  How.  Pr.  428;  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  V.  Oberder,  25  C.  0.  A.  171,  48  U.  S.  App.  339,  79  Fed.  726; 
Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  v.  Schmelling,  24  C.  C.  A. 
504,  48  U.  S.  App.  331,  79  Fed.  263. 

As  to  stating  amount  of  recovery  in  sealed  verdict,  see  supra,  §  10,  a, 
note  1. 

As  to  polling  jury  in  case  of  sealed  verdict,  see  supra,  §  15,  c,  and  notes. 

An  instruction  to  the  jury  that  they  may  seal  up  their  verdict  if  they 
agree  not  erroneous,  where  no  objection  was  made  thereto,  and  the 
fact  of  dispersion  is  not  shown.    Bosley  v.  Farquar,  2  Blackf.  61. 

Nor  would  separation  appear  to  vitiate  the  verdict  in  the  absence  of  a 
suggestion  that  the  jury  were  improperly  practised  upon.  Harter  v. 
Seaman,  3  Blackf.  27 ;  Evans  v.  Foss,  49  N.  H.  490. 

This  is  true  although  they  were  not  admonished  not  to  converse  with  any- 
one concerning  the  trial.    Crocker  v.  Hoffman,  48  Ind.  207. 

An  instruction  to  the  jury  that  they  may  seal  up  their  verdict  if  they 
agree  before  the  incoming  of  the  court  in  the  morning,  and  they  will 
be  discharged  until  court  convenes,  but  that  if  they  do  not  agree  they 
will  not  be  allowed  to  go,  is  not  objectionable  as  a  statement  that  they 
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will  be  kept  indefinitely  unless  they  agree.  Knapp  v.  Chicago  &  W. 
M.  R.  Co.  114  Mich.  199,  72  N.  W.  200. 

3  Tierce  v.  Hasbrouck,  49  111.  23. 

*Aet  of  judge  in  receiving  verdict  in  absence  of  parties  and  clerk,  held  to 
make  it  a  privy  verdict  and  of  no  effect,  although  read  in  court  next 
morning.     Young  v.  Seymour,  4  Neb.  86. . 

6  Bishop  v.  Mugler,  3  Kan.  145,  5  Pae.  756,  34  Kan.  2r,4.  S  Pac.  103;  Noi- 
vell  v.  Deval,  50  Mo.  272,  11  Am.  Eep.  413  (juror  taken  insane  after 
verdict  sealed,  and  before  opening)  ;  District  of  Columbia  v.  Humph- 
ries, 11  App.  D.  C.  68  (juror  unable  to  appear  because  of  illness)  ; 
King  V.  Wyatt,  3  III.  App.  388  (party  deprived  of  right  to  poll)  ; 
King  V.  Faber,  51  Pa.  387  (court  adjourned  to  house  of  sick  juror  in 
order  to  secure  presence;  held  no  error)  ;  Sargent  v.  State,  11  Ohio, 
472  (dictum  in  criminal  case)  ;  Tifleld  v.  Adams,  3  Iowa,  487  (pres- 
ence presumed  if  record  does  not  show  the  contrary)  ;  Bass  v.  Hanson, 
9  Iowa,  563  (accidental  unsealing  in  the  hands  of  foreman  disregard- 
ed). Omission  to  ask  jurors  whether  they  agreed  to  the  verdict  held 
no  error  where  objection  was  not  made  at  the  time.  Paige  v.  O'Neal, 
12  Cal.  483. 

6  Woods  V.  Van  Buren  County  Comrs.  1  Morris  (Iowa)  441;  presence  of 
the  jury  was  held  expressly  waived  where  the  parties  had  stipulated 
that  the  jury  might  deliver  it  "to  the  officer  in  charge,  and  disperse," 
this  being  a  waiver  of  the  right  to  poll.  Koon  v.  Phoenix  Mut.  L.  Ins. 
Co.  104  U.  S.  106,  26  L.  ed.  670.  So  also  of  an  agreement  that  they 
"need  not  return."  Pierce  v.  Hasbrouck,  49  111.  23;  Burlingame  v. 
Burlingame,  18  Wis.  285.  Otherwise  of  a  mere  agreement  that  they 
might  render  a  sealed  verdict.  Steele  v.  Etheridge,  15  Minn.  503,  Gil. 
413;  Root  V.  Sherwood,  6  Johns.  68,  5  Am.  Dec.  191;  Pox  v.  Smith, 
3  Cow.  23;  Eigg  v.  Bias,  44  Kan.  148,  24  Pae.  56.  An  order  to  seal 
and  deliver  to  the  clerk,  made  under  agreement  of  parties,  held  to 
dispense  with  return  of  the  jury,  and  to  preclude  their  amending  the 
verdict  afterward.     Trout  v.  West,  29  Ind.  51. 

•?  Green  v.  Bliss,  12  How.  Pr.  428. 

8  Bass  V.  Hanson,  9  Iowa,  563. 

9  Smoots  V.  Foster,  16  Ohio  C.  C.  612,  9  Ohio  0.  D.  218, 


XXVII.— SPECIAL  VEEDICT  AND  SPECIAL  QUES- 
TIONS AND  EINDINGS. 

A.  Special  Verdict. 

1.  Definitions. 

2.  Office  of. 

3.  Sight  of  jury  to  render  special  verdict. 

4.  Power  of  judge  to  require  it. 

5.  When   requests  therefor  should  be  made. 

6.  Statement  of  facts  and  issues. 

a.  General  rules. 

b.  Limitation  to  material  and  litigated  issues. 
u.  Facts  as  distinguished  from  evidence. 

d.  Facts  as  distinguished  from  concliisioiis  of  law. 

e.  Facts  implied  by  law. 

f.  Facts  admitted  or  not  controverted. 

g.  Immaterial  facts. 

h.  Facts  not  sustained  by  proof. 
i.  Findings  outside  of  issues. 
j.  Responsiveness  to  pleadings  or  chaige. 
k.  Reference  to  extrinsic  facts. 
1.   Definiteness  and  certainty  required. 

(1)  Generally. 

(2)  Singleness  and  independence. 
(3)   Inconsistency. 

(4)  Subdivision  of  issues. 

(5)  Clearness  and  directness. 
m.  Formal  conclusion. 

n.  Effect  of  omission  to  find. 

7.  Preparation,  construction,  and  effect  of  verdict. 

a.  The  formal  preparation. 

b.  Instruction  of  jury  as  to. 

c.  Union  of  special  with  general  verdict. 

d.  Construction. 

8.  Correction  of  verdict. 

a.  By  rejection  of  surplusage. 

b.  By  amendment. 

c.  By  venire  de  novo. 

d.  By  new  trial. 

B.  Special  Questions  and  Findings. 

9.  Power  of  court  to  put  special  questions. 
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10.  When  to  be  put. 

11.  Nature  and  form  of  questions. 

12.  Inspection  and  objection. 

13.  Withdrawing. 

14.  Insisting  on  answers  to  special  questions. 

15.  Sufficiency  of  answer. 

16.  Failure  or  refusal  to  find. 

17.  Insisting  on  general  verdict  when  special  questions  are  answered. 

18.  Findings  inconsistent  with  general  verdict. 

19.  Inconsistency  between  special  findings. 

20.  Indirect  finding. 

A.  Special  Veedict. 

1.  Definitions. 

A  special  verdict  is  one  vsrhich  finds  all  the  facts  involved  in 
tlie  case,  but  refers  the  decision  of  the  cause  upon  those  facts 
to  the  court.*  In  special  verdicts  the  jury  states  the  naked  facts 
as  it  finds  them  to  be  proved,  and  prays  the  advice  of  the  court 
thereon,  concluding,  conditionally,  that  if,  upon  the  whole  mat- 
ter, the  court  should  be  of  the  opinion  that  the  plaintiff  has  a 
cause  of  action,  then  it  finds  for  the  plaintiff;  if  otherwise, 
for  the  defendant.^  And  a  verdict  which  finds  in  general  terms 
for  one  party  or  the  other  is  a  general  verdict,  and  is  not  ren- 
dered special  by  the  fact  that  it  designates  the  grounds  on  which 
it  is  based.* 

1  Suydam  v.  Williamson,  20  How.  441,  15  L.  ed.  983 ;  Re  Keithley,  134  Cal. 
9,  66  Pac.  5;  Day  v.  Webb,  28  Conn.  140;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Balch,  105  Ind.  93,  4  N.  E.  288;  State  v.  Turner,  19  Iowa,  144; 
Cover  V.  Turner,  28  Md.  600;  Manning  v.  Monaghan,  23  N.  Y.  539, 
reversing  1  Bosw.  459;  Williams  v.  Willis,  7  Abb.  Pr.  90;  Porter  v. 
Western  North  Carolina  R.  Co.  97  N.  C.  66,  2  Am.  St.  Rep.  272,  2 
S.  E.  581;  Russell  v.  Meyer,  7  N.  D.  335,  47  L.R.A.  637,  75  N.  W.  262; 
Morrison  v.  Lee,  13  N.  D.  591,  102  N.  W.  223 ;  Dray  v.  Crieh,  3  Or.  298 ; 
McCormick  v.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747;  Wallingford  v. 
Dunlap,  14  Pa.  33;  M'Michen  v.  Amos,  4  Rand.  (Va.)  134;  Hall  v. 
Ratllff,  93  Va.  327,  24  S.  E.  1011;  Baxter  v.  Chicago  &  N.  W.  R.  Co. 
104  Wis.  307,  80  N.  W.  644;  Pea  v.  Pea,  35  Ind.  387;  Toledo,  W.  &  W. 
R.  Co.  v.  Hammond,  33  Ind.  379,  5  Am.  Rep.  221. 

2Traflet  v.  Empire  L.  Ins.  Co.  64  N.  J.  L.  387,  46  Atl.  204;  Chicago  & 
N.  W.  R.  Co.  V.  Dunleavy,  129  111.  132,  22  N.  E.  15;  Mumford  v.  Ward- 
well,  6  Wall.  423,  18  L.  ed.  756;  Peterson  v.  United  States,  2  Wash. 
C.  C.  36,  Fed.  Cas.  No.  11,036. 

3  Shifflet  V.  Morelle,  68  Tex.  382,  4  S.  W.  843. 
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2.  Office  of. 

The  office  of  a  special  verdict  is  to  determine  such  facta  em- 
braced within  the  issues  as  give  rise  to  legal  conclusions.^  It 
is  its  province  to  find  and  place  on  record  all  the  essential 
facts  of  the  case.*  A  special  verdict  is  in  lieu  of  a  general  ver- 
<lict,  and  its  design  is  to  exhibit  all  the  ultimate  facts  and  leave 
the  legal  conclusions  entirely  to  the  court.' 

iWyaong  v.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Richmond  Street  & 
Interurban  R.  Co.  v.  Beverley,  43  Ind.  App.  105,  84  N.  E.  558,  rehear- 
ing denied  in  43  Ind.  App.  114,  85  N.  E.  721;  Indianapolis,  P.  &  C.  R. 
Co.  V.  Bu3h,  101  Ind.  582;  Parker  v.  Hubble,  75  Ind.  580;  Ginn  v. 
Myriok,  3  Ohio  N.  P.  N.  S.  448,  16  Ohio  S.  &  C.  P.  Dec.  558;  Severy 
V.  Chicago,  R.  I.  &  P.  R.  Co.  6  Okla.  153,  50  Pac.  162. 

2Kelchner  v.  Nanticoke,  209  Pa.  412,  58  Atl.  851;  Standard  Sewing  Mach. 
Co.  V.  Royal  Ins.  Co.  201  Pa.  645,  51  Atl.  354;  Durfee  v.  Abbott,  50 
Mich.  479,  15  N.  W.  559. 

"  Morbey  v.  Chicago  &  N.  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105. 

3.  Eight  of  jury  to  render  special  verdict. 

Where  the  jury  have  a  right  to  render  a  special  verdict  a 
i-efusal  to  instruct  them  that  they  have  such  a  right  is  error.^ 

1  Adams  &  Co.'s  Exp.  v.  Pollock,  12  Ohio  St.  618. 

By  the  New  York  statute  the  jury  have  this  right  in  any  action  to  recover 

a  sum  of  money  only,  or  real  property,  or  a  chattel.    N.  Y.  Code  Civ. 

Proc.  §  1187. 
In  an  action  for  the  recovery  of  money  only,  it  is,  under  Colo.  Code,  §  180, 

within  the  discretion  of  the  jury  to  render  a  special  or  general  verdict, 

Thompson  v.  Gregor,  11  Colo.  531,  19  Pac.  461. 
Under  the  Iowa  Code,  §  2808,  a  jury  in  a  civil  case  have  a  right  to  return 

a  special  verdict  in  their  discretion.    Hall  v.  Carter,  74  Iowa,  364,  37 

N,  W.  956. 
It  is  not  error,  under  Iowa  Code,  §  2807,  to  refuse  to  submit  to  the  jury  a 

question  which  calls  for  an  answer  as  to  an  ultimate  fact  which  would 

completely  determine  the  case,  as  it  is  in  the  discretion  of  the  jury 

whether  the  verdict  should  be  general  or  special.    White  v.  Adams,  77 

Iowa,  295,  42  N.  W.  199. 
The  jury  may  render  a  general  or  special  verdict  in  their  discretion  in  an 

action  for  the  recovery  of  money  only  or  specific  real  property  under 

Cal.  Code  Civ.  Proc.  §  625.  Hunt  v.  Elliott,  77  Cal.  588,  20  Pac.  132. 
The  right  to  render  a  special  verdict  is  not  necessarily  taken  away  by  a 

statute  allowing  special  questions  to  be  put.    Hendrickson  v.  Walker, 

32  Mich.  68. 
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4.  Power  of  judge  to  require  it. 

By  the  New  York  statute,  in  any  other  action  than  one  for 
money  only  or  real  property  or  a  chattel,  except  where  one  or 
more  specific  questions  of  fact  stated  under  the  direction  of  the 
court  are  tried  by  a  jury,  the  judge  may  direct  the  jury  to  find 
a  special  verdict  upon  any  or  all  of  the  issues.'' 

1  N.  Y.  Code  Civ.  Proc.  §  1187. 

The  reference  to  "specific  questions  of  fact,"  in  the  statute  is  to  §§  970,  971. 

of  N.  Y.  Code  Civ.  Proc.  providing  for  the  trial  by  jury  of  questioas 

of  fact  arising  upon  the  issues. 
A  special  verdict  may  be  taken  in  a  Federal  court.    Daube  v.  Philadelphia 

&  K.  Coal  &  I.  Co.  23  C.  C.  A.  420,  46  U.  S.  App.  59],  77  Fed.  713. 
A  special  verdict  may  be  directed  to  determine  a  jurisdictional  question 

depending  on  the  plaintiff's  incorporation  and  consequent  citizenship. 

Imperial  Ref.  Co.  v.  Wyman,  3  L.R.A.  503,  38  Fed.  574. 
Under  the  Ohio  Code  Civ.  Proc.  §  276,  the  power  of  the  court  to  direct  a 

special  verdict  is  discretionary.     Cleveland,  C.  &  C.  E.  Co.  v.  Terry,  S 

Ohio  St.  570,  586. 
The  jury  may  find  a  special  verdict,  but  the  court  cannot  direct  or  compel 

them  to  do  so.     Peck  v.  Snyder,  13  Mich.  21. 

The  trial  judge  may  in  an  equity  case,  without  a  request  from  either 
party,  require  the  jury  to  render  a  special  verdict,  under  Ga.  Civ. 
Code,  §  4850,  providing  that  "special  verdicts  may  be  found"  in 
equity  cases.     Hardin  v.  Foster,  102  Ga.  180,  29  S.  E.  174. 

The  supreme  court  in  the  District  of  Columbia  may  require  the  jury  lO' 
render  a  special  verdict  in  an  action  at  law.  Baltimore  &  0.  R.  Co. 
V.  Adams,  10  App.  D.  C.  97. 

The  submission  of  special  issues  is  within  the  discretion  of  the  court  under 
Tex.  Rev.  Stat.  arts.  1327-1329.  Cole  v.  Crawford,  69  Tex.  124,  5  S. 
W.  646. 

The  correct  practice  in  rendering  a  special  verdict  "is  that  the  jury  find, 
the  facts  of  the  case  and  refer  the  decision  of  the  cause  upon  those 
facts  to  the  court,  with  a  conditional  conclusion  that  if  the  court  should, 
be  of  opinion,  upon  the  whole  matter  as  found,  that  the  plaintiff  is- 
entitled  to  recover,  then  they  find  for  the  plaintiff;  but  if  otherwise, 
then  they  find  for  defendant.  By  leave  of  the  court  such  n  verdict  may 
be  prepared  by  the  parties,  subject  to  the  correction  of  the  court,  and. 
it  may  include  agreed  facts  in  addition  to  those  found  by  the  jury. 
When  the  facts  are  settled  and  the  verdict  is  reduced  to  form,  it  is  then 
entered  of  record,  and  the  questions  of  law  arising  on  the  facts  so 
found  are  then  before  the  court  for  hearing,  as  in  case  of  a  demurrer.." 
Mumford  v.  Wardwell,  6  Wall.  423,  18  L.  ed.  756. 

See  also  Ross's  Case,  12  Ct.  CI.  305. 
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The  power  of  the  court  to  direct  a  special  verdict  is  usually  discretionary. 
Worsham  v.  Vignal,  14  Tex.  Civ.  App.  324,  37  S.  W.  17. 

A  Federal  court  is  not  required  to  submit  a,  special  verdict  as  provided  by 
the  rules  of  practice  in  the  state.  United  States  Mut.  Acei.  Asso.  v. 
Barry,  131  U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755. 

Tlie  court  is  not  obliged  in  an  ordinary  damage  suit  to  charge  the  jury  that 
they  may  render  a  general  or  a  special  verdict,  as  the  provisions  of 
Mont.  Code  Civ.  Proc.  §  275,  are  directory  merely.  Hamilton  v.  Oreat 
Falls  Street  R.  Co.  17  Mont.  334,  42  Pac.  860,  43  Pac.  713. 

In  an  action  for  damages  for  tort,  in  Georgia,  it  is  not  the  duty  of  the 
court  to  instruct  the  jury  that  they  may  return  a  special  verdict,  even 
though  both  justification  and  set-off  be  pleaded.  Henderson  \'.  Fo.>c, 
83  Ga.  233,  9  S.  E.  839. 

The  court  is  bound,  when  asked,  to  direct  a,  special  verdict,  but  also  has 
the  discretion  to  order  the  finding  of  it  general  verdict.  Louisville  & 
N.  R.  Co.  v.  Brice,  84  Ky.  298,  1  S.  W.  483. 

The  submission  to  the  jury  of  special  interrogatories  for  a  special  verdict 
is  a  matter  resting  in  the  discretion  of  the  trial  court.  Omaha  &  R. 
Valley  R.  Co.  v.  Crow,  54  Neb.  747,  74  N.  W.  1066. 

The  court  may,  at  the  request  of  a  party  after  the  jury  have  annoiuiced 
that  they  cannot  agi-ee  on  the  verdict,  submit  special  questions  to  them 
as  the  basis  of  a  special  verdict,  without  requiring  them  to  render  a 
general  verdict,  under  Mansf.  (Ark.)  Dig.  §  5142,  in  force  in  Indian 
Territory,  providing  that  in  all  actions  the  jury  in  their  discretion  may 
render  a,  general  or  a,  special  verdict,  but  may  be  required  by  the 
court  in  any  case  in  which  they  render  a  general  verdict  to  find  special- 
ly upon  questions  of  fact.  Williams  v.  Love,  1  Ind.  Terr.  585,  43 
S.  W.  856. 

5.  When  request  therefor  should  be  made. 

A  demand  for  a  special  verdict  is  made  too  late  after  the 
testimony  is  closed  and  argument  commenced,'  and  mav  prop- 
erly be  refused  after  a  request  to  instruct  the  jury  generally 
and  the  court  has  intimated  the-  character  of  its  instructions,^ 
or  after  arg-ument  on  instructions  requested.^  But  it  is  nnt 
erroneous  if  the  court  then  require  the  jury  to  return  a  special 
verdict.* 

It  is  not  too  late  to  ask  for  a  special  verdict  at  the  close  of  the 
argument  and  before  the  charge  to  the  jury.* 

1  United  States  Exp.  Co.  v.  .Jenkins,  73  Wis.  471,  41  N.  W.  957   (citing  Wis. 

Rev.  Stat.  §  2858). 

2  Ohio  &  M.  E.  Co.  v.  Wrape,  4  Ind.  App.  100,  30  N.  E.  428. 
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8  Sandford  Tool  &  Fork  Co.  v.  Mullen,  1  Ind.  App.  204,  27  N.  E.  448  (citing 

Ind.  Rev.  Stat.  1881,  §  546). 
4  Lowman  v.  Sheets,  124  Ind.  416,  7  L.R.A.  784,  24  N.  E.  351. 
s  Baltimore  &  0.  K.  Co.  v.  McCamey,  12  Ohio  C.  0.  543,  5  Ohio  C.  D.  631 

(citing  Ohio  Rev.  Stat.  §  5201). 

6.  Statement  of  facts  and  issues. 

a.  General  rules. — The  general,  if  not  universal,  rule,  is  that 
it  is  essential  to  a  special  verdict  that  it  contain  all  the  ultimate 
facts  upon  which  the  law  is  to  arise  and  the  judgment  of  the 
court  is  to  rest.*  And,  if  it  fails  to  do  this,  it  is  defective,  and 
should  he  set  aside  and  a  new  trial  ordered.*  A  special  verdict 
should  be  of  such  a  nature  that  nothing  remains  for  the  court 
but  to  draw  from  such  facts  the  proper  conclusions  of  law.^ 
ISTor  can  anything  be  taken  by  implication  or  intendment.* 
And  in  determining  what  judgment  may  be  properly  entered 
upon  a  special  verdict,  nothing  can  be  looked  at  by  the  court 
except  the  pleadings  and  the  verdict.^ 

1  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  f.  Evans,  53  Pa.  250;  McCormick  v.  Royal 

Ins.  Co.  163  Pa.  184,  29  Atl.  747;  Sewall  v.  Glidden,  1  Ala.  52;  Mc- 
Carley  v.  White,  154  Ala.  295,  45  So.  155;  Pha3nix  Water  Co.  v. 
Fletelier,  23  Cal.  481,  15  Mor.  Min.  Rep.  185;  Galentine  v.  Brubaker, 
147  Ind.  458,  46  N.  E.  903;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Kj. 
298,  1  S.  W.  483;  Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl. 
834;  Hatton  v.  McClish,  6  Md.  407;  Pint  v.  Bauer,  31  Minn.  4,  16 
N.  W.  425;  Knickerbocker  &  N.  Silver  Min.  Co.  v.  Hall,  3  Nev.  194; 
Birckhead  v.  Brown,  5  Hill,  634;  Manning  v.  Monaghan,  23  N.  Y.  539, 
reversing  1  Bosw.  459;  Hill  v.  McMahon,  81  App.  Div.  324,  81  N.  Y 
Supp.  431;  Rogers  v.  Eagle  Fire  Co.  9  Wend.  611;  Blake  v.  Davis,  20 
Ohio,  231;  Texas  Brewing  Co.  v.  Meyer,  —  Tex.  Civ.  App.  — ,  38  S.  W 
263;  May  v.  Taylor,  22  Tex.  349;  Hall  v.  Ratliff,  93  Va.  327,  24  S.  E. 
1011;  Baxter  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644; 
Elliott  V.  Miller,  158  Fed.  868;  Daube  v.  Philadelphia  &  R.  Coal  &  I. 
Co.  23  C.  C.  A.  420,  46  U.  S.  App.  591,  77  Fed.  713;  Ward  v.  Cochran, 
150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230. 

2  Walsh  v.  Bowery  Sav.  Bank,  10  N.  Y.  Civ.  Proc.  Rep.  32;  Brush  v.  Bat- 

ten, 15  N.  Y.  S.  R.  548;   Hann  v.   Field,  Litt.   Sel.  Cas.    (Ky.)   376; 

Sherman  v.  Menominee  River  Lumber  Co.  77  Wis.  14,  45  N.  W.  1079; 

Ronge  V.  Dawson,  9  Wis.  246;  Street  v.  Roberts,  2  Sid.  86. 
s  Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834 ;  Re  Keithley,  134 

Cal.  9,  66  Pac.  5;  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132, 

22  N.  E.  15;  Wainright  v.  Burroughs,  1  Ind.  App.  393,  27  N.  E.  591. 
See  also  cases  in  note  in  24  L.R.A. (N.S.)  6. 
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4McCormick  v.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747;  Vansyckel  v. 
Stewart,  77  Pa.  124;  Lee  v.  Campbell,  4  Port.  (Ala.)  198;  Sewall  v. 
Glidden,  1  Ala.  52;  Noblesville  Gas  &  Improv.  Co.  v.  Loehr,  124  Ind. 
79,  24  N.  E.  579;  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak,  123  Ind.  210, 
23  N.  E.  246;  State  v.  Burdon,  38  La.  Ann.  357;  Cora.  v.  Dooly,  6 
Gray,  360;  Birckhead  v  Brown,  5  Hill,  634;  Williams  v.  Willis,  7  AW). 
Pr.  90;  Brush  v.  Batten,  15  N.  Y.  S.  R.  548;  State  v.  Belk,  76  N.  C. 
10;  Jones  v.  State,  2  Swan,  399;  Tunnell  v.  Watson,  2  Munf.  283; 
Farr  v.  Newman,  4  T.  R.  621,  2  Revised  Rep.  479. 

5  Collins  V.  Whiteside,  75  N.  J.  L.  865,  69  Atl.  174;  Seabright  v.  New  Jer- 
sey C.  R.  Co.  72  N.  J.  L.  8,  60  Atl.  64;  Williams  v.  Willis,  7  Abb.  Pr. 
90. 


b.  Limitation  to  material  and  litigated  issues. — Manj'  of 
the  cases  hold  the  rule  that  a  special  verdict  is  not  bad  merely 
because  it  does  not  cover  all  the  issues  in  the  case.'  Under 
this  view,  the  office  of  a  special  verdict  or  finding  is  not  to  find 
specifically  upon  all  the  issues,  but  to  find  only  the  facts  proved 
within  the  issues.^  And  a  special  verdict  is  sufficient  where  it 
covers  all  the  issues  formed  and  litigated  in  the  action.'  It  is 
sufficient  where  it  finds  the  substance  of  the  issues,  though  tlie 
facts  alleged  are  not  found  in  detail.*  And  no  particular  form 
is  necessary.^  But  to  entitle  the  party  having  the  burden  of 
proof  to  a  judgment,  a  special  verdict  must  contain  a  finding  of 
every  fact  necessary  to  sustain  a  recovery.®  And  where  there 
is  no  general  verdict,  but  special  findings  only,  all  the  material 
issues  must  be  passed  upon,  to  authorize  the  court  to  order  a 
judgment  in  the  case.' 


IHoosier  Stone  Co.  v.  McCain,  133  Ind.  231,  31  N.  E.  956;  Branson  v. 
Studabaker,  133  Ind.  147,  33  N.  E.  98;  Carroll  v.  Chicago,  B.  &  Q.  R. 
Co.  99  Wis.  399,  67  Am.  St.  Rep.  872,  75  N.  W.  176;  Miller  v.  Shackle- 
ford,  4  Dana,  274. 

*  Ex  parte  Walls,  73  Ind.  95 ;  Fairmount  Union  Joint  Stock  Agri.  Asso. 
V.  Downey,  146  Ind.  503,  45  N.  E.  696. 

8  Rockville  Nat.  Bank  v.  Second  Nat.  Bank,  69  Ind.  479,  35  Am.  Rep.  236 ; 
Fairmount  Union  Joint  Stock  Agri.  Asso.  v.  Downey,  146  Ind.  503, 
45  N.  E.  696;  Ward  v.  Busack,  46  Wis.  407,  1  N.  W.  107;  Wisconsin 
Farm  Land  Co.  v.  Bullard,  119  Wis.  320,  96  N.  W.  833. 

4Heckelman  v.  Rupp,  85  Ind.  286. 

6  Mace  V.  Provident  Life  Asso.  101  N.  C.  122,  7  S.  E.  674. 

8Bloomington  v.  Rogers,  9  Ind.  App.  230,  36  N.  E.  439;  Boyer  v.  Robert- 
son, 144  Ind.  604,  43  N.  E.  879 ;  Standard  Sewing  Maeh.  Co.  v.  Royal 
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Ins.  Co.   201   Pa.   645,   51  Atl.   354;    Vinton   v.   Baldwin,   95   Ind.   433; 

Ki-ug  V.  Davis,  101  Ind.  75;   MeCarloy  v.  White,  154  Ala.  295,  45  So. 

155;  Tuigg  v.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;  Sneed  v.  Sabinal  Min. 

&  Mill.  Co.  20  C.  C.  A.  230,  34  U.  S.  App.  688,  73  Fed.  925. 
'Coleman    v.   St.   Paul,  M.   &  M.   R.   Co.   38   Minn.   260,   36   N.   W.   638; 

Walsh  V.  Bowery  Sav.  Bank,  10  N.  Y.  Civ.  Proc.  Rep.  32;   Brush  v. 

Batten,  15  N.  Y.  S.  R.  548;  Humpfner  v.  D.  M.  Osborne  &  Co.  2  S.  D. 

310,  50  N.  W.  88;  Bartow  v.  Northern  Assur.  Co.  10  S.  D.  132,  72  N.  W. 

86;  Bell  \.  Shafer,  58  Wis.  223,  16  N.  W.  628;  Cotzhausen  v.  Simon, 

47  Wis.  103,  1  N.  W.  473;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.  41 

Wis.  541. 
See  also  cases  in  note  in  24  L.R.A.(N.S.)  9. 

c.  Facts  as  dlsliuguished  from  evidence. — A  special  verdict 
must  determine  specifically  the  ultimate  facts  which  are  in  issue 
and  upon  which  the  rights  of  the  parties  directly  depend,  and 
not  merely  the  evidential  facts  on  which  .such  ultimate  facts 
rest.^  And  where,  in  a  special  verdict,  the  essential  facts  are  not 
distinctly  found  by  the  jury,  although  there  is  sufficient  evidence 
to  establish  them,  the  court  will  not  render  a  judgment,  but  will 
remand  the  case  to  tlie  court  below  for  a  venire  de  novo.^  And, 
generally,  questions  relating  to  evidentiary  facts  should  not  bo 
submitted  for  special  verdict.'  But  no  general  rule  can  be  laid 
down  for  the  determination  of  the  distinction  between  eviden- 
tiary facts  and  ultimate  facts  in  a  special  A'erdict.  Each  case 
must  depend  largely  upon  its  own  particular  issues,  character, 
and  circumstances.*  And  where  facts  are  so  close  to  the  lino 
dividing  inferential  facts  from  evidential  ones,  that  they  may 
not  be  readily  distinguished,  the  safe  way  is  for  the  jury  to  put 
them  into  the  special  verdict,  where  they  can  do  no  harm  in  any 
event.*  And  a  special  verdict  is  sufficient  when  probative  facts 
are  found,  and  the  court  can  declare  that  the  ultimate  facts  nec- 
essarily result  from  the  facts  which  are  found.^  So,  a  special 
verdict  is  good,  thougli  some  evidence  is  stated  in  it,  if,  elimi- 
nating all  such  matters,  there  are  substantive  facts  sufficient  to 
authorize  a  judgment.''  And  though  a  special  verdict  omits  to 
find  a  fact  essential  to  the  judgment,  and  not  admitted  by  the 
pleadings,  judgment  will  not  be  reversed  for  such  omission, 
^vhere  it  appears  that  the  fact  was  established  by  the  uncon- 
tradicted evidence.' 

1  Russell  v.   Meyer,  7  N.  D.  335,  47  L.R.A.  637,  75  N.  W.   262;   State  v. 
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TTanner,  143  N.  C.  632,  24  L.R.A.(]Sr.S.)  ],  57  S.  E.  154;  Tuekor  v. 
Hyatt,  15]  Ind.  332,  44  L.R.A.  129,  51  N.  E.  469;  Lanagin  v.  NowUiiid, 
44  Ark.  84;  Coveny  v.  Hale,  49  Cal.  552;  Locke  v.  Merchants'  Nat.. 
Bank,  66  Ind.  353;  Pekin  v.  Egger,  104  111.  App.  546;  Langley  v.  War- 
ner, 3  N.  Y.  327 ;  Hill  v.  Covell,  1  N.  Y.  522 ;  Behring  v.  Sommervllle. 
63  N.  J.  L.  568,  49  L.R.A.  578,  44  Atl.  641;  Leach  v.  Church,  10  Oliio 
St.  148;  Hallum  v.  Omro,  122  Wis.  337,  99  N.  W.  1051. 
The  facts  involved  in  the  judgment  of  a  special  verdict  are  divided  into 
two  classes — evidentiary  facts  and  inferential  facts.  It  is  the  duty  of 
the  jury  to  consider  the  evidentiary  facts,  but  to  find  the  inferential 
facts;  and  if  the  special  verdict  shows  upon  its  face  that  the  jury 
found  the  evidentiary,  but  not  the  inferential,  facts,  the  verdict  is  ill, 
because  it  shows  that  the  jury  ought  to  have  found  other  facts,  vit., 
the  inferential.     Locke  v.  Merchants'  Nat.  Bank,  66  Ind.  353. 

2  Prentice  v.  Zane,  8  How.  484,  12  L.  ed.   1166;   Barnes  v.  Williams,  11 

Wheat.  415,  6  L.  ed.  508;  Waterbury  v.  Miller,  13  Ind.  App.  197,  41 
N.  E.  383;  Cherry  v.  Slade,  7  N.  0.  (3  Murph.)  82;  Kinsley  v.  Coyle, 
58  Pa.  461;  Te.xas  Loan  Agency  v.  Hunter,  13  Tex.  Civ.  App.  402,  .35 
S.  W.  399. 

3  Blankavag  v.  Badger  Box  &  Lumber  Co.  136  Wis.  380,  117  N.  W.  852 ; 

Cullen  V.  Hanisch,  114  Wis.  24,  89  N.  W.  900;  Freedman  v.  New  York, 
N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15  A.  &  E.  Ann.  Ca.s. 
464;  Manning  v.  Gasharie,  27  Ind.  399. 

-*  Waterbury  v.  Miller,  13  Ind.  App.  197,  41  N.  E.  383. 

5  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  uiilJ.  37  N.  E.  343; 
Eraser  v.  Churchman,  43  Ind.  App.  200,  86  N.  E.  1029. 

«  Alhambra  Addition  Water  Co.  v.  Richardson,  72  Cal.  598,  14  Pac.  379; 
Miller  v.  Luco,  80  Cal.  257,  22  Pac.  195;  Chicago  &  N.  W.  R.  Co.  v. 
Dunleavy,  129  111.  332,  22  N.  E.  15. 

'Puterbaugh  v.  Puterbaugh,  131  Ind.  288,  15  L.R.A.  341,  30  N.  E.  519; 
Branson  v.  Studabaker,  133  Ind.  147,  33  N.  E.  98. 

The  elementary  and  familiar  rule  is  that  verdicts  ai'e  to  receive  a  reason- 
able construction,  and  not  to  be  disregarded,  if,  upon  a  reasonable  con- 
struction, they  can  be  sustained.  It  is  quite  difficult  for  the  trained 
lawyer,  with  ample  time  and  deliberation,  to  nicely  and  accurately 
draw  the  line  between  facts  and  evidence.  There  is,  it  is  true,  a 
difference;  for  facts  are  the  result  of  proof,  and  evidence  the  means 
by  which  the  proof  is  made.  Parks  v.  Satterthwaite,  132  Ind.  413, 
32  N.  E.  b2.  But  there  are  cases  where  the  dividing  lines  so  shade  into 
€ach  other  that  it  is  quite  difficult  to  trace  them,  under  any  circum- 
stances; and  where  the  hurry  and  excitement  of  a  trial  are  pressing; 
upon  counsel  they  cannot  be  e.xpected  to  be  entirely  and  absolutely 
accurate  in  preparing  special  verdicts  in  all  cases.  It  is  evident  that, 
if  the  rule  upon  the  subject  of  special  verdicts  was  very  illiberal  or 
extremely  strict,  few  verdicts  would  stand ;  and  yet,  in  justice  all 
ought  to  stand,  unless  it  clearly  appears  that  material  facts  are 
Abbott,  Civ.  Jur.  T.— 51. 
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absent.  Facts  may  be  clouded  and  obscured  by  improper  matters  of 
surplusage,  but,  if  they  are  actually  in  the  verdict,  judgment  should 
nevertheless  be  given  upon  it.  For  instances  of  the  application  of 
this  rule,  see  Branson  v.  Studabaker,  133  Ind.  U7,  33  N.  E.  08,  and 
cases  cited;  Brush  Electric  Lighting  Co.  v.  Kelley,  120  Ind.  220,  10 
L.R.A.  250,  25  N.  E.  812;  Reeves  v.  Grottendick,  131  Ind.  107,  30 
N.  E.  889;  New  York,  C.  &  St.  L.  E.  Co.  v.  Ostnian,  146  Ind.  452, 
45  N.  E.  651;  Louisville,  N.  A.  &  C.  R.  Co.  ».  Bates,  140  Ind.  564. 
45  N.  E.  108;  Terre  Haute  &  I.  R.  Co.  v.  Brunker,  128  Ind.  542,  26 
N.  E.  178;  Voris  v.  Star  City  Bldg.  &  L.  Asso.  20  Ind.  App.  630, 
50  N.  E.  779.    See  also  Surplusage,  supra,  §  8,  a. 

8  Ward  V.  Busaek,  46  Wis.  407,  1  N.  W.  107 ;  Berg  v.  Chicago,  M.  &  St. 
P.  R.  Co.  50  Wis.  419,  7  N.  W.  347;  Williams  v.  Porter,  41  Wis. 
422;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.  41  Wis.  541;  Mills  & 
L.  C.  Lumber  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  94  Wis.  336,  6» 
N.  W.  906;  Trapp  v.  New  Birdsall  Co.  109  Wis.  543,  85  N.  W.  478; 
Union  Cent.  L.  Ins.  Co.  v.  Hollowell,  20  Ind.  App.  150,  50  N.  E.  399 ; 
La  Frombois  v.  Jackson,  8  Cow.  589,  18  Am.  Dec.  403. 

See  also  cases  in  note  in  24  L.R.A.  (N.S.)   24. 

d.  Facts  as  distinguished  from  conclusions  of  law. — A  special 
verdict  should  find  the  facts  of  the  case  essential  to  recovery, 
and  not  conclusions  of  law.'  And  if  a  special  verdict  of  a  jury 
includes  conclusions  of  law,  they  are  to  be  disregarded  by  the 
court  in  applying  the  law  to  the  facts  found.^  But  if  sufficient 
facts  to  support  a  judgment  are  stated  in  a  special  verdict, 
the  presence  of  conclusions  of  law  will  not  vitiate  it.^  The  in- 
ference of  fact  which  must  be  stated  is  an  inference  or  conclu- 
sion from  the  evidentiary  facts,  and  such  conclusions  are  not  con- 
clusions of  law,  but  are  inferences  or  conclusions  of  fact.*  And 
facts  which  give  rise  to  legal  conclusions  are  usually  the  ultimate 
facts,  as  contradistinguished  from  the  evidence.*  But,  if  the 
ultimate  facts  are  such  that  only  one  inference  may  be  dra-wn 
from  them,  the  jury  need  not  find  in  a  special  verdict  the  in- 
ferential fact  also,  and  the  court  will  determine  as  matter  of 
law,  from  the  facts  found,  whether  such  ultimate  facts  existed 
or  not° 

But  if  the  ultimate  facts  in  a  case  are  such  that  reasonable 
men  of  equal  intelligence  may  honestly  and  rationally  differ  as 
to  the  inferences  and  conclusions  to  be  drawn  from  such  facts,  it 
is  for  the  jury  to  determine  what  the  inferences  are.' 

1  Equitable  Acci.  Ins.  Co.  v.  Stout,  135  Ind.  444,  33  N.  E.  623;  Indianapolis, 
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P.  &  C.  R.  Co.  V.  Bush,  101  Ind.  582;  First  Nat.  Bank  v.  Peck,  8  Kan. 
(iCO;  Frost  V.  Frost,  45  Tex.  324;  Ross  v.  United  States,  12  Ct.  CI. 
5fi5;  Miller  v.  Shackleford,  4  Dana,  274;  Peterson  v.  United  States, 
2  Wash.  C.  C.  36,  Fed.  Cas.  No.  11,036. 

2  Louisville,   N.   A.  &  C.  R.   Co.  v.   Bates,  146   Ind,  564,   45  N.   E.   108; 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am.  St. 
Rep.  674,  14  N.  E.  370;  Indiana,  B.  &  \V.  R.  Co.  v.  Barnliart,  115 
Ind.  399,  16  N.  E.  121;  Butler  v.  Hopper,  1  Wash.  C.  C.  499,  Fed. 
Cas.  No.  2,241. 

3  Branson   v.    Studabaker,    133    Ind.    147,    33    N.    E.    98;    Puterbaugh    v. 

Puterbp,ugh,   131   Ind.   288,   15   L.R.A.   341,   30  N.  E.  519;    Smith   v. 
Ireland,  4  Utah,  187,  7  Pac.  749. 
For  other  eases,  see  note  in  24  L.R.A.  (N.S.)  28. 

4  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343. 
6  Wysong  V.  Nealis,  13  Ind.  App.  165,  41   N.  E.  388. 

6  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley,  12  Ind.  App.  516,  40  N.  E. 

760;  Seward  v.  Jackson,  8  Cow.  406;  Hallum  v.  Omro,  122  Wis.  337, 
09  N.  W.  1051;  Monkhouae  v.  Hay,  8  Price,  256. 

7  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley,  12  Ind.  App.  516,  40  N.  E. 

760;  Wysong  v.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Zeller 
McC.  &  Co.  V.  Wright,  41  Ind.  App.  403,  83  N.  E.  1030;  Republic 
Iron  &  Steel  Co.  v.  Jones,  32  Irid.  App.  189,  69  N.  E.  191;  Smith  v. 
Wabash  R.  Co.  141  Ind.  92,  40  N.  E.  270;  State  v.  Newby,  64  N.  C. 
23;  Rysdorp  v.  George  Pankratz  Lumber  Co.  95  Wis.  622,  70  N.  W. 
677;  Butler  v.  Hopper,  1  Wash.  C.  C.  499,  Fed.  Cas.  No.  2,241. 
See  also  cases  in  note  in  24  L.R.A.  (N.S.)   28. 

e.  Facts  implied  by  law. — Why  nothing  can  be  intended  to 
supply  any  defect  in  a  special  verdict,  it  is  still  the  duty  of 
the  court  to  take  into  consideration  all  that  may  be  plainly  and 
reasonably  inferred  from  the  facts  that  have  been  found,  when 
declaring  the  law  upon  such  facts.''  And  a  special  verdict  find- 
ing matters  which  the  law  has  made  conclusive  evidence  of  a  fact 
is  tantamount  to  the  finding  of  such  fact.^  No  finding  is  re- 
quired as  to  a  fact  implied  by  law.* 

1  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart,  115  Ind.  399,  16  N.  E.  121. 

2  John  V.  Bates,  Litt.  Sel.  Cas.    (Ky.)    lOG;   Gordon  v.  Stoekdale,  89  Ind. 

240. 
SAydelotte  v.  Billing,  8  Cal.  App.  673,  97  Pac.  693. 

/.  Facts  admitted  or  not  controverted. — It  is  not  necessary 
to  include  in  a  special  verdict  facts  admitted  by  the  pleadings.' 
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And  the  court,  in  rendering  a  judgment,  is  authorized  to  assume 
the  existence  of  a  fact  admitted  in  the  pleadings,  though  the 
jury  makes  no  finding  in  regard  thereto.^  Interrogatories  sub- 
mitted to  a  jury  in  connection  with  a  general  verdict  should  not 
ask  for  a  finding  of  uncontroverted  facts.^  And  it  is  not  error 
for  the  court  to  strike  out  a  finding  of  a  special  verdict  where 
the  facts  stated  were  undisputed  in  the  case.* 

iFeiiske  >-.  Nelson,  74  Minn.  1,  76  N.  W.  785;  Miller  v.  Luco,  80  Cal.  257, 
22  Pac.  195;  Burton  v.  Boyd,  7  Kan.  H;  Barto  v.  Ilimrod,  8  N.  Y. 
485,  59  Am.  Dec.  506;  Humpfner  v.  D.  M.  Osborne  &  Co.  2  S.  D. 
.310,  50  N.  W.  88;  Hawkes  v.  Dodge  County  Mut.  Ins.  Co.  11  Wis.  189. 

2  Blakeley  v.  El  Paso  Bldg.  &  L.  Asso.  —  Tex.  Civ.  App.  — ,  26  S.  W.  292. 

3  Freednian  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901, 

15  A.  &  E.  Ann.  Cas.  464;  Hart  v.  West  Side  R.  Co.  86  Wis.  483,  57 
N.  W.  91. 

4  St.  Paul  Boom  Co.  v.  Kemp,  125  Wis.  138,  103  N.  W.  259. 
See  also  cases  in  note  in  24  L.R.A.(N.S.)   35. 

g.  Immaterial  facts. — A  failure  in  a  special  verdict  to  find 
upon  an  issue  is  not  error  where  the  issue  is  immaterial.'  And 
only  such  facts  as  are  material  to  the  issues  should  be  elicited  in 
interrogatories  to  the  jury.^  The  particular  questions  of  fact 
which  are  to  be  separately  submitted  to  the  jury  must  be  such  as 
involve  legal  consequences  and  have  some  controlling  force  in 
reaching  a  conclusion.^  And  the  failure  of  a  jury  to  whom  a  case 
is  submitted  upon  special  issues  of  fact,  to  answer  a  question 
which  is  immaterial,  does  not  vitiate  the  verdict.*  And  the  re- 
jection of  a  question  for  a  special  verdict,  though  properly 
framed,  cannot  be  successfully  assigned  as  error,  where  the  ver- 
dict rendered  clearly  covers  all  the  issuable  facts  in  the  case,' 
or  where  the  question  was  not  material  to  any  issue.*  Gener- 
ally, refusal  to  submit  to  the  jury  special  interrogatories  asked 
by  a  party  is  not  error,  where  no  answer  which  could  have  been 
given  would  have  controlled  the  general  verdict,  in  the  absence 
of  other  special  findings.'  \or  is  rejection  of  interrogatories 
propounded  to  a  jury  error  where  there  were  other  interroga- 
tories covering  the  same  facts.'  But  an  inquiry  for  a  special  ver- 
dict which  is  material  should  not  be  rejected  merely  because  an 
immaterial  inquiry  is  joined  with  it.®  ISTor  do  improper  findings 
in  a  special  verdict  defeat  the  verdict,  but  they  should  bo  disrc- 
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garded."  And  a  motion  to  strike  out  part  of  a  special  verdict 
will  not  lie  if  the  part  objected  to  is  immaterial.  Tt  will  bo 
treated  by  the  court  as  surplusage.^'  ^ov  is  the  submission  to 
the  court  of  interrogatories  which  do  not  call  for  ultimate  facts 
material  to  the  issues  prejudicial  error,  where  all  the  inquiries 
are  relevant.'^ 

iLouvall  V.  Gridley,  70  Cal.  507,  1]  Pae.  777;  Miller  v.  Luco,  80  Cal.  2.->7, 
22  Pac.  195;  Johnson  v.  Putnam,  95  Ind.  57;  Bentley  v.  Staiidard  1'. 
Ins.  Co.  40  W.  Va.  729,  23  S.  E.  584. 

2  Ft.  Wayne  Cooperage  Co.  v.  Page,  170  Ind.  585,  23  L.R.A.(N.S.)  940, 
84  N.  E.  145. 

8  Dubois  V.  Campau,  28  Mich.  304. 

4  Columbus  Power  Co.  v.  City  Mills  Co.  114  Ga.  558,  40  S.  E.  800. 
OQcesel  v.  Davis,  100  Wis.  678,  70  N.  W.  768;   Monture  v.  Eegling,  140 

Wis.  407,   122  N.  W.   1129;   Rahr  v.  Manchester  Fire  Assur.   Co.  03 

Wis.   355,   67   N.   W.    727;    Udell   v.   Citizens'   Street  K.   Co.    152   Ind. 

507,  71  Am.  St.  Eep.  336,  52  N.  E.  799;   Cawker  City  State  Bank  v. 

Jennings,  89  Iowa,  230,  56  N.  W.  494;  Morrisett  v.  Elizabeth  City  Cot- 
ton Mills,  151  N.  C.  31,  05  S.  E.  514. 
sCormac  v.  Western  White  Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Scagel 

V.  Chicago,  M.  &  St.  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  990;  Brazil  Block 

Coal    Co.    V.    Hoodlet,    ]2n    Ind.    327,   27    N.   E.    741;    Ross    v.    United 

States,  12  Ct.  CI.  565. 
'Cormac  v.  Western  White  Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Scagel 

V.  Chicago,  M.  &  St.  P.  R.  Co.  83  Iowa,  380,  49  N.  W.  990;  German 

Sav.   Bank  v.   Citizens'  Nat.   Bank,  101  Iowa,  530,  63  Am.   St.  Rep. 

399,   70   N.   W.   769;   Thompson   v.   Brown,   106  Iowa,   307,   70   N.   W. 

819;   Van  Horn  v.  Overman,  75  Iowa,  421,  39  N.  W.  679;   Hablichtel 

T.  Yambcrt,  75  Iowa,  539,  39  N.  W.  877;  Sheahan  v.  Barry,  27  Mich. 

217;  Harbaugh  v.  People,  33  Jfich.  241;  Singer  Mfg.  Co.  v.  Sammons, 

49  Wis.  316,  5  N.  W.  788. 
•Huntington   County  v.  Bonebrake,  146  Ind.  317,  45  N.  E.  470;  Muncie 

&  P.  Traction  Co.  v.  Hall,   173   Ind.  95,   89   N.  E.  484;   Coleman  v. 

Slade,  75  Ga.  61;  Baxter  v.  Krainik,  126  Wis.  421,  105  N.  W.  803; 

Byington  v.  Merrill,  112  Wis.  211,  88  N.  W.  26;  Werner  v.  Chicago  & 

N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416. 

9  Haley  v.  Jump  River  Lumber  Co.  81  Wis.  412,  51  N.  \V.  321,  956. 

10  Huntington  County  v.  Bonebrake,  146  Ind.  317,  45  N.  E.  470. 
"Louisville,  N.  A.  &   C.  R.  Co.  v.  Hart,   119  Ind.   273,  4  L.R.A.  549,  21 

N.  E.  753. 

iZNodle  V.  Hawthorn,  107  Iowa,  383,  77  N.  W.  1062. 
See  also  note   in  24  L.R.A.(N.S.)    36. 
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h.  Fads  not  sustained  hy  proof. — The  discretion  of  the  jury 
to  find  a  general  or  special  verdict  can  be  exercised  only  as  to  is- 
sues with  reference  to  which  there  is  evidence,  and  this  dis- 
cretion is  not  interfered  with  by  a  failure  or  refusal  to  submit 
issues  on  which  no  evidence  has  been  given. "^  On^y  the  facts 
which  are  proved  on  the  trial  of  a  cause  are  to  be  found  in  a 
special  verdict.^  It  is  not  the  office  of  a  special  verdict  to  find 
expressly  upon  the  issues,  but  to  find  the  facts  proved  within  the 
issues;  and  if  there  are  issues  on  which  no  evidence  was  offered, 
no  findings  should  be  made  upon  them,  and  issues  on  which  no 
facts  are  found  should  be  regarded  as  not  proved  by  the  party  on 
whom  the  burden  lay  of  proving  such  issues.' 

1  Jones  V.  Brooklyn  L.  Ins.  Co.  61  N.  Y.  79;  Cormac  v.  Western  White 
Bronze  Co.  77  Iowa,  32,  41  N.  W.  480;  Morrisett  v.  Elizabeth  City 
Cotton  Mills;  151  N.  C.  31,  65  S.  E.  514;  Keed  v.  Madison,  85  Wis. 
667,  56  N.  W.  182. 

=  Glantz  V.  South  Bend,  106  Ind.  305,  6  N.  E.  632;  Jones  v.  Brooklyn  L. 
Ins.  Co.  61  N.  Y.  79. 

3  Lafayette  v.  Allen,  81  Ind.  166;   Jones  v.  Baird,  76  Ind.   104. 

See  also  oases  in  note  in  24  L.E.A.(N.S.)   38. 

i.  Findings  outside  of  issues. — There  need  be  no  findings  in 
a  special  verdict  upon  facts  proved,  but  not  within  the  issues.* 
A  special  verdict  which  varies  from  the  issues  in  a  substantial 
manner,  or  finds  only  a  part  of  that  which  is  in  issue,  is  defec- 
tive, and  no  valid  judgment  can  be  rendered  upon  it.*  A  finding 
of  fact  in  a  special  verdict  not  within  the  issues  presented  by  the 
pleadings  cannot  form  the  basis  for  a  conclusion  of  law ; '  it  is  a 
nullity,  and  cannot  affect  the  rights  of  either  party.*  And  if  a 
special  verdict  includes  matters  without  the  issues,  such  findings 
will  be  disregarded  in  the  determination  and  rendition  of  judg- 
ment.' 

1  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27  N.  E.  741;  Howard  v. 

Beldenville  Lumber  Co.   129  Wis.   98,   108  N.  W.  48;   Hart  v.  West 

Side  E.  Co.  86  Wis.  483,' 57  N.  W.  91. 
STaft  V.  Baker,  2  Kan.  App.  600,  42  Pac.  502;  Patterson  v.  United  States, 

2  Wheat.  22],  4  L.  ed.  224. 
3  Cincinnati  Barbed  Wire  Fence  Co.  v.  Chenoweth,  22  Ind.  App.  685,  54 

N.  E.  403. 
i  Cole  \.  Crawford,  69  Tex.  126,  5  S.  W.  646;  Dorr  v.  Fenno,  12  Pick.  521. 
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S  I'.dianapolis,   P.   &   C.   E.   Co.   v.   Busli,    101   Ind.   582;    Bleominfrton    v. 

Rogers,  9  Ind.  App.  230,  36  N.  E.  439;  Fisher  v.  Louisville,  N.  A.  & 

C.  R.  Co.  140  Ind.  55S,  45  N.  E.  689;   Evansville  &  T.  H.  R.  Co.  v. 

Taft,  2  Ind.  App.  237,  28  N.  E.  443;  Louisville,  N.  A.  &  C.  R.  Co.  v. 

Bates,  146  Ind.  5C4,  45  N.  E.  108;  San  Antonio  v.  L.  A.  Marshall  & 

Co.  —  Tex.  Civ.  App.  — ,  85  S.  W.  315. 
See  also  cases  in  note  in  24  L.R.A.  (N.S.)   39. 

j.  Responsiveness  to  pleadings  or  charge. — Tlie  verdict  and 
judgrnent  in  a  case  should  be  the  end,  and  not  the  basis  for  a  con- 
tinuance of  the  same  controversy;  and  the  verdict  should  be 
rendered  on  the  issues  made  by  the  pleadings  in  apt  language, 
which  cannot  admit  of  mistake.^  And  the  judgment  is  contrary 
to  law  and  subject  to  reversal  when  the  finding  on  which  it  is 
based  is  not  responsive  to  the  issues  made  by  the  pleadings.^ 
Special  verdicts  should  be  limited  to  questions  with  reference  to 
such  facts  as  are  controverted  and  put  in  issue  by  the  pleadings, 
or  such  as  might  properly  have  been  put  in  issue  by  the  plead- 
ings.' And  when  the  material  facts  stated  in  the  special  verdict 
are  wholly  outside  of  the  issues,  the  defendant  is  entitled  to 
judgment,  for  the  plaintiff  can  recover  only  according  to  the 
allegations  of  his  complaint.*  In  framing  and  returning  a 
special  verdict,  the  whole  duty  of  the  jury  is  discharged  when 
it  has  found  and  set  forth  all  the  principal  facts  which  were 
proved  within  the  issues  submitted  to  them.*  And  if  a  jury 
finds  specially  all  the  facts  put  in  issue  by  the  pleadings,  their 
findings  form  a  good  special  verdict.* 

1  Moore  v.  Moore,  67  Tex.  293,  3  S.  W.  284. 

2  Wilson  v.   City   Nat.   Bank,  51   Neb.   87,   70   N.   W.   501;    Thompson   v. 

Tinnin,  25  Tex.  Supp.  56. 

3  Montreal  River  Lumber  Co.  v.  Mihills,  80  Wis.  540,  50  N.  W.  507. 

4  Puterbaugh  v.  Puterbaugh,  131  Ind.  288,  15  L.R.A.  341,  30  N.  E.  519. 

5  Conner  v.  Citizens'  Street  R.  Co.  105  Ind.  62,  55  Am.  Rep.  177,  4  N.  E. 

441. 
«  Burton  v.  Boyd,  7  Kan.  17. 
See  also  cases  in  note  in  24  L.R.A.  ( N.S. )   41. 

k.  Reference  to  extrinsic  facts. — A  special  verdict  is  the  com- 
plete result  of  the  jury's  deliberation  upon  the  whole  case,  and 
the  judgment  thereon  must  be  the  logical,  legal  conclusion  from 


S08  CIVIL    TEIAL    BEIEF. 

faots  found  by  the  jury,  unaided  by  the  evidence  of  any  extrinsic 
matter.^  When  a  verdict  is  found  upon  special  issues  alone,  the 
court  cannot  look  beyond  it  to  any  other  fact  apparent  in  the 
record,  in  aid  of  the  judgment.*  And  the  court  cannot,  from  the 
facts  found,  infer  other  facts  which  the  jury  might  have  in- 
ferred, but  have  not.*  And  when  a  case  was  submitted  on 
special  issues,  it  is  reversible  error  to  assume  a  material  fact 
not  admitted  by  the  pleadings,  though  the  evidence  on  that  issue 
was  uncontroverted.*  I^or  can  the  court  on  appeal  look  to  the 
evidence  to  determine  whether  special  findings  by  the  jury  are 
inconsistent  with  the  general  verdict.^  And  if  there  be  a  gen- 
eral and  a  special  verdict  in  a  case,  and  the  special  verdict  is 
not  full,  explicit,  consistent,  and  free  from  evasion,  the  general 
verdict  will  not  cure  the  defect.' 

1  Loew  V.  Stocker,  61  Pa.  347;  Vansyckel  v.  Stewart,  77  Pa.  124;  Lee  v. 

Campbell,   4  Port.    (Ala.)    198;   Brock  v.   Louisville  &   N.  E.   Co.   114 

Ala.  431,  21  So.  994;   Williams  v.  Jackson,  5  Johns.  502;   Silliman  v. 

Gano,   90  Tex.   637,  39  S.   W.  559,   40  S.  W.  391;   Hall  v.  Ratliff,  93 

Va.  327,  24  S.  E.  1011. 
ZKuhlman  v.  Medlinka,  29  Tex.  385;  Ledyard  •/.  Brown,  27  Tex.  393;   Lei- 

T.  Campbell,  4  Port.    (Ala.)    198;   State  v.  Blue,  84  N.  C.  807;   Tuigg 

V.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;   Allen  v.  Fogler,  6  Kick.  L.  54; 

Butts  V.  Bilke,  4  Price,  240;  Tancred  v.  Christy,  12  Mces.  &  W.  316. 

3  Bank  of  Alexandria  v.  Swann,  4  Craneh,  C.  C.  136,  Fed.  Cas.  No.  853. 

4  Thomas  v.  Salmons,  —  Tex.  Civ.  App.  — ,  39  S.  W.  1094. 

6  Chicago  &  N.  W.  E.  Co.  v.  Diinleavy,  129  111.  132,  22  N.  E.  15. 

6  Davis  V.  Farmington,  42  Wis.  425. 

See  also  cases  in  note  in  24  L.E.A.  (N.S.)   44. 

I.  Definiteness  and  certainty  required.  (1)  Generally. — A 
special  verdict  must  directly,  fairly,  and  fully  respond  to  the 
material  issues  in  the  case,  and  should  be  sufficiently  certain 
to  stand  as  a  final  decision  of  the  special  matters  with  which  it 
deals.^  One  which  is  so  uncertain  that  it  cannot  be  clearly  as- 
certained whether  the  jury  intended  to  find  the  issues  or  not  is 
bad.^  A  special  verdict  which  will  not  support  a  judgment  can- 
not stand.*  And  if  no  conclusion  of  law  in  favor  of  either  pai-ty 
can  be  drawn  from  the  facts  found,  a  special  verdict  is  insuffi- 
cient.* And  if  a  special  verdict  is  defective  or  uncertain,  and 
cannot  be  amended,  judgment  ought  not  to  be  entered  upon  it ; 
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and  when  it  is  entered,  it  must  be  reversed  as  erroneous.*  In- 
terrogatories submitted  to  a  jury  in  connection  with  a  general 
verdict  should  be  so  clear  and  concise  as  readily  to  be  under- 
stood and  answered  by  the  jury.*  And  special  questions  sub- 
mitted to  be  propounded  to  a  jury,  which  are  wholly  inconclu- 
sive, should  be  excluded.''  And  where  the  issues  submitted  to  the 
jury  for  a  special  verdict  are  confused  and  calculated  to  mis- 
lead the  jury,  a  new  trial  will  be  directed.*  A  special  verdict 
is  sufficient,  however,  if  it  expresses  the  intention  of  the  jury, 
and  when,  upon  the  matters  in  issue,  it  is  sufficiently  definite  to 
enable  the  court  to  pronounce  judgment  thereon.'  And  a  verdict 
is  not  bad  for  informality  if  the  matter  in  issue  may  be  deter- 
mined from  it.^"  A  special  verdict  good  in  substance  is  good 
though  inartiiicially  worded  by  the  jury.'*  Nor  will  a  motion 
for  a  venire  de  novo  be  sustained  unless  the  verdict  is  so  defec- 
tive and  uncertain  that  no  judgment  can  be  rendered  upon  it.'^ 

iMcGowan  t.  Chicago  &  N.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891;  Wysong 
V.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388;  Kirby  v.  Panhandle  &  G. 
R.  Co.  39  Tex.  Civ.  App.  252,  88  S.  W.  281  ;  Dunlap  v.  Kaywood  Rice 
Canal  &  Mill  Co.  43  Tex.  Civ.  App.  269,  95  S.  W.  43. 

2  Allen  V.  Aldrich,  29  N.  H.  63;  Loew  v.  Stocker,  61  Pa.  347. 

3  Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834;  Finley  v.  Meadows. 

134  Ky.  70,  119  S.  W.  216;   Alderman  v.  Jfauchester,  49  Mich.  48,  12 

N.   W.  905. 
*  Miller   v.  Shackleford,  4  Dana,  274. 
» Wallingford   v.   Dunlap,   14  Pa.  33;    Puffer   v.   Lucas,   107   N.  C.  322,   12 

S.  E.   130,  464. 

BFrcedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901, 
15  A.  &  E.  Ann.  Cas.  464. 

TFrankenberg  v.  First  Nat.  Bank,  33  Mich.  40. 

8  Bottoms  v.  Seaboard  &  R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738;  Pint  v. 
Bauer,  31  Minn.  4,  16  N.  W.  425. 

sHelphrey  v.  Chicago  &  R.  I.  R.  Co.  29  Iowa,  480. 

10  Allen  V.  Aldrich,  29  N.  H.  63;  Cleghorn  v.  Love,  24  Ga.  590. 

11  Fenn  v.  Blanchard,  2  Yeates,  543. 

laSpaulding  v.  Mott,  167  Ind.  58,  76  N.  E.  620;  Robinson  v.  Alexander, 
65  Ga.  406. 


(2)  Singleness  and  independence. — Special  verdicts  should 
submit  single,  direct,  and  plain  questions,  and  should  have  posi- 
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tive,  direct  and  intelligent  answers.  Indirect,  evasive,  uncertain, 
or  unmeaning  answers  should  never  be  received.*  They  should 
be  made  up  of  sufficient  direct  questions  to  cover  singly  all  ma- 
terial issues  of  fact  raised  by  the  pleadings  and  controverted  on 
the  evidence,  each  question  admitting  of  an  answer  in  the  affirm- 
ative or  negative.^  And  each  interrogatory  submitted  to  a  jury 
in  connection  with  a  general  verdict  should  call  for  a  finding  of 
but  a  single  fact.'  Nor,  as  a  general  rule,  should  a  question  for 
a  special  verdict  be  framed  in  the  alternative  or  disjunctive, 
since  the  answer  to  such  a  question  may  not  necessarily  express 
the  unanimous  verdict  of  the  jurors.*  The  inclusion  in  a  ques- 
tion for  a  special  verdict  of  several  inquiries  capable  of  answer 
in  different  ways,  however,  is  not  a  material  error,  unless,  meas- 
ured by  the  answer,  it  leaves  the  jury's  decision  ambiguous  and 
uncertain.*  And  where  a  single  issue  is  submitted  in  the  form 
of  several  closely  connected  questions,  a  failure  to  require  the 
jury  to  answer  each  question  categorically  is  not  error,  where 
the  answer -made  covered  the  fact  in  issue.^  Nor  is  a  special 
verdict  rendered  invalid  by  the  fact  that  the  assessment  of 
damages  therein  is  made  in  the  alternative  form.'' 

1  Murray  v.  Abbot,  61  Wis.  198,  20  N.  W.  910 ;  Carroll  v.  Bohan,  43  Wis. 

218. 

2  Hallum  V.  Omro,  122  Wis.  337,  99  N.  W.  1051 ;  Mauch  v.  Hartford,  112 

Wis.  40,  87  N.  W.  816;  Goesel  v.  Davis,  100  Wis.  678,  76  N.  W.  768; 
Flannery  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  23  Mo.  App.  120. 
■3  Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 
A.  &  E.  Ann.  Cas.  464;  Phoenix  Water  Co.  v.  Fletcher,  23  Cal.  481,  15 
Mor.  Min.  Rep.  185. 

4  Geisinger  v.  Beyl,  80  Wis.  443,  50  N.  W.  501 ;  Gay  v.  Milwaukee  Electric 

R.  &  Light  Co.  138  Wis.  348,  120  N.  W.  283;  Gunther  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N.  W.  88 ;  Gehl  v.  Milwaukee  Produce 
Co.  116  Wis.  263,  93  N.  W.  26;  Du  Gate  v.  Brighton,  133  Wis.  628,  114 
N.  W.  103;  Dugal  v.  Chippewa  Falls,  101  Wis.  533,  77  N.  W.  878; 
Graham  v.  Chicago  &  N.  W.  R.  Co.  143  Iowa,  604,  119  N.  W.  708, 
122  N.  W.  573.     , 

5  Shaw  V.  Gilbert,  111  Wis.  165,  86  N.  W.  188. 

«  Southern  Cotton  Oil  Co.  v.  Wallace,  23  Tex.  Civ.  App.  12,  54  S.  W.  638. 
7  Cole  V.  Powell,  17  Ind.  App.  438,  46  N.  E.  1006. 

(3)  Inconsistency. — Inconsistent  and  conflicting  findings  in 
special  verdicts  and  answers  to  interrogatories  neutralize  each 
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othc:-,  and  must  be  disregarded.^  So,  judgment  caimot  be  pro- 
nounced in  an  action  to  recover  possession  of  specific  personal 
property  on  a  special  verdict  or  finding  that  each  party  was  in 
possession  of  the  property  sued  for,  when  the  action  was  com- 
menced.* A  special  verdict  will  be  upheld,  however,  where  it  is 
not  so  contradictory  as  not  to  authorize  a  decree  thereon.' 

iZeller,  McC.  &  Co.  y.  Wright,  41  Ind.  App.  403,  83  N.  E.  1030;  Ballard 
V.  Citizens'  Street  R.  Co.  18  Ind.  App.  522,  47  N.  E.  643;  Deatlierage 
V.  Henderson,  43  Kan.  684,  23  Pac.  1052;  Atchison,  T.  &  S.  F.  E. 
Co.  V.  Hamlin,  67  Kan.  476,  73  Pac.  58;  Pint  v.  Bauer,  31  Minn.  4, 
16  N.  W.  425;  Morrison  v.  Watson,  95  N.  C.  479;  Dickerson  v.  Waldo, 
13  Okla.  189,  74  Pac.  505;  Diehl  v.  Evans,  1  Serg.  &  R.  367;  McHale 
V.  McDonnell,  175  Pa.  632,  34  Atl.  966;  Waller  v.  Liles,  96  Tex.  21, 
70  S.  W.  17;  Orttell  v.  Chicago,  M.  &  St.  P.  R;  Co.  89  Wis.  127,  01 
N.  W.  289;  Pautz  v.  Planldnton  Packing  Co.  118  Wis.  47,  94  N.  W. 
654;  Haas  v.  Chicago  &  N.  W.  R.  Co.  41  Wis.  44;  McBride  v.  Union 
P.  R.  Co.  3  Wyo.  247,  21  Pac.  687. 

s  Carman  v.  Ross,  64  Cal.  249,  29  Pac.  510. 

3  Ruffin  V.  Paris,  75  Ga.  053. 


(4)  Subdivision  of  issues. — In  framing  a  special  verdict, 
issues  that  are  single  should  not  be  subdivided  and  covei-ed  by 
several  questions.^  Nor  should  they  be  submitted  in  various 
forms.^  It  is  the  purpose  of  a  special  verdict  to  obtain  the 
findings  of  the  jury  upon  the  material,  controverted  issues  in 
answer  to  a  few  questions,  rather  than  in  answer  to  many.*  A 
special  verdict  should  be  composed  only  of  a  sufficient  nimiber 
of  questions  to  cover  singly  the  material  issues  controverted  on 
the  evidence.*  Thus,  submission  of  thirty-eight  questions  to  be 
answered  in  the  form  of  a  special  verdict  in  a  case  involving 
only  two  or  three  simple  issues  is  open  to  criticism,  as  tend- 
ing to  confuse  and  mislead  the  jury.^ 

iMauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816;  CuUen  v.  Haiiisch,  114 
Wis.  24,  89  N.  W.  900;  Cushman  v.  Masterson,  —  Tex.  Civ.  App. 
— ,  64  S.  W.  1031. 

3Byington  v.  Merrill,  112  Wis.  211,  88  N.  W.  26. 

3  Ward  V.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  215,  78  N.  W.  442;  Haley 
V.  Jump  River  Lumber  Co.  81  Wis.  412,  51  N.  W.  321,  956;  Freedman 
V.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  001,  71  Atl.  901,  15  A.  * 
E.  Ann.  Cas.  404. 
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*  Howard  v.  Beklenville  Lumber  Co.  129  Wis.  1)8,  ]08  N.  W.  48. 
SFromer  t.  Stanley,  95  Wis.  56,  69  N.  W.  820. 

(5)  Clearness  and  directness. — While  irrelevant  and  unwar- 
ranted conclusions  may  be  disregarded  in  drawing  the  legal 
conclusions  from  a  special  verdict,  and  in  pronouncing  judg- 
ment, the  party  having  the  burden  of  proof  on  any  issue  is  en- 
titled to  have  a  finding  thereon,  which  is  clear,  certain,  and  un- 
ambiguous.* And  a  special  verdict  will  not  support  a  judg- 
ment when  it  cannot  certainly  be  determined  from  it  what  the 
jury  intended.^  So,  the  interrogatories  should  present  the  main 
issues  clearly  and  fully  to  the  jury,  so  that  their  verdict  shall 
tinniistakably  speak  the  exact  amount  due  from  one  party  to 
the  other.^  And  a  verdict  in  an  action  in  which  various  ques- 
tions were  submitted  to  the  jury,  wherein  several  of  the  ques- 
tions were  answered  by  saying:  "We  do  not  know,"  and  "Un- 
known to  us,"  is  not  a  verdict  upon  which  a  decree  can  be  based, 
and  a  new  trial  should  be  allowed.'*  And  answers  to  interroga- 
tories which  are  important  and  material,  that  "We  think  not," 
or  "We  think  it  was,"  are  insufficient  to  support  the  judgment* 
And  a  special  verdict  finding  that  the  material  allegations  in 
plaintiff's  complaint  and  replication  are  true,  and  those  in  the 
defendant's  answer  are  not  true,  is  insufficient  where  there  is 
nothing  to  show  what  allegations  are  material  and  what  are 
not.®  Specific  statements  in  special  findings,  however,  are  not 
to  be  controlled  or  modified  by  inferences  suggested  by  uncer- 
tain or  equivocal  expressions.^  And  an  answer  to  an  interroga- 
tory, "In  our  opinion  it  did,"  is  not  rendered  indistinct  and  un- 
certain by  the  use  of  the  word  "opinion."^  Nor  is  a  finding 
that  a  train  was  supposed  to  have  been  derailed  by  coming  in 
contact  with  ice,  and  the  giving  way  of  the  ties,  rendered  objec- 
tionable by  the  use  of  the  word  "supposed."  ^ 

iWysong  T.  Nealis,  13  Ind.  App.  165,  41  N.  E.  388. 

2  Scottish-American   Mortg.    Co.   v.   Scripture,  —  Tex.   Civ.   App.   — ,   40 

S.  W.  210;  Devine  v.  United  States  Mortg.  Co.  —  Tex.  Civ.  App.  — , 

48  S.  W.  585;  State  v.  Blue,  84  N.  C.  807;  Cotzliausun  v.  Simon,  4T 

Wis.  103,  ]  N.  W.  473. 
SLake  v.   Hardee,  57   Ga.   459;    Mussina  v.  Goldthwaite,  34  Tex.   132,  7 

Am.  Rep.  28 J ;  Reffke  v.  Patten  Paper  Co.  130  Wis.  535,  117  N.  W. 

1004. 
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♦  Cooper  V.  Branch,  86  Ga.  234,  12  S.  E.  808;  Larsen  v.  Leonardt,  8  Ca!. 

App.    226,   96   Pac.   395. 
«  Hopkins  v.  Stanley,  43  Ind.  553. 
fi  Breeze  v.  Doyle,  19  Cal.  101. 
7Sneed  v.  Sabinal  Min.  &  Mill.  Co.  20  C.  C.  A.  230,  34  U.  S.  App.  C88, 

73  Fed.  925. 
8  Cincinnati  v.  Jolmson,  7  Ohio  C.  C.  N.  S.  167,  28  Ohio  C.  C.  377. 
aScagel  v.  Chicago,  M.  &  St.  P.  E.  Co.  83  Iowa,  380,  40  N.  W.  990. 
For  other  cases   as  to   definiteness  and   certainty   of  special  verdict,   see 

note  in  24  L.E.A.(N.S.)  46. 

m.  Formal  conclusion. — It  is  proper  practice  for  a  special 
verdict  to  contain  a  formal  conclusion,  such  as,  "if,  upon  the 
facts  found,  the  law  is  with  the  plaintiff,  then  we  find  for  the 
plaintiff ;  if  the  law  is  with  the  defendant,  then  we  find  for  the 
defendant."  ^  But  the  prevailing,  if  not  the  universal,  rule,  now 
seems  to  be  that,  where  the  facts  are  properly  stated  in  a  special 
verdict,  the  omission  of  mere  formal  statements  or  the  usual 
formal  conclusion  will  not  vitiate  it.^  So,  though  a  special  ver- 
dict is  defective  as  such,  because  it  does  not  contain  a  conditional 
conclusion,  still,  where  it  was  certified  by  the  parties  to  be  cor- 
rect, and  was  entered  of  record,  it  may  be  regarded  as  an  agreed 
statement  of  facts.' 

1  Bower  v.  Bower,   146   Ind.   393,   45  N.  E.  S9o ;   State   v.   Nies,   107   N.   C, 

820,  12   S.   E.  443;   Hall  v.   Ratliff,   93  Va.   327,  24   S.   E.   1011. 

2  Louisville,  N.  A.  &  C.  R.   Co.   v.   Lucas,   119  Ind.   583,  6  L.E.A.   193,  21 

N.  E.  968;  Helwig  v.  Beckner.  149  Ind.  131,  46  N.  E.  644,  48  N.  E. 
788;  Bower  v.  Bower,  146  Ind.  393,  45  N.  E.  595;  Hendrickson  v. 
Walker,  32  Mich.  68;  State  v.  Spray,  113  N.  G.  ,686,  18  S.  E.  700; 
Imperial  F.  Ins.  Co.  v.  Kiernan,  83  Ky.  468. 
S  Mumford  v.  Wardwell,  6  Wall.  423,  18  L.  ed.  756.  See  also  note  in  24 
L.R.A.(N.S.)    57. 

n.  Effect  of  omission  to  find. — What  is  not  found  in  a  special 
verdict  is  presumed  not  to  exist.^  And  this  is  so  although  the 
circumstances  stated  may  warrant  the  inference  of  matter 
omitted.^  A  special  verdict  which  omits  to  find  upon  an  issue 
will  not  support  a  judgment  on  such  issue.*  Where  a  special 
verdict  or  a  special  finding  is  silent  upon  an  issue,  it  is  equiva- 
lent to  a  finding  upon  that  issue  against  the  party  who  has  the 
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burden  of  the  issue.*  Such  failure  of  a  special  verdict  to  find 
material  facts  is  not  a  cause  for  a  venire  de  novo.^  Where  a 
special  verdict  or  finding  is  silent  upon  any  issue,  it  will  be  pre- 
sumed that  there  was  no  evidence  to  support  such  issue.^ 

iKelchner  v.  Nantieoke,  209  Pa.  412,  58  Atl.  851;  Chicago  &  N.  W. 
R.  Co.  V.  Dunleavy,  329  III.  J32,  22  N.  E.  15;  Belshaw  v.  Chitwood, 
141  Ind.  377,  40  N.  E.  908;  State  v.  Burdon,  38  La.  Ann.  357;  Law- 
rence V.  Beaubien,  2  Bail.  L.  623,  23  Am.  Dec.  155. 

ZLoew  V.  Stocker,  61  Pa.  347. 

3Dodd  v.  Gaines,  82  Tex.  429,  18  S.  W.  618;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Moneyhun,  146  Ind.  147,  34  L.R.A.  141,  44  N.  E.  1106; 
Noblesville  Gas  &  Improv.  Co.  v.  Loehr,  124  Ind.  79,  24  N.  E.  579. 

*Spraker  v.  Armstrong,  79  Ind.  577;  Jones  v.  Baird,  76  Ind.  164;  Archi- 
bald V.  Long,  144  Ind.  451,  43  N.  E.  439;  Louisville,  N.  A.  &  C.  K. 
Co.  V.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21  N.  B.  753;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Buck,  116  Ind.  566,  2  L.R.A.  520,  9  Am.  St.  Rep. 
8S3,  19  N.  E.  453;  Dennis  v.  Louisville,  N.  A.  &  C.  R.  Co.  116  Ind. 
42,  1  L.R.A.  448,  18  N.  E.  179;  Hayes  v.  Smith,  15  Ohio  C,  C.  300, 
8  Ohio  C.  D.  92;  Tuigg  v.  Treacy,  14  Pittsb.  L.  J.  N.  S.  226;  Reeves 
V.  Chicago,  M.  &  St.  P.  R.  Co.  24  S.  D.  84,  123  N.  W.  498. 

OMoAcr  V.  Green,  21  Ind.  App.  138,  69  Am.  St.  Rep.  344,  51  N.  E.  942; 
Glantz  V.  South  Bend,  106  Ind.  305,  6  N.  E.  632. 

OHeiney  v.  Lontz,  147  Ind.  417,  46  N.  E.  665;  Fisher  v.  I^uisville,  N.  A. 
&  C.  R.  Co.  146  Ind.  558,  45  N.  E.  689;  Johnson  v.  Putnam,  95  Ind. 
57.     See   also  note   in   24  L.R.A.  (N.S.)    58. 

7.  Preparation,  construction,  and  effect  of  verdict. 

a.  The  formal  preparation. — A  special  verdict  must  be  made 
up  by  a  submission  to  the  jury  of  a  sufficient  number  of  ques- 
tions to  cover  singly  every  material  fact  in  issue  under  the  plead- 
ings, which  is  in  dispute  on  the  evidence.^  And  each  question 
submitted  to  a  jury  for  a  special  verdict  should  be  limited  to  a 
single,  direct,  and  controverted  issue  of  fact,  and  should  be  so 
stated  that  the  answer  will  necessarily  be  positive^  direct,  and 
intelligible.^  So,  interrogatories  should,  whenever  possible,  be 
so  framed  as  to  call  for  categorical  answers.^  And  a  special 
verdict  should  be  so  worded  that  each  question,  so  far  as  practi- 
cable, shall  be  susceptible  of  an  affirmative  or  negative  answer.* 

But  there  is  no  uniform  practice  determining  the  mode  of 
forming  and  submitting  special  issues  to  a  jury.^  Either  party 
may  request  the  court  to  direct  the  jury  to  find  upon  particular 
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questions  of  fact.®  But  a  mere  request  by  one  party  that  cer- 
tain specific  questions,  and  no  others,  be  submitted  for  a  special 
verdict,  is  not  sufiicient  to  require  the  court  to  make  such  sub- 
mission.^ And  the  court  is  not  required  to  direct  a  special  ver- 
dict when  not  so  requested  by  either  party.^  And  where  the 
jury  in  an  action  is  instructed  by  the  court  to  return  a  special 
verdict,  either  party  has  the  right,  under  the  supervision  of  the 
court,  to  submit  to  the  jury  a  draft  of  a  special  verdict  embra- 
cing the  facts  in  the  case  which  he  believes  the  evidence  tends 
to  prove.®  But  it  is  proper  for  the  trial  court  to  revise  inter- 
rogatories submitted  by  the  parties,  and  to  prepare  and  pro- 
pound for  itself  proper  interrogatories  to  the  jury.'"  Usually, 
the  formal  preparation  of  a  special  verdict  is  made  by  counsel 
of  the  parties,  and  it  is  usually  settled  by  them  subject  to  the 
correction  of  the  court,  and  after  it  is  arranged  and  reduced  to 
form,  it  is  then  entered  on  the  record.**  The  failure  of  the  fore- 
man of  the  jury  to  sign  a  special  finding  is  not  such  an  irregu- 
larity as  to  affect  any  substantial  rights  of  the  parties.'^ 

The  jury  to  whom  a  draft  special  verdict  is  submitted  may 
modify  it  or  frame  one  themselves,*'  and  should  be  instructed 
that  they  may  do  so.** 

1  Baxter  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  C44;  Knowlton 

V.  Milwaukee  City  R.  Co.  59  Wis.  278,  18  N.  W.  17;   Werner  v.  Glii- 

cago  &  N.  W.  R.  Co.  105  Wis.  300,  81  N.  W.  416;  Mauch  y.  Hartford, 

112  Wis.   40,  87   N.   W.  416. 
8  Jewell  V.  Chicago,  St.  P.  &  M.  R.  Co.  54  Wis.  610,  41  Am.  Rep.  63,  12 

N.  W.  83;   Union  Cent.  L.  Ins.  Co.  v.  Hollowell,  20   Ind.  App.  150, 

50  N.  E.  399. 
SMorbey  v.  Chicago  &  N.  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105;  Freed- 

man^v.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn.  601,  71  Atl.  901,  15 

A.  &  E.  Ann.  Cas.  464. 
4  Howard  v.  Beldenville  Lumber  Co.  129  Wis.  98,  108  N.  W.  48;  Hallum 

V.  Omro,  122  Wis.  337,  99  N.  W.  1051. 
s  Heflin  v.  Burns,  70  Tex.  347,  8  S.  W.  48. 
8  Foster  v.  Turner,  31  Kan.  58,  1  Pac.  145. 
'Feiielon  v.  Butts,  53  Wis.  344,  10  N.  W.  501. 

8  Ibid.;  J.  I.  Case  Threshing  Mach.  Co.  v.  Fisher,  144  Iowa,  45,  122  N. 

W.   575. 

9  Lake   Shore  &  M.  S.   R.   Co.  v.   Stupak,   123   Ind.   210,   23  N.   E.   246; 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Flanagan,  113  Ind.  488,  3  Am.  St. 
Rep.  674,  14  N.  E.  370;   Heflin  v.  Burns,  70  Tex.  347,  8  S.  W.  48. 
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10  Louisville,  N.  A.  &  C.  E.  Co.  v.  Worley,  307  Ind.  020,  7  N.  E,  215; 
Chicago  &  A.  R.  Co.  v.  Pearson,  184  III.  386,  56  N.  E.  633. 

llSuydam  v.  Williamson,  20  How.  44],  15  L.  ed.  983;  Mumfoid  ».  Ward- 
well,  6  Wall.  423,  J  8  L.  ed.  756;  Foster  v.  Turner,  31  Kan.  58,  1 
Pac.   145. 

12  Cincinnati  v.  Johnson,  7  Ohio  C.  C.  N.  S.  167,  28  Ohio  C.  C.  377. 

13  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294,  310,  10  Am.  Kep. 

Ill  {dictum)  ;  Hopkins  v.  Stanley,  43  Ind.  553,  558  (so  held  even 
under  the  Indiana  statute,  which  gives  each  party  the  right  to  de- 
mand a  special  verdict). 

14  Miller   v.   Shackleford,   4   Dana,   264,   270.      But  if  their   finding   is   not 

sufficiently  definite  the  court  may  require  them  to  amend  it.     Kansas 
P.  R.  Co.  V.  Pointer,  14  Kan.  37,  51. 
The  court  may   properly  direct  the  jury  as  to  the  form   of  their  general 
verdict  after  they  have  found  all  the  issuable  facts.     Doran  v.  Ryan, 
81  Wis.  03,  51  N.  W.  259. 

The  form  of  a  special  verdict  is  largely  in  the  discretion  of 
the  trial  court.'  And  one  which  covers  the  issues  will  not  be 
disturbed  because  of  objection  to  its  forin.^  And  a  refusal  to 
submit  questions  for  a  special  verdict  in  the  form  in  which  they 
are  proposed  is  not  error,  if  they  are  substantially  and  intelligi- 
bly submitted  in  other  forms. ^ 

1  Pratt  V.  Peck,  65  Wis.  463,  27  N.  W.  180;  McLimans  v.  Lancaster,  63 
Wis.  596,  23  N.  W.  689;  Hoppe  v.  Chicago,  M.  &  St.  P.  R.  Co.  61  Wis. 
357,  21  N.  W.  227;  Freedman  v.  New  York,  N.  H.  &  H.  R.  Co.  81 
Conn.  601,  71  Atl.  901,  15  A.  &  E.  Ann.  Cas.  464;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  ]?lanagan,  113  Ind.  488,  3  Am.  St.  Rep.  074,  14  N.  E. 
370;  Keane  v.  Seattle,  55  Wash.  022,  104  Pac.  819. 

In  practice,  the  formal  preparation  of  a  special  verdict  is  made  by  the 
counsel  for  the  parties,  and  it  is  usually  settled  by  them,  subject 
to  the  correction  of  the  court,  according  to  the  state  of  facts  as  found 
by  the  jury,  with  respect  to  all  particulars  on  which  they  have  passed, 
and  with  respect  to  other  particulars,  according  to  the  state  of  facta 
v/hich  it  is  agreed  they  ought  to  find  upon  the  evidence  before  them. 
After  the  special  verdict  is  arranged  and  it  is  reduced  to  form,  it 
is  then  entered  on  the  record,  together  with  the  other  proceedings 
in  the  cause,  and  the  questions  of  law  arising  on  the  facts  found  arc 
then  decided  by  the  court,  as  in  case  of  a  demurrer;  and  if  either 
party  is  dissatisfied  with  the  decision,  he  may  resort  to  a  court  of 
error,  where  nothing  is  open  for  revision  e.Kcept  the  question  of  law 
inferentially  arising  on  the  facts  stated  in  the  general  verdict.  Suydam 
V.  Williamson,  20  How.  427,  15  L.  ed.  978.     And  ordinarily  no  com- 


XXVII, SPECIAL  VEKDICT,  QUESTIONS  AND  FINDINGS.      817 

petcnt  or  careful  attorney  would  neglect  so  important  a  matter  as 
this.  Louisville,  N.  A.  &  C.  K.  Co.  v.  Flanagan,  113  Ind.  488,  14 
N.  E.  370. 

But  the  verdict  proposed  should  fairly  cover  and  include  all  the  contro- 
■verted  issues,  and  be  reasonably  specific.  Hoppe  v.  Chicago,  M.  & 
St.  P.  R.  Co.  61  Wis.  358,  21  N.  W.  227;  McLimans  v.  Lancaster,  63 
Wis.  604,  23  N.  W.  689.  Otherwise  there  must  necessarily  be  a 
failure  to  determina  such  issues  and  the  result  must  be  a  mistrial. 
Pratt  V.  Peck,  65  Vi^is.  463,  27  N.  W.  180.  But  the  court  should  not 
be  required  to  prepare  the  verdict.  Case  v.  Ellis,  4  Ind.  App.  224,  31 
N.  E.  917. 

It  should  not  be  in  the  form  of  interrogatories  submitted  to  the  jury  and 
their  answers  thereto.    Hall  v.  Eatliif,  93  Va.  327,  24  S.  E.  101 1. 

In  Indiana,  however,  the  legislature  changed  the  practice  as  it  formerly 
existed,  of  permitting  the  court  to  submit  to  the  jury  two  special 
verdicts  drafted  by  the  respective  parties  in  a  narrative  form,  leaving 
the  jurors  to  accept  and  return  the  one  which  they  considered  the 
evidence  sustained  (see  Hopkins  v.  Stanley,  43  Ind.  558,  for  the 
former  rule),  and  now  requires  that  a  special  verdict  shall  be  framed 
by  the  means  of  interrogatories,  each  of  which  is  to  be  answered 
by  the  jury,  under  the  evidence,  and  each  to  be  so  framed  as  to  re- 
quire the  finding  thereon  to  embrace  Ijut  a  single  fact.  Tlie  statute 
as  amended  directs  that  counsel  on  either  side  shall  prepare  such 
special  verdict,  meaning  and  intending  that  counsel  on  each  side  shall 
prepare  such  a  number  of  interrogatories  as  may  be  necessary  to 
cover  all  of  the  facts  material  to  the  issues  in  the  action,  all  of  which 
interrogatories  are  to  be  submitted  to  the  court,  subject  to  its  change, 
modification,  and  final  approval.  When  so  approved,  the  court  causes 
them  to  be  numbered,  not  in  separate  sets,  but  as  an  entirety  from 
one  to  the  close,  and  submit  them  to  the  jury  with  the  instruction 
that  each  be  answered  and  all  returned  as  a  special  verdict  in  the 
cause.     Bower  v.  Bower,  146  Ind.  393,  45  N.  E.  595. 

So,  also,  in  Wisconsin,  a,  special  verdict  is  in  the  form  of  interrogatories 
submitted  to  the  jury  to  be  answered  by  them.  Sanborn  &  B.  Stat. 
(Wis.)    §  2858.     Compare  other  Codes  and  statutes  on  this  question. 

2  Lindner  v.  St.  Paul  F.  &  M.  Ins.  Co.  93  Wis.  526,  67  N.  W.  1125.  As 
where  it  is  inartificially  worded.     Fenn  v.  Blanchard,  2  Yeates,  543. 

Nor  is  the  formal  conclusion,  finding  in  the  alternative  on  the  facts  found, 
necessary  to  the  validity  of  a  special  verdict  otherwise  unobjection- 
able. Helwig  V.  Beekner,  149  Ind.  131,  46  N.  E.  644,  48  N.  E.  788; 
Bower  v.  Bower,  146  Ind.  393,  45  N.  E.  5!)5,  and  cases  cited;  Hendrick- 
son  V.  Walker,  32  Mich.  68.  Although  it  is  proper  for  the  court  in 
case  of  such  omission  to  send  the  jury  back  with  instructions  to  add 
the  proper  formal  conclusion.    Toler  v.  Keiher,  81  Ind.  383. 

And  it  is  no  objection  that  a  special  verdict,  after  finding  the  facts 
Abbott,  Civ.  Jur.  T.— 52. 
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upon  which  it  calls  for  the  application  of  the  law  for  the  plaintiir, 
makes  a  further  finding  of  fact  before  asking  for  the  conclusion  of 
law  for  defendant.  Evansville  &  T.  H.  R.  Co.  v.  Taft,  2  Ind.  App. 
237,  28  N.  E.  443. 
3  Reed  V.  Madison,  85  Wis.  667,  56  N.  W.  182;  Berg  v.  Chicngo,  M.  & 
St.  P.  R.  Co.  50  Wis.  419,  7  N.  W.  347;  Rowley  v.  Chicago,  M.  & 
St.  P.  R.  Co.  135  Wis.  208,  115  N.  W.  865;  HeQin  v.  Burns,  70  'JVx. 
347,  8  S.  W.  48. 

h.  Instruction  of  jury  as  io.— Instructions  to  the  jury  in  re- 
spect to  questions  for  a  special  verdict  should  be  directed  there 
to  specifically,  and  be  confined  to  such  explanation  thereof  and 
the  law  in  respect  thereto  as  to  enable  the  jury  to  answer  them 
intelligently,  having  regard  to  the  burden  of  proof,  care  being 
exercised  not  to  suggest  as  to  any  question  the  effect  of  the  an- 
swer thereto  upon  the  ultimate  riglits  of  either  party.'  And 
where  a  special  verdict  is  requested,  no  instructions  are  proper 
except  such  as  are  necessary  to  inform  the  jury  as  to  the  issues 
made  by  the  pleadings,  tlie  rules  for  weighing  and  reconciling 
testimony,  and  who  has  the  burden  of  proof  as  to  the  facts  to  be 
found,  and  whatever  else  may  be  necessary  to  enable  the  jury 
clearly  to  understand  their  duties  concerning  such  special  ver- 
dict and  the  facts  to  be  found  therein.^  When  a  special  verdict 
is  taken,  general  instructions  on  any  subject  involved  should 
not  be  given.^  And  instructions  regarding  the  effect  of  an  an- 
swer or  the  answers  as  a  whole  should  not  be  given.*  The  jury 
may  be  instructed,  however,  as  to  the  nature  of  the  action,  the 
issues,  the  form  of  the  verdict,  and  their  general  duties.^  So, 
the  trial  judge  may  properly  admonish  the  jury  to  make  their 
iinswers  to  the  several  questions  submitted  consistent  with  oue 
another.®  So,  questions  of  law  may  arise  in  the  process  of  in- 
vestigation, requiring  special  instructions  by  the  court.'^  And 
it  is  error  for  the  court  to  refuse  proper  instructions  as  to  tlio 
measure  of  damages,  provided  all  legal  rules  relative  to  the 
request  for  and  submission  of  such  instructions;  are  complied 
with.* 

iSchrunk  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946. 

2  Udell  V.  Citizens'  Street  R.  Co.  152  Ind.  507,  71  Am.  St.  Rep.  336,  52 

N.  E.  799;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  110  Ind.  18,  !» 

N.  E.  594. 
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SMaucli  V.  Hartford,  112  Wis.  40,  87  N.  W.  816;  Goesol  v.  Davis,  ]00 
Wis.  678,  76  N.  W.  768;  Eeed  v.  Madison,  85  Wis.  667,  56  N.  W. 
182;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4  L.R.A. 
549,  21  N.  E.  753;  Bower  v.  Bower,  14G  Ind.  393,  45  N.  E.  595;  Mor- 
rison V.  Lee,  13  N.  D.  591,  102  N.  W.  223;  Cole  v.  Crawford,  69 
Tex.  126,  5  S.  W.  646. 

4  Baxter  v.  Chicago  &  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644;  Missinskie 

V.  McMurdo,  107  Wis.  578,  83  N.  W.  758;  Bottoms  v.  Seaboard  & 
R.  R.  Co.  109  N.  C.  72,  13  S.  E.  738;  Morrison  v.  Lee,  13  N.  D.  591, 
102  N.  W.  223. 

5  Louisville,  N.   A.   &   C.  R.   Co.    v.   Hart,    119   lud.   273,  4  L.R.A.   549,   21 

N.  E.  753. 
8Hoppe  V.  Chicago,  M.  &  St.  P.  R.  Co.  61   Wis.  357,  21  N.  W.  227. 
'Paducah  &  h.  E.  R.  Co.  v.  Letcher,  5  Ky.  L.  Rep.  252. 
8  Western  U.  Teleg.  Co.  v.  Newhouse,  6  Ind.  App.  422,  33  N.  E.  800.     For 

instruction  to  jury  as  to,  see  also  note  in  24  L.R.A.  (N.S.)   62. 

c.  Union  of  special  ivith  general  verdict. — The  rule  has  been 
laid  down  in  a  Federal  court  that  a  special  verdict,  however 
constructed,  should  state  all  the  facts  essential  to  the  determi- 
nation of  the  issues  of  the  case,  and  should  not  be  accompanied 
by  a  general  verdict,  and  that  a  judge  may  properly  refuse  to 
require  a  jury  to  answer  special  interrogatories  in  addition  to 
returning  a  general  verdict.^  And  a  state  law  that  a  judge  shall 
require  the  jury  to  answer  special  interrogatories  in  addition 
to  their  general  verdict  has  no  application  to  the  courts  of  the 
United  States.^  The  right  of  state  courts  to  order  and  render 
special  verdicts  would  seem  to  depend  upon  statutory  provisions  ; 
but  it  seems  to  be  the  general,  if  not  universal,  practice  to  per- 
mit them,  unless  the  statute  is  so  worded  as  to  effect  a  prohibi- 
tion.^ And  a  statute  authorizing  special  findings  of  fact  by 
a  jury,  and  providing  for  judgment  upon  them  if  they  are  in^ 
consistent  with  the  general  verdict,  does  not  violate  the  con- 
Rtitutional  right  of  trial  by  jury.^ 

1  Daube  v.  Philadelphia  &  R.  Coal  &  I.  Co.  23  C.  C.  A.  420,  46  U.  S.  App. 

.591,  77  Fed.  713. 

2  Indianapolis  &  St.  L.  R.   Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed.  898;   Mc- 

Elwec  v.  Metropolitan  Lumber  Co.  16  C.  C.  A.  233,  37  U.  S.  App. 
266,  69  Fed.  302. 

3  See  cases  in  note  in  24  L.R.A.  (N.S.)    64. 
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*  Walker  v.  New  Mexico  &  S.  P.  R.  Co.  165  U.  S.  593,  41  L.  ed.  837,  17 
Sup.  Ct.  Rep.  421. 

The  general  rule  is  that,  when  a  special  verdict  or  special 
findings  of  fact  by  a  jury,  taken  and  construed  together,  are 
irreconcilable  and  inconsistent  with  their  general  verdict,  the 
former  must  control  the  latter,  and  the  courts  shall  give  judg- 
ment accordingly  on  the  special  verdict  or  findings,  notwith- 
standing the  general  verdict.'  "When  a  general  verdict  is  found, 
and  particular  questions  of  fact  are  also  answered  by  the  jury, 
however,  the  general  verdict  decides  all  the  issues,  and  if  the 
findings  upon  the  particular  questions  are  not  inconsistent  there- 
with, judgment  follows  the  general  verdict.^  To  entitle  a 
party  to  a  judgment  upon  a  special  verdict,  against  a  general 
verdict  in  favor  of  the  other  party,  the  special  findings  must  be 
irreconcilably  inconsistent  with  the  general  verdict.*  And 
where  a  general  verdict  is  rendered  and  also  a  special  verdict 
or  answers  to  interrogatories,  no  presumption  can  be  indulged 
in  favor  of  the  special  verdict  or  answers  to  the  interrogatories, 
but  all  reasonable  presumptions  will  be  indulged  to  sustain  the 
general  verdict.* 

To  entitle  a  party  having  the  burden  of  proof  to  a  judgment 
upon  a  special  verdict,  notwithstanding  a  general  verdict  in 
favor  of  the  other  party,  the  special  findings  must  of  them- 
selves, or  when  taken  together  with  the  facts  admitted  by  the 
pleadings,  be  sufiicient  to  establish  or  defeat,  as  the  case  may 
be,  the  right  to  recover.' 

And  where  the  facts  specially  found  in  a  verdict,  when  con- 
strued together,  are  manifestly  inconsistent  with  each  other, 
and  contradictory  and  uncertain  in  their  meaning,  sxicli  special 
findings  of  fact  will  not  control  the  general  verdict,  though  they 
are  inconsistent,  but  the  latter  must  stand,  and  judgment  must 
be  rendered  without  regard  to  the  special  findings  of  the  jury.' 
JSTor  can  judgment  non  obstante  veredicto  be  given  for  either 
party,  where  the  special  verdict  is  inconsistent  and  contradic- 
tory, until  the  conflicting  portions  of  it  are  set  aside.^ 

»  Grand  Rapids  &  I.  R.  Co.  v.  McAnnally,  98  Ind.  412;  Jlorford  v.  Chicago, 
I.  &  L.  R.  Co.  158  Ind.  494,  63  N.  E.  857;  VVarriiig  v.  Freear,  04 
Cal.  54,  28  Pac.  115;  Simmons  v.  Hamilton,  56  C;.l.  4S)3:  Stanley  v. 
Atchison,  T.  &  S.  F.  R.  Co.  78  Kan.  87,  96  Pac.  34;  Missouri,  IC.  & 
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T.  E.  Co.  V.  Bussey,  66  Kan.  735,  71  Pac.  261;  Sovery  v.  Chicago, 
R.  I.  &  P.  R.  Co.  G  Okla.  153,  50  Pac.  162;  Reeves  v.  Chicago,  M. 
&  St.  P.  R.  Co.  24  S.  D.  84,  123  N.  W.  498;  Davis  v.  Farmington,  42 
Wis.  425;  Lemke  v.  Chicago,  M.  &  St.  P.  R.  Co.  39  Wis.  449. 
ZEisemann  v.  Swan,  6  Bosvv.  668;  M'Michen  v.  Amos,  4  RanJ.  (Va.) 
134. 

3  Hardin  v.  Branner,  25  Iowa,  364;   Tate  v.  Missouri  P.  R.  Co.  143  111. 

App.  289;  Hershman  v.  Hershman,  63  Ind.  451;  Thompson  v.  Cin- 
cinnati, L.  &  C.  R.  Co.  54  Ind.  197;  Wabash  R.  Co.  v.  Keisler,  163 
Ind.  609,  67  N.  E.  521. 

4  Jeffersonville  v.  Gray,  165  Ind.  26,  74  N.  E.  6]];  Union  Traction  Co.  v. 

Vandercoolc,  32  Ind.  App.  621,  69  N.  E.  486;   Central  Union  Teleph. 

Co.  V.  Fehring,  146  Ind.  189,  45  N.  E.  64;  Chicago  &  N.  W.  R.  Co. 

V.  Dunleavy,  129  HI.  132,  22  N.  E.  15. 
'Hardin  v.  Branner,  25  Iowa,  364;  Rice  v.  Evansvillo,  108  Ind.  7,  58  Am. 

Rep.  22,  9  N.  E.  139;  McCoy  v.  Kokomo  R.  &  Liglit  Co.  l.'iS  Ind.  602, 

64  N.  E.  92;  Louisville  &  N.  R.  Co.  v.  Brice,  84  Ky.  298,  1  S.  W.  483. 
8  Redelsheimer  v.  Miller,   107   Ind.  485,  8  N.  E.  447;   Wabash  R.  Co.  v. 

Savage,  110  Ind.  156,  9  N.  E.  85;  St.  Louis  &  S.  F.  R.  Co.  v.  IJriekcr, 

61  Kan.  224,  59  Pac.  268;  Stanley  v.  Atchison,  T.  &  S.  F.  R.  Co.  78 

Kan.  87,  96  Pac.   34. 

7Conroy  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  96  Wis.  243,  38  L.R.A.  419, 
70  N.  W.  486.  For  union  of  special  with  general  verdict,  see  also 
note  in  24  L.R.A.(N.S.)    64. 

d.  Construction. — ^A  special  verdict  should  be  constnied  rea- 
sonably and  fairly,  giving  no  heed  to  sliglit  defects  and  subtile 
and  refined  distinctions,  and  giving  no  aid  by  intendment  or  in- 
ferences other  than  those  which  necessarily  follow.^  And  in 
construing  a  special  verdict,  the  court  should  look  to  tlie  entire 
verdict,  and  not  to  isolated  or  detached  parts  of  it.'  All  the 
parts  should  be  considered  together  witli  a  view  to  harmonize 
them,  and  if  this  is  possible  without  violating  the  apparent 
sense  of  any  material  finding  when  so  compared  with  all  other 
parts  of  the  verdict,  there  is  no  such  ambiguity  as  will  render 
the  verdict  insufficient  to  sustain  a  judgment.'  And  facts 
gathered  from  several  findings  of  a  special  verdict,  although 
not  stated  in  logical  or  consecutive  order,  must  be  considered 
as  an  entirety,  and  not  in  fragmentary  parts.*  So,  findings  of 
fact  in  special  verdicts  must  be  fairly  construed  with  reference 
to  the  pleadings  and  the  manifest  intention  of  the  trial  court." 
The  true  meaning  of  the  jury  is  to  be  sought  for,  and  the  verdict 
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is  not  to  be  construed  with  the  strictness  applicable  to  pleadings, 
but  liberally  and  with  a  view  that  it  shall  stand  rather  than 
fall.*  So,  it  is  the  duty  of  the  court  to  harmonize  the  special 
findings  with  the  general  verdict  in  support  of  the  judgment 
rendered,  if  possible^  However,  it  is  error  for  the  court  to 
assume  a  fact  about  which  the  evidence  is  conflicting-,  and  fail 
to  submit  to  the  jury  the  issue  relative  to  such  fact.'  And  courts 
are  confined  to  the  facts  found  in  a  special  verdict,"  and  cannot 
resort  to  the  evidence  to  supply  substantial  omissions.'"  A 
special  verdict  will  be  construed  most  strongly  against  the  party 
having  the  burden  of  proof."  And  where  a  finding,  regarded 
cither  by  itself  or  in  the  light  of  other  findings,  is  not  specific 
and  certain,  and  the  jury  is  discharged  without  any  objection 
to  it,  or  any  effort  to  have  it  made  specific  and  certain,  it  will 
thereafter  be  construed  against  the  party  in  whose  favor  it  was 
found.'" 

lEeckiiell  v.  Hosier,  30  Iiid.  App.  5,  37  N.  E.  580;  Keller  ».  Gaskill,  20 
Ind.  App.  502,  50  N.  E.  363;  Branson  v.  Studabaker,  ]33  Ind.  147, 
33  N.  E.  98;  Woodward  v.  Davis,  127  Ind.  172,  26  N.  E.  687;  Pullman 
Palace  Car  Co.  v.  Gaylord,  9  Ky.  L.  Rep.  58;  Mayo  v.  Keaton,  78 
Ga.  125,  2  S.  E.  687;  Cobb  v.  Wise,  71  Ga.  103. 

aVoris  V.  Star  City  BIdg.  &  L.  Aaso.  20  Ind.  App.  630,  50  N.  E.  779; 
Tate  v.  Missouri  P.  R.  Co.  143  111.  App.  289. 

3  Keller  v.   Gaskill,   20   Ind.   App.   502,   50  N.   E.   363;    Branson  v.   Studa- 

baker, 133  Ind.  147,  33  N.  E.  98;  Alhambra  Addition  Water  Co.  v. 
Richardson,  72  Cal.  598,  14  Pac.  379;  Fenn  v.  Blanchard,  2  Yeatcs, 
54.1. 

4  Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  147  Ind.  165,  34  L.E.A.  293,  44 

N.  E.  997,  46  N.  E.  471. 
SFenske  v.  Nelson,  74  Minn.  1,  76  N.  W.  785;  Everit  v.  Walworth  County 
Bank,  13  Wis.  420. 

6  Miller  v.  Sliackleford,  4  Dana,  274. 

7  Missouri,  K.  &  T.  R.  Co.  v.  Bussey,  66  Kan.  735,  71  Pac.  261. 
SKilgore  v.  Moore,  14  Tex.  Civ.  App.  20,  36  S.  W.  317. 

9Fonn   V.  Blancliard,   2  Yeates,   543;    McCormick  v.   Royal   Ins.   Co.   163 

Pa.  184,  29  Atl.  747;   Loew  v.  Stocker,  61  Pa.  347. 
10  Louisville,  N.  A.  &  C.  R.  Co.  v.  Quinn,  14  Ind.  App.  554,  43  N.  E.  240; 

Mayo  V.  Keaton,  78  Ga.  125,  2  S.  E.  687;  Cobb  v.  Wise,  71  Ga.  103. 
U  Louisville,  N.  A.  &  C.  E.  Co.  v.  Costello,  9  Ind.  App.  462,  36  N.  E. 

299. 
J2  Kansas  P.  R.  Co.  v.  Pointer,  14  Kan.  37. 
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For  otlicr  cmus  as  to  coiiBlructiun  of  special  verdict,  see  note  in  lil  i^.R.A. 
(N.S.)   70. 

8,  Correction  of  verdict. 

a.  By  rejection  of  surplusage. — Where  there  is  enough  in  a 
special  verdict  to  authorize  a  judgment,  other  facts  insufficient, 
but  not  inconsistent,  may  be  regarded  as  surplusage.^  And 
])robative  facts  or  conclusions  of  law  contained  in  the  findings 
must  be  totally  disregarded  by  the  court  when  it  comes  to  scruti- 
nize the  legal  value  of  the  facts  found.*  Where  a  special  verdict 
includes  findings  of  evidence,  conclusions  of  law,  or  matters  out- 
side the  issues,  such  findings  will  be  disregarded,  and  if  the 
verdict,  stripped  of  such  superfluities,  is  still  sufficient  to  sup- 
port a  judgment  either  way  under  the  issues,  a  motion  for  a 
A-enire  de  novo  will  be  overruled.' 

1  Miller  v.  Shackleford,  4  Dana,  274. 

ZGinn  v.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  10  Ohio  S.  &  C.  P.  Dec.  558. 

3  Pittsburgh,  C.   &  St.   L.  E.   Co.   v.   Adams,   105   Ind.    151,   5   N.   E.   187; 

Reeves  v.  Grottendick,  131  Ind.  107,  30  N.  E.  889;  Paxton  v.  Vincennes 

Mfg.  Co.  20  Ind.  App.  253,  50  N.  E.  583;  Wysong  v.  Nealis,  13  Ind. 

App.  165,  41  N.  E.  388;  Ginn  v.  Myrick,  3  Ohio  N.  P.  N.  S.  448,  16 

Ohio  S.  &  C.  P.  Dec.  558. 

b.  By  amendment. — The  trial  court  may  at  any  time,  by 
iimendment,  correct  a  clerical  error  in  a  verdict  to  make  it  con 
form  to  the  real  issue  which  has  been  submitted  to  the  jury, 
and  the  power  to  do  so  is  not  limited  to  the  period  before  the 
verdict  has  been  returned  by  the  jury.'  And  if  important,  un- 
disputed facts  are  omitted  by  mistake  from  a  special  verdict, 
■or  are  incorrectly  recited  therein,  the  court  may,  upon  full 
proof  thereof,  so  amend  or  mold  the  verdict  as  to  make  it  con- 
form to  the  undisputed  facts. ^  So,  where  any  one  of  the  find- 
ings of  a  special  verdict  is  not  specific  and  certain,  either  party 
may  require  that  it  be  made  so  before  the  jury  is  discharged.'' 
And  where  there  are  two  or  more  issues  in  an  action,  and  a  ver- 
dict is  found  as  to  some  issues,  but  is  silent  as  to  others,  the 
verdict  is  amendable,  if,  by  the  certificate  of  the  judge,  it  shall 
appear  that  there  was  no  other  matter  in  trial  except  wliat  is 
■embraced  in  the  issues  on  which  the  verdict  is  sufficient,  and  this 
may  be  corrected  even  pending  a  writ  of  error.*    So,  if  the  in- 
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consistency  between  the  findings  arises  from  a  mistake  in  fram- 
ing the  question  submitted  to  the  jury,  the  proper  course  is  to 
amend  the  questions  so  as  to  conform  to  the  true  intention.^  A 
verdict  may  be  amended  by  the  judge's  notes  in  the  appellate 
court  after  error  brought  and  joinder  in  error.®  And  where 
the  verdict  is  sufficient  in  substance  to  conclude  the  parties  upon 
the  issues  tried,  the  appellate  court  may  make  it  right  and  give 
it  appropriate  words  by  amending  the  transcript  and  ordering 
the  record  below  to  be  corrected.'  And  in  a  civil  case  it  may 
be  amended  by  the  notes  of  the  clerk  of  assize.*  But  a  special 
verdict  cannot  be  amended  by  the  minutes  of  the  judge  without 
the  consent  of  both  parties.®  So,  where  there  is  the  slightest 
doubt  as  to  what  transpired  on  the  trial,  or  if  any  exists  that 
the  whole  case  has  been  disposed  of  by  the  court  and  jury,  an 
amendment  to  a  special  verdict  should  not  be  allowed.'"  And  a 
material  finding  in  favor  of  the  plaintiff  cannot  be  stricken  from 
the  record,  and  a  judgment  rendered  for  defendant,  where  there 
is  any  evidence  to  support  it.''  Nor  can  a  material  finding  in 
a  special  verdict  be  amended  by  the  court,  and  a  different  one, 
in  whole  or  in  part,  substituted  for  it,  though  there  is  evidence 
to  support  it.'^  And  the  omission  of  a  jury  to  find  a  verdict 
on  one  of  the  issues  joined  in  a  case  cannot  be  corrected  on  writ 
of  error." 

I  Acton  V.  Dooley,  16  Mo.  App.  441. 

2McCormick  v.  Royal  Ins.  Co.  163  Pa.  184,  29  All.  747;  CricU  v.  Wil- 
liamsburg City  F.  Ins.  Co.  45  Minn.  441,  48  N.  W.  198. 

3  Kansas  P.  R.  Co.  v.  Pointer,  14  Kan.  37. 

4ClarIc  V.  Lamb,  6  Pick.  516;  Jones  v.  Kennedy,  11  Pick.  325. 

sMcHale  v.  McDonnell,  175  Pa.  632,  34  Atl.  966. 

6  Clark  V.  Lamb,  8  Pick.  415,  19  Am.  Dec.  332;  Walker  v.  Dewing,  8  Pick. 
520 ;  Petrie  v.  Hannay,  3  T.  R.  659. 

'Burhans  v.  Tibbits,  7  How.  Pr.  21. 

8  R.  V.  Keat,  1  Salk.  47. 

9  Walker  v.  Dewing,  8  Pick.  520. 
lOBurhans  v.  Tibbits,  7  How.  Pr.  21. 

nConroy  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  96  Wis.  243,  38  L.E.A.  430. 

70  N.  W.  486. 
12  Sheehy  v.  Duffy,  89  Wis.  6,  61  N.  W.  295. 
iSMiddleton  v.  Quigley,  12  N.  J.  L.  352, 
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c.  By  venire  de  novo. — It  is  only  where  a  special  verdict  is 
defective  in  form,  as  distinguished  from  substance,  that  it  will 
be  remedied  by  venire  de  novo,  which  is  a  process  by  which  the 
verdict  is  sent  back  to  the  same  jury  for  re-examination  and 
correction.^  And  a  motion  for  a  venire  de  novo  will  not  be 
sustained  except  where  there  is  some  defect,  uncertainty,  or  am- 
biguity upon  the  face  of  the  verdict,  rendering  it  so  defective 
that  judgment  cannot  be  rendered  upon  it.^  So,  a  verdict  which 
finds  the  substance  of  the  issues,  and  is  free  from  uncertainty 
and  ambiguity,  and  assesses  damages,  and  is  not  so  defective 
as  to  prevent  the  rendition  of  judgment  thereon,  is  not  subject 
to  a  venire  de  novo.*  But  where  a  special  verdict  is  so  ambigu- 
ous or  uncertain  that  the  court  cannot  say  for  what  party  judg- 
ment ought  to  be  given,  a  venire  de  novo  ought  to  be  awarded.* 
And  this  is  so  although  there  is  sufficient  evidence  to  establish 
the  facts  not  distinctly  found.®  And  a  motion  for  a  venire  de 
novo  is  proper  where  there  is  a  failure  to  assess  damages,"  or 
where  the  special  verdict  omits  to  find  the  facts,'  or  where  the 
finding  was  of  less  than  the  whole  matter  put  in  issue.*  And 
where  the  facts  found  show  that  there  were  other  facts  touch- 
ing which  there  was  evidence,  the  proof  of  which  is  not  nega- 
tived by  the  finding,  the  court  should  award  a  venire  de  novo.* 
So,  if,  instead  of  the  facts  which  ought  to  have  been  found  by 
special  verdict,  it  states  only  matters  of  evidence  in  relation 
thereto,  the  remedy  is  by  motion  for  a  venire  de  novo.^" 

A  jury  cannot  be  required  to  reconsider  a  verdict,  however, 
when  the  one  offered  was  a  plain  and  explicit  response  upon 
the  issues  submitted.'*  And  this  is  so  though  the  finding  em- 
braces more  than  is  necessary.'^  So,  that  a  special  verdict  con- 
tains no  finding  upon  particular  matters  of  fact  in  issue  is  not 
sufiicient  ground  for  a  venire  de  novo.'* 

»  Citizens'  Bank  v.  Bolen,  ]21  Ind.  .301,  23  N.  E.  146;  Reeves  v.  Grotten- 
diclc,  ]31  Ind.  307,  30  N.  E.  889. 

S  Indianapolis,  P.  &  C.  E.  Co.  v.  Busli,  ]0:  Ind.  582;  Hadley  v.  Lalce 
Erie  &  W.  B.  Co.  21  Ind.  App.  675,  51  N.  E.  337;  Heclielman  v.  Rupp, 
85  Ind.  280;  Central  Union  Telepli.  Co.  v.  Fehring,  346  Ind.  189, 
45  N.  E.  64;  Bartley  v.  Phillips,  ]]4  Ind.  189,  16  N.  E.  508;  Brown 
V.  Ralston,  4  Rand.    (Va.)   504. 

3  Hershman  v.  Hershman,  63  Ind.  451 ;   Louisville,  N.  A.  &  C.  K.  Co.  v. 
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Flanagan,  113  Ind.  4S8,  3  Am.  St.  Rep.  674,  14  N.  E.  370;  Wabash 
County  V.  Pearson,  ]20  Ind.  426,  ]6  Am,  St.  Rep.  325,  22  N.  E.  134. 

4  Bellows  V.  Hallowell  &  A.  Bank,  2  Mason,  31,  Fed.  Cas.  No.  1,279;  Ward 

V.  Cochran,  J50  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230;  Stod- 
CcT  V.  Powell,  1  Stew.  (Ala.)  287;  Spraker  v.  Armstrong,  79  Ind. 
577;  Bosseker  v.  Cramer,  IS  Ind.  44;  Cincinnati  &  C.  R.  Co.  v.  Wash- 
burn, 25  Ind.  259;  Graham  v.  Bayne,  18  How.  60,  15  L.  ed.  265; 
Prentice  v.  Zane,  8  How.  484,  12  L.  ed.  1166;  Barnes  v.  Williams,  11 
Wheat.  415,  6  L.  ed.  508. 

5  Ward  V.  Cochran,  150  U.  S.  597,  37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230; 

Barnes  v.  Williams,  11  Wheat.  415,  6  L.  ed.  508. 
<i  BrickJey   v.    Weghorn,    71    Ind.    497:    Bosseker    v.    Cramer,    18    Ind.    44; 

Smitli   V.   Jeffries,   25   Ind.   378:    Whitvvorth   v.   Ballard,   56   Ind.   279. 
7  Seward  v.  Jackson,  8  Cow.  406. 
« Bosseker  v.   Cramer,   18   Ind.   44;   Smith   v.  Jeffries,  25   Ind.   378;   Hous- 

worth  V.  Bloomhuff,  54  Ind.  487;  Whitworth  v.  Ballard,  50  Ind.  279; 

Jenkins  v.  Parkhill,  25  Ind.  473. 

9  Sewall  V.  Glidden,  1  Ala.  52. 

10  Jones   V.   Baird,   76   Ind.   164;    Dixon  v.   Duke,   85   Ind.   434;    Parker   v. 

Hubble,  75  Ind.  580;  Boyer  v.  Robertson,  144  Ind.  604,  43  N.  E.  879; 
Cherry  v.  Slade,  7  N".  C.  (3  Murph.)  82;  Graham  v.  Bayne,  18  How. 
60,   15   L.   ed.   265. 

11  State  V.  Arrington,  7  N.  C.  (3  Murph.)  571. 
iZDehority  v.  Nelson,  56  Ind.  414. 

13  Evansville  &  T.  H.  E.  Co.  v.  Taft,  2  Ind.  App.  237,  -28  N.  E.  443. 

d.  By  new  trial. — The  proper  practice  when  a  special  ver- 
dict is  insufficient,  insensible,  or  in  violent  antagonism  to  the 
evidence,,  is  to  set  it  aside  and  grant  a  new  trial.^  So,  where  a 
special  verdict  or  finding  does  not  cover  all  the  issues  in  a  ease, 
or  all  the  facts  involved  in  any  of  the  issues,  the  reimnly  is  by 
a  motion  for  a  new  trial,^  and  not  by  motion  for  a  venire  de 
novo.^  And  the  same  rule  applies  where  the  verdict  finds  facts 
not  within  the  issues,*  or  facts  not  established  by  the  evidence.^ 
If  a  special  verdict  ought  to  have  found  facts  which  are  not 
found,  the  remedy  is  by  motion  for  new  trial,  on  the  ground  that 
the  verdict  is  contrary  to  law."  And  a  trial  judge  who  consid- 
ers that  certain  special  findings  are  not  sustained  by  the  evi- 
dence is  under  duty  to  set  them  aside  on  motion.''  And  where 
issues  triable  by  jury  were  not  submitted  to  the  jury  in  the  mode 
required  by  law,  there  is  no  alternative  but  to  reverse  the  judg- 
ment with  direxitions  that  a  trial  be  had  upon  all  the  material 
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issues  of  fact.*  A  mere  defect  in  a  special  \'erdict  or  finding  of 
the  court,  however,  cannot  be  reached  by  a  motion  for  new  trial.'' 
If  or  can  an  inconsistency  between  a  general  verdict  and  answers 
to  interrogatories  be  presented  by  a  motion  for  new  trial."* 
And  a  new  trial  for  failure  to  find  facts  which  the  evidence  tend- 
ed to  prove  is  properly  denied  where  such  facts,  if  found,  would 
not  have  changed  the  result.-"* 

1  State  V.  Blue,  84  N.  C.  807;  Byington  v.  Merrill,  112  Wis.  21],  88  N. 
W.  26. 

« Citizens'  Bank  v.  Bolen,  121  Ind.  301,  23  N.  E.  146;  Louisvillo,  N.  A. 
&  C.  R.  Co.  V.  Hart,  119  Ind.  273,  4  L.E.A.  549,  21  N.  E.  753;  Vinton 
V.  Baldwin,  95  Ind.  433;  Crich  v.  Williamsburg  City  F.  Ins.  Co.  4.1 
Minn.  441,  48  N.  W.  198;  Hilliard  v.  Outlaw,  92  N.  C.  266;  Beare 
V.  Wright,  14  N.  D.  26,  69  L.E.A.  409,  103  N.  W.  632,  8  A.  &  E, 
Ann.  Cas.  1057. 

SHeiney  v.  Lontz,   147   Ind.  417,  46  N.  E.   605;   Brazil  Block  Coal   Co.   \. 

Hoodlet,  129  Ind.  327,  27  N.  E.  741;   Louisville,  N.  A.  &  C.  R.   (  o. 

V.  Green,  120  Ind.  367,  22  N.  E.  327;   Ex  parte  Walls,  73   Ind.  95. 
As  to  remedy  by  venire  de  novo  generally,  see  supra. 
4  Indianapolis,  P.  &  C.  R.  Co.  v.  Bush,  101  Ind.  582. 
« Louisville,  N.  A.   &  C.  R.   Co.  v.  Green,   120  Ind.   367,   22  N.   E.   327; 

Indiana,  B.  &  W.  R.  Co.  v.  Finnell,  116  Ind.  414,  19  N.  E.  204. 
« Lafayette  v.  Allen,  81   Ind.   166;   Aydelotte  v.   Billings,  8   Cal.  App.   07:!, 

97  Pac.   698. 

7  Casey-Swasey    Co.   v.   Manchester   Fire   Ins.    Co.    32   Tex.    Civ.   App.    158, 

73  S.  W.  864. 

8  Hodges  V.  Easton,  106  U.  S.  408,  27  L.  ed.  169,  1  Sup.  Ct.  Rep.  309. 
■9  Smith  V.  Jeffries,  25  Ind.  378. 

lOBrickley  v.  Weghorn,  71  Ind.  497. 

"Ft.  Wayne  v.  Durnell,  13  Ind.  App.  609,  42  N.  E.  242.  For  correction 
of  special  verdict,  see  also  note  in  24  L.E.A. (N.S.)   72. 


B,  Special  Quicsttons  and  FiNDiNas. 

■9,  Power  of  court  to  put  special  questions. 

The  court  has  power,  unless  otherwise  provided  by  statute,  to 
require  a  jury  on  rendering  a  general  verdict  to  find  specially 
upon  any  questions  of  fact  in  the  issues  submitted  to  them.' 
:So  doing  is  in  the  discretion  of  the  judge,^  in  respect  to  the  num- 
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ber,  form,  character,  and  substance  of  the  questions,'  unless 
made  matter  of  right  by  the  statute/ 

iMcMasters  v.  Westchester  County  Mut.  Ins.  Co.  25  Wend.  279;  Dyer  v. 
Greene,  23  Me.  464;  Spaulding  v.  Robbins,  42  Vt.  90-93;  Ricliardson 
V.  Weare,  62  N.  H.  80. 

Not  error  to  do  so  against  objection.    Barstow  v.  Sprague,  40  N.  H.  27,  33. 

The  court  may  direct  the  jury  to  find  specially  upon  the  corporate  ex- 
istence of  the  plaintiff  in  addition  to  their  general  verdict,  under 
Cal.  Code  Civ.  Proc.  §  625.  Fresno  Canal  &  Irrig.  Co.  v.  Warner,  72 
Cal.  379,  14  Pac.  37. 

In  a  replevin  suit  continued  as  an  action  for  the  recovery  of  money  only 
it  is  discretionary  with  the  jury,  under  Civ.  Code,  §  181,  whether  they 
will  make  special  findings.  Meyers  v.  Hart,  3  Colo.  App.  392,  33 
Pac.  647. 

The  district  court  of  Kansas  may  of  its  own  motion  submit  special  ques- 
tions of  fact  to  the  jury  in  a,  case  at  law  as  well  as  in  equity.  Man- 
nen  v.  Stebbins,  1  Kan.  App.  201,  40  Pac.  1085;  Waggoner  v.  Oursler, 
54  Kan.  141,  37  Pac.  973. 

The  court  may  demand  a  special  finding  concerning  any  subject  upon  which 
it  may  properly  instruct  the  jury.  Gourley  v.  St.  Louis  &  S.  F.  B. 
Co.  25  Mo.  App.  144. 

The  jury  can  be  instructed,  under  the  Oklahoma  Code  of  Civil  Procedure, 
to  make  special  findings  only  wlien  they  render  a  general  verdict. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla.  41,  41  Pac.  041. 

In  an  action  to  recover  for  services  in  procuring  a  pui'chaser  for  land  the 
court  may,  under  Wis.  Rev.  Stat.  §  2558,  submit  the  case  for  a  general 
verdict  and  for  answers  to  special  questions.  Oliver  v.  Morawetz,  97 
Wis.  332,  72  N.  W.  877. 

Requested  interrogatories  are  properly  refused  where  the  request  is  abso- 
lute, and  not  qualified  by  the  condition  that  they  are  to  be  answei-ed 
in  the  event  a  general  verdict  is  returned.  Sun  Oil  Co.  v.  Ohio  Farm- 
ers' Ins.  Co.  15  Ohio  C.  C.  355,  8  Ohio  C.  D.  145. 

Statutes  requiring  instructions  to  be  in  writing  do  not  necessarily  apply 
to  a  direction  to  find  specially.  McCallister  v.  Mount,  73  Ind.  559, 
567. 

ZThis  is  the  rule  under  the  New  York  Code  of  Civil  Procedure,  §  1187;  also 
in  California. 

St.  Louis  &  S.  F.  R.  Co.  v.  Jones,  59  Ark.  105,  26  S.  W.  595;  Denver  Consol. 
Electric  Co.  v.  Simpson,  21  Colo.  371,  31  L.R.A.  566,  41  Pac.  499;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Lawler,  40  Neb.  356,  58  N;  W.  968  (citing  Cob- 
bey's  Consol.  Stat.  1893,  §  4813);  Floaten  v.  Ferrell,  24  Neb.  347,  38 
N.  W.  732  (Neb.  Code,  §  293) ;  Davis  v.  Guardian  Assur.  Co.  87  Hun, 
414,  34  N.  Y.  Supp.  334  (N.  Y.  Code  Civ.  Proc.  1187);  Wild  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  21  Or.  159,  27  Pac.  954;  Enos  v.  St.  Paul 
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F.  &  M.  Ins.  Co.  4  S.  D.  639,  57  N.  W.  919   (Comp.  Laws,  ^  5061) 
Columbia  &  S.  R.  Co.  v.  Hawthorne,  3  Wash.  Terr.  353,  19  Pac.  25 
Walker  v.  McNeill,  17  Wash.  582,  50  Pac.  518   (under  Wash.  Code) 
Pencil  V.  Home  Ins.  Co.  3  Wash.  485,  28  Pac.  1031  (Code,  §  242) ;  Kerr 
V.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8  S.  E.  493  (2  Comp.  Laws, 
§  6026):  McGrath  v.  Bloomer,  73  Wis.  29,  40  N.  W.  585;  McDougall  v. 
Ashland  Sulphite-Fire  Co.  97  Wis.  382,  73  N.  W.  327   (Sanborn  &  B. 
Anno.  Stat.  §  2858). 
A  Federal  court  is  not  bound  to  direct  special  findings  by  a  clause  in  a 
state  Code  in  regard  to  the  duties  of  courts.     Dwyer  v.  St.  Louis  & 
S.  F.  R.  Co.  52  Fed.  87. 

It  is  the  duty  of  the  court,  under  the  Kansas  statutes,  upon  request  of 
either  party,  to  require  the  jury  to  make  special  findings  of  material 
facts.     Bickford  v.  Champlin,  3  Kan.  App.  681,  44  Pac.  901. 

The  court  may,  in  its  discretion,  under  Utah  Comp.  Laws  1888,  §  3374,  re- 
fuse to  direct  the  jury  to  make  special  findings  in  an  action  for  per- 
sonal injuries.  Mangura  v.  Bullion,  B.  &  C.  Min.  Co.  15  Utah,  534, 
50  Pac.  834. 

It  is  optional  with  the  court  to  submit  or  refuse  particular  questions  of 
fact  to  the  jury,  under  Cal.  Code  Civ.  Proc.  §  €25,  in  an  action  for 
the  recovery  of  money  only.  Olmstead  v.  Dauphiny,  104  Cal.  635,  38 
Pac.  505. 

It  is  discretionary  with  the  trial  court,  in  an  action  for  negligently  caus- 
ing the  death  of  plaintiff's  intestate,  to  instruct  the  jury  to  make  spe- 
cial findings  of  questions  of  fact,  under  2  Utah  Comp.  Laws  1888, 
§  3374.     Webb  v.  Denver  &  R.  G.  W.  R.  Co.  7  Utah,  17,  24  Pac.  616. 

The  court  may,  in  its  discretion,  submit  special  findings  in  addition  to 
those  which  the  parties  had  requested.  Norton  v.  Volzke,  158  111.  402, 
41  N.  E.  1085. 

*  Hackford  v.  New  York  C.  &  H.  R.  R.  Co.  53  N.  Y.  654 ;  Forrest  v.  Forrest, 
6  Duer,  102,  s.  c.  3  Abb.  Pr.  144;  American  Co.  v.  Bradford,  27  Cal. 
365. 

Under  this  statute  the  judge  cannot  require  it  except  in  connection  with 
a  general  verdict.  La  Grange  County  v.  Kromer,  8  Ind.  446,  449  (under 
statute  making  questions  a  matter  of  right). 

Allen  v.  Davison,  16  Ind.  416;  Jacksonville  S.  E.  R.  Co.  v.  Southworth,  32 
111.  App.  307,  aflBrmed  in  135  111.  250,  25  N.  E.  1093;  Chicago  &  N.  W. 
R.  Co.  V.  Bouck,  33  HI.  App.  123;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Kid, 
29  111.  App.  353;  Powell  v.  Ohittick,  89  Iowa,  513,  56  N.  W.  652; 
Gardner  v.  Meeker,  169  111.  40,  48  N.  E.  307. 

*A  state  statute  making  it  matter  of  right  does  not  apply  in  the  courts 
of  the  United  States.  Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S. 
291,  23  h.  ed.  898. 
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10.  When  to  be  put. 

In  the  absence  of  special  provision,  the  court  may  fix  the  time- 
for  submitting  special  questions/  and  may  refuse  to  receive 
them  if  unseasonably  put.^ 

1  Even  where,  as  in  Indiana,  the  putting  of  sueli  questions  is  matter  of 
right.    Malady  v.  McEnary,  30  Ind.  273,  277. 

2 Malady  v.  McEnary,  30  Ind.  273  (holding  refusal  to  receive  during  charge 
not  erior) ;  Burleson  v.  Burleson,  28  Tex.  383,  411  (holding  refusal  to 
receive  further  question  after  jury  had  returned  with  their  verdict  not 
error)  ;  Lambert  v.  McFarland,  7  Nev.  159  (holding  refusal  to  put  ques- 
tions first  offered  after  jury  were  ready  with  verdict  not  error). 

A  request  for  a  special  finding  made  after  the  evidence  has  been  partly 
heard  is  too  late,  under  Ind.  Rev.  Stat.  1881,  §  551.  Hartlep  v.  Cole, 
120  Ind.  247,  22  N.  E.  130. 

Must  be  presented  at  least  before  the  commencement  of  the  argument  of 
counsel  to  the  jury,  otherwise  they  cannot  be  submitted  at  all.  C'tile- 
donian  F.  Ins.  Co.  v.  Traub,  86  Md.  86,  37  Atl.  782. 

Not  too  late  when  presented  after  the  evidence  is  given  and  before  tlio 
argument  is  commenced.  Kopelke  v.  Kopelke,  112  Ind.  435,  13  N.  E. 
695. 

Interrogatories  tendered  after  the  beginning  of  the  argument  are  prupe.rly 
refused.  Hamline  v.  Engle,  14  Ind.  App.  685,  42  N.  E.  760,  43  N.  E. 
463;  Cleveland  Stone  Co.  v.  Monroe  County  Oolitic  Stone  Co.  It  Ind. 
App.  423,  39  N.  E.  172. 

Must  be  submitted,  under  111.  Rev.  Stat.  1889,  chap.  110,  §  r.ga,  before  the 
commencement  of  the  argument  to  the  jury,  whether  the  opeiiini; 
and  closing  arguments  for  plaintiff  are  made  by  the  same  or  dilTerimt 
counsel.     McMahon  v.  Sankey,  133  111.  636,  24  N.  E.  1027. 

A  question  as  to  the  plaintiff's  corporate  existence  may  be  submitted  after 
ai-gument  and  the  giving  of  instructions.  Fresno  Canal  &  Irrig.  Co.  v. 
Warner,  72  Cal.  379,  14  Pac.  37. 

A  defendant  who  has  asked  for  direction  of  a  verdict  can  have  specific 
questions  of  fact  submitted  only  by  requesting  such  submission  be- 
fore the  case  is  finally  disposed  of  by  the  direction  of  a  verdict  for 
plaintiff.  Eobbins  v.  Springfield  F.  &  M.  Ins.  Co.  79  Hun,  117,  29 
N.  Y.  Supp.  513. 

That  special  interrogatories  propounded  to  the  jury  were  sealed  in  an 
envelope,  and  thiis  delivered  to  the  jury  with  an  instruction  not  to 
open  the  envelope  until  they  had  agreed  upon  a  general  verdict,  is  not 
available  error,  as  the  statute  provides  that  interrogatories  are  only 
to  be  answered  after  a  general  verdict  has  been  agreed  to.  Sumraera 
V,  Tarnev,  123  Ind.  560,  24  N.  E.  678. 
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11.  Nature  and  form  of  questions. 

The  judge  should  not  put  to  the  jury  an  immaterial  question,^ 
or  one  not  based  on  the  evidence,^  or  which  calls  for  evidence,' 
or  a  conclusion  of  law,*  or  one  an  answer  to  which,  if  contrary 
to  the  general  verdict,  would  not  control  the  same  and  be  con- 
clusive of  the  issue,^  nor  should  a  question  leading  in  form  be 
submitted.* 

Questions  are  properly  refused  when  embraced  in  interroga- 
tories previously  submitted,'  or  pertaining  to  matters  not  con- 
troverted.* All  material  issues  necessarily  determined  by  the 
jury  in  arriving  at  their  verdict  should  be  submitted,®  but  the 
submission  need  not  cover  all  the  issues,^"  nor  those  involved  in 
the  general  verdict,^'  nor  need  every  detail  of  the  case  be  made  a 
distinct  issue. ^^  It  rests  largely  in  the  sound  discretion  of  the 
trial  court  as  to  how  generally  or  how  particularly  the  ques- 
tion of  fact  submitted  shall  be  stated.*' 

iHanewaeker  v.  Fermaii,  47  III.  App.  17;  Maxwell  v.  Boyne,  36  Ind.  120; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Hubbard,  116  Ind.  193,  18  N.  E.  611; 
Aurelius  v.  Lake  Erie  &  W.  R.  Co.  19  Ind.  App.  584,  49  N.  E.  857;  Hat- 
field V.  Lockwood,  18  Iowa,  296;  Weir  v.  Herbert,  6  Kan.  App.  596,  51 
Pae.  582;  Burr  v.  Honeywell,  6  Kan.  App.  783,  51  Pac.  235;  Crane  v. 
Reeder,  25  Mich.  303;  Sun  Oil  Co.  v.  Ohio  Farmers'  Ins.  Co.  15  Ohio  C. 
C.  355;  8  Ohio  C.  D.  145;  Wheeling  Brid^'o  Co.  v.  Wheeling  &  F>. 
Bridge  Co.  34  W.  Va.  155,  11  S.  E.  1009;  Beiitlcy  v.  Standard  F.  Ins. 
Co.  40  W.  Va.  729,  23  S.  E.  584. 

Interrogatories  which  ask  for  a  material  fact  to  be  determined  may  be  sub- 
mitted to  the  jury,  although  not  calling  for  the  determination  of  an 
ultimate  fact.     Manatt  v.  Scott,  106  Iowa,  203,  70  N.  W.  717. 

ZLeroy  &  W.  R.  Co.  v.  Anderson,  41  Kan.  528,  21  Pac.  588;  Caledonian  F. 
Ins.  Co.  V.  Traub,  86  Md.  86,  37  Atl.  782. 

The  court  may  revise  and  modify  interrogatories  offered  by  the  parties,  to 
correspond  with  the  facts  involved.  Taylor  v.  Wootan,  1  Ind.  App.  188, 
27  N.  E.  502;  Terre  Haute  &  L  R.  Co.  v.  Voelker,  31  111.  App.  314. 

siiike  Erie  &  W.  R.  Co.  v.  Morain,  140  III.  117,  29  N.  E.  869;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Clough,  134  111.  580,  25  N.  E.  664,  29  N.  E.  184;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572;  Gates  \. 
Scott,  123  Ind.  459,  24  N.  E.  257;  Himtin;;ton  County  Comrs.  v.  Bonp- 
brake,  146  Ind.  311,  45  N.  B.  470;  Lauter  v.  Duckworth,  19  Ind.  App. 
535,  48  N.  E.  864;  Hatfield  v.  Lockwood,  18  Iowa,  296;  Aultman  &  T. 
Co.  v.  Shelton,  90  Iowa,  288,  57  N,  W  857;  Runkle  v.  Hartford  In^. 
Co.  99  Iowa,  414,  68  N.  W.  712;  Adams  v.  Louisville  &  N.  R.  Co.  C 
Ky.  L.  Rep.  687. 


832 


CIVIL    TEIAL    BEIEP. 


4  Chicago  &  E.  I.  R.  Co.  v.  Ostrander,  116  Ind.  259,  15  N.  E.  227,  19  N.  E. 
110. 

An  interrogatory  whether  there  wa.s  any  consideration  for  tlie  note  sued  on 
is  not  objectionable  on  the  ground  that  it  calls  for  a  legal  conclusion, 
where  the  jury  has  been  charged  that  if  goods  sold  were  utterly 
worthless  when  delivered  there  was  a.  failure  of  consideration  for  the 
note  given  for  the  purchase  price.  Toledo  Sav.  Bank  v.  Kathmann,  78 
Iowa,  288,  43  N.  W.  193. 

«  Firemen's  Ins.  Co.  v.  Appleton  Paper  &  P.  Co.  161  111.  9,  43  N.  E.  713; 
Chicago  &  A.  E.  Co.  v.  Eeilly,  75  III.  App.  125;  Falkenau  v.  Abraham- 
son,  66  111.  App.  352;  Ohio  &  M.  R.  Co.  v.  Trapp,  4  Ind.  App.  69,  30 
N.  E.  812;  Van  Horn  v.  Overman,  75  Iowa,  421,  39  N.  W.  679;  Whalen 
V.  Chicago,  R.  I.  &  P.  R.  Co.  75  Iowa,  563,  39  N.  W.  894;  German  Sav. 
Bank  v.  Citizens'  Nat.  Bank,  101  Iowa,  530,  70  N.  W.  769;  Power  v. 
Harlow,  57  Mich.  107,  23  N.  W.  606;  Hemenway  v.  Burnham,  90  Mich. 
227,  51  N.  W.  276;  First  Nat.  Bank  v.  Miltonberger,  33  Neb.  847, 
51  N.  W.  232;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2  L.R.A.  668,  8 
S.  E.  493;  Ilsley  v.  Wilson,  42  W.  Va.  757,  26  S.  E.  551. 

8  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ayers,  56  Kan.  176,  42  Pac.  722;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Butler,  56  Kan.  433,  43  Pac.  767;  Benton  v.  St. 
Louis  &  S.  F.  R.  Co.  25  Mo.  App.  155;  Anderson  v.  McPike,  41  Mo. 
App.  328. 

Special  interrogatories  are  not  improperly  leading  and  suggestive  merely 
because  their  form  indicates  to  the  jury  how  to  find  in  order  to  author- 
ize a  judgment  for  one  party  or  the  other.  Louisville  &  N.  R.  Co.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  706;  Rice  v.  Rice,  6  Ind.  101. 

"» Chicago  City  R.  Co.  v.  Taylor,  170  111.  49,  48  N.  E.  831;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Hubbard,  116  Ind.  193,  18  N.  E.  611;  Powell  v.  Chittiek, 
89  Iowa,  513,  56  N.  W.  652;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hamilton, 
6  Kan.  App.  447,  50  Pac.  102. 

«  Powell  V.  Chittiek,  89  Iowa,  513,  56  N.  W.  652. 

8  Read  v.  State  Ins.  Co.  103  Iowa,  307,  72  N.  W.  605;  Rouse  v.  Osborne,  3 
Kan.  App.  139,  42  Pac.  843. 

10  Carroll  v.  Chicago,  B.  &  N.  R.  Co.  99  Wis.  399,  75  N.  W.  176. 

11  McCullough  v.  Martin,  —  Ind.  App.  — ,  35  N.  E.  719;  Inghram  v.  National 

Union,  103  Iowa,  395,  72  N.  W.  559;   O'Leary  v.  German  American 
Ins.  Co.  100  Iowa,  390,  69  N.  W.  686. 
WMcKinney  v.  Nunn,  82  Tex.  44,  17  S.  W.  516. 

13  Southern  K.  R.  Co.  v.  Walsh,  45  Kan.  653,  26  Pac.  45. 

Each  interrogatory  should  be  so  formed  as  to  present  distinctly  a,  single 

material  fact.     Atchison,  T.  &  S.  F.  R.  Co.  v.  Aderhold,  58  Kan.  293,  49 

Pae.  83;  L.  Wolff  Mfg.  Co.  v.  Wilson,  152  HI.  9,  26  L.R.A.  229,  38  N. 

E.  694. 
A  question  should  be  refused  unless  it  calls  for  a  direct  answer.     Wilkie  v. 

V.  Chandon,  1  Wash.  355,  25  Pac.  464.    Or  if  too  general.     Guthrie  v. 
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Shaffer,  7  Okla.  459,  54  Pac.  698,  Whalen  v.  Chicago,  K.  T.  &  P.  R.  Co. 
75  Iowa,  563,  39  N.  W.  894. 
But  it  ia  not  error  to  refuse  to  put  as  a  question  whether  there  are  any  al- 
legations in  the  complaint  which  are  not  true,  and  if  so,  what.     Morse 
V.  Morse,  25  Ind.  156. 

1'2.  Inspection  and  objection. 

The  court  has  power  to  require  each  party  to  submit  his  pro- 
posed questions  to  the  other.^  Objection  to  a  question  is  too 
late  after  it  has  been  answered.^ 

1  This  point  seems  to  have  been  involved  in  Malady  v.  McEnary,  30  Ind. 
273,  277,  and  it  is  the  better  opinion  that  a  party  has  a  riglit  to  see 
the  questions  proposed  by  his  adversary,  at  any  rate  unless  they  are 
excluded  by  the  judge. 

The  court  may  properly  refuse  to  submit  special  interrogatories  to  the  jury 
where  they  have  not  been  submitted  to  counsel  on  the  other  side  as  re- 
quired by  Iowa  Code,  §  2808.  Barnes  v.  Marcus,  96  Iowa,  675,  65  N. 
W.  984. 

Also,  when  not  shown  to  the  opposing  counsel  until  after  the  beginning 
of  the  argument.     McMahon  v.  Sankey,  35  111.  App.  341. 

The  requirement  of  Iowa  Code,  §  2808,  that  questions  be  submitted  to 
the  attorneys  of  the  adverse  party,  is  limited  to  questions  requested  by 
the  parties,  and  does  not  extend  to  those  submitted  on  the  court's 
own  motion.     Clark  v.  Ralls,  71  Iowa,  189,  32  N.  W.  327. 

It  is  only  when  one  of  the  parties  requests  the  court  to  submit  special 
interrogatories  to  the  jury  under  the  Illinois  statute  that  the  opposite 
party  is  entitled  to  examine  them  before  the  commencement  of  the 
argument.     Harp  v.  Parr,  168  111.  4S9,  48  N.  E.  113. 

In  a  chancery  case  brought  to  contest  the  probate  of  a  will  special  in- 
terrogatories requiring  findings  whether  the  instrument  is  the  will 
of  the  testator,  whether  lie  was  of  sound  mind  and  memory,  anil 
whether  he  was  unduly  influenced,  are  not  within  the  Illinois  statute 
requiring-  special  interrogatories  to  be  submitted  to  the  adverse  party 
before  argument.     Ibid. 

Pertinent  questions  of  fact  stated  in  writing  and  handed  to  the  court 
at  the  dose  of  the  testimony  must  be  submitted  to  the  jury,  although 
the  attention  of  the  other  counsel  was  not  called  to  them  until  after 
his  opening  argument.  Topeka  v.  Boutwell,  53  Kan.  20,  27  L.R.A.  593, 
35  Pac.  8:9. 

2Brooker   f.  Weber,  41   Ind.  426. 

13.  Withdrawing. 

Where  the  ])o\vpr  of  the  judge  to  put  special  questions  is  dis- 
Abbott,  Civ.  Jur.  T.— 53. 
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cretionary,  he  may,  in  his  discretion,  withdraw  them  before  they 
have  been  answered.^  Where  it  is  matter  of  right  he  cannot 
withdraw  a  proper  question  against  objection  of  the  party  at 
whose  instance  it  was  regularly  put.^ 

1  Taylor  v.  Ketchvun,  5  Robt.  507;  Moss  v.  Priest,  39  Abb.  Pr.  314,  316 

(dictum);  National  Refining  Co.  v.  Miller,  1  S.  D.  548,  47  N.  W.  982. 

2  Otter  Creek  Block  Coal  Co.  v.  Raney,  34  Ind.  329. 

Material  questions  offered  and  submitted  after  argument  and  the  giving 
of  instructions  cannot  be  withdrawn  from  the  jury  against  the  ob- 
jection of  the  party  who  offered  them  as  having  been  offered  too  late, 
where  the  jury  have  been  deliberating  upon  them  for  some  time.  Mc- 
Kelvey  v.  Chesapeake  &  0.  R.  Co.  35  W.  Va.  500,  14  S.  E.  261. 

Interrogatories  to  the  jury  cannot  be  withdrawn  by  the  proposing  partj 
after  the  return  of  a  general  verdict,  but  the  other  party  may  insist 
that  the  court  shall  require  an  answer  to  tliem.  Duesterberg  v.  State, 
ex  rel.  Vincennes,  116  Ind.  144,  17  N.  E.  624. 

14.  Insisting  on  answers  to  special  questions. 

Where  the  statute  makes  the  putting  of  special  questions  » 
matter  of  right  it  is  error  for  the  court,  against  the  objection  of 
a  party  at  whose  request  proper  special  questions  have  been  put, 
to  receive  a  general  verdict  without  requiring  answers  to  such 
questions.^ 

I  Maxwell  v.  Boyne,  36  Ind.  120;  Rathbun  v.  Parker,  113  Mick.  594,  72 
N.  W.  31.  It  is  error  to  instruct  the  jury  that  they  need  not  answer 
such  questions  if  in  doubt;  because,  upon  every  material  question 
one  party  or  the  other  holds  the  affirmative,  and  if  he  fails  to  make 
out  his  case  upon  it  by  the  evidence  the  finding  should  be  against 
him  upon  it.  Crane  v.  Reeder,  25  Mich.  '303.  And  that  the  jury  on 
returning  a,  general  verdict  declare  their  inability  to  agree  upon  an 
answer  to  a  material  special  question  does  not  justify  the  court  in 
directing  them  to  answer  the  question  by  saying  that  they  do  not 
agree;  they  should  be  required  to  give  a,  proper  answer.  Clark  v. 
Weir,  37  Kan.  98,  14  Pac.  533.  But  a  jury  need  not  answer  special 
questions  submitted  to  them,  where  no  evidence  is  introduced  upon 
which  answers  could  be  given.  Ft.  Scott,  W.  &  W.  R.  Co.  v.  Karracker, 
46  Kan.  511,  26  Pac.  1027. 

Whether  it  Is  error  to  do  so  where  the  putting  of  such  questions  is  dis- 
cretionary is  disputed.  Affirmative — Doom  v.  Walker,  15  Neb.  339, 
18  N.  W.  138.  Where  such  questions  are  material.  Sandwich  Enter- 
prise Co.  V.  West,  42  Neb.  722,  60  N.  W.  1012.  Negative — Moss  v. 
Priest,  19  Abb.  Pr.  314. 
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But  it  is  not  error  to  refuse  to  require  answers  to  special  questions,  where 
answers  in  favor  of  the  party  asking  them  would  not  affect  the  gen- 
eral result.  Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W.  258;  Ohio  &  M. 
R.  Co.  V.  Kamey,  39  111.  App.  409,  affirmed  in  139  111.  9,  28  N.  E. 
1087;  Johnson  v.  Continental  Ins.  Co.  39  Mich.  33;  McClary  ir.  ,StuU, 
44  Neb.  175,  62  N.  W.  50] ;  Schneider  v.  Cliicngo,  B.  &  N.  K.  Co. 
42  Minn.  68,  43  N.  W.  783. 

15.  Sufficiency  of  answer. 

Special  findings  should  be  sufficient  to  enable  the  court  to 
enter  proper  judgment.'  They  should  substantially  cover  all 
the  issues.^  A  statement  of  the  opinion  or  impression  of  the 
jury  is  not  enough  as  an  answer  to  a  special  question.  The 
finding  should  be  positive.* 

The  jury  at  the  request  of  either  party  should  be  required 
to  give  full  and  responsive  answers  to  the  particular  questions 
of  fact  put  to  them.^  It  is  error  for  the  court  to  direct  the  jury 
what  answers  they  shall  make  if  they  find  the  general  verdict 
in  a  certain  way.^ 

IFinley  v.  Meadows,  134  Ky.  70,  :]9  S.  W.  216. 

2Aydelotte  v.  Billing,  8  Cal.  App.  673,  97  Pae.  698. 

3  Hopkins   v.  Stanley,  43  Ind.  553,  559,  and  cases  cited. 

♦  McPheeters  v.  Birk,  48  Kan.  784,  30  Pac.  127;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Cone,  37  Kan.  567,  15  Pac.  499;  Jordan  v.  Johnston,  1  Kan. 
App.  656,  42  Pae.  415;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Doerr,  41 
111.  App.  530;  American  Cent.  Ins.  Co.  v.  Hatliaway,  43  Kan.  399, 
23  Pac.  428;  All)any  Land  to.  v.  Rickel,  162  Ind.  222,  70  N.  E.  158: 
Nicholson  v.  Maine  C.  R.  Co.  100  Me.  342,  61  Atl.  834;  Hildman  v. 
Phillips,  lOfi  Wis.  611,  82  N.  W.  560;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Botts,  22  Tex.   Civ.  App.  609,  55  S.  W.  514. 

The  court's  refusal  to  compel  the  jury  to  answer  special  questions  is  in 
effect  a,  withdrawal  of  them  and  the  same  as  though  the  court  had 
refused  to  submit  them  in  the  first  instance.  Burr  v.  Honeywell, 
6  Kan.  App.  783,  51  Pac.  235. 

Special  questions  cannot  be  withdrawn  because  the  jury  are  unable  to 
agree  as  to  the  answers  thereto,  and  a  general  verdict  be  accepted, 
where  the  right  to  recover  depends  upon  the  answers  to  such  ques- 
tions. Ermentraut  v.  Providence- Washington  Ins.  Co.  67  Minn.  451, 
70  N.  W.  572 ;  Sun  Mut.  Ins.  Co.  v.  Dudley,  65  Ark.  240,  45  S.  W.  539. 

It  is  erroneous  to  instruct  the  jury  that  they  are  not  obliged  to  answer 
absolutely,  or  if  there  is  a  want  of  evidence.  Crane  v.  Reeder,  25 
Mich.  303  (Cooley,  J.). 
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The  jury  must  answer  if  there  is  evidence  on  the  subject.  Maxwell  v. 
Boyne,  36  Ind.  120.  But  there  is  a  dictum  that  where  there  is  no 
evidence  the  jury  may  say  they  cannot  answer. 

A  refusal  to  require  the  jury  to  give  a,  more  definite  answer  to  an  in- 
terrogatory is  proper  where  that  interrogatory  is  fully  covered  by 
answers  to  other  interrogatories.  Louisville,  N.  A.  &  C.  E.  Co.  v. 
Kane,  120  Ind.  140,  22  N.  E.  80. 

A  finding  of  the  jury,  in  answer  to  an  interrogatory  whether  plaintiff 
received  anything  for  securities  surrendered,  simply  that  plaintifli 
did  receive  something,  warrants  a  further  interrogatory  as  to  the 
value  of  what  he  received.  Bank  of  Monroe  v.  Gifford,  79  Iowa,  300, 
44  N.  W.  558. 

The  jury  may  properly  be  instructed  that  they  may  give  their  recollection 
of  the  facts  proved  in  answering  the  interrogatory.  Heiney  v.  Garret- 
son,  1  Ind.  App.  548,  27  N.  E.  989. 

An  interrogatory  to  the  jury  answerable  only  by  men  skilled  in  the  science 
to  which  it  pertains  is  properly  withdrawn.  Continental  L.  Ins.  Co. 
V.  Yung,  113  Ind.  159,  15  N.  E.  220. 

5Beecher  v.  Galvin,  71  Mich.  391,  39  N.  W.  469  (citing  the  Mich,  statute). 

But  counsel  in  his  argument  may  state  that  the  general  and  special  ver- 
dict should  be  consistent  and  what  the  findings  should  be  to  support 
a  general  verdict.     Powell  v.   Chittick,  89   Iowa,   513,  50  N.   W.   652. 

It  is  error  for  the  court  to  tell  the  jury  that  they  need  not  answer  cer- 
tain questions  in  relation  to  the  purchase  and  destruction  of  dis- 
puted articles  claimed  under  a  mortgage  if  they  find  that  no  property 
was  taken  that  was  not  covered  by  the  mortgage.  International 
Wrecking  &  Transp.  Co.  v.  McMorran,  73  Mich.  467,  41  N.  W.  510. 

The  court  may  instruct  the  jury  tliat  if  they  answer  an  intermediate 
question  of  the  series  in  a  special  verdict  in  a  certain  way  they  need 
not  consider  the  subsequent  questions, — especially  when  cautioned  to 
answer  the  questions  according  to  the  evidence,  regardless  of  the 
result.     Chopin  v.  Badger  Paper  Co.  83  Wis.  192,  53  N.  W.  452. 

16.  Failure  or  refusal  to  find. 

If  the  jury  fail  to  agree  on  an  answer  to  a  special  question, 
this  is  equivalent  to  a  finding  inconsistent  with  the  general  ver- 
dict, provided  the  fact  is  indispensable  to  support  such  a  ver- 
dict.* Otherwise,  if  the  verdict  can  be  supported  on  any  other 
hyjrothesis  within  the  scope  of  the  evidence  before  the  jury.^ 

And  the  verdict  is  not  vitiated  by  inability  to  agree  on  which 
of  two  alternatives  they  rely  on,  if  each  would  alone  support  the 
verdict.^ 
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lEbersole  v.  Northern  C.  E.  Co.  23  Hun,  114;  Arkansas  Midland  R.  Co. 
V.  Canman,  52  Ark.  517,  13  S.  W.  280,  dictum. 

It  is  error  to  enter  judgment  upon  a  general  verdict  where  the  jury  re- 
port their  inability  to  agree  upon  an  answer  to  a  question  propounded 
to  them  for  a  special  finding  which  embraces  the  controlling  issue 
in  the  cause.  Tourtelotte  v.  Brown,  1  Colo.  App.  408,  29  Pao.  130. 
Failure  to  agree  upon  answers  to  material  questions  will  be  construed 
as  equivalent  to  findings  against  the  party  having  the  burden  of 
proof,  notwithstanding  a.  general  verdict  in  his  favor.  Nichols  v. 
Wadsworth,  40  Minn.  547,  42  N.  W.  541. 

«Kellow  V.  Central  Iowa  E.  Co.  68  Iowa,  470,  23  N.  W.  745,  27  N.  W. 
466;  Andrews  v.  Mason  City  &  Ft.  D.  E.  Co.  77  Iowa,  669,  42  N.  W. 
513;  Dyer  v.  Taylor,  50  Ark.  314,  7  S.  W.  258. 

'Murray  v.  New  York  L.  Ins.  Co.  96  N.  Y.  614,  48  Am.  Rep.  658;  dictum 
in  Arkansas  Midland  E.  Co.  v.  Canman,  52  Ark.  517,  13  S.  W.  280. 


17.  Insisting  on  general  verdict  when  special  questions  are  an- 
swered. 

Where  special  questions  are  answered  the  party  has  a  right  to 
have  a  general  verdict  rendered,  unless  a  proper  special  ver- 
dict is  made.^ 

1  Hodges  V.  Easton,  106  U.  S.  408,  27  L.  ed.  169,  1  Sup.  Ct.  Rep.  307: 
Casey  v.  Dwyre,  15  Hun,  153;  Eudaly  v.  Eudaly,  37  Ind.  440;  Taft 
V.  Baker,  2  Kan.  App.  600,  42  Pac.  502. 

Interrogatories  with  their  answers  constitute  a  special  verdict  within  this 
i-ule  only  where  they  embrace  and  cover  all  the  issues  in  the  cause. 
Pea  v.  Pea,  35  Ind.  387;  Coleman  v.  St.  Paul,  M.  &  M.  E.  Co.  38  Minn. 
260,  36  N.  W.  638.  But  a  party  waives  his  right  to  a  general  ver- 
dict by  stipulating  that  certain  questions  of  fact  be  submitted  to 
the  jury  and  that  the  other  questions  be  reserved  and  decided  by  the 
court  and  by  failing  to  object  when  the  answers  of  the  jury  are  re- 
turned.    State  Ins.  Co.  v.  Gray,  44  Kan.   731,  25  Pac.   197. 

It  is  reversible  error  for  the  court  to  interfere  with  the  statutory  dis- 
cretion of  the  jury  to  "render  a  general  or  special  verdict"  and  pre- 
vent them  from  returning  a  general  verdict  (Shadbolt  &  B.  Iron  Co. 
V.  Camp,  80  Iowa,  539,  45  N.  W.  1062)  where  the  special  finding- 
do  not  fully  cover  the  cause.  Eilcy  v.  Mitchell,  36  Minn.  3,  29  N.  W. 
588.  But  the  reception  by  the  court  of  special  findings  alone  by  a 
jury  who  have  been  directed  to  return  both  a  general  and  special 
verdict  is  not  available  error, — especially  when  no  exception  is  taKen 
when  the  findings  are  returned.  National  Horse  Importing  Co.  v. 
Novak,  95  Iowa,  596,  64  N.  W.  610. 
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18.  Findings  inconsistent  with  general  verdict. 

Answers  to  special  questions  submitted  to  the  jury,  if  incon- 
sistent with  the  general  verdict,  conti-ol  the  latter,  and  the 
court  may  give  judgment  accordingly,^  and  this  is  to  be  entered 
without  setting  aside  the  general  verdict. - 

A  finding  is  not  inconsistent  with  the  general  verdict  within 
this  rule  if  any  other  hypothesis  of  fact  capable  of  being  sup- 
ported by  the  evidence  before  the  jury  might  supply  its  place.'' 

iMcDermott  v.  Higby,  23  Cal.  489;  Rio  Graiule  Southern  R.  Co.  v.  Deasey, 
3  Colo.  App.  196,  32  Pac.  725;  Everett  v.  Buchanan,  2  Dak.  249,  6 
N.  W.  439,  8  N.  W.  31  (citing  Dak.  Code  Civ.  Proc.  §  2fil,  but  holding 
that  the  special  findings  were  not  inconsistent  with  the  general  ver- 
dict) :  Gwin  v.  Gwin  (Idaho)  48  Pac.  29.3  (citing  Idaho  Rev.  Stat. 
§  4397);  Nelson  v.  Neely,  63  Ind.  194;  Korrady  v.  Lake  Shore  & 
M.  S.  R.  Co.  131  Ind.  261,  29  N.  E.  1069;  Lake  Shore  &  M.  S.  E.  Co. 
V.  Brown,  41  Ind.  App.  435,  84  N.  E.  25;  Nickols  v.  Weaver,  7  Kan. 
373  (citing  Kan.  Gen.  Stat.  684,  §  287)  :  Tobie  v.  Brown  County  Comrs. 
20  Kan.  14;  School  Dist.  No.  46  v.  Lund,  51  Kan.  731,  33  Pac.  595; 
Stanley  v.  Atchison,  T.  &  S.  F.  R.  Co.  78  Kan.  87,  96  Pac.  34;  Baird 
V.  Chicago,  R.  I.  &  P.  R.  Co.  55  Iowa,  121,  7  N.  W.  460;  M.iceman 
V.  Equitable  Life  Assur.  Soc.  69  Minn.  28.i,  72  N.  W.  Ill;  Rand  v. 
Grubbs,  26  Jto.  App.  591;  Neimick  a.  American  Ins.  Co.  16  Mont. 
318,  40  Pac.  597;  Ogg  .-.  Shehan,  17  Neb.  323,  22  N.  W.  556;  Berry 
V.  Equitable  Gold  Min.  Co.  29  Nev.  451,  91  Pac.  537;  Richardson 
V.  Weare,  62  N.  H.  80;  Fraschieris  v.  Henriques,  6  Abb.  Pr.  N.  S. 
251,  263  (per  Brady.  J.)  ;  Dempsey  v.  New  York,  10  Daly,  417  (citing 
N.  Y.  Code  Civ.  Proc.  §  1188);  Blevins  v.  Atchison,  T.  &  S.  F.  R. 
Co.  3  Okla.  512,  41  Pac.  92:  Choctaw,  0.  &  W.  R.  Co.  v.  Castanien, 
23  Okla.  735,  102  Pac.  88;  Lcewenberg  v.  Rosenthal.  18  Or.  178,  22 
Pac.  601;  Hogan  \.  Chicago,  M.  &  St.  P.  R.  Co.  59  Wis.  139,  17  N. 
W.  632;  Grant  v.  Spokane  Traction  Co.  47  Wash.  112,  91  Pac.  553. 
And  see  note  to  .lordan  v.  St.  Paul.  il.  &  M.  R.  Co.  6  L.E.A.  574.  To 
the  same  effect  lire  Bess  v.  Chesapeake  &  0.  R.  Co.  35  W.  Va.  492, 
14  S.  E.  234;  Culliertson  Irrig.  &  Water  Power  Co.  v.  Olander,  51 
Neb.  539.  71  N.  W.  298;  Pepperall  v.  City  Park  Transit  Co.  15  Wash, 
176,  46  Pac.  407,  45  Pac.  743,  and  Lease  v.  Clark,  20  Cal.  387  (judg- 
ment reversed  for  error  in  refusing  to  enter  judgment  on  special 
findings)  ;  Bremmerman  v.  Jennings,  61  Ind.  334  (where  upon  a 
general  verdict  for  a.  defendant,  who  had  set  up  fraud  and  failure  of 
consideration  in  an  action  on  a  promissory  note,  held  error  to  refuse 
to  enter  judgment  for  plaintiff  upon  the  special  findings  that  he 
bought  the  note  for  value  before  maturity  and  without  notice). 

.Ml  reasonable  presumptions  will  be  indulged  in  favor  of  the  general  ver- 
dict, while  nothing  will  be  presumed  in  aid  of  the  special  findings  of 
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fact.  Chicago  &  N.  W.  R.  Co.  v.  Dunleavy,  129  111.  132.  22  X.  K.  1.",; 
Chicago  &  E.  I.  R.  Co.  v.  Hedges,  US  Ind.  5,  20  N.  E.  530.  Thus,  all 
(juestions  in  the  case  not  covered  by  the  special  findings  are  to  he 
considered  as  having  been  found  in  favor  of  and  covered  by  the  general 
verdict.  Johnson  v.  Miller,  82  Iowa,  693,  47  N.  W.  903,  4S  N.  W  . 
1081;  Matchett  v.  Cincinnati,  W.  &  M.  R.  Co.  132  Ind.  334,  31  N.  K. 
792. 

The  general  verdict  vpill  stand  unless  the  inconsistency  between  it  and  the 
special  findings  is  manifest  (Case  v.  Chicago,  M.  &  St.  P.  E.  Co.  300 
Iowa,  487,  69  N.  W.  538;  Bevins  v.  Smith,  42  Kan.  250,  21  Pac.  10G4), 
and  the  facts  found  by  the  answers  to  the  interrogatories  entitle  the 
party  in  whose  favor  they  are  to  a.  judgment.  Louisville  &  N.  R.  Co. 
V.  Crunk,  119  Ind.  542,  21  N.  E.  31.  And  the  inconsistency  must  be 
irreconcilable.  Chicago  &  N.  W.  E.  Co.  v.  Dunleavy,  129  111.  132,  22 
N.  E.  15;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  380,  33  N. 
E.  280,  34  N.  E.  218;  Stringer  v.  Frost,  110  Ind.  447,  2  L.R.A.  614, 
19  N.  E.  331;  Rogers  v.  Leyden,  127  Ind.  50,  26  N.  E.  210;  Graham 
V.  Payne,  122  Ind.  403,  24  N.  E.  216;  Gates  v.  Chicago,  M.  &  St.  P.  R. 
Co.  2  S.  D.  422,  50  N.  W.  907.  And  where  the  special  findings  and 
general  verdict  can  be  harmonized  by  taking  into  consideration  the 
entire  record  of  the  ease  and  construing  the  same  liberally  for  that 
purpose,  it  is  the  duty  of  the  court  so  to  harmonize  them.  Bevins 
v.  Smith,  42  Kan.  250,  21  Pac.  1064.  The  inconsistency  is  material 
only  where  the  fact  found  is  an  ultimate  fact,  or  one  from  which  the 
existence  or  nonexistence  of  such  ultimate  fact  necessarily  follows. 
Ebsery  v.  Chicago  City  R.  Co.  164  111.  518,  45  N.  E.  1017.  But  u. 
finding  of  probative  facts  from  which  the  court  is  enabled  to  say  that 
an  ultimate  fact  necessarily  results  is  sufficient  ground  upon  which  to 
set  aside  a  general  verdiet  rendered  by  the  jury  in  opposition  to  such 
fact.  Severy  v.  Chicago,  R.  I.  &  P.  R.  Co.  6  Okla.  153,  50  Pac.  1C2,  and 
cases  cited. 

*  Dempsey  v.  New  York,  10  Daly,  417.  See,  however,  Neimick  v.  Ameri- 
can Ins.  Co.  10  Mont.  318,  40  Pac.  597  and  Blevins  v.  Atchison,  T.  & 
S.  F.  R.  Co.  3  Okla.  512,  41  Pac.  92  (judgment  setting  aside  general 
verdict  and  rendering  judgment  on  special  findings  affirmed).  And 
see  Omaha  &  R.  Valley  R.  Co.  v.  Hall,  33  Neb.  229,  50  N.  W.  10,  which 
it  was  held  error  to  refuse  to  set  aside  a  general  verdict  incon.sistciil 
and  in  conflict  with  a  special  finding  of  fact. 

«McMurray  v.  Boyd,  58  Ark.  504,  25  S.  VV.  505;  Cleveland,  C.  C.  &  St 
L.  R.  Co.  V.  Johnson,  7  Ind.  App.  441,  33  N.  E.  1004;  Kellow  v. 
Central  Iowa  R.  Co.  68  Iowa,  470,  23  N.  W.  740,  27  N.  W.  460. 

The  true  test  as  to  whether  special  findings  by  the  jury  are  inconsistent 
and  contradictory,  either  in  themselves  or  with  the  general  verdict, 
is  whether  they  would  warrant  a  different  judgment  from  the  one 
entered.    Gwin  v.  Gwin,  5  Idaho,  271,  48  Pac.  295. 
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19.  Inconsistency  between  special  findings. 

The  general  verdict  controls  as  between  special  findings  in- 
consistent with  themselves.^ 

1  Dickey  v.  Shirk,  128  Ind.  278,  27  N.  E.  733;  Gates  v.  Scott,  123  Ind. 

459,  24  N.  E.  257;  Smith  v.  Heller,  119  Ind.  212,  21  N.  E.  657;  Parke 
County  Comrs.  v.  Wagner,  138  Ind.  609,  38  N.  E.  173;  Inland  Steel 
Co.  V.  Smith,  168  Ind.  237,  80  N.  E.  538;  Williams  v.  Eikenberry,  2J 
Neb.  210,  34  N.  W.  373.  Contra,  in  Kansas,  where  inconsistency  of 
answers  to  special  interrogatories  with  each  other,  as  well  as  with 
the  general  verdict,  precludes  the  entry  of  any  judgment  and  requires 
a  new  trial.  Kansas  City  v.  Brady,  53  Kan.  312,  36  Pac.  726;  Shoe- 
maker V.  St.  Louis  &  S.  P.  R.  Co.  30  Kan.  359,  2  Pac.  517;  St.  Louis 
&  S.  P.  R.  Co.  V.  Shoemaker,  38  Kan.  723,  17  Pac.  584. 

20.  Indirect  finding. 

A  special  finding  to  the  effect  that  there  is  not  sufficient  evi- 
dence of  the  existence  of  the  fact  concerning  which  the  ques- 
tion was  asked  is  equivalent  to  a  finding  against  it/  and  will 
control  a  general  verdict  which  requires  proof  of  the  existence 
of  such  fact  to  support  it.^ 

iMcLimans  v.  Lancaster,  63  Wis.  596,  23  N.  W.  689. 

The  answer  "We  do  not  know"  amounts  simply  to  a  finding  that  adequate 
proof  of  the  existence  of  the  fact  concerning  which  the  question  was 
proposed  has  not  been  produced  and  is  equivalent  to  a  finding  against 
the  party  holding  the  affirmative  upon  such  fact.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Jolmson,  3  Okla.  41,  41  Pac.  641;  Morrow  v.  Saline  County 
Comrs.  21  Kan.  484;  Union  P.  R.  Co.  v.  Shannon,  38  Kan.  476,  K> 
Pac.  836.  See,  however,  Elgin,  J.  &  E.  E.  Co.  v.  Raymond,  148  111. 
241,  35  N.  E.  729,  holding  that  such  an  answer  fails  to  establish  tlic' 
fact  inquired  about  either  one  way  or  the  other,  and  Hawley  v. 
Atlantic,  92  Iowa,  172,  60  N.  W.  519,  in  which  the  answer  "Can't  say" 
was  held  equivalent  to  no  answer  at  all. 

2  Atchison,  T.  &  S.  F.  R.  Co.  v.  Swarts,  58  Kan.  235,  48  Pac.  953;   Hay- 

man  V.  Simmons,  4  Kan.  App.  1,  45  Pac.  728;  Mechanics'  Bank  \. 
Barnes,  86  Mich.  632,  49  N.  W.  475.  But  such  a,  finding  is  immaterial' 
unless  the  case  as  made  by  the  pleadings  and  evidence  is  so  circum- 
stanced that  no  recovery  can  be  had  so  long  as  the  question  is  un- 
settled.   Chicago  &  E.  I.  R.  Co.  v.  Goyette,  133  111.  21,  24  N.  E.  549. 


XXVIII.— EECOEDING  THE  VEEDIOT  AND  ENTER- 
ING JUDGMENT. 

1.  Eecording  of  the  verdict. 
2.  Necessity  of  entering  and  recording  the  judgment. 

3.  Authority  and  duty  to  enter  judgment. 

4.  Books  for  entry  or  record. 

5.  The  judgment  and  what  it  must  show. 

8.  Minutes,  judgment-roll,  and  record. 
7.  Signing  and  dating. 

8  Time  for  entry  and  record. 

9.  Nunc  pro  tunc  entry. 

30.  Compelling  or  preventing  entry. 

[The  question  whether  judgment  is  complete  by  entry  and 
record  presents  many  aspects  dependent  on  purpose  or  occasion 
for  which  the  judgment  is  to  be  relied  on.  Thus,  for  purpose 
of  an  appeal  or  writ  of  error  a  degree  of  formality  in  the  written 
evidence  of  the  judgment  is  required  that,  for  the  mere  purpose 
of  the  determination  of  the  action  between  the  parties,  is  not 
requisite.  The  same  may  be  said  where  the  judgment  is 
pleaded  as  an  estoppel  of  record,  or  where  it  is  sought  to  deter- 
mine or  adjust  liens  involving  third  persons,  or  in  other  in- 
stances where  the  use  made  of  the  judgment  is  in  a  collateral 
proceeding  or  in  another  than  the  trial  court.  The  sufficiency 
of  the  record  for  these  purposes  presents  questions  more  prop- 
erly pertaining  to  the  scope  of  works  on  Appeal  and  Error  or 
Judgments  than  to  this  work ;  and  this  is  to  be  kept  in  mind 
in  consulting  the  following  pages.  For  similar  reasons  the  cases 
dealing  with  the  entering  and  recording  of  judgments  after  a 
trial  by  the  court,  or  of  decrees  in  equitable  proceedings,  have 
been  generally  passed  over.  In  so  far  as  they  have  general 
application  they  are  oftener  pertinent  to  the  subjects  of  Appeal 
and  Error  or  Judgments,  as  just  mentioned.  In  so  far  as  they 
are  authoritative  on  trial  practice,  they  are  of  doubtful  value 
on  the  practice  in  Civil  Jury  Trials.  These  distinctions  are  to 
be  made  by  the  reader  in  using  the  matter  in  this  chapter.] 
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1.  Recording-  of  the  verdict. 

When  the  verdict  has  been  received,  and  the  issues  are  dis- 
posed of/  it  is  then  the  duty  of  the  clerk  to  make  such  record 
or  entry  of  it  as  the  statute  or  the  practice  prescribes,^  or  em- 
body it  in  the  postea.^ 

1  See  ante,  chapter  xxvi. 

Under  some  statutes,  judgment  may  be  entered  on  a  general  verdict,  though 
one  of  the  special  counts  was  not  proved,  and  the  verdict  was  not 
amended.  Hopkins  v.  Orr,  324  U.  S.  510,  31  L.  cd.  523,  8  Sup.  Ct. 
Rep.  590. 

2  The  verdict  should  be  announced  or   read  before   recording,  but  assent 

of  jury  thereto,  on  reading  the  record,  and  failure  to  object,  made  the 
verdict  good.  Blum  v.  Pate,  20  Cal.  70.  The  usual  practice  is  to  hear 
the  verdict  announced  by  the  foreman  or  read  by  the  clerk,  if  it  be 
a  sealed  one  or  one  rendered  in  writing,  in  the  latter  case  calling  on 
the  jury  to  listen  to  their  verdict  as  it  has  "been  recorded,"  or 
entered  on  the  minutes.  Upon  this  being  assented  to  by  the  jury 
as  their  verdict,  it  becomes  a  finality,  and,  as  soon  as  the  state  of  the 
business  of  the  court  permits,  the  clerk  will  extend  it  on  the  record 
from  the  rough  minutes.  Warner  v.  New  York  C.  K.  Co.  52  N.  Y. 
437,  11  Am.  Rep.  724. 

On  collateral  attack  it  is  a  mere  irregularity  that  the  verdict  was  not  re- 
corded. Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304.  Upon  receiving  a 
verdict,  an  entry  must  be  made  by  the  clerk  in  the  minutes  of  the 
court,  specifying  the  time  of  trial,  the  names  of  the  jurors  and  wit- 
nesses, and  setting  out  the  verdict  at  length;  and  when  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or,  if  the  case  be 
reserved  for  argument  or  further  consideration,  the  order  thus  re- 
serving it  (Cal.  Code  Civ.  Proc.  §  628),  is  properly  recorded  by  filing 
as  part  of  the  judgment  roll.  Goldman  v.  Rogers,  85  CaL  574,  24 
Pac.  782. 

To  be  a  bar,  verdict  must  be  entered  on  the  record;  and  the  payment  of 
the  jury  fee  and  entry  on  the  lien  docket  will  not  suffice.  Ferguson  v. 
Staver,  40  Pa.  213. 

It  need  not  show  that  the  jury  were  sworn.  Waddell  >.  Magce,  5:5  Miss. 
687. 

Where,  on  a  proper  issue,  the  verdict  establislicd  a  will,  it  was  the  clerk'a 
duty  in  recording  the  verdict  to  set  out  tlie  will,  and,  having  failed 
therein,  the  court  had  power  to  amend  it  accordingly.  Freeman  T. 
Morris,  44  N.  C.  (Busbee,  L.)  287. 

The  verdict  copied  in  the  judgment  need  not  contain  the  signature  of 
the  foreman.  Missouri.  K.  &  T.  R.  Co.  v.  Walden,  —  Tex.  Civ.  App. 
— ,  46  S.  W.  87;  McKinnon  v.  Reliance  Lumber  Co.  63  Tex.  30. 

3  At  common  law  this  was  part  of  the  postea.     See  3  Bl.  Com.  386. 
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The  verdict  to  be  recorded  is  that  vvhicli  the  jnry  fiuiilly 
agree  on  and  render  into  court/  and  the  recorded  one  controls.^ 

1  Until  the  verdict  is  "recorded"  in  the  legal  sense,  it  is  within  the  power 
of  the  jury  under  the  court's  instructions;  and  consequently  where 
the  jury  returned  a  sealed  verdict  which,  according  to  the  appeal 
book,  was  "entered  on  the  record  of  the  court,"  but  in  fact  was  only 
noted  in  the  rough  minutes,  it  was  proper  to  permit  the  jury  to  take  thu 
case  again.  In  this  situation  the  verdict  finally  returned  was  the  ver- 
dict to  be  recorded  formally  in  the  record  proper.  Warner  v.  New 
York  C.  E.  Co.  52  N.  Y.  437,  11  Am.  Rep.  724. 

'Hence  a  suggestion  that  the  dollar  mark  found  in  the  recorded  verdict 
was  not  in  the  one  returned  was  ignored.  Leftwich  v.  Day,  32  Minn. 
512,  21  N.  W.  731. 

In  Lambert  v.  Borden,  10  111.  App.  648,  it  was  held  on  appeal  that  a  re 
corded  verdict  against  defendant  was  the  legal  verdict,  and  prevailed 
over  the  actual  one,  which  was  against  "defendants."  See  also 
Brewer  &  H.  Brewing  Co.  v.  Hermann,  88  111.  App.  285. 

After  verdict  is  recorded  it  will  not  be  amended  on  jurors'  affidavits  that 
it  meant  a  different  amount  from  that  expressed.  Dean  v.  New  York, 
29  App.  Div.  350,  51  N.  Y.  Supp.  586. 

The  duty  of  recordation,  like  the  other  entries  leading  to 
the  judgment,  is  a  ministerial  one,  and  the  clerk's  failure  does 
not  deprive  the  parties  of  the  benefit  of  the  verdict,  which  ma} 
be  entered  at  a  later  time ;'  the  omission  properly  to  record  the 
verdict  is  an  irregularity  only.^ 

1  Holt  V.  Holt,  107  Cal.  258,  40  Pac.  390  (divorce  action  tried  to  a  jury). 

The  court  may  subsequently  divert  the  entry  of  any  verdict  found  on  the 
record  to  be  the  one  rendered.  Gross  v.  Sloan,  58  111.  App.  302; 
O'Keefe  v.  Kellogg,  15  111.  347. 

SGunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  .'i04;  State  v.  Levy,  24  Minn.  362 
(where  entry  of  verdict  after  discharge  of  jury  was  held  not  to  im- 
pair the  verdict,  where,  before  their  discharge,  it  was  read  to  them, 
and  they  were  asked  if  it  was  their  verdict,  and  they  assented  to  it, 
even  though  a  statute  substantially  required  the  clerk  to  immediately 
record  the  verdict  and  then  read  it  to  the  jury  before  their  dis 
charge).  As  to  what  properly  constitutes  a  recording,  see  Warner  v. 
New  York  C.  R.  Co.  52  N.  Y.  437,  443,  11  Am.  Rep.  724  (per  Folger 
J.). 

2.  Necessity  of  entering  and  recording  the  judgment. 

Speaking  generally,  and  keeping  in  mind  the  variant  techni- 
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cal  terms  made  by  statutes,  it  is  requisite  to  a  teclmical  judg- 
ment that  there  shall  be  an  entry  of  it  in  some  permanent  book 
or  record.^ 

The  judgment  is  the  declaration  made  by  the  judge  when  he 
decides  the  case,  while  the  entry  of  it  is  the  official  memorial 
thereof  f  but  there  must,  in  any  event,  be  some  record  to  prove 
the  judgment.* 

iGunn  V.  Plant,  94  U.  S.  664,  24  L.  ed.  304;  Green  v.  Van  Buskerk,  3 
Wall.  448,  18  L.  ed.  245;  Boker  v.  Bronson,  5  Blatchf.  5,  Fed.  Gas. 
No.  1,606;  Sprigg  v.  Wells,  5  Mart.  N.  S.  104;  Case  ^.  Plato,  54  Iowa, 
64,  6  N.  W.  128;  Raymond  v.  Smith,  1  Met.  (Ky.)  65,  71  Am.  Dec. 
458;  Schenectady  &  S.  PI.  Koad  Co.  v.  Thatcl}er,  6  How.  Pr.  226. 

Under  statutes  providing  for  the  entry  of  the  "judgment  in  the  judgment 
book,"  the  entry  is  essential;  and  a  paper  prepared  by  the  judge  in 
the  form  of  a  judgment  and  filed  with  the  clerk  may  be  an  order  for 
judgment,  but  is  not  the  judgment  itself.  I^ocke  v.  Hubbard,  9  S.  D. 
364,  69  N.  W.  588;  Maurin  v.  Carnes,  71  Minn.  308,  74  N.  W.  139; 
Rockwood  V.  Davenport,  37  Minn.  533,  5  Am.  St.  Rep.  872,  35  N.  W, 
377,  citing  cases;  Re  Weber,  4  N.  D.  119,  28  L.R.A.  621,  59  N.  W. 
523;  Knapp  <r.  Roche,  82  N.  Y.  366;  Bowman  v.  Tallman,  28  How.  Pr. 
482. 

The  docketing  and  filing  of  the  judgment  roll  will  not  supply  the  want  of 
entry  in  the  book.  Rockwood  v.  Davejiport,  37  Minn.  533,  5  Am. 
St.  Rep.  872,  35  N.  W.  377. 

Entire  failure  to  make  up  a  record  would  not  defeat  rights  of  parties.  The 
record  is  but  evidence  of  the  judgment.  Newman  v.  Cincinnati,  18 
Ohio,  323.  Not  final  till  recorded,  though  announced.  Condee  v.  Bar- 
ton, 62  Cal.  1. 

For  a  general  discussion  and  collation  of  cases  on  what  is  necessary  tu 
complete  tlie  judgment  by  entry  or  record  for  all  purposes,  see  note  to 
28  L.R.A.  621. 

Recording  the  verdict,  see  ante,  §  1. 

2  Every  interlocutory  or  final  judgment  shall  be  signed  by  the  clerk  and 
filed  in  his  office,  and  such  signing  and  filing  shall  constitute  the 
entry  of  the  judgment.     N.  Y.  Code  Civ.  Proc.  §  1236. 

Rendition  and  entry  distinguished.  Gray  v.  Palmer,  28  Cal.  416;  Fred 
Miller  Brewing  Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  590,  82  Am.  St.  Rep. 
529,  82  N.  W.  1023. 

In  Davis  v.  Shaver,  6]  N.  C.  (Pliill.  L.)  18,  91  Am.  Dec.  92,  this  was 
brought  out  by  the  court,  wliich  explained  that  since  a  nunc  pro  tunc 
entry  presupposes  that  a  judgment  was  in  fact  previously  entered,  it 
must  follow  that  the  entry  is  a  mere  memorial  of  the  judgment,  and 
not  the  very  judgment.  See  also  Bauman  v.  New  York  C.  R.  Co.  10 
How.  Pr.  218;  Grant  v.  Root,  3  Cow.  354;   Sieber   >.  Frink,  7   Coin. 
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]48,  2  Pac.  90]  ;  Lick  v.  Stockdale,  18  Cal.  223;  Casement  v.  Ringgold, 
28  Cal.    335. 

For  a  full  discussion  of  tlie  nature  and  purpose  of  the  entering  and  re- 
cording of  the  acts  of  the  court  under  the  California  Code,  and  tin- 
manner  in  wliich  tliey  are  to  be  done,  see  Von  Schmidt  v.  Widber,  90 
Cal.  5]],  34  Pac.  109. 

3  See  cases  cited  in  note  to  28  L.E.A.  635,  wherein  it  is  shown  that  an 
order  for  judgment  is  not  admissible  as  a  judgment. 

For  an  explanation  of  the  reason  and  policy  of  the  practice  of  announcing 
the  judgment,  and  then  recording  the  same  under  the  signature  of 
the  judge  in  a  public  record,  see  Montgomery  v.  Viers,  130  Ky.  694, 
114  S.  W.  251. 


3.  Authority  and  duty  to  enter  judgment. 

The  rendition  of  the  judgment  is  an  act  of  the  court,  which 
none  but  the  judge  can  perform,  while  the  entry  of  it,  that  is 
to  say,  the  ministerial  act,  is  the  office  of  the  clerk;  but  the 
authority  to  make  the  entry  must  come  either  from  the  judge's 
special  direction,  or  from  a  stage  in  the  proceedings  wherein  it 
is  made  the  clerk's  duty,  without  further  order,  to  enter  the 
judgment,  which,  under  the  law  must  follow  the  verdict. ■'^ 

Where  a  jury  issue  is  made  up  out  of  another  court,  the  judg- 
ment is  to  be  entered  by  the  court  which  has  the  case,  and  not  by 
the  one  which  tries  the  issue.^  The  judge's  duties  may  be  minis- 
terial in  so  far  as  they  involve  only  the  manual  writing  of  the 
legal  result.^ 

ILacoste  v.  Eastland,  117  Cal.  673,  49  Pac.  1046.  But  the  action  of  the 
clerk  in  entering  the  judgment  erroneously  is  the  act  of  the  court,  when 
the  same  is  assailed.    Dillon  v.  Porter,  36  Minn.  341,  31  N.  W.  56. 

Entry  and  docketing  are  ministerial  acts:  one  to  measure  the  time  of  the 
judgment,  and  the  other  for  purpose  of  lien.  Los  Angeles  County  Bank 
V.  Raynor,  61  Cal.  145. 

The  ministerial  entry  must  rest  on  judicial  authority,  and  is  void  if  a 
legal  judgment  be  lacking.    Stearns  v.  Aguirre,  7  Cal.  443. 

And  where  the  entry  was  not  under  the  general  authority  of  the  court 
rules  as  to  the  entry  of  judgments  on  certain  days,  an  entry  by  the 
clerk  without  the  special  authority  of  the  judge  was  void.  Washing- 
ton Nat.  Bank  v.  Williams,  188  Mass.  103,  74  N.  e.  470. 

Dictum  that  the  clerk,  in  entering  the  judgment  in  the  judgment  book, 
performs  a  merely  clerical  act  and  therein  exercises  the  authority  of 
the  court.    Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588. 

Where  it  is  the  duty  of  the  clerk  to  make  entry,  it  is  immaterial  that  he 
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was  requested  thereto  by  one  not  a  party.  Re  Cook,  77  Cal.  220,  1 
L.R.A.  567,  11  Am.  St.  Rep.  267,  17  Pac.  923,  19  Pac.  431. 

Clerk  cannot  in  judge's  absence  enter  judgment,  even  on  written  order. 
Aspden's  Appeal,  24  Pa.  182. 

Docket  entries  made  in  the  clerk's  office  by  a  deputy,  and  not  in  the  court 
room,  are  valid.     Johns  v.  Fritchey,  39  Md.  258. 

That  giving  two  orders  for  judgment  do  not  impair  the  judgment,  see  Caro- 
lina Grocery  Co.  v.  Moore,  63  S.  C.  184,  41  S.  E.  88. 

Where  the  practice  is  to  receive  the  verdict  in  writing  and  file  it,  judgment 
thereon  can  be  entered  clerically  without  further  minute  entry;  other- 
wise as  to  verdicts  received  orally,  for  there  a  minute  entry  is  essen- 
tial.    Gunn  v.  Plant,  94  U.  S.  664,  24  L.  ed.  304. 

The  clerk  cannot  make  up  in  the  record  a  judgment  not  j\idicially  entered. 
Claughton  v.  Block,  24  Miss.  185. 

Entry  by  the  clerk  on  a  verdict  that  is  in  law  a  nullity  will  be  taken 
for  nothing.  Pressed  Steel  Car  Co.  v.  Steel  Car  Forge  Co.  79  C.  C.  A. 
130,  149  Fed.  182. 

2  When  a  law  issue  is  sent  over  from  orphans'  court  in  Maryland,  the  ver- 

dict should  be  certified  back,  and  the  amount  of  costs  and  the  judg- 
ment should  be  entered  by  the  orphans'  court.  Levy  v.  Levy,  28  Md. 
25. 

3  Under  the  Texas   statutes  when  a  general  verdict  is   received,  and  all 

motions  are  disposed  of,  there  remains  nothing  for  the  judge  but  the 
ministerial  act  of  entering  the  judgment  which  legally  follows.  Car- 
will  v.  William  M.  Cameron  &  Co.  102  Tex.  171,  114  S.  W.  100. 

Under  the  statutes  in  some  of  the  states  it  is  the  duty  of 
counsel  for  the  party  in  whose  behalf  the  judgment  is  taken 
to  prepare  the  judgment  roll  ;^  at  least  where  there  is  any  doubt, 
under  the  terms  of  the  statute,  whether  or  what  particular 
papers  are  part  of  it.^  Ordinarily  it  is  a  ministerial  duty  of 
the  clerk.^ 

IKnapp  V.  Roche,  82  N.  Y.  366. 

The  court  may  direct  that,  if  plaintiff  does  not  enter  his  judgment,  defend- 
ant may  do  so.     Wilson  v.  Simpson,  84  N.  Y.  674. 

The  judgment  roll  must  be  prepared  and  furnished  to  the  clerk  by  the  at- 
torney for  the  party  at  whose  instance  the  final  judgment  is  entered, 
except  that  the  clerk  must  attach  thereto  the  necessary  original  pa- 
pers on  file.  But  the  clerk  may,  at  his  option,  make  up  the  entire 
judgment  roll.     N.  Y.  Code  Civ.  Proc.  §  123S. 

2  As  to  provision  for  defendant's  arrest  in  postea,  see  Bacon  v.  Grossmann, 

90  App.  Div.  204,  86  N.  Y.  Supp.  66. 

3  The  failure  of  the  clerk  to  make  up  the  judgment  roll  formally  because 
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after  entry  of  judgment  and  record,  tlie  papers  liad  been  removed  from 
(lie  clerk's  possession,  was  a  ministerial  omission.  Connor  v.  McCoy, 
S3  S.  C.  165,  65  S.  E.  257   (collateral  attack  on  judicial  sale). 

Notice  to  enter  the  judgment  is  not  usually  required,  unless 
by  terms  of  the  statutes  or  by  a  stage  of  the  ease  which  ab- 
solves the  parties  or  their  counsel  from  taking  notice  of  all 
proceedings  in  the  case,^  but  under  a  statute  requiring  the  giv- 
ing of  notice  to  substitute  an  attorney  when  one  dies,  is  sus- 
pended, or  removed,  it  is  error,  without  such  procedure,  to  go  on 
and  enter  up  the  judgment.^ 

1  For  the  purpose  of  fixing  the  time   to   move   for   new   trial   under  tlie 

Montana  statutes,  it  is  essential  that  there  be  notice  given  to  the  de- 
feated party  of  the  entry  of  the  judgment.  State  ex  rel.  Cohn  v.  Dis 
trict  Ct.  38  Mont.  319,  99  Pac.  139. 
Under  the  North  Dakota  practice  and  statutes  the  order  for  judgment 
may  be  made  ex  parte,  and  orders  made  in  another  district  by  the 
judge  thereof,  who,  however,  had  acted  in  the  case,  were  upheld. 
Gould  v.  Duluth  &  D.  Kiev.  Co.  3  N.  D.  96,  54  N.  W.  316. 

2  No  subsequent  proceeding,  whether  or  not  it  ordinarily  requires  a  notice, 

can  he  taken  till  after  the  thirty  days  required  by  statute  to  elapse 
after  the  notice  to  substitute;  hence  it  was  not  sufficient  to  send  the 
bill  of  costs  with  a  letter  stating  that  it  was  sent  to  the  party  for  the 
reason  that  his  former  attorney  was  no  longer  entitled  to  act.  Com- 
mercial Bank  v.  Foltz,  13  App.  Div.  603,  43  N.  Y.  Supp.  985. 

4.  Books  for  entry  or  record. 

The  record  must  be  in  the  record  book  of  the  court  or  in  the 
particular  book  which  the  statute  prescribes  for  the  keeping 
of  judgments;'  but  it  does  not  follow  that  entry  in  a  book  not 
usually  devoted  to  the  recording  of  the  judgment  proper  or  to- 
the  recording  of  the  particular  kind  of  judgments  will  invali- 
date the  judgment.^ 

After  the  record  of  the  judgment  a  docketing  or  indexing 
or  both  are  essential  to  the  creation  of  a  lien  on  the  debtor's 
property  or  to  the  enforcement  of  the  judgment.^  These  mat- 
ters have  not  been  considered  as  pertinent  to  the  scope  of  the 
present  book. 

1  The  clerk  shall,  in  addition  to  the  docket  books  required  to  be  kept  by 
law,  keep  a  book  styled  the  "judgment  book,"  in  which  he  shall  record 
all  judgments  entered  in  his  office.    N.  Y.  Code  Civ.  Proc.  §  1236. 
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Clerk  must  keep  a  "judgment  book,"  in  wliich  judgments  must  be  entered. 

Cal.  Code  Civ.  Proe.  §  668. 
Under  statutes  requiring  a  judgment  book,  see  Mauriu  v.  Carnes,  71  Minn. 

308,  74  N.  W.  ]39;  Eockwood  v.  Davenport,  37  Minn.  533,  5  Am.  St. 

Rep.  872,  35  N.  W.  377;  Re  Weber,  4  N.  D.  138,  28  L.K.A.  621,  59  N. 

W.  523;  Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588.      See  also  note 

following. 

Tnsufficiejit  to  enter  in  judge's  calendar  vifhen  that  is  not  a  court  record 

book.     Traer  v.  Whitman,  50  Iowa,  443,  9  N.  W.  339. 
The  writing  of  the  judgments  on  sheets  with  »  typewriter,  which  sheets 
were  kept  in  a  case  labeled  "judgment  book"  in  order,  till  there  were 
enough  to  bind  into  a  book  in  the  same  order,  constitutes  a  judgment 
book  under  the  North  Dakota  statutes.    The  binding  of  the  sheets  was 
not  essential.     Lynch  v.  Burt,  67  C.  C.  A.  305,  132  Fed.  417. 
Pending  the  trial,  the  clerk  keeps  the  record  by  short  notes  or  minutes, 
which  are  afterwards  to  be  extended  into  the  judgment,  but  till  then 
his  minute  book  stands  as  the  record.     Pruden  v.  Allen,  23  Pick.  184, 
34  Am.  Dec.  51. 
^  Separate  books  for  legal  and  equitable  judgments  are  not  required  under 
a  statute  calling  for  a  judgment  book.     Whitney  v.  Townsend,  67  N. 
Y.  40. 
And  entry  of  n  judgment  in  the  "decree  book"  was  not  fatal  where  the 
judgment  book  was  kept  in  two  books,  the  decree  book  and  the  judg- 
ment book.     Thompson  v.  Bickford,  19  Minn.  17,  Gil.  1. 
So,  where  the  judgment  was  entered  in  the  book  kept  for  registry  of  actions 
and  entry  of  judgments,  though  the  statute  called  for  a  book  for  each. 
Jorgensen  v.  Griffin,  14  Minn.  464,  Gil.  346. 
So,   of  the  entry  in  the   "minute  book,"  so  labeled,  instead   of  the   one 
labeled  "judgment  by  the  court"   (Wolf  v.  Great  Falls  Water  Power 
&  Townsite  Co.  15  Mont.  49,  38  Pac.  115)  ;   or  of  the  entry  in  book 
known  as  "journal  of  proceedings,"  instead  of  that  known  as  "judg- 
ment book"    (Work    v.   Northern  P.   R.   Co.    11   Mont.   513,   29   Pac. 
280). 
In  Carr  v.  Bosworth,  72  Iowa,  530,  34  N.  W.  317,  the  statute  under  con- 
sideration required  the  clerk  "to  keep  the  following  books"  in  which 
the  business  of  the  courts  shall  be  entered:   "A  book  containing  the 
entries  of  the  proceedings  of  the  court,  which  may  be  known  as  the 
'record  book,' "  and  other  books  named.    It  was  held  that  this  did  not 
require  all  judgments  to  be  entered  in  one  book  called  the  "record 
book;''  but  that  the  statute  was  directory  in  this  respect,  requiring' 
simply  that  the  proceedings  be  entered  of  record  in  one  or  more  books, 
according  to   the  needs   and   discretion  of  the   proper  officers   of   the 
court.     Hence  the  keeping  of  a  book  for  a  particular  kind  of  decrees 
was  sustainable.     Entry   in   the   permanent   judgment   record   in   tlic 
first  instance,  without  an  entry  in  the  minute  book  or  trial  docket,  is 
first  fatal.    Bond  v.  Citizens'  Nat.  Bank,  65  Md.  498,  4  Atl.  893. 
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3  See  note  to  28  L.E.A.  632;  Burns  v.  Ross,  7  L.R.A.(N-S.)  415,  and 
note,  215  Pa.  293,  114  Am.  St.  Rep.  526,  64  Atl.  526. 

5.  The  judgment  and  what  it  must  show. 

The  judgment  consists  simply  of  the  "sentence  of  the  law 
pronounced  by  the  court  upon  the  matter  contained  in  the  rec- 
ord." ^  Accordingly,  neither  the  minute  entry  nor  the  order  for 
judgment  is  the  judgment,  if  the  statutes  or  the  practice  of  the 
particular  jurisdiction  look  towards  a  further  and  formal  of- 
ficial memorial  of  the  decision.^ 

The  memorandum  of  decision,  or  the  opinion  of  the  judge 
giving  his  reasons  for  the  judgment,  is  not  a  part  of  the  judg- 
ment.* 

1  Judgment  defined.     3  Bl.  Com.  395. 

An  announcement  that  plaintilT  was  entitled  to  a  sum  found  due  l)y  ver- 
dict, but  adding  thereto  illegal  conditions  and  denying  execution,  was 
not  a  judgment.  State  ex  rel.  St.  Louis,  K.  &  N.  W.  E.  Co.  v.  Klein, 
140  Mo.  502,  41  S.  W.  895. 

Where  a  judgment  had  been  rendered,  and  counsel  had  drawn  up  a  journal 
entry,  and  the  clerk  had  filed  and  recorded  this,  it  was  the  judgment 
of  the  court  till  set  aside.  Boynton  v.  Crockett,  12  Okla.  57,  69  Pac. 
869;  and  see  Dillon  v.  Porter,  30  Minn.  341,  31  N.  W.  56. 

ZDean  v.  Williams,  1  Chand.  (Wis.)  22,  2  Pinney  (Wis.)  91;  Murray  v. 
Soribner,  70  Wis.  228,  35  N.  W.  311;  All  Kle  v.  McLean,  3  Idalin,  70, 
20  Pac.  937;  Chesterson  v.  Munson,  20  Minn.  303,  3  N.  \V.  095;  Pres- 
ton V.  Hearst,  54  Cal.  595;  Newbould  i.  Stewart,  15  Mich.  155;  Mac- 
nevin  v.  Macnevin,  63  Cal.  186;  Delaware,  L.  &  W.  R.  Co.  v.  Burkard, 
109  N.  Y.  648,  16  X.  E.  550;  Becker  v.  Koch,  104  N.  Y.  394,  58  Am. 
Rep.  517,  10  N.  E.  701;  Lentilhon  v.  New  York,  3  Sandf.  721;  National 
L.  Ins.  Co.  V.  Scheffer,  131  U.  S.  C.  C.  Ill,  20  L.  ed.  1110;  Bell  v. 
Otts,  101  Ala., 186,  46  Am.  St.  Rep.  117,  13  So.  43;  Thomas  v.  Ander- 
son, 55  Cal.  43.  In  these  foregoing  cases  it  was  held  that  no  judgment 
existed  from  which  an  appeal,  writ  of  error,  or  other  review  would 
lie.     See  also  note  28  L.R.A.  030. 

Must  be  entered  and  show  date  of  entry,  for  purpose  of  taking  writ  of 
error.    Pittsburg  Steel  Co.  v.  Streety,  60  Pla.  183,  53  So.  505. 

Mere  judgment  that  plaintiff  be  nonsuited  is  not  judgment  supporting  ap- 
peal.    Goldring  v.  Reid,  60  Fla.  78,  53  So.  503. 

Entry  that  judgment  is  rendered,  held  a  mere  clerk's  statement  that  it  was 
rendered.     Wheeler  v.   Scott,  3   Wis.   362. 

Record  of  a  verdict  with   order  for   judgment  thereon   is  not  the  judg- 
ment.    Smith  \.  Steel,  81  Mo.  455. 
An  entry  in  the  "rough  minutes"  or   "blotter,"  it  being  a  mere  clerk's 
Abbott,  Civ.  .Jur.  T.— 54. 
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memorandum,  was  held  not  to  make  a  judgment.    Brownell  v.  Superior 

Ct.  157  Cal.  703,  109  Pac.  91. 
The  docket  entry  "judgt"  was  held  to  be  a  regular  judgment  on  which 
the  clerk  had  the  power  to  enter  up  the  judgment.     Davis  v.  Shaver, 

61  N".  C.    (Phill.  L.)   18,  91  Am.  Dec.  92;  Jacobs  v.  Burgwyn,  63  N. 

C.  193;  Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E.  821. 
Verdict  and  order  of  judge  on  his  docket,  but  none  on  record,  is  no  judg- 
ment.    Edwards  v.  Evans,  61  111.  492. 
sporgotson  v.  Raubitschek,  87  N.  Y.  Supp.  503. 
All  the  adjudicative  incidents  that  follow  the  decision  are  a  part  of  the 

judgment,    and    should    be    recorded    by    the   clerk    as    part    thereof. 

Thomas  v.  Thomas,  98  Me.  184,  56  Atl.  651. 

The  judgment  must  show  the  parties  plaintiff  and  defendant,^ 
and  Avhich  of  them  prevailed,^  especially  if  there  are  several 
parties  on  the  one  side,'  and  express  with  certainty  the  amount 
or  the  redress  awarded.* 

1  TIic  defendants  may  be  described  by  the  reference  to  the  title  of  the 
cause,  without  naming  them.  First  Nat.  Bank  v.  Garland,  109  Mich. 
515,  33  L.R.A.  83,  63  Am.  St.  Kep.  597,  67  N.  W.  559. 

Where  it  has  the  style  of  tlie  case  at  the  head,  sliowing  definitely  tliat 
the  parties  are  the  same  as  those  mentioned  in  the  declaration,  it 
suffices  without  naming  them  in  the  body  of  the  judgment.  Taylor  i . 
Branham,  35  Pla.  297,  39  L.R.A.  362,  48  Am.  St.  Rep.  249,  17  So. 
552. 

Judgment  on  verdict  against  defendants  is  good  as  against  all  defendants, 
including  those  omitted  from  docket  entry  by  clerical  error  (Hendry  v. 
Crandall,  131  Ind.  42,  30  N.  E.  789)  ;  for  the  word  "defendants"  in 
judgment  is  explainable  by  the  whole  record  (Boiling  v.  Speller,  90 
Ala.  269,  11  So.  300). 

The  words  "administrator  of  estate  of"  named  person,  following  the  name 
of  a,  defendant,  will  be  treated  as  mere  description,  and  will  not 
make  the  judgment  one  against  the  estate  or  against  him  in  his  repre- 
sentative capacity.  Rich  v.  Sowles,  15  L.R.A.  850,  and  cases  cited  in 
note  p.  852. 

Under  the  statutes  of  Texas  the  judgment  in  favor  of  a  minor  suing  by 
next  friend  should  be  in  the  name  of  the  next  friend  for  the  use  of 
the  minor.  Missouri,  K.  &  T.  R.  Co.  v.  Walden,  —  Tex.  Civ.  App.  — . 
46  S.  W.  87. 

If  defendant  has  two  names  by  which  he  is  known,  judgment  by  either  is 
good.     Isaacs  v.  Mintz,  33  N.  Y.  S.  R.  423,  11  N.  Y.  Supp.  423. 

2  Must  show  for  whom  it  was  given.  Fuller  Watchman's  Electrical  De- 
tector Co.  V.  Louis,  50  111.  App.  428. 
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Failure  to  specify  that  judgment  for  plaintiffs  was  against  defendant  was 
immaterial  if  the  record  plainly  shows  it.  Smith  v.  Kiene,  231  JIo. 
215,  132  S.  W.  1052. 

"In  substance  it  must  show  intrinsically  and  distinctly,  and  not  inferential- 
ly,  that  the  matters  in  the  record  had  been  determined  in  favor  of  one 
of  the  litigants,  or  that  the  rights  of  the  parties  had  been  adjudicat- 
ed;" hence  a  judgment  for  costs  for  one  was  bad  because  not  disposing 
of  the  issues.     Scott  v.  Burton,  6  Tex.  322,  55  Am.  Dec.  782. 

SMust  show  which  of  two  plaintiffs  or  defendants  was  entitled  or  bound. 
C.  Aultman  &  Co.  v.  Wirth,  45  111.  App.  614. 

The  singular  form  of  the  word  may  be  sufficient  to  include  the  plural  of 
plaintiff  or  defendant.  Roach  v.  Blakey,  89  Va.  767,  17  S.  E.  228; 
Turner  v.  Houston,  —  Tex.  Civ.  App.  — ,  43  S.  W.  69. 

'Tlaintiff"  held  to  mean  plaintiffs.    Ellis  v.  Dunn,  3  Ala.  632. 

*  "Four  hundred  and  sixty-one  and  53/100  damages"  is  insufficient  to  show 
any  money  award.    Carpenter  v.  Sherfy,  71  111.  427. 

For  the  sum  of  "$86.83,  with  interest,"  is  for  a  sum  certain.  Etheridge  v. 
Middleton,  1  Marv.  (Del.)   139,  40  Atl.  714. 

If  the  sum  be  in  blank  the  judgment  is  void.  Custer  County  v.  Moon,  8 
Okla.  205,  57  Pac.  161;  Bludworth  v.  Poole,  21  Tex.  Civ.  App.  551,  53 
S.  W.  717. 

The  amount  of  costs,  being  a  part  of  the  judgment,  must  be  adjusted  be- 
fore entry  in  the  judgment  book;  hence  an  entry,  with  a  blank  for 
costs,  was  void  for  purpose  of  appeal.  Lentilhon  v.  New  York,  3 
Sandf.  721. 

But  a  judgment  for  " dollars,  costs,"  while  deficient  for  purpose  of 

appeal,  may  support  a  lien.     Richardson  v.  Rogers,  37  Minn.  461,  35 
N.  W.  270. 

The  judgment  need  not  specify  how  much  of  damages  is  punitive  and  how 
much  compensatory.    Hambly  v.  Hayden,  20  R.  I.  558,  40  Atl.  417. 

If  the  judgment  is  on  a,  demand  payable  in  coin,  the  judgment  should 
sound  in  coined  dollars  and  parts  of  dollars,  providing  that  such  form 
of  judgment  has  been  duly  prayed  in  the  complaint.  Note  to  29  L.R.A. 
593,  citing  leading  ease  of  Bronson  v.  Rodes,  7  Wall.  229,  19  L.  ed. 
141,  and  many  other  cases. 
Failure  to  enter  judgment  de  boms  testatoris,  as  it  should  have  been,  was 
held  a  clerical  error  remediable  on  appeal.  Carrington  v.  Odom,  124 
Ala.  529,  27  So.  510. 

Under  statutes  in  many  of  the  states  it  is  now  provided  that 
a  judgment  may  be  taken  against  one  or  more  of  several  co- 
defendants,  letting  the  action  stand  or  be  dismissed  as  against 
the  ones  not  served,  or  entering  it  against  all,  to  be  enforced 
against  those  not  served  on  a  motion  to  show  cause.     When 
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a  judgment  is  thus  entered  it  must  show  which  of  the  defendants 
are  bound.  ^ 

Reference  to  the  verdict  may  aid  the  statement  of  the  amount 
or  description  of  the  parties.^  If  necessary  to  afford  a  basis 
for  the  judgment,  it  should  refer  to  the  verdict  ^  or  the  plead- 


1  That  judgment  may  be  against  one  of  codefendants  and  not  tlie  others, 

see  N.  Y.  Code  Civ.  Proc.  §  1204,  Cal.  Code  Civ.  Proc.  §§  578,  57U. 
In  New  Jersey  if  one  is  in  court,  the  plaintiff  may,  by  express  provision 

of  statute,  proceed  to  judgment  against  all  defendants.     Gen   Stat. 

p.  2336,  §  2;  United  States  use  of  Sayre  &  F.  Co.  v.  Griefen,  72  N. 

J.  L.  1,  60  Atl.  513. 
Under  a  statute  allowing  entry  against  all  to  be  enforced,  as  to  those 

not  served,  only  against  the  joint  property  of  all  the  defendants,  it 

was   held  not  error  to   enter  it  against  those   served  only.     Dillon  v. 

Porter,  36  Minn.  341,  31  N.  W.  56. 
And,  where  the  surety,  but  not  the  principal,  was  served  in  action  on  a 

bond,  it  was  held  proper  to  enter  judgment  against  the  surety  only. 

Eehm  v.  Halverson,  197  111.  378,  64  N.  e.  388,  citing  Coursen  v.  Brown- 
ing 86  111.  57. 
If  entered  against  all  defendants,  it  is  void.     Roberts  v.  Pawley,  50  S.  C. 

491,  27  S.  E.  913. 

2  "Eecover  of  said  defendant  the  said  sum  of  dollars,  so  assessed  as 

aforesaid,"  sufficiently  refers  to  the  sum  found  by  the  verdict.  Ellis 
V.  Dunn,  3  Ala.  632. 

A  line  of  Illinois  eases  holds  that  judgment  on  the  verdict  must  show 
for  whom  the  judgment  was  given  and  for  how  much,  a  bare  reference 
to  the  verdict  being  insufficient.  Sears  v.  Sears,  8  111.  47;  Faulk  v. 
Kellums,  54  111.  188;  Schermerhorn  v.  Mitchell,  15  III.  App.  418; 
Fitzsimmons  v.  Munch,  74  111.  App.  259. 

Recital  in  record,  "Judgment  on  verdict  for  $3,000,  and  costs,"  is  insuf- 
ficient, on  appeal,  to  show  that  there  was  a  judgment.  Martin  v. 
Earnhardt,  39  111.  9. 

3  A  recital  in  a  judgment  in  an  equitable  action  that  the  court  made  it.'i 

findings  "from  the  verdict  of  the  jury"  sufficiently  shows  that  the 
judgment  was  based  on  the  verdict.  Goldman  v.  Rogers,  85  Cal.  574, 
24  Pac.  782. 
*The  judgment  need  not  be  entered  on  the  foot  of  the  complaint,  though 
that  guards  against  error,  but  may  be  on  n  separate  paper.  Melchers 
V.  Moore,  62  S.  C.  386,  40  S.  E.  773". 

6.  Minutes,  judgment-roll,  and  record. 

Pending  the  making  up  of  the  judgment  roll  ^  or  the  record, 


XXVin. ^EECOEDING  VEEDICT  AND  ENTERING  JUDGMENT.       853 

the  clerk's  minutes  are  a  temporary  record.^  They  should  con- 
tain sufficient  data  to  make  resort  to  memory  unnecessary  in 
later  extending  the  judgment  therefrom.^ 

1  Duty  to  make  up  the  judgment  roll,  see  ante,  §  3. 

2  Minutes  are  temporary  record.     Read  v.  Sutton,  2  Cush.  ]]5. 

3  It  is  not  a  commendable  practice  for  the  clerk  to  take  very  abridged 

minutes,  such  as  the  single  word  "judgment,"  and,  from  memory  of 
the  particulars  of  the  judgment,  extend  it  in  formal  language  on  the 
record.     Montgomery  v.  Murphy,  19  Md.  576,  81  Am.  Dec.  652. 
Kie  want  of  a  minute  entry  of  the  verdict  does  not  impair  the  duly  entered 
judgment.    Gunn  v.  Plant,  94  U.  S.  664,  24  L.  ed.  304. 

The  judgment  roll,  as  it  is  known  in  many  states,  consists 
of  the  material  papers  in  the  case  leading  to  the  judgment ;  and 
the  statutes  usually  prescribe  and  enumerate  what  papers  are 
necessary,  which  ordinarily  include  the  summons,  pleadings, 
other  papers  or  orders  showing  the  continuity  of  the  case  to- 
wards a  judgment,  the  verdict  or  postea,  and  the  judgment  prop- 
er.-' Unless  a  particular  form  is  required  by  statute,  the  col- 
lation of  the  papers  into  an  ordinary  parcel,  with  the  proper 
marks  and  indorsements,  is  a  sufficient  judgment  roll.^ 

1  Precisely  what  must  be  embodied  in  the  record  or  judgment  roll  depends 
very  largely  on  the  terms  of  the  statutes  in  the  various  states.  See 
the  footnotes  following. 

N.  Y.  Code  Civ.  Proc.  §  1237,  requires  that  it  contain  the  summons,  plead- 
ings or  copies  thereof,  the  final  judgment  and  the  interlocutory  judg- 
ment, if  any,  or  copies  thereof,  and  each  paper  on  file  or  a  copy  thereof, 
and  a  copy  of  each  order,  which  in  any  way  involves  the  merits  or 
necessarily  affects  the  judgment.  If  judgment  is  taken  after  a  trial, 
the  judgment  roll  must  contain  the  verdict,  report,  or  decision;  each 
offer,  if  any,  made  as  prescribed  in  this  act;  and  the  exceptions  or 
case  then  on  file.  In  jury  trials  the  judgment  roll  contains  "the 
pleadings,  a  copy  of  the  verdict  of  the  jury,  ...  or  findings  of 
court  or  referee,  all  bills  of  exceptions,  ...  a  copy  of  any  order 
made  on  demurrer,  or  relating  to  change  of  the  parties,  and  a  copy 
of  the  judgment."     Cal.  Code  Civ.  Proc.  §  670. 

At  the  common  law  the  record  was  a  "history  of  the  most  material  pro- 
ceedings in  the  cause,  entered  on  a  parchment  roll  and  continued  down 
to  the  present  time;  in  which  must  be  stated  the  original  writ  and 
summons,  all  the  pleadings,  the  declaration,  view  or  oyer  prayed,  the 
imparlances,  plea,  replication,  rejoinder,  continuances,  and  whatever 
further  proceedings  have  been  had,  all  entered  verbatim  on  the  roll. 
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and  also  the  issue  or  demurrer,  and  rejoinder  tliereon."  3  Bl.  Com. 
317. 

"There  came  a  jury  of  and  eleven  others,''  suffices  to  show  a  law- 
ful jury.     Ellis  v.  Dunn,  3  Ala.  632. 

On  a  recital  that  a  jury  was  had  and  was  sworn,  and  that  it  was  accord- 
ing to  law,  all  presumptions  as  to  the  regularity  of  the  jury  are  al- 
lowable.    Martin  v.  Earnhardt,  39  111.  9. 

Verdict. — Overton  v.  National  Bank,  3  N.  Y.  S.  R.  169. 

Failure  to  include  the  verdict  where  judgment  is  entered  after  death  of  a 
party  is  an  error  which  may  be  corrected  by  the  court  thereafter. 
Re  Miller,  70  Hun,  61,  22  N.  Y.  Supp.  n04. 

Where  an  issue  arising  in  an  equitable  action  is  sent  to  a.  jury,  the  ver- 
dict is  a  part  of  the  judgment  roll,  and  it  is  sufiSciently  recorded  by 
filing  as  a  part  thereof.    Goldman  v.  Rogers,  85  Cal.  574,  24  Pac.  782. 

Tlie  dork  cannot  include  in  the  postea  a  recital  that  the  cause  is  one  where- 
in the  body  of  the  defendant  may  be  arrested,  under  statutes  which 
make  the  pleading  and  proof  of  certain  facts  essential  to  such  ar- 
rest.   Bacon  v.  Grossmann,  90  App.  Div.  204,  86  N.  Y.  Supp.  66. 

The  register  of  actions  is  none  of  the  papers  specified  in  Mont.  Code  Civ. 
Proo.  §  1196,  as  necessary  to  make  up  the  judgment  roll.  Haupt  v. 
Simington,  27  Mont.  480,  94  Am.  St.  Rep.  839,  71  Pac.  672. 

2  It  was  held  a  sufScient  enrolment  of  the  judgment  to  put  all  the  papers 
in  an  envelop  which  was  properly  indorsed,  though  the  papers  were 
not  fastened  together.    Melchers  v.  Moore,  62  S.  C.  386,  40  S.  E.  773. 

7.  Signing  and  dating. 

Provisions  for  the  signing  of  the  record  are  usually  construed 
to  be  directory,  so  that  the  omission  of  the  signature  is  not 
fatal  to  the  judgment.^ 

The  dating  of  the  judgment  is  a  matter  of  statutory  regu- 
lation, and  if  no  other  date  be  given  it  will  ordinarily  take  the 
date  of  the  first  or  the  last  day  of  the  term.^  For  the  pur- 
poses of  lien  and  priority  a  date  is  essential,  and  likewise  to 
reckon  the  time  when  the  judgment  will  be  dormant  or  the  time 
when  execution  may  issue  thereon.^ 

1  Colony  v.  Billingsley,  2  Neb.  (Unof.)  670,  89  N.  W.  744;  Norwood  v. 
Snell,  95  Tex.  582,  68  S.  W.  773. 

In  other  than  jury  cases  this  has  been  held  true.  Crim  v.  Kessing,  89  Cal. 
478,  23  Am.  St.  Rep.  491,  26  Pac.  1074;  Fontaine  v.  Hudson,  93  Mo. 
62,  3  Am.  St.  Rep.  515,  5  S.  W.  692;  Scott  v.  Rohman,  43  Neb.  618, 
62  N.  W.  46;  Gordon  v.  Bodwell,  55  Kan.  131,  39  Pac.  1044;  United 
States  V.  Stoller,  180  Fed.  910    (naturalization  proceeding). 
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Judgment  can  be  signed  at  a,  later  term.  Knowles  v.  Savage,  140  N.  C. 
;!72,  52  S.  E.  930;  Ferrell  v.  Hales,  119  N.  C.  109,  25  S.  E.  821; 
Beitman  v.  Hopkins,  109  Ind.  177,  9  N.  E.  720;  Childs  v.  McChesney, 
20  Iowa,  431,  89  Am.  Dec.  545. 

Not  void  because  entries  were  not  signed  till  vacation,  but  questioning 
if  it  could  be  enforced  till  read  in  court  and  signed  in  term.  Catter- 
lin    1-.   Frankfort,   87   Ind.  45. 

In  Iowa  the  statute  calling  for  signature  by  the  judge  to  the  record  was 
held  directory,  so  that  where  he  did  not  sign  at  the  term  because  tlie 
entries  could  not  have  been  made  up  in  time,  the  judgments  were  never- 
theless valid.     Childs  v.  McChesney,  20  Iowa,  431,  89  Am.  Dec.  54.5. 

To  a  like  eflFeet,  see  Eastman  v.  Harteau,  12  Wis.  267;  Secombe  v.  Steele, 
20  How.  94,  15  L.  ed.  833  (construing  Minnesota  statute). 

Under  the  statutes  of  North  Dakota  requiring  an  order  for  judgment  be- 
fore any  judgment  can  be  entered,  it  is  only  necessary,  on  tlie  coming 
in  of  a  verdict,  for  the  judge  to  order  judgment  entered  in  the  minutes, 
or  to  make  and  sign  a  subsequent  order  and  file  it  with  the  clerk, 
who  will  then  enter  the  judgment;  it  is  not  necessary  that  the  judge 
sign  the  judgment  itself.  Gould  v.  Duluth  &  D.  Elev.  Co.  3  N.  D.  9C, 
54  N.  W.  316. 

In  Boynton  v.  Crockett,  12  Okla.  57,  69  Pac.  809,  it  is  said  that  statutes 
which  require  the  court  to  sign  the  record  apply  only  to  the  "com- 
plete record,"  which  is  usually  made  up  only  in  land-title  cases,  and 
in  cases  where  the  clerk  has  failed  to  bring  up  his  records,  and  the 
court  orders  them  brought  up  and  then  approves  and  subscribes  the 
record  when  it  is  brought  up;  and  they  do  not  require  the  signing  of 
the  journal  of  the  proceedings  that  the  clerk  keeps  daily. 

But  under  a  Kentucky  statute  which  requires  that  the  judgment  be  entered 
on  the  order  book,  and  another  which  requires  the  proceedings  of  each 
day  to  be  drawn  up  and  signed  by  the  presiding  judge  after  reading  in 
open  court,  it  was  a  fatal  error  for  the  regular  judge  to  sign  tlie 
record  of  the  proceedings  had  before  a  special  judge;  and  the  in- 
clusion in  the  record  of  a  signed  written  judgment  by  the  special 
judge  was  not  sufficient.  Ewell  v.  Jackson,  129  Ky.  214,  110  S.  W. 
860. 

In  Louisiana  it  is  required  by  the  code  that  the  judgment  be  rendered  and 
signed  by  the  judge  in  open  court.  State  ex  rel.  Illinois  C.  R.  Co.  v. 
4th  C.  C.  A.  Judges,  48  La.  Ann.  905,  19  So.  932;  Richardson  v.  Tur- 
ner, 52  La.  Ann.  1613,  28  So.  158. 

Dictum  that  the  signature  of  the  judge  is  not  necessary  to  the  validity  of 
the  judgment,  but  that  it  is  of  service  in  determining  wliat  has  been 
adjudged.  Broder  v.  Conklin,  98  Cal.  360,  33  Pac.  211,  citing  C'rim  v. 
Kessing,  89  Cal.  489,  23  Am.  St.  Rep.  491,  26  Pac.   1074. 

Omission  of  the  clerk  to  sign  the  judgment  roll  is  a  mere  clericul  error 
(Van  Alstyne  v.  Cook,  25  N.  Y.  489;   Lythgoe  v.  Lythgoe,  75  Hun, 
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147,  26  N.  Y.  Supp.  1063 )  ;  at  least  when  not  made  necessary  by  stat- 
ute  (Goelet  V.  Spofford,  55  N.  Y.  647). 

The  judgment  is  not  collaterally  assailable  by  a,  third  person  because  not 
signed  by  the  clerk.    Artisans'  Bank  v.  Treadwell,  34  Barb.  553. 

Where  it  was  not  necessary  that  the  clerk  sign  the  judgment  entry,  it  was 
not  a  ground  for  impeachment  that  one  signed  it  as  "deputy  clerk," 
though  he  had  never  been  appointed  a  deputy.  King  v.  Belcher,  30 
S.  C.  381,  9  S.  E.  359. 

A  distinction  is  to  be  noted  that,  while  a  signature  may  not  be  vital  to 
the  judgment  record,  the  proof  of  the  judgment  would  either  be  made 
by  producing  the  record  from  the  proper  source,  or  by  producing  a 
properly  signed  and  certified  copy  of  it. 

It  was  immaterial  on  which  side  of  the  page  the  signatures  appeared. 
Arrowood  v.  McKee,  119  Ga.  623,  46  S.  E.  871. 

2  The  clerk  must  make  a  minute  on  the  back  of  each  judgment  roll  filed 

in  his  office,  of  the  time  of  filing  it,  specifying  the  year,  month,  day, 
hour,  and  minute.     N.  Y.  Code  Civ.  Proc.  §  1239. 

In  Massachusetts,  by  ancient  practice,  entry  -was  of  the  last  term  day  un- 
less an  earlier  entry  is  made  and  the  time  minuted.  Herring  v.  Polley, 
8  Mass.  113 ;  Portland  Bank  v.  Maine  Bank,  ]  1  ;\Iass.  204. 

So  in  New  Hampshire.    Haynes  v.  Thom,  28  N.  H.  386. 

Under  a  statute,  judgments  were  dated  as  of  the  first  day  of  term,  al- 
though the  court  did  not  sit  till  later.  Norwood  v.  Thorp,  64  N.  C. 
682. 

Omission  of  the  date  is  a  mere  irregularity,  but  it  was  held  that  "Au- 
gust, 1900  Term,  Saluda,  S.  C,"  was  a  sufficient  date.  Burwell  &  J). 
Co.  V.  Chapman,  59  S.  C.  58],  38  S.  E.  222. 

Under  the  Washington  statutes  the  date  of  the  judgment  is  the  date  of 
its  filing  with  the  clerk  for  entering.  Quareles  v.  Seattle,  26  Wash. 
226,  66  Pae.  389;  Warner  v.  Miner,  41  Wash.  98,  82  Pac.  1033. 

The  clerk's  indorsement  on  the  judgment  abstract,  that  it  was  "duly  re- 
corded" and  filed  on  a  day  stated,  raises  n  presumption  that  he  noted 
on  the  record  of  the  judgment  the  day  and  hour  that  is  required  by 
Eev.  Stat.  art.  3157.  Gunter  v.  Buckler,  —  Tex.  Civ.  App.  — ,  32  S. 
W.  229. 

3  These  matters  have  been   deemed  foreign   to   this  work,   but  see   as   to 

them  note  in  28  L.R.A.  621. 

8.  Time  for  entry  and  record. 

Various  statutes  prescribe  the  situations  and  stages  in  the  ac- 
tion when  the  clerk  shall  enter  judgment/  but  these  statutes  are 
generally  directory/  and  timely  entry  is  presumed.^ 

At  common  law  four  days  were  allowed  to  elapse  after  ver- 
dict, so  that  motions  for  new  trial  or  in  arrest  of  the  judgment 
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might  be  made,  but  the  entry  of  the  judgment  before  that  time, 
or  before  the  statutory  time  or  before  the  time  allowed  by  the 
judge,  will  not  be  void.*  The  entry  need  not  be  in  term  if  the 
rendition  was  timely.^  Unless  the  statute  prevents  it,  the 
judge  may  allow  a  stay  of  the  entry,^  and  it  will  be  error  for 
the  party  to  cause  entry  during  such  stay.''  Acts  which  are 
judicial  and  partake  of  the  decision  of  the  court  must  be  done 
on  a  court  day,®  but  clerical  acts  may  be  done  on  other  days  than 
juridical  ones.®  In  computing  the  time  required  by  some  stat- 
utes to  elapse  between  the  reception  of  the  verdict  or  other  act 
and  the  entry  or  docketing  of  the  judgment,  the  regular  rules 
for  inclusion  or  exclusion  of  terminal  days  apply.^" 

1  On  entering  judgment  clerk  shall  "immediately  file  the  judgment  roll." 

N.  Y.  Code  Civ.  Proe.  §  ]237. 

When  trial  by  jury  has  been  had,  judgment  must  be  entered  by  the  clerk 
in  conformity  to  the  verdict,  within  twenty-four  hours  after  rendition 
of  the  verdict,  unless  the  court  order  the  case  to  be  reserved  for  argu- 
ment or  further  consideration,  or  grant  a  stay  of  proceedings.  Cal. 
Code  Civ.  Proc.  §  664. 

Under  the  statutes  of  California  requiring  entry  within  twenty-four  hours 
after  verdict,  and  also  providing  for  dismissal  if  the  successful  party 
fails  for  six  months  to  have  entry  made,  the  court  may  cause  entry 
to  be  made  at  any  time  short  of  six  months.  Waters  v.  Dumas,  75 
.Cal.  563,  17  Pac.  685. 

There  is  no  one  "entitled"  to  have  judgment  entered,  and  consequently  no 
neglect  till  after  rendition.  San  Jose  Ranch  Co.  v.  San  Jose  Land 
&  Water  Co.  126  Cal.  322,  58  Pac.  824. 

The  statute  requiring  entry  of  judgment  on  verdict  within  twenty-four 
hours,  unless  it  is  set  aside  by  the  court,  is  directory;  and  in  any  event 
would  not  apply  to  a  jury  trial  wherein  there  were  also  questions  of 
a  purely  equitable  nature.  Churchill  v.  Louie,  135  Cal.  608,  67  Pac. 
1052. 

2  First  Nat.  Bank  v.  Wolff,  79  Cal.  09,  21  Pac.  551,  748. 

Judgment  not  void  because  not  entered  within  time  prescribed.  Brown  v. 
Porter,  7  Wash.  327,  34  Pac.  1105. 

Constitutional  time  for  entry  held  directory.  Koon  v.  Munro,  11  S.  C. 
139. 

8  In  favor  of  regularity,  it  may  be  presumed  that  the  filing  of  the  order 
took  place  during  lifetime  of  a,  party,  so  that  the  entry  may  be  re- 
lated back  thereto,  the  party  having  meanwhile  died.  Peetsch  v. 
Quinn,  6  Misc.  50,  26  N.  Y.  Supp.  728. 

After  lapse  of  time  for  making  a  complete  record,  it  will  be  presumed  that 
clerk  did  his  duty.     Jenkins  v.  Parkhill,  25  Ind.  473. 
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*  It  is  not  an  objection  that  entry  was  made  before  time  for  moving  for  new 

trial  had  expired,  and  while  it  was  pending  at  tlie  same  term.    Hasted 

V.  Dodge,  —  Iowa,  — ,  35  N.  W.  462. 
Not  fatal  error  to  enter  it  pending  motions  for  new  trial  and  in  arrest. 

Warren  v.  Chicago,  B.  &  Q.  K.  Co.  122  Mo.  App.  254,  99  S.  W.  16. 
Entry  of  judgment  within  fifteen  days  given  for  stay  to  move  for  new 

trial  was  not  void  for  prematurity.     Harvey  v.  McAdams,  32  Mich. 

472. 
It  was  immaterial  that  entry  was  not  made  till  ten  days  after  disposing 

of  motion  for  new  trial.    Voorhies  v.  Hennessy,  7  Wash.  243,  34  Pac. 

931. 

8  As  to  the  distinction  between  judgments  and  decrees  in  respect  to  entry, 
it  is  said  that  under  the  old  practice  a  decree  took  effect  at  once,  and 
the  enrolment  added  nothing  to  its  force  or  competency  as  evidence; 
but  a  judgment  was  upheld  under  the  Code  practice  when  entered 
in  vacation  after  announcement  in  term.  Burke  v.  Burke,  142  Iowa, 
206,  119  N.  W.  129. 

A  decree  on  findings  by  a  jury,  as  modified  by  the  court,  was  properly  en- 
tered after  term,  having  been  directed  within  term.  Buckers'  Irrig. 
Mill.  &  Improv.  Co.  v.  Farmers'  Independent  Ditch  Co.  31  Colo.  62,  72 
Pac.  49. 

But  where  in  a  court  case  the  judgment,  if  any,  was  a  mere  oral  announce- 
ment in  the  judge's  private  office,  with  no  minute  of  it,  lie  could  not 
after  adjournment  make  an  entry  of  it.  Lake  v.  Hood,  35  Tex.  Civ. 
App.  32,  79  S.  W.  323. 

It  must  be  rendered  within  the  term.  Smith  v.  Chichester,  1  Cal.  401); 
Peabody  v.  Phelps,  7  Cal.  53. 

Judgment  pronounced  and  entry  made  after  term  is  void.  Austin  v.  Rod- 
man, 8  N.  C.   (1  Hawks)   71. 

6  In  an  action  for  damages,  and  also  for  an  injunction,  it  was  proper  to 
stay  entry  of  judgment  on  the  verdict  till  tlie  final  disposition  of  the 
equitable  issues,  making  the  stay  begin  when  a  motion  for  new  trial 
was  disposed  of.  Auten  v.  Catawba  Power  Co.  &4  S.  C.  399,  65  S.  E. 
274,  66  S.  E.  180. 

'Entry  by  the  party  pending  a  stay  is  bad.  Gersman  v.  Levy,  57  Misc. 
156,  108  N.  Y.  Supp.  1107. 

But  where  the  stay  was  only  to  operate  on  the  execution  and  enforcement 
of  the  judgment,  it  does  not  prevent  entry.  Stern  v.  Wabash  R.  Co. 
52  Misc.  12,  101  N.  Y.  Supp.  181. 

8  If  rendered,  on  Sunday,  it  is  void.     Parsons  v.  Lindsay,  41  Kan.  336,  3 

L.R.A.  658,  13  Am.  St.  Hep.  290,  21  Pac.  227. 

9  According  to   the   better   rule,   the   docketing,   being   a  ministerial    act, 

need  not  be  done  on  a  court  or  judicial  day,  and  is  valid  though  done 
on  a  holiday.  See  note  to  19  L.R.A.  318,  citing  in  Ke  Worthingtoii, 
7  Biss.  455,  16  Nat.  Bankr.  Eeg.  54,  Fed.  Cas.  No.  18,051  (Christmas)  ; 
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Perkins  v.  Jones,  28  Wis.  243  (February  22d)  ;  Rice  v.  Mead,  22  How. 
Pr.  445  (election  day)  ;  Bear  v.  Youngman,  19  Mo.  App.  41  (Thanks- 
giving day);  Hamer  v.  Sears,  81  Ga.  288,  6  S.  E.  8]0  (Fourth  of 
July)  ;   and  citing  contra  Hemmens  v.  Eentley,  32  Mich.  89. 

M  Note  to  49  L.R.A.  224.  Exclusion  of  first  day  and  also  of  last  where  it 
falls  on  Sunday  (Hodgson  v.  Banking  House,  9  Mo.  App.  24)  ;  service 
of  application  on  Wednesday,  to  be  heard  on  Monday,  is  five  days 
(Taylor  v.  Corbiere,  8  How.  Pr.  385)  ;  but  from  Wednesday  to  Monday 
is  not  within  four  days  after  submission  (Bissell  v.  Bissell,  11  Barb. 
96)  ;  and  statute  providing  for  entry  of  judgment  after  the  expiration 
of  four  days  from  filing  of  decision  excludes  both  terminal  days  (Mar- 
vin v.  Marvin,  75  N.  Y.  240).  As  to  which  see  also,  upon  the  English 
rule,  Roberts  v.  Stacey,  13  East,  21.  The  question  of  time  for  entry 
of  judgment  may  arise  on  an  inquiry  whether  the  period  allowable  for 
motions  for  new  trial  or  in  arrest  of  judgment  has  expired. 

For  further  illustrations  of  the  computation  of  the  time  where  the  giving 
or  rendition  of  judgment  is  one  of  the  terminals,  see  note  to  49  L.R.A. 
226,  on  the  computation  of  the  time  within  which  appeal,  error,  or 
other  form  of  review  must  be  instituted. 

The  days  given  within  which  to  move  for  a  new  trial  included  the  day 
of  the  verdict  under  the  common  law.  Lane  v.  Shreiner,  1  Binn.  292; 
Burrall  v.  Du  Blois,  2  Dall.  229,  1  L.  ed.  360;  Wliite  v.  Crutcher,  ] 
Bnsli,  472.  But  under  statutes  this  lias  been  changed  in  some  states, 
so  that  the  verdict  day  is  excluded.  Hathaway  v.  Hathaway,  2  Ind. 
513;    Rogers    v.    Cherokee    Iron    &    R.    Co.    70    Ga.    717. 

Juridicial  days  exclusive  of  Sunday  are  meant  under  some  of  the  statutes. 
Long  V.  Hughes,  1  Duv.  387.  But  statutes  excluding  Sunday  when  it 
is  the  last  day  have  no  application  when  it  is  an  intermediate  day. 
National  Bank  of  Metropolis  v.  Williams,  46  Mo.  17. 

9.  Nunc  pro  tunc  entry. 

If  tie  entry  or  other  clerical  or  memorializing  act  be  not  done 
at  the  time  prescribed,  it  may  afterwards  be  done  nunc  pro 
tunc'-  without  notice,^  but  it  cannot  be  done  as  against  the  in- 
tervening rights  of  third  persons  who  have  acquired  them  in  good 
faith.^ 

The  death  of  a  party  after  verdict  is  not  an  obstacle  to  nunc 
pro  tunc  entry  of  the  judgment  thereon.* 

The  rule  as  generally  stated  is  that  the  fact  of  the  rendition 
of  the  judgment  must  be  shown  by  record  evidence,  and  must 
not  rest  in  the  memory  of  the  judge  or  others.* 

l^"\■ood  V.  Watson,  107  N.  C.  52,  10  L.R.A.  541,  12  S.  E.  49;  Clark  &  L. 
Invest.  Co.  v.  Rich,  81  Neb.  32],  15  L.R.A. (N.S.)   682,  115  N.  W.  1084 
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(on  ground  of  accident  or  mistake)  ;  Day  v.  Goodwin,  104  Iowa,  374, 
65  Am.  St.  Rep.  465,  73  N.  W.  864  (neglect  of  clerk)  ;  Phelps  v. 
Wolff,  74  Neb.  44,  103  N.  W.  1062  (an  equity  case,  wherein  judgment 
nunc  pro  tunc  was  entered  on  its  being  held  that  a,  former  attempted 
entry  was  invalid). 

In  Georgia,  when  the  signing  has  been  postponed  by  the  pendency  of  an 
appeal,  it  may  be  signed  after  the  appeal  is  dismissed  or  disposed  of. 
Kane  v.  Hills,  R.  M.  Charlt.  (Ga.)  103;  Perdue  v.  Bradshaw,  18  Ga. 
287;  Hardee  v.  Stovall,  1  Ga.  92. 

So,  where  the  entry  "judgment"  was  carried  over  the  term,  but  no  court 
was  held  for  a  year,  and  the  entry  was  then  sustained  as  of  the  pre- 
ceding term.    Jacobs  v.  Burgwyn,  63  N.  C.  193. 

The  verdict,  when  omitted  by  the  clerk's  misprision,  may  be  recorded  nimo 
pro  tunc.    Gunn  v.  Plant,  94  U.  S.  664,  24  L.  ed.  304. 

Judgment  may  be  entered  on  tlie  verdict  nunc  pro  tunc,  and,  as  between 
the  parties,  it  relates  back  to  the  time  when  It  should  have  been  en- 
tered.    Walden  v.  Walden,  128  Ga.  126,  57  S.  E.  323. 

Where  judgment  was  against  two  partners  sued,  but  the  clerk  entered  the 
judgment  against  one  of  them  and  the  surety  on  the  appeal  bond,  it 
was  proper  to  correct  tlie  judgment  by  striking  out  the  entry  as  to 
the  surety,  no  judgment  having  been  rendered  as  to  him.  Kansas  Citj- 
Pump  Co.  V.  Jones,  ]26  Mo.  App.  536,  104  S.  W.  1136. 

Where  the  court  directed  a  verdict  for  one  of  two  defendants,  and  as  to 
the  other  a  verdict  for  plaintiff  resulted,  it  was  proper  to  enter 
nunc  pro  tunc  such  correction  of  the  judgment  as  to  dispose  of  the  case 
as  to  both  defendants.  El  Paso  &  N.  B.  R.  Co.  v.  Campbell,  45  Tex. 
Civ.  App.  231,  100  S.  W.  170. 

The  trial  court  has  the  power  in  the  first  instance  to  correct  the  entry 
to  conform  to  the  verdict.  State  v.  Currie,  72  Minn.  403,  75  N.  W. 
742. 

The  whole  theory  of  nunc  pro  tunc  entries  is  to  make  the  record  of  the 
court  speak  the  truth,  and  if  a  judgment  was  in  fact  rendered,  it  may 
be  entered  long  after.  Mays  v.  Hassell,  4  Stew.  &  P.  (Ala.)  222, 
24  Am.  Dec.  750  (three  years  after  verdict) ;  Murray  v.  Cooper,  6 
Serg.  &  E.  126  (eight  years)  ;  and  many  other  cases  cited  in  note  to 
20  L.R.A.  144. 

But  there  must  have  been  a  judgment  actually  rendered  at  a  time  prior  to 
the  entry.     Gray  v.  Brignardello,  1  Wall.  627,  17  L.  ed.  693. 

Signed  form  of  judgment  indorsed  "Filed"  by  the  clerk  is  not  rendered 
within  meaning  of  the  Iowa  statutes.  Callanan  v.  Votruba,  104  Iowa, 
672,  40  L.R.A.  375,  63  Am.  St.  Rep.  538,  74  N.  W.  13. 

The  mere  announcement  of  the  judgment  that  the  court  would  render  is 
not  a  rendition,  where  the  reason  for  not  formally  rendering  it  was 
the  absence  of  counsel,  whom  the  court  desired  to  have   present  to 
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formulate  the  proper  order.  Vance  v.  Eavenswood,  S.  &  G.  E.  Co. 
53  W.  Va.  338,  44  S.  E.  461. 

Entry  of  judgment  on  verdict  at  subsequent  term  is  proper  where  omission 
to  enter  was  due  to  oversight ;  and  such  is  not  an  opening  or  vacating 
of  judgment.    Shephard  v.  Brenton,  20  Iowa,  41. 

It  will  not  be  entered  nunc  pro  tunc  if  the  omission  was  due  to  the  negli- 
gence of  the  party;  but  if  he  was  not  in  any  way  a  contributor  to 
the  delay,  it  may  be  entered  on  a,  verdict  rendered  during  the  party's 
lifetime,  though  he  die  before  the  entry  be  made.  See  full  collection 
of  cases  in  note  to  20  L.E.A.  148,  and  post. 

Thus,  where  notice  was  given  at  the  time  of  verdict  of  intention  to  move 
thereon  for  judgment,  and  afterwards,  pending  a  motion  for  a  new 
trial,  the  other  party  died,  it  will,  on  the  disposal  of  the  latter  motion, 
be  entered  on  the  verdict.  Hilker  v.  Kelley,  130  Ind.  356,  15  L.R.A. 
622,  30  N.  E.  304. 

And  the  failure  of  the  clerk  to  make  entry  after  being  properly  requested 
to  do  so  by  the  party  entitled  will  not  call  in  force  a  statute  provid- 
ing for  dismissal  if  "the  party  entitled  to  judgment  neglects"  to  de- 
mand judgment.     Gardner  v.  Tatum,  77  Cal.  458,  19  Pac.  879. 

Successfully  moving  for  the  dismissal  of  an  appeal  for  want  of  a  formal 
judgment  is  not  an  estoppel  against  the  parties'  afterwards  obtaining 
the  proper  judgment.  Metzger  v.  Morley,  197  111.  208,  94  Am.  St. 
Eep.  158,  64  N.  E.  280. 

The  court  may  impose  conditions,  since  the  granting  of  the  motion  is  dis- 
cretionary. Powers  v.  Carter  Coal  &  I.  Co.  100  Va.  450,  41  S.  B.  867 
(an  equity  case). 

Statutes  governing  the  procedure  to  "open  or  vacate"  a  judgment  (Neb. 
Code  Civ.  Proc.  §  609)  have  no  application  to  a  motion  to  make  a, 
nunc  pro  tunc  entry,  since  it  does  not  open  or  vacate  the  judgment. 
Hyde  v.  Michelson,  52  Neb.  680,  66  Am.  St.  Rep.  533,  72  N.  W.  1035. 

8  Stokes  v.  Shannon,  55  Miss.  583;  Clemens  v.  Judson,  Minor  (Ala.)  395; 
Long  V.  Stafford,  103  N.  Y.  274,  8  N.  B.  522. 

No  notice  is  requisite  between  the  parties  before  supplying  a  ministerial 
omission.     Selders  v.  Boyle,  5  Kan.  App.  451,  49  Pac.  320. 

Tlie  failure  to  give  the  statutory  notice  to  the  attorneys  would  be  a  mere 
irregularity;  hence  the  defectiveness  of  the  notice  was  not  a  fatal 
vice.     Long  v.  Stafford,  103  N.  Y.  275,  8  N.  E.  522. 

It  is  not  necessary  to  give  notice  to  the  fraudulent  grantee  of  the  land  on 
which  the  judgment  will  be  a  lien.  Wagner  v.  Law,  3  Wash.  500,  15 
L.R.A.  784,  28  Am.  St.  Rep.  561,  28  Pac.  1109,  29  Pac.  927. 

Notice  of  nunc  pro  twnc  entry  is  not  necessary  when  the  case  is  in  a 
stage  where  it  is  the  duty  of  parties  to  take  notice  of  all  proceedings. 
Smith  V.  Kiene,  231  Mo.  215,  132  S.  W.  1052. 

8  So,  where,  admitting  that  eight  years'  delay  was  not  a  bar  to  nunc  pro 
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tunc  entry,  it  was  said  that  it  ouglit  not  to  be  allowed  as  to  third 
persons.    Murray  v.  Cooper,  6  Serg.  &  R.  T20. 
But  it  was  allowed  so  as  to  permit  an  execution  issued  without  the  filing 
of  the  judgment  to  retain  its  priority.     Chichester  v.  Cande,  3  Cow. 
39,  15  Am.  Dec.  238. 

The  entry  of  a  judgment  nunc  pro  tunc  will  not  be  allowed  to  the  prejudice 
of  a  third  party  who  has  become  the  owner  of  the  property  which  will 
be  affected  by  the  order.  Clark  &  L.  Invest.  Co.  v.  Rich,  15  L.R.A. 
(N.S.)  682.  For  other  cases  on  the  same  point,  see  note  to  same  case, 
p.  683. 

A  dowress  whose  riglits  in  lands  subject  to  a  judgment  by  confession  are 
enlarged  after  the  confession  has  no  right  to  be  protected  against 
a,  nunc  pro  tunc  entry  on  such  confession.  Davidson  v.  Richardson, 
50  Or.  323,  17  L.R.A.  (X.S.)  319,  126  Am.  St.  Rep.  738,  89  Pac.  742,  91 
Pac.  1080. 

But  a  third  person  cannot  intervene  and  question  the  propriety  of  the 
judgment.     Hillens  v.  Brinsfield,  113  Ala.  304,  21  So.  208. 

*The  entry  may  be  made  after  tlie  death  of  u.  party  for  whom  judgment 
was  rendered  during  his  lifetime.     Franklin  v.  Mcrida,  50  Cal.  289. 

Long  V.  Stafford,  103  N.  Y.  27.>,  8  N.  F.  522,  distinguishing  Tuomy  v.  Dunn, 
77  N.  Y.  515,  and  pointing  out  tliat  under  the  provisions  of  N.  Y. 
Code  of  Civ.  Proc.  §  763,  the  final  judgment  must  he  entered  in  tlie 
name  of  the  original  defendant  party,  and  under  §  1210,  that  a  memo- 
randum of  the  fact  of  deatli  must  he  entered  with  tlie  judgment  in  tl'c 
judgment  book,  and  indorsed  on  the  judgment  roll  and  note  on  tlie 
margin  of  the  docket  of  the  judgment,  whereupon  such  judgment  be- 
comes an  established  debt  against  the  estate  of  the  party,  but  not  a 
lien  on  his  property. 

So  even  a  tort  action  where  motion  in  arrest  was  pending  wlicn  tin; 
party  died.  Brown  v.  Wheeler,  18  Conn.  11)9.  And  under  the  stat- 
ute in  Georgia,  entry  within  four  days  after  the  adjournment  of  the 
term  was  likewise  proper.  Skidaway  Shell-Road  Co.  v.  Brooks,  77 
Ga.  136. 

After  overruling  of  exceptions,  tlie  judgment  was  entered  as  of  the  day  of 
verdict.     Kelley  v.  Riley,  300  Mass.  341,  8  Am.  Rep.  336. 

Judgment  entered  in  the  name  of  the  deceased  party  was  vacated,  and 
the  name  of  the  administrator  substituted,  in  Stickney  v.  Davis,  17 
Pick.  169;  and  where  a  similar  correction  had  been  made,  but  the 
order  for  the  correction  was  not  signed,  it  was  itself  corrected  nunc 
pro  tunc  by  adding  the  proper  signature.  Hunt  v.  Johnston,  105  Iowa, 
311,  75  N.  W.  303. 

Death  of  the  party  before  the  verdict,  or  before  the  determination  of  the 
issues,  abates  the  action  except  as  provided  by  statute,  and  in  any  such 
case  a  nunc  pro  tunc  entry  cannot  he  made.  Jennings  v.  Ashley,  5 
Ark.  128,  and  other  cases  cited  In  note  20  L.K.A.  149. 
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B  Sucli  an  entry  is  allowable  only  on  proof  found  in  the  record  that  a 
judgment  had  been  rendered.  Draughan  v.  Tonibeckbee  Bank,  1  Stew. 
(Ala.)  6(i,  18  Am.  Dec.  38,  and  other  cases  cited  in  note  to  20  L.R.A. 
]45.  Or  at  least  on  written  evidence.  Carter  v.  McBroom,  8.5  Tenn. 
377,  2  S.  W.  803;  Waldo  ».  Beckwith,  1  N.  M.  97;  Cadwell  v.  Dul- 
laghan,  74  Iowa,  239,  37  N.  W.  178;  McClain  v.  Davis,  37  W.  Va.  330, 
]8  L.R.A.  634,  36  S.  E.  029. 

"Trial  by  jury  and  verdict  for  $],52].09  and  motion  for  new  trial.  Mo- 
tion overruled  and  judg.  on  verdict  for  $1,521.09,"  is  a  sufficient  minute 
entry  by  the  judge,  on  which  the  clerk's  entry  on  the  record,  "And 
judgment  on  the  verdict  for  $1,521.09,"  aiforded  record  evidence  to 
make  nunc  pro  tunc  entry  of  the  judgment.  Metzger  v.  Morley,  197 
111.  208,  90  Am.  St.  Rep.  158,  64  N.  E.  280. 

The  entry  of  a  motion  to  arrest  the  judgment  is  a  recital  supporting  an 
inference  that  there  was  a  judgment,  and  suffices  to  make  an  entry 
of  the  judgment  nunc  pro  tunc.  Sperling  v.  Stubblefield,  105  Mo.  App. 
489,  79  S.  W.  1172. 

"There  must  invariably  be  some  [record]  to  amend  by,"  and  an  unsigned 
writing  found  among  the  papers  of  the  suit  was  held  insufficient 
though  in  form  of  a  decree.  Raymond  v.  Smith,  1  Met.  (Ky.)  65,  71 
Am.  Dec.  458   (an  equity  case). 

In  Boynton  v.  Crockett,  12  Okla.  57,  69  Pac.  869,  it  is  said  that  parol 
evidence  alone  is  insufficient  to  prove  an  order  to  be  entered  nunc  pro 
tunc,  and  that,  if  the  record  or  documentary  evidence  has  been  de- 
stroyed, tlie  proper  practice  is  to  sue  under  the  statute  for  restoration 
of  destroyed  records,  and  then  move  on  the  strength  of  the  restored 
record  to  prove  the  omitted  entry.  It  may  be  questioned  if  this  is 
not  a  circuitous  may  in  which  to  exercise  the  inherent  power  of  the 
court  to  make  its  own  records  correct. 

There  is,  however,  a  distinction  made  between  the  proving  of  a  judgment 
by  parol,  and  the  proving  by  parol  that  a  judgment  was  ordered  which 
the  clerk  omitted  to  enter;  hence,  under  the  Maryland  practice,  in 
which  the  judgment  is  orally  announced  in  the  verdict,  whereupon  the 
clerk  makes  entry  of  it,  it  was  proper  to  show  orally  that  it  was  so 
rendered,  but  not  entered,  and  to  enter  the  judgment  on  the  verdict 
nunc  pro  tunc.  Stern  v.  Bennington,  100  Md.  344,  108  Am.  St.  Rfep. 
433,  60  Atl.  17. 

In  California  the  same  result  is  reached  with  more  apparent  logic  by  treat- 
ing the  pleadings,  court  minutes,  and  the  verdict  as  record  evidence  of 
a  judgment,  and  thereupon  entering  it  nunc  pro  tunc.  Marshall  v. 
Taylor,  97  Cal.  422,  32  Pac.  515.  But  in  that  state  the  verdict  has 
the  force,  by  statute,  of  an  order  for  judgment,  and  nothing  but  the 
ministerial  duty  of  entering  it  remains  for  the  clerk.     Ibid. 

In  North  Carolina,  under  statutes  that  likewise  impose  the  duty  on  the 
clerk  to  enter  judgment  on  the  verdict,  if  not  otherwise  directed  by  the 
court,  it  was  held  that,  having  received  it  by  consent  on  the  last  day 
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of  the  term,  in  such  circumstances  tliat  tlie  judge  was  legally  present, 
it  was  the  clerk's  duty  to  enter  the  judgment;  and  the  clerk  having 
omitted  this  duty,  the  court  might  at  the  next  term  cause  it  to  be 
entered  as  of  the  term  when  the  verdict  was  received.  Ferrell  v.  Hales, 
119  N.  C.  199,  25  S.  E.  821. 

So,  it  may  be  done  nunc  pro  tunc  on  evidence  of  the  verdict  returned 
into  court,  and  the  overruling  of  all  motions  suspensive  of  judgment. 
Carwile  v.  William  M.  Cameron  &  Co.  102  Tex.  171,  114  S.  W.  100. 

So,  in  Kansas,  where  the  ministerial  duty  of  the  clerk  to  spread  the  judg- 
ment on  the  journal  was  omitted,  and  this  duty  was  imposed  on  him 
by  the  statute  on  the  incoming  of  the  verdict,  it  was  proper  at  a 
later  time  to  supply  it  without  notice  to  the  parties.  Selders  v. 
Boyle,  5  Kan.  App.  451,  49  Pac.  320. 

10.  Compelling  or  preventing  entry. 

The  entry  of  judgment  upon  a  verdict  may  be  compelled  by 
mandamus,  if  there  is  no  adequate  ordinary  remedy;^  and  if 
the  judgment  or  its  enforcement  would  be  unconscionable,  its 
entry  may  be  enjoined.^ 

1  Texas  Tram  &  Lumber  Co.  v.  Hightower,  100  Tex.  126,  0  L.K.A.(N.S.) 

1046,  123  Am.  St.  Eep.  794,  96  S.  W.  1071,  distinguishing  Hume  v. 

Schintz,  90  Tex.  72,  36  S.  W.  429,  wherein  mandamus  was  refused  on 

the  ground  that  the  verdict  therein  was  pleadable  aa  a  full  bar  to  a 

subsequent  action. 
It  also  may  be  compelled  nunc  pro  tunc.     People  ex  rel.     Fitzpatrick  v. 

District  Ct.  33  Colo.  77,  79  Pac.  1014. 
Mandamus  proper  to  compel  judge  to  enter  the  judgment  which  necessarily 

follows  the  verdict.    State  ex  rel.  St.  Louis,  K.  &  N.  W.  E.  Co.  v.  Klein, 

140  Mo.  502,  41  S.  W.  895. 
See  Corthell  v.  Mead,  19  Colo.  386,  35  Pac.  741,  where  writ  was  granted  to 

compel  entry  of  judgment  on  verdict  before  justice  of  the  peace,  he 

having  no  discretion  to  do  otherwise  than  enter  it. 
Motion  to  compel  entry  by  clerk  is  prop(;r,  and  not  mandamus.    First  Nat. 

Bank  v.  Wolff,  79  Cal.  69,  21  Pac.  551,  748;  Page  v.  Superior  Ct.  76 

Cal.  372,  18  Pac.  385. 

2  Williams  v.  Neely,  69  L.E.A.  232,  67  C.  C.  A.  171,  134  Fed.  1. 
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1.  Judgment  for  more  than  demanded  in  complaint. 

2.  Ordering  exceptions  to  the  appellate  division. 

3.  Motion  for  nonsuit. 

4.  Motion  to  set  aside  verdict  taken  subject,  etc. 

5.  Further  questions. 

6.  Dismissing  for  want   of   jurisdiction. 

7.  Certificate  for  costs. 

8.  Certificates  of  probable  or  reasonable  cause. 

9.  Additional  allowance. 

1.  Judgment  for  more  than  demanded  in  complaint. 

Where  the  amount  of  a  verdict  exceeds  the  sum  demanded  in 
the  complaint,  the  court  has  no  power  to  amend  the  complaint 
by  increasing  the  demand  to  correspond  with  the  amount  of  the 
verdict,  unless  plaintiff  consents  to  a  new  trial  and  pays  de- 
fendant's costs.'  But  the  plaintiff  may  take  judgment  for  the 
amount  demanded  in  his  complaint,  remitting  the  excess.^ 

The  objection  that  the  aiQOunt  of  recovery  exceeds  demand  is 
waived  unless  taken  before  the  entry  of  judgment.^ 

And  an  allegation  of  damages,  as  distinguished  from  a  de- 
mand in  the  demand  for  relief,  may,  it  seems,  be  amended  after 
a  verdict  exceeding  the  amount  of  the  allegation,  but  not  ex- 
ceeding the  demand.* 

1  Corning  v.  Corning,  6  N.  Y.  97;  Decker  v.  Parsons,  11  Hun,  295;  Pharis 
V.  Gere,  31  Hun,  443;  Excelsior  Electric  Co.  v.  Sweet,  59  N.  J.  L.  44], 
31  Atl.  721.  Compare  Knapp  v.  Roche,  62  N.  Y.  614  (sanctioning 
amending  at  trial  to  conform  complaint  to  proof). 

*  Corning  v.  Corning,  6  N.  Y.  97 ;  lixcelsior  Electric  Co.  v.  Sweet,  59  N.  J. 
L.  441,  31  Atl.  721;  Callanan  v.  Shaw,  24  Iowa,  441;  Crabb  v.  Nash- 
ville Bank,  6  Yerg.  332;  Tarbell  v.  Tarbcll,  60  Vt.  486,  15  Atl.  104. 
Compare  Lewis  v.  Cooke,  1  Harr.  &  M'H.  159,  where,  on  the  return  of 
a  writ  of  inquiry  for  damages,  a.  release  was  entered  for  that  portion 
of  the  damages  assessed  by  the  inquisition  in  excess  of  those  laid  in 
the  declaration,  and  judgment  entered  for  the  balance.  And  this  right 
may  be  exercised  at  a  subsequent  term  (Hemmenway  v.  Hiclvcs,  4 
Pick.  497)  and  even  after  error  brought.  Furry  v.  Stone,  1  Vcates, 
186;  Crabb  v.  Nashville  Bank,  6  Yerg.  332. 
Abbott,  Civ.  Jur.  T.— 55.      8G5 
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But  a  remittitur  sliould  not  be  allowed  unless  the  amount  ot  the  excess 
in  the  verdict  clearly  appears;  otherwise  the  verdict  should  be  set 
aside.    Tarbell  v.  Tarbell,  60  Vt.  480,  15  Atl.  104. 

3  Brown  v.   Schoonmaker    (N.  Y. )    10  Rep.  745. 

4Schultz  V.  Third  Ave.  E.  Co.  89  N.  Y.  242,  247  (per  Earl,  J.).  Where  a 
complaint  has  been  improperly  amended  after  verdict  by  increasing  the 
demand  it  seems  that  the  irregularity  in  the  verdict  should  be  taken 
advantage  of  by  motion,  and  not  by  an  exception.  Diossy  v.  Morgan, 
74  N.  Y.  11,  14. 

2.  Ordering  exceptions  to  the  appellate  division. 

In  New  York  a  party  who  has  taken  an  exception  may  move 
before  the  trial  judge  at  any  time  during  the  same  term,  that 
the  exceptions  be  heard  in  the  iirst  instance  by  the  appellate 
division  of  the  supreme  court  (formerly  the  general  term),  and 
that  judgment  be  suspended  in  the  meantime.  It  is  in  the  dis- 
cretion of  the  judge  to  grant  or  deny  the  motion.^ 

1  New  York  Code  Civ.  Proc.  §  1000.  If  granted,  the  proceeding  at  the  ap- 
pellate division  is  treated  as  a  motion  for  a  new  trial,  and  may  be 
brought  on  by  cither  party.    Ibid. 

This  may  be  done  in  case  of  a  nonsuit.  Code  Civ.  Proc.  §  1 000,  as  amended 
in  1882,  superseding  Seely  v.  New  York  C.  &  H.  R.  R.  Co.  25  Hun,  280. 
So,  under  the  corresponding  section  of  the  Code  of  Procedure  (§  265), 
exceptions  could  be  had  at  general  term  in  case  of  a  nonsuit.  Lake  v. 
Artisans'  Bank,  3  Abb.  App.  Dec.  10,  3  Abb.  Pr.  N.  S.  209,  3  Keyes, 
276,  Reversing  17  Abb.  Pr.  232;  Moloney  v.  Dows,  9  Abb.  Pr.  86,  IS 
How.  Pr.  27;  Brown  v.  Conger,  8  Hun,  625.  And  plaintiff's  exception 
to  a  nonsuit  could  be  ordered  to  be  heard  at  general  term.  Mason  v. 
Breslin,  9  Abb.  Pr.  N.  S.  427,  40  How.  Pr.  436,  2  Sweeny,  386.  In 
Johnson  v.  New  York,  0.  &  W.  R.  Co.  30  Hun,  166,  a  case  arising 
under  Code  Civ.  Proc.  §  1000,  it  seems  to  be  assumed  that  exceptions 
could  be  heard  at  general  term  in  case  of  a  nonsuit,  but  the  point  was 
not  raised  or  discussed  because  the  court  held  that  the  general  term 
of  the  supreme  court  had  no  jurisdiction  of  exceptions  taken  in  a 
county  court. 

This  motion,  however,  cannot  be  availed  of  in  a  county  court,  because  it 
has  no  general  term,  and  the  general  term  of  the  supreme  court  has  no 
jurisdiction  in  such  a,  motion  made  in  the  county  court.  Johnson  v. 
New  York,  0.  &  W.  R.  Co.  30  Hun,  166. 

This  motion  may  be  granted  even  though  u  motion  on  the  minutes  for  a 

new  trial  is  denied.     Garner  v.  Mangan,  14  Jones  &  S.  365.     But  not 

where  the  motion  on  the  minutes  for  a  new  trial  was  founded  on  excep- 

,  tions,  since  it  is  obvious  that  exceptions  cannot  be  heard  in  the  first 

instance  at  the  general  term  if  they  have  already  been  heard  and  de- 
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termined  by  the  trial  judge.  Schram  v.  Werner,  81  Hun,  561 ;  Byrnes 
V.  Delaware  &  H.  C.  Co.  7  N.  Y.  Week.  Dig.  349. 

The  special  term  cannot  entertain  and  dispose  of  the  motion  for  a  new  trial 
while  an  order  continues  in  force  sending  the  exceptions  in  the  first  in- 
stance to  the  general  term.  Price  v.  Keyes,  1  Hun,  177,  reversed  on 
other  grounds  in  62  N.  Y.  378. 

An  oral  direction  by  the  court  appearing  in  the  record,  that  exceptions  be 
heard  in  the  first  instance  by  the  general  term  is  not  a  suflicient  com- 
pliance with  the  statute  and  cannot  be  efi'ectuated  by  a  direction  in 
writing  after  the  close  of  the  term.  Fifth  Ave.  Bank  v.  Forty-second 
Street  &  G.  Street  Ferry  K.  Co.  6  App.  Div.  567,  40  N.  Y.  Supp.  219. 
But  the  minutes  of  trial  signed  by  the  clerk  containing  a  statement 
that  exceptions  are  to  be  heard  in  the  appellate  division  in  the  first 
instance,  entry  of  judgment  to  be  suspended  in  the  meantime,  are  a 
sufiScient  certification  of  the  entry  of  the  necesary  order  for  the  hear- 
ing of  the  exceptions  in  this  way.  Sedgwick  v.  Macy,  24  App.  Div.  1, 
49  N.  Y.  Supp.  154. 

The  order  sending  exceptions  to  the  general  term  does  not  of  itself,  it 
seems,  suspend  the  entry  of  judgment,  and  should  therefore  expressly 
provide  for  the  suspension  of  judgment  upon  the  verdict.  Douglas 
V.  Haberstro,  10  Abb.  N.  C.  6,  62  How.  Pr.  29. 

An  application  to  vacate  and  suspend  judgment  pending  the  determination 
of  exceptions  directed  to  be  heard  in  the  first  instance  by  the  general 
term  is  a  motion  within  the  meaning  of  the  Code  provision  that  a  mo- 
tion upon  notice  in  an  action  in  the  supreme  court  must  be  made  with- 
in the  judicial  district  in  which  the  action  is  triable,  or  in  the  county 
adjoining  that  in  which  it  is  triable,  except  that  where  it  is  triable 
in  the  first  district  the  motion  must  be  made  in  that  district.  Thomp- 
son V.  Thompson,  52  Hun,  117,  4  N.  Y.  Supp.  842.  But  the  provision 
that  the  order  may  be  revoked  or  modified  in  court  or  out  of  court 
by  the  judge  who  made  it,  should  be  construed  as  a  limitation  upon 
the  power  of  a  judge  out  of  court,  and  not  as  a  limitation  upon  the 
power  of  the  court;  and  such  order  may  be  modified  at  any  special 
term  held  by  any  judge.    Long  v.  Stafl'ord,  103  N.  Y.  274,  8  N.  E.  522. 

Only  the  exceptions  are  sent  to  the  general  term  (appellate  division). 
The  only  function  of  the  latter  court  is  to  grant  or  deny  a  motion  for  a 
new  trial  made  upon  the  exceptions  and  to  order  judgment  accord- 
ingly; it  cannot  go  further  and  dismiss  the  complaint  upon  the  merits. 
Matthews  v.  American  Cent.  Ins.  Co.  154  N.  Y.  449,  39  L.R.A.  433,  48 
N.  E.  751.  The  evidence  cannot  be  reviewed  in  order  to  set  aside  the 
verdict  as  excessive  or  against  evidence.  Post  v.  Hathorn,  54  N.  Y. 
147;  Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320;  Ross  v.  Harden,, 
10  Jones  &  S.  427;  Quinn  v.  Carr,  4  Hun,  259;  Hoxie  v.  Greene,  37 
How.  Pr.  97;  Amy  v.  Stein,  16  Jones  &  S.  512;  Sheridan  v.  New  York^ 
12  Misc.  47,  33  N.  Y.  Supp.  71.  But  where  there  has  been  an  excep- 
tion taken  to  a  refusal  to  direct  a  verdict  in  favor  of  a  party  against 
whom  a  verdict  has  been   directed,   the   general   term   may   consider 
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whether  there  was  such  an  absence  of  evidence  to  support  a  material 
finding  that  the  court  cannot  determine  as  matter  of  law  that  the  fact 
found  was  not  proved.  Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y. 
320    ( per  Andrews,  J. ) . 

Tlie  words  "subject  to  the  opinion  of  the  court  at  general  term''  in  an 
order  directing  a  verdict  and  ordering  exceptions  to  be  heard  in  the 
first  instance  at  general  term,  do  not  deprive  the  unsuccessful  party  of 
the  benefit  of  the  exceptions,  as  such  words  vpill  be  regarded  as  sur- 
plusage. Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am.  Eep.  158.  But 
if  a  verdict  is  ordered  subject  to  the  opinion  of  the  general  term 
without  a  qualification,  exceptions  cannot  be  heard  and  the  only  ques- 
tion before  the  general  term  is.  Which  party  is  entitled  to  final  judg- 
ment on  the  uncontroverted  facts?  Hid.;  Byrnes  v.  Cohoes,  67  N. 
Y.  204. 

No  appeal  lies  from  the  general  term  order  denying  a  motion  for  a  new 
trial  made  on  the  exceptions  and  directing  the  judgment  to  be  entered 
on  a.  verdict.  Judgment  should  be  entered  as  ordered  and  an  appeal 
taken  from  the  judgment.  Delaware,  L.  &  W.  R.  Co.  v.  Burkhard,  100 
N.  Y.  648,  16  N.  E.  550.  And  an  appeal  from  the  judgment  sp  en- 
tered lies  directly  to  the  court  of  appeals,  and  not  to  the  general 
term  which  should  not  be  required  to  hear  an  appeal  from  its  own  de- 
cision, notwithstanding  a  Code  provision  that  upon  denial  of  a  motion 
for  a  new  trial  "judgment  may  be  taken  as  if  a  motion  for  a  new  trial 
had  not  been."  Martin  v.  Piatt,  131  N.  Y.  641,  30  N.  E.  565.  A  judg- 
ment entered  on  an  order  by  the  appellate  division  overruling  the  c.\- 
ceptions  denying  a  motion  for  a  new  trial  based  thereon  and  ordering 
judgment  on  the  verdict  is  "a  judgment  of  affirmance"  within  the 
meaning  of  a  Code  provision  providing  that  no  appeal  lies  to  tlie  court 
of  appeals  from  a  judgment  of  aflirmance  in  an  action  to  recover  dam- 
ages for  injuries  resulting  in  death,  where  the  decision  of  the  appel- 
late division  is  unanimous.  Huda  v.  American  Glucose  Co.  151  N.  V. 
549,  45  N.  E.  942. 

3.  Motion  for  nonsuit. 

A  motion  for  a  nonsuit  cannot  be  niade  after  verdict,  but 
only  renewed  when  it  was  previously  made,  and  leave  to  renew 
was  reserved.^ 

1  Downing  v.  Mann,  3  E.  D.  Smitli,  36,  9  How.  ]'r.  204 ;  Hcndrick  v.  Stew- 
art, 1  Overt.  476.  And  see  Onondaga  County  Mut.  Ins.  Co.  v.  Minard, 
2  N.  Y.  98.  A  voluntary  nonsuit  cannot  be  taken  after  verdict  and 
judgment.  Brown  v.  King,  107  N.  C.  313,  12  S.  E.  137.  Nor  after 
the  court  had  directed  a  verdict  which  has  been  written  out  and  is 
being  signed  by  the  jurors.  Eitcliie  v.  Arnold,  79  111.  App.  406.  Com- 
pare Lockett  V.  Ft.  Worth  &  R.  G.  R.  Co.  78  Tex.  211,  14  S.  W.  564, 
holding  that  a  voluntary  nonsuit  may  be  taken  aftor  the  court  has 
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withdrawn  the  case  from  the  jury  and  has  peremptorily  directed  the 
verdict. 
The  court  is  expressly  authorized  by  statute  in  New  York  to  reserve  its 
decision  on  a  motion  for  nonsuit  pending  the  assessment  of  damages 
by  the  jury  or  their  determination  of  any  question  of  fact  submitted 
to  tliem.  Gaspers  v.  Dry  Dock,  E.  Ij.  &  B.  R.  Co.  22  App.  Div.  ]56, 
47  N.  Y.  Supp.  961. 

4.  Motion  to  set  aside  verdict  taken  subject,  etc. 

Where  a  verdict  is  directed  subject  to  tlie  opinion  of  the  court, 
the  trial  judge  may  at  the  same  term  set  it  aside  and  direct 
judgment  for  either  party.-' 

iNew  York  Code  Civ.  Proe.  §  1185.  In  such  case  the  other  party  can  ex- 
cept §  994,  and  have  the  judgment  reviewed  thereon  by  appeal.  But 
in  the  absence  of  an  exception  to  the  direction  of  the  verdict,  or  of  an 
appeal  from  the  order  denying  the  motion  for  a  new  trial,  the  cor- 
rectness of  the  determination  of  the  court  in  directing  the  verdict 
cannot  be  reviewed.  McCarthy  v.  Hiller,  26  App.  Div.  588,  50  N.  Y. 
Supp.  626. 

5.  Further  questions. 

After  verdict  in  a  cause  tried  by  jury,  it  is  irregular  to  pro- 
ceed to  determine  further  questions  involved  in  the  issues  by 
the  findings  of  the  judge*  or  by  a  reference." 

1  Parker  v.  Laney,  58  N.  Y.  469,  reversing  1  Thomp.  &  C.  590;  National 

Horse  Importing  Co.  v.  Novak,  95  Iowa,  596,  64  N.  W.  616.  But  where 
no  objection  appears  the  proceeding,  though  irregular,  will  be  pre- 
sumed to  have  been  adopted  by  consent.  Shepherd  v.  Jones,  71  Cal. 
223,  16  Pac.  711. 
Xor  can  the  court  decide  the  case  upon  the  evidence  after  the  disagreement 
and  discharge  of  the  jury.  Murray  v.  Hauser,  21  Mont.  120,  53  Pac. 
99. 

2  See  ante,  chapter  xxi.,  §  23. 

6.  Dismissing  for  want  of  jurisdiction. 

Under  the  act  of  Congress  of  March  3,  1875,'  a  circuit  court 
of  the  United  States  may,  even  after  verdict,  entertain  a  mo- 
tion to  dismiss  for  want  of  jurisdiction.* 

1 1  U.  S.  Rev.  Stat.  Supp,  p.  83,  §  5. 

Zllartog  V.  Memory,  23  Fed.  835,  reversed  in  116  U.  S.  588,  29  L.  ed. 
725,  6  Sup.  Ct.  Rep.  "i2],  on  the  ground  that  the  evidence  on  which  the 
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circuit  court  acted  in  dismissing  the  suit  was  irrelevant  and  wholly 
immaterial  to  the  issues  and  that  no  opportunity  was  afforded  the 
adverse  party  to  be  heard  upon  the  motion  and  to  rebut  such  evidence. 

7.  Certificate  for  costs. 

Where  the  title  to  real  property  comes  in  question  or  any 
fact  appears  whereby  either  party  becomes  entitled  to  costs  or 
to  increased  costs  as  prescribed  by  law,  the  judge  may,  upon  the 
application  of  the  party  to  be  benefited  thereby,  either  before  or 
after  the  verdict  is  rendered,  make  a  certificate  stating  the 
fact.* 

1  Such  a  certificate  is  a  proper  mode  of  ascertaining  the  fact,  though  there 
be  no  statute  authorizing  it.  Farrington  v.  Eennie,  2  Cai.  Cas.  220; 
Jackson  v.  Randall,  11  Johns.  405.  By  the  New  York,  statute,  the 
judge  is  required  to  make  it.     Code  Civ.  Proc.  §  3248. 

It  relates  only  to  facts  appearing  upon  the  trial.  Willey  v.  Shaver,  1 
Thomp.  &  C.  324;  Baine  v.  Rochester,  85  N.  Y.  523,  dicta. 

It  is  not  needed  in  reference  to  an  extrinsic  fact,  such  as  plaintiff's  omis- 
sion to  present  his  claim  against  a  municipal  corporation  to  its  chief 
fiscal  officer  before  suing.  Baine  v.  Rochester,  85  N.  Y.  523.  Nor  can 
a  party  complain  of  the  absence  of  the  certificate  where  he  is  ex- 
empted from  the  payment  of  the  costs  personally  by  the  order  imposing 
them.    Meltzger  v.  Doll,  91  N.  Y.  365. 

Where  the  statute  expressly  refers  the  question  to  the  determination  of 
the  judge,  a  finding  of  the  jury  upon  it  is  not  necessarily  conclusive 
upon  him.  Hunt  v.  Leon,  3  Johns.  Cas.  140.  So,  by  New  York  Code 
Civ.  Proc.  §  3248,  the  certificate  may  be  made  before  or  after  verdict. 

8.  Certificates  of  probable  or  reasonable  cause. 
Circumstances  which  warrant  suspicion^  or  reasonable  doubt 

as  to  the  construction  of  a  statute^  may  be  probable  or  reasonable 
cause  under  the  United  States  statutes  respecting  certificates.* 
Reasonable  cause  and  probable  cause  mean  the  same  thing.* 
An  application  for  a  certificate  of  probable  cause  is  so  far 
distinct  from  the  trial  that  the  court  has  power  to  entertain  it 
after  the  trial,  and  may  hear  evidence  not  taken  at  the  trial.® 

IThe  Gala  Plaid,  1  Brown  Adm.  1,  Fed.  Cas.  No.  5,183  (probable  cause  for 
seizure)  ;  The  George,  1  Mason,  24,  Fed.  Cas.  No.  5,328;  The  Thomp- 
son (The  Isabella  Thompson  v.  United  States)  3  Wall.  155,  18  L. 
ed.  55;  Locke  v.  United  States,  7  Cranch,  339,  3  L.  ed.  364;  The  Olinde 
Rodrigues,  174  U.  S.  510,  43  L.  ed.  1065,  19  Sup.  Ct.  Rep.  851;  United 
States  V.  Mexico,  25  Fed.  924. 
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2  United  States  v.  Riddle,  5  Craneh,  311,  3  L.  ed.  110;  The  Friendship,  1 

Gall.  Ill,  Fed.  Cas.  No.  5,125.  Seizure  made  under  a  construction  of  a 
statute  adopted  by  the  secretary  of  the  treasury  in  conformity  with  the 
opinion  of  the  attorney  general  is  made  upon  probable  cause.  United 
States  V.  Recorder,  2  Blatchf.  119,  Fed.  Cas.  No.  10,130. 

3  U.  S.  Rev.  Stat.  §§  970,  989,  U.  S.  Comp.  Stat.  1901,  pp.  702,  708. 

4  United  States  v.  One  Sorrel  Horse,  22  Vt.   655;    United  States  v.  The 

City  of  Mexico,  25  Fed.  924. 

5  The  Gala  Plaid,  1  Brown,  Adm.  1,  Fed.  Cas.  No.  5,183   (§  970);  United 

States  V.  Abatoir  Place,  106  U.  S.  160,  27  L.  ed.  128,  1  Sup.  Ct.  Rep. 
169.  An  application  may  be  made  after  execution  issued  on  a  judg- 
ment and  need  not  necessarily  be  made  before  the  judge  who  tried  the 
cause.     Cox  v.  Barney,  U  Blatchf.  289,  Fed.  Cas.  No.  3,300. 

9.  Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made 
to  tlie  court  before  which  the  trial  is  had,  or  the  judgment 
rendered,  and  must  in  all  cases  be  made  before  final  costs  are 
adjusted.^ 

1  New  York  general  rule  45  (1890).  But  in  the  New  York  first  judicial 
district  this  rule  does  not  authorize  the  application  to  be  made  out  of 
that  district,  even  before  the  same  judge  who  tried  the  case.  Hun  v. 
Salter,  92  N.  Y.  651,  citing  Code  Civ.  Proc.  §  769,  as  controlling  the 
rule.  Failure  to  promptly  object  to  the  making  of  a  motion  for  extra 
allowance  before  a  judge  who  did  not  preside  at  the  trial  is  a  waiver  of 
the  irregularity  (Wiley  v.  Long  Island  E.  Co.  88  Hun,  177,  34  N.  Y. 
Supp.  415), — especially  where  tlie  judge  before  whom  the  motion  was 
made  is  nearly  as  well  informed  as  to  the  nature  of  the  issue  as  the 
judge  who  presided.  Wilber  v.  Williams,  4  App.  Biv.  444,  38  X.  Y. 
Supp.   893. 

Special  term  and  trial  term  not  the  same  court  within  this  rule.  Tocli 
V.  Toch,  9  App.  Div.  501,  41  N.  Y.  Supp.  353. 

The  "final  costs"  contemplated  by  this  rule  are  the  costs  which  are  in- 
serted in  the  final  judgment  rendered  in  the  trial  court.  Winne  v. 
Fanning,  19  Misc.  410,  44  N.  Y.  Supp.  262. 

The  effect  of  an  adjustment  of  costs  upon  a  motion  for  an  additional  al- 
lowance is  not  changed  because  other  costs  awarded  on  an  application 
to  open  a  default  still  remain  to  be  adjusted.  Jones  v.  Wakefield, 
21  N.  Y.  Week.  Dig.  287. 
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ABANDONMENT, 

question  for  jury  as  to,  pp.  514,  523. 

ABATEMENT, 

stipulations  against,   on  granting  continuance   to  party   dangerously 
ill,  p.  56. 

ABBREVIATIONS, 

in  general  verdict,  p.  743. 

ABSENCE  OF  COUNSEL, 
generally,  p.  3. 

as  ground  for  postponement,  pp.  27-32. 

showing  of  diligence  to  learn  time  of  trial  in  affidavit  for  postpone- 
ment, p.  48. 
at  reception  of  verdict,  p.  775. 
at  trial,  p.  3. 

during  reading  of  stenographic  minutes  to  jury,  p.  716. 
instructions  during,  p.  346. 
further  instructions  during,  p.  732. 

ABSENCE  OF  DOCUMENTARY  EVIDENCE, 
as  ground  for  postponement,  p.  36. 

necessity  for  sliowing  materiality  of,  p.  41. 

ABSENCE  OF  JUDGE, 

see  chapter  xvii.,  pp.  468-473. 

at  reception  of  verdict,  p.  471. 

opening  sealed  verdict  during,  p.  775. 

during  trial  or  argument,  p.  468. 

clerk's  entry  of  judgment  during,  p.  846. 

ABSENCE  OF  JURY, 

at  opening  of  sealed  verdict,  p.  791. 

ABSENCE  OF  PARTY, 
generally,  p.  3. 

as  ground  for  continuance,  pp.  24-27. 
contents  of  affidavit  for  postponement,  p.  46. 
at  trial,  p.  3. 

at  reception  of  verdict,  p.  775. 
at  opening  of  sealed  verdict,  p.  702. 
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ABSENCE  OF  WITNESS, 

as  ground  for  withdrawal  of  juror,  p.  490. 
of  attesting  witness,  effect,  p.  458. 
Postponement  for. 

absence  of  witness  without  consent  of  party  subpoenaing  him,  p.  32. 

absence  of  foreign  witness,  p.  35. 

witness  incompetent  to  testify,  p.  42. 

witness  who  has  left  the  country,  p.  33. 

rule  requiring  subpoenaing  of  witnesses  after  witness  left  the  state,  p. 

36. 
admission  of  facts  sought  to  be  proved,  pp.  52-55,  413. 
contents  of  affidavit  in  application  for,  pp.  45-49. 

necessity  for  showing  reason  why  presence  is  necessary,  p.  48. 

omission  to  name  witness,  p.  46. 

showing  cause  of  absence  in  affidavit,  p.  47. 

showing  right  to  require  attendance,  p.  47. 
diligence  in  procuring  evidence,  pp.  37-41. 

effect  of  omission  to  notify  subpoenaed  witness  of  day  of  trial,  p.  32. 
effect  of  unexpected  death  of  subpoenaed  witness,  p.  36. 
failure  to  subpoena,  p.  32. 

material  witnesses  in  necessary  attendance  on  Federal  court,  p.  34. 
nonresidence  as  justifying  assumption  that  ordinary  diligence  eould  not 

have  secured  testimony,  p.  35. 
opportunity  to  procure  witness,  p.  36. 
opportunity  to  take  deposition,  p.  34. 
sufficiency  of  excuse  for  failure  to  obtain  deposition,  p.  35. 
probability  of  securing  desired  evidence,  p.  43. 
refusal  of  application  based  on  erroneous  conception  of  law,  p.  34. 
refusal  of  third  application  for  absence  of  witness  not  present  at  pre- 
ceding term,  p.  35. 
testimony  constituting  no  defense,  p.  42. 

ABSENT  TESTIMONY, 

right  of  court  to  comment  on,  p.  698. 

ABSOLUTE  INDEMNITY, 

as  essential  to  deprive  witness  of  privilege,  p.  189. 

ABSTRACT, 

use  of,  to  impeach  witness,  p.  255. 

ABSTRACT  QUESTIONS, 
instructions  on,  p.  678. 

ACCEPTANCE, 

question  for  jury  as  to,  p.  523. 

ACCIDENT, 

precautions  after,  p.  433. 

question  for  jury  as  to  cause  of,  p.  503. 
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ACCOUNT, 

cross-examination  to  show  contradiction  of,  p.  230. 
filing  supplemental  account  as  ground  for  continuance,  p.  23. 
permitting  jury  to  take  witli  them  on  retiring,  p.  723. 
refreshing  recollection  by  use  of,  p.  212. 
rule  for  filing  statement  of,  p.  9. 

ACCOUNT  BOOKS, 

competency  of,  p.  411. 

estoppel  to  contradict  entries  in,  by  producing,  p.  277. 
question  for  court  as  to  admissibility  of,  p.  496. 
sufiiciency  of  proof  of  correctness  of,  p.  327. 

ACCOUNT  STATED, 

question  for  jury  as  to  creation  of,  p.  527. 

ACCURACY  OP  RECOLLECTION, 

of  witness,  cross-examination  to  test  credibility,  228. 

ACKNOWLEDGMENT, 

by  telephone,  mode  of  proving,  p.  462. 
defects  in,  precluding  admission,  p.  412. 

ACQUAINTANCE, 

with  counsel,  interrogation  of  juror  as  to,  p.  71. 
with  party,  disqualification  of  juror  by,  p.  84. 

ACQUITTAL, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  188. 

ACT, 

authentication  of,  after  suit  brought,  p.  418. 

ACTION, 

cause  of,  see  Cause  of  Action. 

change  of  venue  of,  see  Change  of  Venue. 

consolidation  of,  effect  on  number  of  peremptory  challenges,  p.  95. 

dismissal  of,  see  Dismissal. 

parties  to,  see  Parties. 

postponement  of,  see  Postponement. 

stating  nature  of,  in  opening,  p.  148. 

stipulation  against  abatement  of,  p.  56. 

admissibility  of  matters  occurring  after,  p.  433. 

other  action  pending  as  ground  for  continuance,  p.  10. 

ACTION  FOR  JOINT  TORT, 

verdict  against  one  defendant  alone,  p.  756. 

AD  DAMNUM  CLAUSE, 

verdict  for  more  than  amount  stated  in,  p.  767. 

ADDITIONAL  ALLOWANCE, 

time  and  place  for  application  for,  p.  871. 
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ADDITIONAL  CONCLUSIONS, 
to  special  verdict,  p.  813. 

ADDITIONAL  FEES, 

giving  of,  by  party  to  jurors,  p.  727. 

ADDITIONAL  INSTRUCTIONS, 
see  Further  Instructions. 

ADDITIONAL  WITNESSES, 

interrogating  own  witness  to  discover,  p.  448. 

ADDRESS  TO  JURY, 

see  Argument  of  Counsel. 

ADJOURNMENT, 

see   Postponement. 

ADMINISTRATOR, 

attesting  witness  becoming  interested  as,  p.  459. 

ADMISSION, 

of  evidence,  see  Evidence. 

ADMISSIONS, 

by  adverse  witness,  p.  217, 

by  witness  of  inconsistent  statements,  right  to  explain,  p.  240. 

by  counsel,  p.  413. 

in  opening,  dismissal,  or  direction  of  verdict  for,  p.  152. 

relief  from,  p.  414. 
by  party,  admissibility  of,  p.  412. 
by  party's  refusal  to  testify,  p.  612. 
impeachment  by,  of  contradictory  testimony,  p.  286. 
in  letter  put  in  evidence,  p.  449. 
mode  of  calling  jury's  attention  to,  p.  689. 
of  execution  of  note  sued  on,  right  to  dismiss  after,  p.  108. 
of  fact  during  settlement,  p.  414. 
peremptory  instruction  in  case  of,  p.  682. 
precluding  offer  of  evidence  by,  p.  310. 

discretion  as  to  excluding  offer,  p.  310. 

shutting  oil  strict  cross-examination  by,  p.  310. 
to  change  burden  of  proof,  p.  426. 
verdict  against,  pp.  749,  755. 
As  to  testimony  of  aisevt  loitnesses. 

of  what  absent  witness  would  prove,  pp.  52,  413. 
right  to  impeach,  p.  243. 

right  to  withdraw  admission  because  witness  is  in  court,  p.  55. 
weiglit  to  be  given  statement  in  application  aftej  admission,  p.  54. 
Effect  of,  on  right  to  open  and  close. 

sufficiency  of  admission,  pp.  134  et  seq. 

necessity  for  admitting  quantum  of  damages,  p.  139. 

admissions  offered  at  the  trial,  p.  141. 
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ADMISSIONS—  ( continued ) . 

admissions  not  made  by  all  of  several  defendants,  p.  143. 
defendant's  failure  to  introduce  evidence,  p.  143. 
time  for  making,  p.  144. 

effect  of  reply  to  restore  right  to  plaintiff,  p.  144. 
In  pleadings. 

as  ground  for  taking  case  from  jury,  p.  606. 

availability  of  to  adversary  after  amendment,  p.  380. 

discretion  as  to  refusing  amendment,  p.  379. 

including  facts  admitted  by,  in  special  verdict,  p.  803. 

in  pleadings  offered  in  evidence,  right  to  rebut,  p.  160. 

in  pleading  in  former  action,  p.  387. 

necessity  for  incorporating  admission  in,  to  obtain  right  to  open  and 

close,  p.  140. 
of  cause  of  action,  judgment  on  pleadings,  p.  112. 
of  defense,  dismissal,  or  judgment  on  pleadings  because  of,  p.  111. 
of  conclusion  of  law,  p.  379. 
peremptory  instruction  in  case  of,  p.  682. 
reading  of,  in  opening,  p.  151. 
right  to  read  from  own  pleadings  matter  admitted,  p.  384. 

ADMITTED  FACT, 

inclusion  of,  in  special  verdict,  p.  803. 

ADULTERATION, 

question  for  jury  as  to,  p.  518. 

ADULTERY, 

impeachment  of  witness  by  proof  of,  p.  268. 

ADVERSE  CLAIM, 

sufficiency  of  verdict  in  trial  of,  p.  760. 

ADVERSE  COUNSEL, 

interruption  by,  in  argument,  p.  633. 

ADVERSE  PARTY, 

attack  on,  in  argument,  p.  027. 

availability  of  exception  to,  p.  349. 

comments  by  counsel  on  failure  to  testify,  p.  622. 

direct  examination  of,  p.  216. 

examination  of,  before  trial,  p.  432. 

right  to  call,  as  witness,  p.  432. 

reading  part  of  examination,  p.  433. 

adversary's  right  to  put  remainder  in  evidence,  p.  433. 
impeachment  of,  as  own  witness,  p.  283. 
instructions  as  to  conflict  between  testimony  of,  p.  698. 
right  to  see  document,  p.  430. 
treating  of  jury  by,  pp.  726,  728. 
Rrading  pleadings  of. 

right  to  read,  pp.  378,  625. 
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ADVERSE  PARTY—  ( continued) . 
conclusiveness  of,  p.  378. 
permitting  amendment  of,  p.  379. 
original  after  amendment,  p.  380. 
showing  personal  sanction,  p.  381. 
contradicting  part,  p.  381. 
allegations  in  verification  of,  p.  382. 
mere  extract  from,  p.  382. 
adversary's  right  to  read  residue,  p.  382. 

ADVICE  OF  COUNSEL, 

as  to  party's  remaining  away  from  trial,  p.  24. 
question  for  jury  as  to  correctness  of,  p.  534. 

AFFIDAVIT  OF  DEFENSE, 

exceptions  to  ruling  on  motion   for   judgment  for   insufficiency   of,   p. 

115. 
going  to  trial  on,  in  defendant's  absence,  p.  4. 
partial  insufficiency  of,  as  admission  of  liability,  pp.  112,  113. 
test  of  sufficiency  of,  p.  115. 

AFFIDAVITS, 

admissibility  of  to  impeach  witness,  p.  253. 
necessity  for  laying  foundation,  p.  242. 
in  favor  of  party  making,  admissibility,  p.  415. 
of  jurors  showing  incapacity,  p.  99. 
use  of,  against  party  making,  p.  415. 
conclusiveness  of,  p.  415. 
For  postponement. 

for  postponement,  p.  16. 

necessity  for,  p.  44. 

sufficiency  of,  p.  44. 

who  shall  make,  p.  45. 

contents  of,  p.  45. 

necessity  for  stating  cause  of  absence  of  witness,  p.  47. 

necessity  for  stating  why  presence  of  witness  is  necessary,  p.  48. 

necessity  for  showing  diligence  on  counsel's  part  in  learning  time  of 

trial,  p.  48. 
as  to  other  engagements  of  counsel,  p.  30. 
necessity  for  stating  that  counsel  is  in  actual  attendance  on  session  of 

legislature,  p.  48. 
necessity  that  allegations  on  information  state  names  and  residence  of 

informants,  p.  49. 
sufficiency  of  general  allegations  as  to  materiality  of  evidence,  pp.  49, 

50. 
showing  right  to  require  attendance,  p.  47. 
sufficiency  of  oral   statements,  p.  44. 

supplemental  affidavit  to  supply  insufficiency  of  original,  p.  44. 
testing  propriety  of  refusal  of  continuance  by,  p.  58. 
counter-affidavits  in  opposition  to  motion,  pp.  51,  52. 


INDEX.  8Tt) 

AFFINITY, 

disqualification  of  juror  by,  p.  81. 

AFFIRMATION, 

by  witness,  p.  174. 

witness  having  conscientious  scruples  against  taking  oath,  p.  175. 

AFFIRMATIVE, 

of  issue,  as  test  of  right  to  open  and  close,  pp.  130  et  seq.  619. 

AFFIRMATIVE  CHARGE, 

taking  case  from  jury  by,  see  chapter  xxii.,  pp.  581-617. 
alphabetical  table  showing  proper  practice,  pp.  585-594. 

AFFIRMATIVE  RELIEF, 

effect  of  defendant's  demand  for,  on  right  to  voluntary  nonsuit,  p.  485. 

AFFIRMATIVE  TESTIMONY, 

instructions  as  to  relative  weight  of,  p.  696. 
submission  to  jury  when  met  by  negative,  p.  613. 

AGE, 

showing  child  to  jury  on  issue  of,  p.  390. 

AGENCY, 

allegations  of,  in  verification  of  adversary's  pleading,  effect,  p.  382. 
proof  of,  by  admissions  and  declarations  of  agent,  p.  415. 
proof  of,  by  appearances,  p.  415. 
proof  of,  by  similar  acts,  p.  416. 
question  for  jury  as  to  existence  of,  p.  513. 

AGENT, 

admissions  and  declarations  of,  to  prove  agency,  p.  415. 

exclusion  of,  as  witness  during  trial,  p.  181. 

excusing  as  juror,  p.  97. 

impeachment  of,  as  witness  by  proof  of  declarations,  p.  248. 

letters  of,  as  evidence,  p.  449. 

proof  of  tampering  with  juror  or  witness  by,  p.  460. 

question  for  jury  as  to  authority  of,  p.  513. 

question  for  jury  as  to  liability  for  disobedience,  p.  516. 

(|uestion  for  jury  as  to  negligence  of,  p.  578. 

question  for  jury  as  to  ratification  of  act  of,  p.  514. 

AGREEMENT, 

coercion  of  jurors  inducing,  p.  736. 
postponement  by,  pp.  62,  64. 

ALIENATING  AFFECTIONS, 

impeachment  of  witness  in  action  for  by  proof  of  hostility,  p.  257. 

ALIMONY, 

trial  of,  before  divorce  suit,  necessity  for  exception,  p.  336. 

ALLEGATIONS, 
see  Pleading. 
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ALLOWANCE, 

additional,  time  and  place  for  application  for,  p.  871. 

ALMANAC, 

as  evidence,  p.  426. 

judicial  notice  of  facts  stated  in,  p.  446. 

ALTERATION, 

of  pleading,  see  Amendment, 
of  verdict,  see  Verdict. 

ALTERNATIVE, 

assessment  of  damages  in  special  verdict,  p.  810. 
evidence  of  alternative  claims,  p.  417. 

ALTERNATIVE  PROPOSITIONS, 
instructions  on,  p.  696. 

ALTERNATIVE  RELIEF, 

right  of  pleader  to  ask,  p.  117. 

AMBIGUITY, 

in  special  verdict,  correcting  by  venire  de  novo,  p.  825. 
parol  evidence  to  explain,  p.  453. 

AMENDED  REQUEST, 

for  instructions,  p.  654. 

AMENDMENT, 

of  verdict,  see  Verdict. 

of  special  verdict,  see  Special  Verdict. 

of  bill  of  particulars,  p.  424. 

of  return  to  show  valid  service  of  process,  right  to  postponement  be- 
cause of,  p.  13. 
Of  pleading. 

admissibility  of  original,  against  pleader  after,  p.  380. 

application  for  time  to  file  amended  complaint,  p.  20. 

as  ground  for  postponement,  pp.  15-19. 

by  increasing  demand  to  correspond  with  amount  of  verdict,  p.  865. 

comments  by  counsel  on,  p.  625. 

discretion  as  to  refusing,  p.  379. 

during  argument,  p.  636. 

in  case  of  variance,  p.  602. 

motion  to  strike  out,  p.  125. 

necessity  for  exception  to  motion  for,  p.  338. 

postponement  because  of  trial  amendment,  p.  44. 

postponement  to  allow  plaintiff  to  meet  counterclaim   interposed  by, 
p.  59. 

reference  to  pleadings  in  argument  after,  p.  624. 

to  defeat  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  109. 

withdrawal  of  juror  because  of,  p.  491. 
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AMICUS  CURI^, 

exception  by  attorney  as,  p.  349. 
right  of,  to  address  jury,  p.  619. 

AMOUNT, 

of  recovery  in  verdict,  see  Verdict. 

of  costs,  as  condition  of  postponement,  p.  55. 

of  judgment,  necessity  for  sliowing,  p.  850. 

AMPUTATED  FOOT, 

exhibition  of,  to  jury,  p.  398. 

ANAESTHETIC, 

compelling  physical  examination  requiring  use  of,  p.  395. 

ANCIENT   INSTRUMENTS, 
proof  of,  p.  458. 

ANIMALS, 

question   for  jury   as  to  contributory  negligence   in   permitting  near 
railroad  track,  p.  557. 

ANIMUS, 

impeachment  of  witness  by  proof  of,  pp.  256,  273. 

ANNUAL  EARNINGS, 

proof  of,  to  show  damages  from  injury,  p.  449. 

ANNUAL  INCOME, 

proof  of,  to  show  damages  from  injury,  p.  449. 

ANOTHER  SUIT  PENDING, 

as   ground   for   postponement,   p.    10. 

ANSWER, 

original  answer,  see  Original  Answer. 

to   special   questions,   see   Special   Findings;    Special   Interrogatories; 
Special   Questions;    Special  Verdict. 

to  interrogatories  to  jury,  signing  of,  p.  746. 
Of  witness. 

as  to  testimony  of  other  witness  in  former  hearing,  p.  207. 

from  recollection,  p.  207. 

argumentative  answer,  p.  207. 

responsiveness  of,  p.  207. 

striking  out  irresponsive  answer,  p.  207. 

admissibility  of  to  impeach  witness,  p.  254. 

written  answers  by  deaf  mutes,  p.  23. 
Defendant's  pleading. 

affidavit  of  defense,  see  Affidavit  of  Defense. 

as  evidence  against  defendant,  p.  382. 

admissibility  against  codefendant,  p.  383. 

election  between  inconsistent  defenses  in,  pp.  119-121. 

judgment  for  insufficiency  of,  pp.  112-116. 
Abbott,  Civ.  Jur.  T.— 56. 
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ANSWER— {continued) . 

supplying  deficiency  in  complaint,  p.  107. 
verified  answer  in  other  action,  p.  387. 

ANTICIPATORY  NOTE, 

of  intended  exception,  p.  354. 

ANTICIPATORY  REBUTTAL, 
as  part  of  case  in  chief,  p.  158. 

APPEAL, 

amendment  of  special  verdict  on,  p.  824. 

curing  error,  see  Curing  Error. 

determination  on,  of  inconsistency  between  findings  and  regular  ver- 
dict, p.  808. 

exceptions,  see  Exceptions. 

formality  in  written  evidence  of  judgment  necessary  for,  p.  841. 

impeachment  of  witness  by  proof  of  being  surety  on  appeal  bond,  p. 
258. 

objections,  see  Objections. 

prejudicial  error,  see  Prejudicial  Error. 

reversal  on,  of  terms  imposed  on  granting  continuance,  p.  55. 

signing  of  judgment  after  disposal  of,  p.  860. 

waiver  of  objections,  see  Waiver. 
What  appealable. 

denial  of  motion  to  dismiss,  p.  109. 

general  term  order  denying  new  trial,  p.  868. 

order  denying  motion  to  compel  election,  p.  122. 
Effect  of. 

to  prevent  impeachment  of  witness,  p.  264. 

pending  appeal  in  other  case  as  ground  for  continuance,  p.  10. 
Record. 

assignment  of  error,  see  Assignment  of  Error. 

bill  of  exceptions,  see  Bill  of  Exceptions. 

first  taking  exception  in  statement  of  case,  p.  352. 

necessity  for  setting  out  instructions  in,  p.  346. 

setting  out  motion  to  compel  election  in  transcript,  p.  122. 

use  of  abstract  to  impeach  witness,  p.  255. 

use  of  case  made  to  impeach  witness,  p.  255. 
Presumptions  on. 

of  consent  to  absence  of  judge,  p.  469. 

on  appeal  from  dismissal  on  plaintiff's  opening,  p.  153. 
What  reviewable. 

order  for  postponement,  p.  27. 

refusal  of  continuance,  pp.  57-62. 

discretion  as  to  granting  of  postponement,  pp.  7,  8. 

refusal  to  strike  out  evidence,  p.  370. 
First  raising  objection  on. 

allowing  exceptions  not  properly  saved  below,  p.  336. 
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APPEAL —  {continued) . 

to  incompetency  of  evidence,  p.  318. 
to  insuflBciency  of  evidence,  p.  319. 
Discretionary  matters. 

allowance  of  reopening,  p.  165. 

reopening  case  to  permit  evidence  in  rebuttal,  p.  150. 

aa  to  leading  questions,  p.  203. 

comments  of  judge  to  witness,  p.  474. 

length  of  argument  to  jury,  p.  621. 

order  of  proof,  154. 

APPEAL  BOND, 

impeachment  of  witness  by  proof  of  being  surety  on,  p.  258, 

APPEARANCE, 

see  also  Resemblance. 

photograph  as  evidence  of,  p.  398. 

APPELLATE  COURT, 

questioning  opinion  of  in  argument,  p.  630. 

APPELLATE  DIVISION, 

necessity  for  exception  to  review  by,  p.  346. 

ordering  exceptions  to,  p.  866. 

reversal  in,  for  errors  not  excepted  to,  p.  336. 

APPLAUSE, 

by  audience,  as  ground  for  withdrawing  juror,  p.  490. 

APPLICATION, 

for  postponement,  pp.  5-67. 
for  view  by  jury,  p.  405. 

APPLICATION  AFTER  VERDICT, 
see  chapter  xxix.,  pp.  865-871. 
certificate  for  costs,  p.  870. 

certificates  of  probable  or  reasonable  cause,  p.  870. 
for  additional  allowance,  p.  871. 

judgment  for  more  than  demanded  in  complaint,  p.  865. 
motion  for  nonsuit,  p.  868. 

motion  to  dismiss  for  want  of  jurisdiction,  p.  869. 
ordering  exceptions  to  appellate  division,  p.  866. 
to  determine  further  questions  involved  in  issues,  p.  869. 
to  set  aside  verdict  taken  subject  to  opinion  of  court,  p.  869. 

APPOINTMENT, 

of  attorney  to  receive  verdict,   p.  774. 

APPORTIONMENT, 

of  costs  in  verdict,  p.  748. 

ARGUMENTATIVE  ANSWER, 
of  witness,  p.  207. 
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ARGUMENTATIVENESS, 
in  instructions,  p.  664. 

ARGUMENTATIVE  QUESTION, 
to  witness,  p.  395. 

ARGUMENT  OF  COUNSEL, 

to  jury,  see  chapter  xxii,  618-630. 

right  to  open  and  close,  see  chapter  v.,  pp.  129-147. 

absence  of  judge  during,  pp.  468,  471. 

amending  pleadings  during,  p.  636. 

arousing  prejudice,  p.  626. 

asking  jury  to  take  notes,  p.  622. 

as  part  of  trial,  p.  463. 

aspersions,  p.  626. 

as  to  admissibility  of  evidence,  p.  322. 

l)y  amicus  curiw,  p.  619. 

comments  on  evidence,  p.  622. 

comments  on  form  of  deposition,  p.  024. 

comments  on  objections  and  rulings,  p.  624. 

counter  explanations,  p.  624. 

election  as  to  cause  of  action,  p.  618. 

exception  in  form  of,  p.  353. 

explaining  nonproduction  of  promised  evidence,  p.  624. 

first  objecting  to  evidence  after  commencement  of,  p.  320. 

interruption  by  adverse  counsel,  p.  633. 

judge's  right  to  regulate,  p.  634. 

length  of,  p.  621. 

misuse  of  evidence,  p.  629. 

number  of  counsel,  p.  620. 

on  question  of  correcting  verdict,  p.  789. 

order  of,  pp.  620,  621. 

production  on,  of  document  proving  itself,  p.  629. 

reading  document  not  formally  read  before,  p.  028. 

reading  medical  and  other  scientific  books,  p.  629. 

reading  previous  proceedings  in  case,  p.  630. 

reference  to  pleadings,  p.  624. 

reference  to  protection  of  defendant  by  insurance,  p.  628. 

reference  to  verdict  in  similar  cases,  p.  G31. 

retaliatory  statements  or  remarks,  p.  033. 

right  to  address  jury,  p.  619. 

right  of  third  person,  p.  619. 
right  to  close,  p.  619. 
scope  of,  pp.  622-633. 
statement  in,  as  to  consistency  between  general  and  special  verdict, 

p.  836. 
stating  or  reading  the  law,  p.  631. 
stating  what  is  not  evidence,  p.  625. 
submission  to  voluntary  nonsuit  after,  p.  484. 
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ARGUMENT  OF  COUNSEL— (continMed). 
use  of  document  not  in  evidence,  p.  628. 
use  of  nonsuited  cause  of  action  on,  p.  629. 
when  to  be  asked,  p.  620. 
withdrawal  of  remarks  curing  errors,  p.  635. 

AROUSING  PREJUDICE, 

in  counsel's  argument,  p.  626. 

ARRAY, 

challenge  to,  p.  69. 

ARREST, 

by  servant,  question  for  jury  as  to  liability  for,  p.  515. 

cross-examination  of  witness  as  to,  p.  232. 

impeachment  of  testimony  on  cross-examination  as  to,  p.  274. 

impeachment  of  witness  by  proof  of,  p.  264. 

questioning  witness  as  to  for  purpose  of  impeachment,  p.  246. 

right  to  open  and  close  in  action  for,  p.  137. 

ARREST  OF  JUDGMENT, 

entry  of  motion  for,  p.  863. 

taking  objection  to  sufficiency  of  complaint  by  motion  in,  p.  105. 

ART, 

books  of  as  evidence,  p.  425. 

question  for  jury  as  to  meaning  of  terms  of,  p.  532. 

ASPERSIONS, 

in  counsel's  argument,  p.  626. 

ASSAULT  AND  BATTERY, 

by  sleeping  car  porter,  question  for  jury  as  to  liability  for,  p.  515. 

cross-examination  as  to  suit  against  for,  p.  232. 

proof  of,  as  impeachment  authorizing  corroboration,  p.  288. 

right  to  open  and  close  in  action  on,  p.  137. 

setting  aside  verdict  for  inadequacy,  p.  772. 

ASSENT, 

question  for  jury  as  to,  p.  523. 

ASSESSMENT, 

of  damages,  see  Damages. 

ASSIGNMENT  OF  ERROR, 

on  other  ground  than  stated  in  exception,  p.  362. 
prevention  of,  by  failure  to  ask  for  postponement  on  allowing  amend- 
ment, p.  19. 
to  review  ruling  on  application  for  continuance,  p.  61. 

ASSUMING  TRUTH  OP  ADVERSARY'S  EVIDENCE, 
on  application  to  take  case  from  jury,  p.  606. 

ASSUMPSIT, 

postponement  of  action  of,  p.  12. 
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ASSUMPTION  OF  FACTS, 

in   instructions,  pp.  679,   682. 

in  question  to  witness,  pp.  196,  199. 

facts  not  proved,  p.  196. 

in  rendering  judgment  on  special  verdict,  p.  803. 

on  cross-examination,  p.  226. 

ASSUMPTION  OF  RISK, 

by  employee,  question  for  jury  as  to,  pp.  569,  575. 

ATTACHMENT, 

as  to  garnishment,  see  Garnishment. 

motion  to  quash,  necessity  for  exception,  p.  336. 

of  witness,  to  show  diligence,  p.  40. 

order  of  peremptory  challenges  in  attachment,  p.  93. 

right  to  open  and  close  in,  p.  142. 

ATTENDANCE  ON  OTHER  COURT, 

of  party  as  juror,  as  ground  for  postponement,  p.  24. 
of  witness  as  ground  for  postponement,  p.  34. 

ATTESTING  WITNESS, 
see  Subscribing  Witness. 

ATTORNEY  GENERAL, 

effect  of  promise  by,  not  to  prosecute  on  privilege  as  witness,  p.  188. 

ATTORNEYS, 

as  counsel,  see  Counsel. 

authority  to  receive  verdict,  p.  471. 

credibility  and  value  of  testimony  of,  p.  497. 

reception  of  verdict  by,  p.  774. 

temporary  assumption  of  judge's  place,  p.  469. 

ATTORNEY'S  CLERK, 

affidavit  for  postponement  by,  p.  45. 

ATTORNEY'S  FEES, 

admission  as  to  amount  of,  entitling  defendant  to  open  and  close,  p. 

144. 
necessity  for  proving  to  entitle  plaintiff  to  open  and  close,  p.  140. 

ATTRACTIVENESS, 

of  dangerous  premises,  question  for  jury,  p.  563. 

AUDIENCE, 

applause  by,  as  ground  for  withdrawing  juror,  p.  490. 

AUTHENTICATION, 

of  act,  time  of  making,  p.  418. 
of  stenographer's  minutes,  p.  457. 

AUTHORITIES, 

on  evidence,   topical   arrangement  in   alphabetical  order,   see  chapter 

XVI.,  pp.  409-467. 
reading  of  in  argument,  p.  633. 
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AUTHORITY, 

of  attorney  to  receive  verdict,  p.  47]. 

of  agent,  question  for  jury  as  to,  p.  513. 

AUTHORIZED  VIEW, 

by  jury.  P-  406. 
AUTOMOBILES, 

question  for  jury  as  to  negligence  in  use  of,  p.  553. 

AVOWRY, 

for  rent,  right  to  open  and  close  in,  p.  130. 

AWNINGS, 

reasonableness  of  ordinance  as  to,  as  question  for  jury,  p.  506. 


B. 

BAD  CHARACTER, 

cross-examination  of  witness  as  to,  p.  227. 
impeaehment  of  witness  by  proof  of,  pp.  258,  283, 
impeachment  of  own  witness  by  proof  of,  pp.  274,  278. 

BAIL, 

calling  another  juror  by  commissioner  of  special  bail,  p.  102. 

BAILEES, 

question  for  jury  as  to  negligence  of,  p.  578. 

BALLOTS, 

formal  offer  of,  in  evidence,  p.  300. 

BANK  BOOK, 

admissibility  of,  to  corroborate  witness,  p.  294. 

BANKRUPTCY  ACT, 

provision  in,  satisfying  guaranty  against  self-crimination,  p.  190. 

BANKS, 

excusing  bank  inspector  from  jury,  p.  98. 

judicial  notice  as  to  usages  of,  p.  447. 

question  for  jury  as  to  depositor's  diligence  in  examining  pass  book, 

p.  510. 
question  for  jury  as  to  negligence  of,  p.  579. 

BARBER  SHOP, 

question  for  jury  as  to  necessity  for  keeping  open  on  Sunday,  p.  509. 

BARRIERS, 

in  highway,  question  for  jury  as  to  absence  of  as  negligence,  p.  549. 

BASTARDY, 

degree  of  proof  required  in,  p.  708. 

impeachment  of  female  witness  by  proof  of,  p.  268. 

statement  in  opening  by  prosecution  in,  p.  149. 
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BATTERY, 

see  Assault  and  Battery. 

BAYOU, 

as  watercourse,  question  for  jury  as  to,  p.  519. 

BEGIN, 

right  to,  see  Opening. 

BELIEF, 

of  witness,  asking  for  reasons  on  redirect  examination,  p.  173. 

BELIEF  UNDER  OATH, 

of  witness,  questioning  impeaching  witness  as  to,  p.  259. 

BENEFIT  SOCIETY, 

membership  in,  disqualifying  juror,  pp.  78,  85. 

question  for  jury  as  to  notice  of  hearing  resulting  in  expulsion,  p.  525. 

BEST  AND  SECONDARY  EVIDENCE, 
foundation  for,  pp.  421,  481. 
incidental  and  collateral  matters,  p.  418. 
necessity  for  objection  to  secondary  evidence,  p.  314. 
notice  to  produce,  419. 

sufficiency  of,  p.  419. 
of  document  produced  on  notice,  p.  430. 
of  instrument  with  attesting  witness,  p.  458. 
of  telegram,  p.  461. 
original  papers  as  secondary,  p.  418. 
quality  of  secondary  evidence,  p.  422. 

parol  evidence,  p.  422. 
reception  of  secondary  evidence  conditionally,  p.  168. 
rebutting  objection  to  secondary  evidence,  p.  323. 
riglit  to  rebut  secondary  evidence,  p.  423. 
secondary  evidence  as  ground  for  postponement,  p.  42. 
secondary  evidence  of  contents  of  notice,  p.  418. 
suiScieney  of  objection  to  secondary  evidence,  p.  318. 
when  secondary  evidence  admissible,  p.  418. 
Copies. 

copy  of  pleading  not  best,  p.  389. 
press  copy  of  letter,  p.  449. 
sufficiency  of  proof  of  correctness  of,  p.  327. 
Instruments  lost,  destroyed,  or  'beyond  jurisdiction. 
accounting  for  absence  of  books,  p.  421. 

admissibility  of  copy  without  explaining  destruction,  p.  421. 
laying  foundation  for,  p.  421. 

necessity  that  parol  evidence  be  clear  and  certain,  p.  422. 
order  of  proof,  p.  169. 

proof  of  existence  of  original,  p.  169. 

its  execution,  p.  169. 

its  loss,  p.  169. 
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BEST  AXD  SECONDARY  EVIDENCE— (conimuefJ). 

its  contents,  p.  109. 

showing  diligence  in  attempt  to  find,  p.  420. 
sufficiency  of  proof  of  loss  as  question  for  court,  p.  327. 
voluntary  destruction,  p.  421. 
writings  beyond  jurisdiction  of  court,  p.  419. 

BIAS, 

in  comments  of  judge,  p.  475. 
Of  juror. 

as  ground  for  withdrawal  of  juror,  p.  488. 

conclusiveness  of  trial  judge's  decision  on  challenge  for,  p.  90. 

consideration  of  affinity  on  question  of,  p.  82. 

evidence  as  to  question  of,  p.  90. 

examination  of  individual  jurors  to  ascertain,  p.  72. 

examination  of  jurors  as  to  facts  showing,  p.  71. 
Of  witness. 

comments  by  counsel  on,  p.  622. 

cross-examination  to  show,  p.  228. 

impeachment  by  proof  of,  pp.  256,  269. 

refusing  to  allow  leading  questions  because  of,  p.  206. 

BIBLE, 

entries  in,  as  evidence  of  pedigree,  p.  453. 

question  for  jury  as  to  propriety  of  reading,  in  schools,  p.  501. 

use  of,  on  administering  oath  to  witness,  pp.  174,  175. 

BIGAMY, 

impeachment  of  witness  by  proof  of,  p.  269. 

BILL  OF  EXCEPTIONS, 

containing  former  testimony,  use  of  to  impeach  witness,  p.  255. 

incorporating  instructions  in,  necessity,  p.  345. 

indefiniteness  of  exception  in,  p.  364. 

showing  ground  of  dismissal,  necessity  for,  p.  109. 

BILL  OF  PARTICULARS, 
amendment  of,  p.  424. 
as  limiting  evidence,  p.  423. 

exclusion  of  proof  for  failure  to  serve,  pp.  423,  424. 
of  account  sued  on,  p.  9. 
permitting  jury  to  take  with  them  on  retiring,  p.  720. 

BILL  OF  SALE, 

evidence  of  giving  as  security,  p.  240. 

BILLS  AND  NOTES, 

notice  of  protest,  mailing  of,  p.  450. 

parol  evidence  as  to,  p.  452. 

proof  of  signatures  as  prerequisite  to  admission,  p.  314. 

question  for  jury  as  to  negligence  as  to,  p.  579. 
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BILLS  AND  'NOT'ES— {continued) . 

question  for  jury  as  to  reasonableness  of  time  for  presenting,  p.  507. 
right  to  open  and  close  in  action  on,  pp.  132,  336. 

BLACKMAIL, 

of  third  person  as  impeachment  of  witness  permitting  corroboration, 
p.  292. 

BOARD, 

exhibition  of,  to  jury,  p.  397. 

BOARD  OF  TRADE, 

judicial  notice  of  customs  of,  p.  447. 

BODILY  CONDITION, 

question  for  jury  as  to,  p.  517. 

BOLSTERING  TESTIMONY, 
right  of,  p.  454. 

BONA  EIDES, 

see  Good  Faith. 

BONDS, 

qualification  of  holder  of,  in  action  on  similar  bonds,  p.  79. 
right  to  open  and  close  in  action  on,  p.  136. 
to  procure  continuance,  p.  66. 

BONES, 

of  fractured  leg,  exhibition  to  jury,  p.  398. 

BOOKS, 

competency  of  account  books,  p.  411. 

question  for  court  as  to,  p.  327. 
for  entry  or  record  of  judgment,  p.  847. 
impeachment  of  witness  by  proof  of  writing  or  reading  immoral  book, 

p.  268. 
scientific  books,  see  Scientific  Books, 
secondary  evidence,  p.  421. 

BOOT, 

exhibition  of,  to  jury,  p.  398. 

BOUNDARY, 

impeachment  of  witness  testifying  as  to,  p.  250. 
sufficiency  of  verdict  as  to,  p.  760. 

BOXES, 

formal  offer  of,  in  evidence,  p.  300. 

BRAHMIN, 

swearing  Gentoo  as  witness  by  touching  foot  of,  p.  176. 

BREACH  OF  THE  PEACE, 

impeachment  of  witness  fined  for,  p.  266. 
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BRIDGE, 

question  for  jury  as  to  anticipating  use  for  heavy  engines,  p.  549. 

BRINGING  IN  PARTIES, 

postponement  for  purpose  of,  pp.  12,  13. 

right  to  continuance  to  make  up  issues  in  case  of,  p.  20. 

BROKEN  RAIL, 

exliibition  of,  to  jury,  p.  397. 

BUILDINGS, 

question  for  jury  as  to  negligence  in  condition  of,  p.  562. 

BURDEN  OF  PROOF, 

presumptions,   see   Presumptions. 

as  to  authority  to  execute  corporate  deed,  p.  428. 

as  to  facts  peculiarly  within  knowledge  of  one  party,  p.  427. 

i'     to  negative,  p.  426. 

eifect  of  admission  by  defendant  to  shift,  pp.  134  et  seq. 

necessity  for  admitting  entire  demand,  pp.  134  et  seq. 

instructions  as  to,  p.  680. 

legal  presumption  shifting,  p.  428. 

necessity  for  exception  to  ruling  as  to,  p.  341. 

of  consent  to  communications  between  judge  and  jury,  p.  481. 

on  motion  to  strike  out  pleading,  p.  124. 

right  of  person  having,  to  open  and  close,  pp.  129  et  seq. 

who  has,  pp.   129-134,  426. 

BURGLARY, 

cross-examining  witness  as  to  indictment  for,  for  purpose  of  impeach- 
ment, p.  267. 

BUSINESS, 

legitimateness  of,  as  question  for  jury,  p.  498. 
prejudice  against,  as  disqualifying  as  juror,  p.  88. 

BUSINESS  RELATIONS, 

disqualification  as  juror  by,  pp.  83,  84. 
setting  aside  juror  because  of,  p.  96. 

BYSTANDERS, 

peremptory  challenge  of,  p.  94. 


C. 

CALENDAR, 

entry  of  judgment  in  judge's  calendar,  p.  848. 

refusal  to  strike  cause  from  as  refusal  of  continuance,  p.  62. 

retaining  cause  on,  after  discliarging  juror,  p.  491. 

<:!ALLING, 

prejudice  against,  as  disqualifying  as  juror,  p.  88. 
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CAPACITY, 

question  for  jury  as  to,  p.  512. 

CAPTION, 

of  verdict,  inaccuracies  in,  p.  743. 

CARDS, 

playing  cards  by  counsel  vpitli  jurors,  p.  727. 
CARICATURE, 

exhibiting  in  argument,  p.  628. 

CARRIERS, 

custom  that  consignee  pay  freight,  admissibility,  p.  464. 
judicial  notice  of  usages  of,  p.  447. 
Questions  for  jury  as  to. 

as  to  negligence,  see  Questions  of  Law  and  Fact, 
existence  of  relation  of  passenger,  p.  5]1. 
mode  of  receiving  or  carrying  goods,  p.  510. 
monopolistic  nature  of  traflfic  agreement,  p.  528. 
reasonableness  of  discriminating  rate,  p.  508. 
reasonableness  of  regulations,  p.  506. 
time  for  removal  of  goods  at  destination,  p.  5]]. 
whether  railroad  was  common  carrier,  p.  510. 

CARRYING  PISTOL, 

impeachment  of  witness  by  proof  of  acquittal  of  charge  of,  p.  266. 

CARTOON, 

exhibiting  in  argument,  p.  628. 

CASE  IN  CHIEF, 

order  of  proving  different  items  of,  p.  167. 
what  admissible  on,  p.  158. 

CASE  MADE, 

use  of  to  impeach  witness,  p.  255. 

CATEGORICAL  ANSWERS, 

calling  for,  in  special  interrogatories,  p.  814. 

CATEGORICAL  FORM, 

of  charge  to  jury,  p.  661. 

CATHODE  PROCESS, 

exhibition  of  photograph  taken  by,  p.  399. 

CAUSE, 

form  of  hypothetical  question  as  to,  p.  201. 
question  for  jury  as  to,  p.  503. 

CAUSE  OF  ACTION, 

amendment  changing,  p.  109. 

cross-examination  as  to  matters  tending  to  disprove,  p.  222. 

dismissal  for  insufficiency,  of  count  setting  up  separate  cause,  p.  105. 
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CAUSE  OF  ACTWN— (continued). 

effect  of  admission  of  on  right  to  open  and  close,  pp.  134  et  seq. 
election  between  inconsistent  causes,  pp.  116-123,  618. 

for  misjoinder,  p.  122. 

restatement  in  different  forms,  p.  116. 

necessity  for  exception,  p.  338. 

right  to  exception,  p.  ]22. 

time  for  objection,  p.  12]. 
existence  of,  against  party  disqualifying  as  juror,  p.  89. 
judgment  on  pleadings  on  admission  of,  p.  112. 
not  alleged,  nonsuit  in  case  of,  p.  601. 
striking  out  complaint  not  stating,  p.   124. 
taking  case  from  jury  for  variance  or  failure  to  prove,  p.  601. 

CAUTION, 

in  receiving  expert  testimony,  instruction  as  to,  p.  704. 

CERTAINTY, 

in  charge  to  jury,  p.  662. 

in  offer  of  evidence,  p.  ;iOO. 

in  special  verdict,  p.  808. 

in  verdict  as  to  finding  or  recovery,  p.  758. 

of  verdict  as  to  prevailing  party,  p.  756. 

CERTIFICATE, 

by  stenograplier  to  minutes,  as  insufficient  authentication,  p.  457. 

for  coats,  when  proper  for  judge  to  make,  p.  870. 

of  physician  as  to  party's  illness  presented  on  motion  for  continuance, 

p.  26. 
of  probable  or  reasonable  cause,  p.  870. 
application  for,  after  trial,  p.  870. 

CERTIFIED  COPY, 

of  record  of  conviction  to  impeach  witness,  p.  266. 

of  transcript  of  former  testimony  to  impeach  witness,  p.  255. 

CERTIORARI, 

right  to  continuance  in,  after  amendment  without  notice,  p.  19. 

CHALLENGE, 

of  juror,  see  Impaneling  the  Jury. 

to  other  party  to  introduce  incompetent  evidence,  p.  313. 

CHANCE  VERDICT, 
invalidity  of,  p.  781. 

CHANGE  OF  VENUE, 

consideration  of  continuance  as  working,  p.  40. 

effect  of  right  to,  on  right  to  postponement  for  public  excitement  or 

prejudice,  p.  14. 
necessity  for  exception  to  decision  on  application  for,  p.  338. 
reference  to  in  argument,  p.  630. 
statement  as  to  in  plaintiff's  opening,  p.  148. 
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CHARACTER, 

anticipating  rebuttal  as  to,  in  slander  action,  p.  159. 
cross-examination  of  witnesses  to,  p.  226. 
of  party,  limiting  number  of  witnesses  as  to,  p.  183. 
of  prosecutrix  in  bastardy,  statement  as  to  in  opening,  p.  149. 
order  of  proof  of  good  character  of  plaintiff,  p.  159. 
Of  mtness. 

corroboration  by  proof  of,  p.  286. 
impeachment  by  proof  of,  p.  258. 

general  reputation   for   truth   and  veracity   or   moral   character, 
p.  258. 

necessity  for  foundation,  p.  259. 

questioning  impeaching  witness,   p.   259. 

proof  of  conviction  of  crime,  p.  264. 

proof  of  indictment,   p.   265. 

specific  acts  or  offenses  or  line  of  conduct,  p.  267. 
specific  acts  of  immorality,  p.  270. 

impeaching  own  witness,  pp.  274,  278,  283. 

CHARGE, 

of  crime,  see  Crime. 

to  jury,  see  Instructions. 

CHARITIES, 

qualification  as  juror  of  trustee  of  charitable  society,  p.  79. 

CHARTER, 

construction  of,  as  function  of  court,  p.  528. 

CHASTITY, 

limiting  number  of  witnesses  as  to  reputation  for,  p.  183. 

CHATTEL, 

exhibition  of  to  jury,  p.  396. 

CHECK, 

question  for  jury  as  to  purchaser's  notice  of  suspicious  facts,  p.  526. 

CHEMICALS, 

experimenting  with,  p.  407. 

CHIEF  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  28. 

CHILD, 

see  Infant. 

CHINESE, 

interpretation  of  account  of,  p.  236. 
mode  of  swearing,  as  witness,  p.  176. 

CHINESE  CERTIFICATE, 

explaining  nonproduction  of,  p.  433. 
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CHRISTIAN, 

mode  of  swearing,  as  witness,  p.  175. 

CHRISTIAN  NAME, 

excluding  juror  for  misnomer  of,  p.  99. 

CHURCH, 

see  also  Religious  Societies. 

question  for  jury  as  to  nonoccupancy  of,  pp.  519. 

CIDER, 

question  for  jury  as  to  intoxicating  nature  of,  p.  518. 

CIRCUMSTANTIAL  EVIDENCE, 
instructions  on,  p.  695. 

instructions  where  evidence  is  wholly  circumstantial,  p.  689. 
submission  to  jury  where  direct  evidence  is  met  by,  p.  612. 

CITIZENSHIP, 

excusing  juror  because  of,  p.  96. 

CITY  COUNCIL, 

qualification  of  members  of,  aa  jurors,  p.  81. 

CITY  COURT, 

appeal  to  general  term  of  from  denial  of  postponement,  p.  62. 

CITY  DIRECTORIES, 

use  of,  by  jury  during  deliberation,  p.  724. 

CIVIL  ISSUE, 

instruction  as  to  amount  of  proof  of,  p.  707. 

CIVIL  LIABILITY, 

privilege  of  witness,  p.  184. 

CLAIM, 

question  for  court  as  to  disallowance  of,  p.  327. 

CLEARNESS, 

in  charge  to  jury,  p.  662. 

in  interrogatories  submitted  in  connection  with  general  verdict,  p.  809. 

in  special  verdict,  p.  812. 

CLERICAL  ERRORS, 

in  special  verdict,  correcting  by  amendment,  p.  823. 

CLERICAL  INACCURACIES, 
invalidity,  p.  743. 

CLERK, 

of  attorney,  affidavit  for  postponement  by,  p.  45. 
Of  court. 
amending  special  verdict  by  notes  of,  p.  824. 
delivery  of  sealed  verdict  to,  p.  792. 
duty  of,  to  prepare  judgment  roll,  p.  846. 
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CLERK —  ( continued) . 

duty  of,  to  record  verdict,  p.  842. 

duty  to  keep  judgment  book,  p.  848. 

cifect  of  failure  to  enter  judgment  after  proper  request,  p.  801. 

effect  of  failure  to  record  verdict,  p.  843. 

entry  of  judgment  by,  p.  845. 

signing  of  judgment  by,  p.  844. 

failure  to  sign  judgment  roll,  p.  855. 

minute  by,  on  back  of  judgment  roll,  p.  850. 

reception  of  verdict  by,  pp.  471,  774. 

CLOSE  OF  EVIDENCE, 

submission  to  voluntary  nonsuit  at,  p.  484. 

CLOSING, 

right  to  close,  see  chapter  v.,  pp.  129-147. 
who  entitled  to  close,  pp.  129-134. 
right  of  party  holding  affirmative  to  close,  p.  019. 
effect  of  admissions  generally,  pp.  134-139. 
sufficiency  of  admissions,  pp.  134-139. 
necessity  for  admitting  quantum  of  damages,  p.   139. 
necessity  for  incorporating  in  pleadings,  p.  140. 
admissions  offered  at  trial,  pp.  141-143. 
admissions  not  made  by  all  of  defendants,  p.  143. 
defendant's  failure  to  introduce  evidence,  p.  143. 
time  for  making  admissions,  p.  144. 
time  for  request  to  open  and  close,  p.  144. 
effect  of  reply  to  restore  right  to  plaintiff,  p.  144. 
refusal  of  right,  pp.  145,  140. 
waiver  of,  p.  147. 

CLOTHING, 

exhibition  of,  to  jury,  p.  398. 

CODEFENDANTS, 

disallowing  leading  questions  to  witness  by  one  on  objection  of  other, 

p.  200. 
motion  by  one  to  withdraw  case  from  jury,  p.  001. 
number  of  counsel  for,  p.   104. 
right  of  each  to  have  counsel  address  jury,  p.  020. 
joint  answer  in  former  action,  as  evidence  against  one,  p.  383. 
objection  by  one  to  evidence  offered  against  other,  p.  315. 
order  of  cross-examination,  presenting  ease,  and  summing  up,  p.  164. 
pleading  of  one  as  evidence  against  other,  p.  383. 
postponement  to  one  as  bar  to  later  application  by  otlier,  p.  40. 
right  to  move  for  dismissal,  p.  108. 

plaintiff's  right  to  open  and  close  as  against  all,  p.  143. 
right  to  peremptory  challenge,  p.  94. 
taking  judgment  against  one  or  more,  p.  851. 
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COERCION, 

of  jury  into  agreement,  p.  736. 

COGENCY  OF  EVIDENCE, 

on  charge  of  crime  in  civil  action,  instruction  as  to,  p.  708. 
on  civil  issue,  instruction  as  to,  p.  707. 
in  equity  case,  instruction  as  to,  p.  707. 

COLLATERAL  ATTACK, 

on  unrecorded  verdict,  p.  842. 

COLLATERAL  EVIDENCE, 

corroboration  of  witness  by,  p.  286. 

COLLATERAL  MATTER, 

cross-examination  as  to,  p.  228. 
impeachment  of  witness  as  to,  p.  269. 

COLLATERAL  QUESTION, 

as  to  admissibility  of  evidence,  p.  323. 
necessity  for  exception,  p.  325. 

COLORED  PERSONS, 

competency  as  witnesses,  p.  463. 

competency  as  attesting  witness,  p.  459. 

qualification  of,  as  juror,  p.  74. 

question  for  jury  as  to  reasonableness  of  carriers'  regulations  as  to, 

p.  506. 
question  for  jury  as  to  separate  schools  for  colored  children,  p.  501. 

COMMENTS, 

by  judge  on  witnesses,  or  testimony,  p.  474. 

COMMERCIAL  PAPER, 

question  for  jury  as  to  negligence  in  case  of,  p.  579. 

COMMISSION  MERCHANT, 

refreshing  recollection  by  using  accounts  of  sales,  p.  212. 

COMMON  ENTERPRISE, 

question  for  jury  as  to  engagement  in,  p.  513. 

COMMON  ERROR, 

existence  and  effect  of,  as  question  for  court,  p.  501. 

COMMON  KNOWLEDGE, 

consideration  by  jury  of  matters  of,  in  deliberation,  p.  723. 

COMMON  LAW, 

of  other  state,  presumption  as  to,  p.  448. 

COMMON  OPINION, 

right  of  jury  to  disregard  uncontradicted  testimony  on,  p.  700. 

COMMON  PLEAS, 

necessity  for  exception  to  review  by,  p.  346. 
Abbott,  Civ.  Jur.  T.— 57. 
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COMMON  THIEF, 

impeachment  of  witness  by  proof  of  being,  p.  269. 

COMMUNICATIONS, 

between  judge  and  jury  not  in  open  court,  p.  478. 
consent  to,  p.  481. 
waiver  of  objection,  p.  481. 

COMPARISON, 

genuineness  of  writings  used  for,  p.  327. 

of  handwriting,  cross-examination  of  witness  as  to,  p.  225. 

permitting  jury  to  take,  on  retiring,  document  used  for,  p.  720. 

COMPENSATION, 

of  expert  witness,  p.  194. 

COMPETENCY, 

of  evidence,  see  Evidence. 

of  jurors,  see  Impaneling  the  Jury. 

of  witness,  see  Witnesses. 

COMPLAINT, 

^7  judg6  of  consumption  of  time,  p.  476. 
of  pain,  admissibility,  p.  434. 

COMPLAINT,  DECLARATION,  OR  PETITION, 

election  between  inconsistent  causes  of  action  in,  pp.  116-119. 
indefinite  or  uncertain  allegations  in,  p.  3  06. 
judgment  for  more  than  demanded  in,  p.  865. 

verified  by  guardian  ad  litem  on  information  and  belief,  admissibility 
against  infant,  p.  381. 
Dismissal. 

as  to  compulsory  nonsuit,  see  Compulsory  Nonsuit, 
amendment  to  defeat  motion  for,  p.  109. 
when  proper,  p.  603. 
for  admitted  defense,  p.  111. 
for  irrelevant  or  redundant  matter  in,  p.  106. 
for  insufficiency  of  complaint,  pp.  103-110. 
necessity  for  exceptions,  p.  338. 
time  for  motion  for,  p.  598. 
of  certain  counts  of  declaration  as  ground  for  postponement,  p.  18. 
after  verdict,  for  want  of  jurisdiction,  p.  869. 
presumption  on  appeal  from  dismissal  on  opening  for  insufficiency,  p, 

153. 
taking  allegations  of  complaint  as  true  on  motion  for,  p.  1C4. 
Motion  for  judgment  on. 

for  admitted  defense,  p.  111. 
for  defect  not  misleading,  p.  107. 
for  insuflaciency  of,  pp.  103-110. 

COMPLEX  DOCUMENT, 
offer  of  part  of,  p.  309. 
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COMPLEX  REQUEST, 

for  instructions,  p.  C50. 

COMPOUND  QUESTION, 
to  witness,  p.  195. 

COMPRESSED  AIR, 

as  dangerous  agency,  question  for  jury  as  to,  p.  566. 

COMPROMISE  AND  SETTLEMENT, 
admission  of  fact  during,  p.  4] 4. 
by  jury,  error  in  requiring,  p.  738. 

communication  by  way  of,  question  for  jury  as  to,  p.  328. 
pending  proposition  for,  as  ground  for  postponement,  pp.  11,  12. 

COMPROMISE  VERDICT, 
validity  of,  p.  781. 

COMPULSORY  NONSUIT, 

dismissal  of  complaint,  etc.,  see  Complaint,  etc. 

voluntary  nonsuit,  see  Voluntary  Nonsuit. 

taking  case  from  jury  by,  see  Cliapter  xxii.,  pp.  581-617. 

alphabetical  table  showing  proper  practice,  pp.  585-594. 

allowing  further  testimony  after  motion  for,  p.  165. 

as  distinguislicd  from   withdrawal   of  juror,  p.   492. 

as  result  of  withdrawing  juror,  p.  491. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  606. 

comments  by  judge  on  motion  for,  p.  475. 

necessity  for  exception  to,  p.  348. 

on  defendant's  motion,  pp.  598-603. 

ordering  exceptions  to  appellate  division  in  case  of,  p.  866. 

plaintiff's  course  to  defeat  motion  for,  p.  603. 

refusal  to  take  oflF,  necessity  for  exception,  p.  348. 

rules  of  decision  on  motion  for,  pp.  606-615, 

test  of  right,  pp.  594^598. 

time  for,  pp.  598-600. 

use  in  argument  on  one  cause  of  action  of  matter  relevant  only  to 

nonsuited  cause,  p.  629. 
withdrawal  of  juror  as  equivalent  to,  p.  492. 
withdrawal  of  juror  as  substitute  for,  p.  488. 
When  proper. 

for  insufficiency  of  evidence,  p.  607. 

in  case  of  different  inferences,  p.  609. 

in  case  of  expert  testimony,  p.  614. 

in  case  of  interested  testimony,  p.  611. 

in  case  of  uncontradicted  evidence  of  specific  fact,  p.  614. 

on  ground  of  variance,  p.  602. 

where  affirmative  testimony  is  met  by  negative,  p.   613. 

where  direct  is  met  by  circumstantial  evidence,  p.  612. 

where  existence  of  partnership  is  in  doubt,  p.  512. 
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COMPULSORY  NONSUIT— (conimaed). 

where  fact  testified  to  is  incredible,  p.  702. 

where  positive  evidence  is  met  only  by  conclusion  of  law,  p.  613. 

COMPULSORY  PHYSICAL  EXAMINATION, 
right  to,  p.  393. 

COMPULSORY  PRODUCTION, 
of  chattel,  p.  396. 

COMPULSORY  WITNESS, 
impeachment  of,  p.  282. 

COMPUTATION, 

correcting  verdict  by  making,  p.  787. 

of  time,  p.  857. 

permitting  jury  to  take  with  them,  on  retiring,  p.  723. 

right  of  court  to  make,  p.  585. 

COMPUTING  INTEREST, 
in  verdict,  p.  765. 

CONCISENESS, 

in  interrogatories  submitted  in  connection  with  general  verdict,  p.  809. 

CONCLUSION  OP  LAW, 

as  to  motive  or  intent,  p.  444. 

effect  of  allegation  of,  on  right  to  dismiss  action,  p.  105. 

in  pleading,  admission  of,  p.  379. 

in  special  verdict,  p.  802. 

in  special  verdict,  disregarding,  p.  823. 

submission  of,  to  jury,  p.  831. 

where  positive  testimony  is  met  by,  p.  613. 

CONCLUSIONS, 

see  also  Opinion  Evidence. 

excusing  juror  for,  p.  96. 

from  admitted  or  undisputed  facts,  asking  witness  as  to,  p.  197. 

in  affidavit  for  continuance,  pp.  46,  47. 

CONCLUSIVE  CASE, 

nonsuit  or  direction  of  verdict  after,  p.  600. 

CONCLUSIVENESS, 

of  evidence,  see  Evidence. 

CONCURRENCE, 

of  intent,  proof  of,  p.  445. 

CONDEMNATION  PROCEEDINGS, 
evidence  of  value  of  land,  p.  465. 
limiting  number  of  witnesses  in,  p.  183. 

CONDITION, 

oi  person,  photograph  as  means  of  sliowing,  p.  398. 
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CONDITION—  ( continued) . 

in  reception  of  evidence,  pp.  168,  329. 

reading  deposition  taken  conditionally,  p.  429. 

CONDITIONAL  ADMISSION, 
of  evidence,  pp.  168,  329. 

CONDITIONAL  OPINION, 

as  ground  for  challenging  juror,  p.  86. 

CONDITIONS, 

imposition  of,  see  Imposing  Conditions. 

CONDONATION, 

of  servant's  misconduct,  question  for  jury  as  to,  p.  517. 

CONDUCT, 

misconduct,  see  Misconduct. 

of  judge,  see  Judge. 

of  counsel,  necessity  for  exception,  p.  341. 

of  juror,  as  ground  for  withdrawal  of  juror,  p.  488. 

of  witness,  impeachment  by  proof  of  specific  line  of,  p.  267. 

CONFIDENTIAL  COMMUNICATIONS, 
see  privileged  communications. 

CONFINEMENT, 

of  jury  to  induce  agreement,  p.  736. 

CONFLICTING  EVIDENCE, 

necessity  for  submission  to  jury,  see  chapter  xxii.,  pp.  581-617. 

argument  to  jury  in  case  of,  p.  622. 

direction  of  verdict  in  case  of,  p.  583. 

duty  of  jury  to  reconcile,  p.  715. 

expert  opinion  based  on,  p.  198. 

necessity  for  submitting  to  jury,  p.  499. 

setting  aside  verdict  rendered  on,  p.  750. 

CONFLICT  OF  LAWS, 

as  to  statute  of  frauds,  p.  456. 

CONFORMITY  TO  FACTS, 
by  instructions,  p.  678. 

CONNECTED  DOCUMENTS, 

introducing  in  evidence,  p.  309. 

CONSANGUINITY, 

disqualification  of  juror  by,  p.  81. 

CONSCIENCE, 

asking  witness  whether  he  considers  oath  binding  on,  p.  176. 

CONSCIENTIOUS  SCRUPLES, 

of  witness  against  taking  oath,  p.  176. 
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CONSENT, 

question  for  jury  as  to,  p.  523. 
Of  party. 

excusing  juror  against,  p.  100. 

to  absence  of  judge,  presumption  of,  p.  469. 

to  amendment  of  special  verdict  by  judge's  minutes,  p.  824. 

to  answer  by  judge  to  question  of  jury,  p.  478. 

to  clerk's  receiving  verdict,  p.  774. 

to  communications  between  judge  and  jury,  p.  481. 

to  conditional  admission  of  evidence,  p.  329. 

to  delegation  of  judicial  functions  to  attorney,  p.  471. 

to  direction  of  verdict  subject  to  opinion  of  court,  p.  617. 

to  examination  of  witness  without  oath,  p.  174. 

to  excusing  of  juror,  p.  100. 

to  further  instructions,  pp.  732,  735. 

to  introduction  of  improper  testimony,  p.  314. 

to  jury  taking  law  books  on  retiring,  p.  724. 

to  offer  of  evidence  without  producing  witness,  p.  305. 

to  opening  of  sealed  verdict  in  absence  of  judge,  p.  775. 

to  postponement,  pp.  62,  63. 

of  action  before  justice  of  the  peace,  p.  66. 
to  sealed  verdict,  effect,  p.  776. 
to  view  by  jury,  p.  402. 
to  withdrawal  of  juror,  p.  488. 

CONSIDERATION, 

failure  of,  allegations  securing  right  to  begin,  p.  136. 

lack  of,  anticipatory  rebuttal,  p.  159. 

for  promise  to  pay  extra  compensation  to  expert  witness,  p.  194. 

parol  evidence  as  to,  p.  452. 

CONSIGNMENT, 

question  for  jury  as  to  care  and  diligence,  p.  578. 

CONSISTENCY, 

in  instructions,  p.   666. 

CONSISTENT  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  286. 

CONSOLIDATION, 

of  actions,  effect  on  number  of  peremptory  challenges,  p.  95. 

CONSTITUTION  AT.  LAW, 

vested  right  of  firemen  in  exemption  from  jury  duty,  p.  75.. 

CONSTITUTIONAL  PROVISIONS, 

as  to  number  and  unanimity  of  jurors,  p.  782. 

CONSTRUCTION, 

of  special  verdict,  p.  821. 

of  writings,  instruction  as  to,  p.  706. 
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CONSUMPTION  OF  TIME, 

complaint  by  judge  of,  p.  476. 

CONTEMPT, 

by  juror  in  dissenting  from  sealed  verdict,  p.  780. 
continuance  to  compel  contumacious  witness  to  testify,  p.  40. 
in  repetition  of  motions  in  criminal  case  for  delay,  p.  3. 

CONTEST  AS  TO  FACTS, 

directing  verdict  subject  to  opinion  of  court  in  case  of,  p.  617. 

CONTINUANCE, 

see  postponement. 

CONTRACT, 

election  betvreen  counts  in  action  on,  p.  119. 
proving  custom  to  contradict  terms  of,  p.  464. 
question  for  jury  as  to  existence  of,  p.  527. 
right  to  open  and  close  in  action  on,  p.  135. 
statute  of  frauds,  see  Statute  of  Frauds. 

CONTRACT  RELATIONS, 

as  disqualifying  juror,  pp.  96,  97. 

CONTRADICTION, 

of  party's  testimony  by  himself,  effect,  p.  698. 

of  witness,  cross-examination  for  purpose  of,  p.  228. 

of  witness,  as  question  of  law  or  fact,  p.  497. 

CONTRADICTORINESS, 
see  Inconsistency. 

CONTRADICTORY  STATEMENTS  AND  CONDUCT, 

impeachment  of  witness  by  proof  of,  see  Impeachment  of  Witness. 

CONTRARY  TO  LAW, 
when  verdict  is,  p.  751. 

CONTRIBUTORY  NEGLIGENCE, 

questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact, 
plea  of,  as  affecting  right  to  open  and  close,  p.  138. 

CONVERSATION, 

putting  whole  of,  in  evidence,  p.  432. 

introduction  of  balance  of,  on  cross-examination,  p.  223. 

bringing  out  whole  of,  on  redirect  examination,  p.  234. 

offered  for  impeachment  purposes,  right  to  give  whole,  p.  240. 

by  telephone,  how  proved,  p.  461. 

preceding  act,  admissibility,  p.  455. 

testimony  by  witness  to  substance  of,  p.  207. 

with  party  as  disqualifying  juror,  p.  88. 

by  juror  as  ground  for  new  trial,  p.  726. 

CONVICT, 

corroboration  of,  p.  289. 
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CONVICTION, 

of  crime,  see  Crime. 

COPARTIES, 

see  also  Codef endants ;    Coplaintiffs. 

admissibility  of  pleadings  against,  p.  383. 

general  objection  to  evidence   admissible   against,   p.   315. 

joint  exception  by,  p.  349. 

right  to  object  to  evidence  offered  by,  p.  318. 

submission  of  evidence  talcen  during  absence  of,  p.  3. 

COPLAINTIFFS, 

granting  nonsuit  as  to  one,  p.  601. 

objection  to  evidence  offered  against  other,  p.  315. 

COPY, 

from  books  of  original  entry,  admissibility,  p.  421. 

of  account  sued  on,  filing  of,  p.  9. 

of  amendment,  previous  service  of,  overcoming  claim  of  surprise,  p.  19. 

of  lost  instrument,  introduction  of  before  proof  of  loss,  p.  170. 

of  memoranda,  refreshing  recollection  from,  p.  213. 

of  pleading,  not  best  evidence,  p.  389. 

of  transcript  of  former  evidence,  use  of  to  impeach  witness,  p.  255. 

press  copy  of  letter  as  evidence,  p.  449. 

sufficiency  of  proof  of  correctness  of,  p.  327. 

CORAM  NON  JUDICE, 

proceedings  during  judge's  absence,  p.  470. 

CORONER'S  JURY, 

proving  testimony  before  by  member  of,  p.  254. 

CORPORATE  AGENT  OR  OFFICER, 

admissibility  of  conversation  of,  to  show  motive  for  purpose  of  impeach- 
ment, pp.  272,  273. 
admissibility  of  declarations  of,  p.  428. 

direct  examination  of,  as  if  under  cross-examination,  p.  285. 
disqualification  of  as  juror,  p.  97. 
exclusion  of,  during  trial  as  witness,  p.  181. 
question  for  jury  as  to  duties  and  care  of  directors,  p.  512. 

CORPORATE  DEED, 

presumption  as  to,  p.  428. 

CORPORATION, 

attack  on  in  argument,  p.  627. 

disqualification  as  juror,  of  stockholder  in,  pp.  78,  79. 

disqualification  as  juror,  of  son  of  stockholder  in,  p.  82. 

invalidity  of  foreign  corporation  as  law  question,  p.  502. 

judicial  notice  of  customs  of,  p.  446. 

naming  in  verdict  by  abbreviations  or  initials,  p.  743. 

question  for  jury  as  to  existence  of,  p.  512. 
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CORPSE, 

question  for  jury  as  to  carrier's  negligence  in  forwarding,  p.  548. 

CORRECTION, 

of  special  verdict,  sec  Special  Verdict. 

of  verdict,  see  Verdict. 

of  error  in  instructions,  p.  644. 

recalling  witness  to  supply  omission,  p.  162. 

CORRESPONDENCE, 

introducing  part  of,  in  evidence,  p.  309. 

letters  and  telegrams  as  connected  part  of,  p.  461. 

CORROBORATION, 

of  case  in  chief  on  rebuttal,  p.  160. 

of  uncontradicted  interested  witness,  requiring  acceptance  as  true,  p. 
611. 
Of  impeached  witness. 

of  impeached  witness,  see  chapter  ix.,  pp.  286-296. 

by  evidence  of  reputation  for  truth  and  veracity,  p.  286. 

competency  of  sustaining  witness,  p.  286. 

necessity  that  credibility  be  attacked,  p.  286. 

proof  of  prior  consistent  statements,  p.  286. 

by  collateral  documentary  evidence,  p.  286. 

by  collateral  testimony,  p.  286. 

CORRUPTION, 

disclosure  of  by  verdict  against  evidence,  p.  748. 
excessiveness  of  verdict  showing,  p.  768. 

CORRUPT  MOTIVES, 

impeachment  of  witness  by  proof  of,   though  denied  on  cross-exam- 
ination, p.  269. 
corroboration  of  witness  impeached  by  proof  of,  p.  292. 

COSTS, 

adjustment  of,  before  entry  in  judgment  book,  p.  851. 
allowing  fees  of  expert  witness  as,  p.  194. 
of  witnesses  in  excess  of  number  fixed,  p.  184. 

application  for  additional  allowance  before  final  judgment  for,  p.  871. 
as  condition  of  withdrawing  juror,  p.  493. 
attempt  of  verdict  to  apportion,  p.  748. 
certificate  for,  p.  870. 

instruction  as  to  eilect  of  verdict  on,  p.  710. 
security  for,  necessity  for  exception,  p.  340. 
sufficient  statement  of  amount  of,  in  verdict,  p.  764. 
taxation  of,  necessity  for  exception,  p.  338. 
On  granting  continuance. 

amount  of,  on  grant  of  continuance,  p.  55. 

payment  of,  as  condition  of  granting  continuance,  p.  55. 

reqiliring  payment  within  fixed  time,  p.  56. 
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COUNSEL, 

opening  by,  see  chapter  71.,  pp.  148-153. 

argument  of,  to  jury,  see  Argument  of  Counsel. 

taking  of  exceptions,  see  Exceptions. 

request  for  instructions  by,  see  Instructions. 

admission  of  truth  of  statements  of,  by  motion  to  dismiss,  p.  104. 

confining  several  joint  defendants  to  one  counsel,  p.  164. 

consent  of,  to  communications  between  judge  and  jury,  p.  481. 

duty  to  prepare  judgment  roll,  p.  846. 

effect  of  opening  of  sealed  verdict  by,  p.  791. 

formal  preparation  of  special  verdict  by,  pp.  815,  816. 

notice  to,  of  nunc  pro  twnc  entry  of  judgment,  p.  859. 

presence  of,  at  trial,  p.  3. 

right  to  dismissal  on  statement  in  opening  of,  p.  108. 

statement  of,  as  to  incapacity  of  juror,  p.  99. 

submission  of  proposed  question  to  jury  to,  p.  833. 

use  of  minutes  of,  by  jury  during  deliberation,  p.  724. 
Authority  of. 

stipulation  by,  see  Stipulation. 

admissions  by,  p.  413. 

precluding  ofiFer  of  evidence  by  admission,  p.  310. 

to  bind  client  by  admissions,  p.  413. 

to  make  admission  entitling  defendant  to  open  and  close,  p.  141. 

pleading  signed  by,  admissible  against  pleader,  p.  388. 

to  bind  client  by  stipulation  against  abatement,  p.  56. 
Duties  of. 

to  be  present  in  court,  p.  734. 

to  be  within  call  at  reception  of  verdict,  p.  775. 

to  call  judge's  attention  to  mistake  in  stating  facts  to  jury,  p.  688. 

to  make  up  issues  to  be  submitted  by  judge  to  jury,  p.  671. 

to  see  that  witness  is  sworn,  p.  174. 
".ights  of. 

on  opening,  see  chapter  vi.,  pp.  148-153. 

to  open  and  close,  see  chapter  v.,  pp.  129-147. 

to  be  present  at  giving  of  further  instructions,  p.  733. 

to  be  present  at  reception  of  verdict,  p.  775. 

to  call  witness's  attention  to  previous  testimony,  p.  210. 

to  claim  privilege  of  witness,  who  is  a  party,  p.  186. 

to  consult  with  witness  during  examination,  p.  177. 

to  continue  examination  of  witness  begun  by  another,  p.  177. 

to  see  and  inspect  adversary's  special  questions,  p.  833. 

to  see  memoranda  used  to  refresh  witness's  recollection,  p.  210. 

to  see  or  hear  adversary's  requests  for  instructions,  p.  647. 
Matters  as  to  postponement  or  withdrawal  of  juror. 

absence  of  as  ground  for  postponement,  see  Absence  of  Counsel. 

affidavit  for  continuance  stating  full  statement  of  case  to,  p.  46. 

affidavit  for  postponement  by,  p.  45. 

affidavit  of  unpreparedness  for  trial,  p.  49 
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COUNSEL—  ( oontinued ) . 

as  witness  for  whose  testimony  postponement  is  asked,  p.  50. 

consent  by,  to  postponement,  p.  62. 

failure  to  subpoena  witness  because  he  was  attorney  for  applicant  to 
postpone,  p.   33. 

death  of,  as  ground  for  continuance,  p.  29. 

illness  of,  as  ground  for  withdrawal  of  juror,  p.  490. 

mistake  of,  as  ground  for  continuance,  pp.  23,  24. 

unpreparedness  of,  as  ground  for  continuance,  p.  21. 

presumption  of  acquiescence  by,  in  continuance,  p.  62. 
Relations  with  prospective  jurors. 

asking  prospective  juror  as  to  acquaintance  with,  p.  71. 

asking  prospective  juror  as  to  whether  he  is  client  of,  p.  71. 

disqualification  as  juror  of  one  having  office  with,  p.  85. 

relationship  to,  disqualifying  as  juror,  p.  82. 
Relations  toward  witnesses. 

form  of  hypothetical  question  by,  see  Hypothetical  Question. 

calling  witness  from  stand  for  consultation  with,  p.  177. 

duty  to  see  that  witness  is  sworn,  p.  174. 

form  of  question  to  witness  by,  pp.  195  et  seq. 

protection  of  witness  against  attacks  of,  p.  176. 

requiring  counsel  to  disclose  expected  proof  from  witness,  p.  177. 

instruction  by,  to  witness  as  to  privilege,  p.  188. 

right  to  claim  privilege  of  witness  who  is  a  party,  p.  186. 
As  loitness. 

cross-examination  as  to  disbarment,  p.  232. 

giving  testimony  by  questions  and  answers,  p.  177. 

proof  of  interest  of,  p.  417. 

to  affect  credibility  as  witness,  p.  417. 

postponement  to  obtain  testimony  of,  p.  50. 
Ghamge  of. 

change  of,  during  examination  of  witness,  p.  177. 

substitution  of,  p.  4. 
Condiict  of. 

address  to  jury,  see  Argument  of  Counsel. 

exception  to  improper  remarks  by,  in  opening,  p.  150. 

improper  remarks,  withdrawal  of  juror  for,  p.  488. 

form  of  exception  to  statements  of,  p.  354. 

necessity  for  exception,  p.  341. 

playing  cards  with  jurors,  p.  727. 

treating  of  jurors  by,  p.  726. 
Remarks  of  court  to. 

remarks  by  judge  to,  pp.  474,  477. 

insolent  reproof  of,  by  trial  judge,  p.  2. 

COUNTER- AFFIDAVITS, 

against  application  for  continuance,  pp.  51,  52. 
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COUNTERCLAIM, 

affirmative  findings  as  to,  p.  762. 

application  for  continuance  to  enable  plaintiflF  to  meet,  p.  59. 

defendant's  right  to  open  and  close  in  case  of,  pp.  132,  136. 

discretion  as  to  trying  with  other  defenses,  p.  164. 

effect  of,  on  right  to  voluntary  nonsuit,  pp.  485,  603. 

failure  of  jury  to  find  on,  p.  755. 

inconsistency,  pp.  119,  120. 

pleading,  p.  120. 

COUNTER-EVIDENCE, 

as  to  competency  of  evidence  ofifered,  p.  321. 
impeachment  of  own  witness  by,  p.  285. 

COUNTER  EXPLANATIONS, 

by  counsel  in  argument  to  jury,  p.  624. 

COUNTERFEITING, 

impeachment  of  witness  by  proof  of,  p.  269. 

COUNTERVAILING  EVIDENCE, 

error  in  omitting  in  instructions,  p.  687. 

COUNTS, 

dismissal  for  insufficiency,  p.  105. 
election  between,  pp.  116-122,  619. 

COUNTY, 

disqualification  as  juror  of  employee  of  county  commissioners,  p.  97. 

COURT  DAY, 

what  acts  must  be  performed  on,  p.  857. 

COURT  OFFICERS, 

exemption  of,  from  order  excluding  witnesses,  p.  180. 

COURT  RECORDS, 

impeachment  of  witness  by,  p.  274. 

COURT  ROOM, 

absence  of  judge  from,  p.  468. 
exclusion  of  witnesses  from,  p.  180. 
proceedings  outside  of,  p.  472. 

COURTS, 

clerk  of,  see  Clerk. 

discretion  of,  see  Discretion. 

matters  as  to  trial  court,  see  Judge. 

functions  of,  see  Questions  of  Law  and  Faet. 

riMfiSsitv  for  holding  trial  in,  p.  2. 

setting  aside  verdict  taken  subject  to  opinion  of,  p.  869. 

verdict  subject  to  opinion  of,  pp.  616,  617. 

COURTS  NOT  OF  RECORD, 
number  of  jurors  in,  p.  785. 
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COUSIN, 

excusing,  as  juror,  p.  97. 

COVENANT, 

question  for  jury  as  to  breach  of,  p.  530. 

COVENANTOR, 

mode  of  swearing   as   witness,   p.   175. 

CREDIBILITY  OF  WITNESS, 

as  question  of  law  or  fact,  p.  497. 

cross-examination  to  test,  p.  228. 

effect  on,  of  disobedience  of  order  excluding  witnesses,  p.  182. 

impeachment  of  witness,  see  Impeachment  of  Witnesses. 

of  expert  testimony  as  question  for  jury,  p.  498. 

raising  question  as  to,  effect  on  right  to  nonsuit,  etc.,  p.  614. 

CRIME, 

conviction  of,  as  disqualifying  juror,  p.  74. 
conviction  of,  rendering  attesting  witness  incompetent,  p.  459. 
corroboration  of  witness  admitting  conviction  of,  p.  289. 
corroboration  of  witness  impeached  for,  p.  287. 
instructions  as  to  degree  of  proof  of,  in  civil  action,  p.  708. 
privilege  of  witness  against  self-crimination,  p.  184. 
Impeachment  of  mtnvss  iy  proof  of. 
by  proof  of  conviction  of,  pp.  248,  264. 
by  introducing  record  of  conviction,  p.  248. 
by  proof  of  indictment  for,  p.  265. 

by  showing  contradictory  statements  as  to  conviction,  p.  248. 
by  proof  of  specific  crimes,  p.  207. 
cross-examination  as  to  prior  conviction  of,  p.  232. 
contradicting    testimony   on    cross-examination    as    to    conviction    of, 

p.  274. 
explaining    on    re-examination,    circumstances    attending    conviction, 

p.  234. 

CRIMINATION  OF  SELF, 

privilege  of  witness  against,  see  Privilege  of  Witness. 

CROSS-EXAMINATION, 

after  closing  case,  p.  158. 

assumption  of  facts  on,  p.  226 

as  to  uncalled  for  statement,  p.  219. 

calling  attention  to  medical  authorities  on,  p.  209. 

comments  by  trial  judge  during,  p.  474. 

disclosing  nature  of  expected  answer,  p.  306. 

discretion  of  court  as  to,  p.  164. 

effect  of  testimony  in  chief  being  out  of  order  for  anticipating  defense, 

p.  219. 
first  objecting  on,  to  evidence  on  direct  examination,  p.  320. 
identifying  balance  of  correspondence  on,  p.  310. 
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CROSS-EXAMINATION—  ( continued ) . 

impeachment   of   witness   as  to   collateral,   immaterial,   or   irrelevant 

matter  brought  out  on,  p.  269. 
interruption  by  sickness  or  death,  p.  217. 
introducing  additional  evidence  on,  p.  158. 
leading  questions  on,  p.  206. 

discretion  in  allovping,  p.  206. 
making  evidence  one's  own  by  introduction  on,  p.  324. 
making  witness  one's  own  by,  p.  276. 

by  reading  former  testimony  on,  p.  276. 
nonsuit  or  direction  of  verdict  after,  pp.  599,  600. 
of  adverse  party,  right  to  call  in,  p.  217. 
of  party  making  aflklavit  for  continuance,  p.  52. 
of  party  testifying  in  own  behalf,  p.  103. 
of  prospective  jurors,  p.  70. 

of  witness  by  juror  as  ground  for  excluding  hira,  p.  97. 
on  evidence  admitted  over  objection,  p.  324. 
order  of,  where  there  are  several  defendants,  p.  164. 
rebuttal  on  re-examination  of  adverse  inferences  from  evidence  elicited 

on,  p.  233. 
refusal  to  allow,  as  ground  for  reversal  or  new  trial,  p.  220. 

necessity  for  exception,  p.  343. 
right  of,  pp.  217-233. 

not  affected  because  testimony  was  out  of  order,  p.  219. 

on  evidence  stricken  out,  p.  219. 
right  to  inspect  paper  used  to  refresh  memory  for  purpose  of,  p.  214. 
secondary  evidence  as  to  incidental  matter  brought  out  on,  p.  419. 
shutting  off  by  admitting  fact,  p.  310. 
stopping  of,  necessity  for  exception,  p.  341. 
to  remove  incompetency,  p.  172. 
use  of  memoranda  to  refresh  recollection,  p.  209. 
use  of  scientific  books  on,  p.  208. 
use  on,  of  veriiied  answer  in  another  action,  p.  387. 
waiver  by,  of  right  to  have  evidence  struck  out,  p.  369. 
Scope  or  extent  of. 

limits  of,  generally,  pp.  158,  163,  217-233. 
as  to  competency  of  evidence,  p.  321. 

of  document,  p.  321. 
as  to  crime  for  purpose  of  impeachment,  pp.  248,  266. 
as  to  ingredients  of  manufactured  articles  when  question  opened  by 

examination  in  chief,  p.  185. 
as  to  motive  prompting  witness,  p.  443. 
attacking  credibility  of  witness  on  by  showing  acquittal  of  carrying 

pistol,  p.  266. 
how  far  limited  to  direct,  p.  220. 
of  adverse  party,  p.  163. 

discretion  as  to,  p.  163. 
reference  to  scientific  books  on,  p.  208. 
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CROSS-EXAMINATION—  ( continued ) . 

supporting  case  by,  p.  156. 

to  discover  other  witnesses,  p.  446. 

to  discredit  witness,  p.  228. 

witnesses  to  character  or  reputation,  p.  226. 

witnesses  to  opinions  or  values,  p.  223. 
Matters  as  to  expert  witnesses. 

enlarging  number  of  experts  on,  p.  184. 

for  purpose  of  removing  disqualification  of  expert  witness,  p.  172. 

preliminary,  as  to  competency  of  expert,  p.  172. 

preliminary,  as  to  credibility  of  expert,  p.  174. 
Of  mon  witness. 

of  own  witness  excused  without  asking  material  questions,  p.  276. 

of  own  witness  in  case  of  surprise,  p.  279. 

CUMULATIVE  EVIDENCE, 

as  ground  for  postponement,  p.  42. 

bringing  out,  on  re-examination,  p.  161. 

giving  of,  after  clo.sing  case,  p.  157. 

instruction  on  failure  to  produce,  p.  700. 

necessity  for  admission  of,  to  prevent  continuance,  p.  54. 

rejection  of,  on  reopening  case,  p.  165. 

when  evidence  is  cumulative  within  rule  as  to  postponement,  p.  43. 

CURING  ERROR, 

by  instruction  to  disregard  irrelevant  matter  in  opening,  p.  150. 

remittitur  of  excess  in  verdict,  p.  769. 

subsequent  proof  of  omitted  facts,  p.   108. 

withdrawing  improper  arguments,  p.  635. 

withdrawing  improper  evidence,  p.  331. 

in  admitting  evidence  in  anticipation  of  rebuttal,  p.  159. 

in  conditional  admission  of  apparently  irrelevant  evidence,  p.  169. 

CUSTODY  OF  JURY, 

see  Chapter  xxiv.,  pp.  713-729. 

CUSTOM, 

as  to  taking  up  without  notice  cause  that  has  been  passed,  p.  4. 

judicial  notice  of,  p.  446. 

oral  evidence  of,  p.  464. 

proof  of,  p.  464. 

question  for  court  as  to,  p.  496. 

question  for  jury  as  to,  p.  530. 

to  destroy  writing,  effect  on  right  to  secondary  evidence,  p.  421. 


D. 

DAMAGES, 

amount  allowed  for  in  verdict,  see  Verdict. 

assessment  in  alternative  form  in  special  verdict,  p.  810. 
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DAMAGES— (continued) . 

allegation  of  amount  not  admitted  by  not  denying,  p.  383. 

limiting  number  of  witnesses  as  to,  p.  183. 

mode  of  allowing  double  or  treble  damages,  p.  710. 

assessment  of,  by  jury  on  direction  of  judgment  on  pleadings,  p.  123. 

instruction  as  to  interest  on,  p.  709. 

instructions  as  to  measure  of,  p.  818. 

necessity  for  admitting  quantum  of,  to  obtain  right  to  begin,  p.  139. 

nominal  effect  of  on  right  to  nonsuit,  p.  615. 

opinion  evidence  as  to,  p.  465. 

question  for  jury  as  to  measure  of,  p.  502. 

carrying  passenger  beyond  destination,  p.  502. 
venire  de  novo  for  failure  to  assess,  in  special  verdict,  p.  825. 

DATE, 

of  document,  p.  428. 

of  entry  of  judgment,  p.  849. 

of  judgment,  p.  844. 

DAY  OF  WEEK, 

judicial  notice  of,  p.  446. 

DEAF  MUTE, 

as  interpreter,  p.  237. 

corroboration  of,  p.  288. 

mode  of  giving  evidence,  p.  236. 

DEATH, 

cori-ecting  omission  of  verdict  on  entry  of  judgment  after  death  of 
party,  p.  854. 

effect  of,  on  competency  of  witness,  p.  463. 

election  between  counts  in  action  for,  p.  118. 

form  of  hypothetical  question  to  physician  as  to  cause  of,  p.  201. 

interruption  of  cross-examination  by,  p.  217. 

of  attesting  witness,  effect,  p.  458. 

of  counsel  or  member  of  family  as  ground  for  continuance,  pp.  29,  30. 

of  party  as  ground  for  continuance,  p.  27. 

of  party  after  verdict,  effect  on  right  to  nunc  pro  tunc  entry  of  judg- 
ment, p.  859. 

of  subpcenaed  witness,  effect  of  on  right  to  continuance,  p.  36. 

question  for  jury  as  to  cause  of,  p.  503. 

rebuttal  in  action  for,  p.  157. 

DEBTOR, 

disqualification  of,  as  juror,  p.  83. 

DECEDENT, 

competency  of  witness  to  transaction  with,  p.  463. 
sufficiency  of  objection  to  evidence  of  transaction  with,  p.  318. 

DECEIT, 

question  for  jury  as  to,  p.  520. 
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DECISION, 

rules  of,  see  Rules  of  Decision. 

of  foreign  court,  reading  of  in  argument,  p.  632. 

DECLARATIONS, 

plaintiff's  pleading,  see  Complaint,  etc. 
impeachment  of  witness  by  proof  of,  p.  238. 
Declarations. 

see  also  Hearsay  Evidence;  Privileged  Communications;  Bes  Qestw. 

as  evidence  of  marriage  or  pedigree,  p.  453. 

of  agent  to  prove  agency,  p.  415. 

of  corporate  agent,  p.  428. 

statements  of  pain,  p.  434. 

to  shovir  witness's  inability  to  be  present,  p.  429. 

DECREE, 

distinguished  from  judgment,  p.  858. 

DECREE  BOOK, 

entry  of  judgment  in,  848. 

DEDICATION, 

evidence  of  intent,  p.  445. 

DEED, 

admissibility  of,  to  show  interest  of  witness,  p.  257. 
corporate,  presumption  as  to,  p.  428. 
impeachment  of  subscribing  witness  to,  p.  282. 
lost,  secondary  evidence  of  contents,  \t.  422. 
offer  of,  in  evidence,  necessity  for  objection,  p.  314. 

DEFAULT, 

by  one  defendant,  subsequent  motion  for  nonsuit  by  another,  p.  601. 
invalidity  of  judgment  by,  after  adjournmcint,  p.  6(i. 
reversal  of  judgment  by  after  refusal  to  adjourn,  p.  58. 

DEFECT  OF  PARTIES, 

as  ground  for  nonsuit,  p.  601. 

DEFENDANT, 

pleadings  of,  see  Answer. 

right  to  open  and  close,  see  chapter  v.,  pp.  129-147. 

application  by  for  nonsuit,  etc.,  pp.  598-003. 

dismissal  as  to  part  of,  p.  108. 

opening  by,  time  of,  p.  153. 

right  to  complain  of  inadequacy  of  verdict,  p.  772. 

verdict  against  one  defendant  only,  p.  756. 

DEFENSE, 

affidavit  of,  see  Affidavit  of  Defense, 
anticipation  of,  in  evidence,  p.  158. 
anticipation  of,  in  opening,  p.  148. 
election  between,  p.  116. 

Abbott.  Civ.  Jur.  T.— 58. 
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DEFENSE—  ( continued) . 

evidence  in  rebuttal  of,  after  its  withdrawal,  p.  160. 
inconsistency  in,  pp.  1]  9-121. 
instructions  as  to,  p.  670. 

tending  to  disparage  and  undervalue,  p.  671. 
motion  to  dismiss  or  for  judgment  on  pleadings  because  of  admitted 

defense,  p.  111. 
nature  of,  as  affecting  right  to  voluntary  nonsuit,  p.  485. 
right  to  open  and  close  in  case  of  partial  defense,  p.  132. 
statement  of  anticipated  defense  in  opening,  p.  148. 
testing  sufficiency  of,  by  demurrer,  p.  125. 
time  of  opening,  p.  153. 

DEFICIENCY, 

in  instructions,  correction  of,  p.  644. 

DEFINITENESS, 

in  charge  to  jury,  p.  662. 

in  exceptions,  p.  355. 

in  special  verdict,  p.  808. 

of  specification  of  error,  p.  61. 

DEFINITION, 

of  technical  terms  in  instructions,  p.  668. 

during  progress  of  trial,  p.  351. 

entry,  p.  844. 

judgment,  pp.  844,  849. 

polling  jury,  p.  776. 

special  verdict,  pp.  639,  794. 

undisputed,  p.  582. 

DEGRADATION. 

question  for  jury  as  to,  p.  518. 

DEGREE, 

of  relationship  disqualifying  as  juror,  pp.  81-83. 
of  secondary  evidence,  p.  422. 

DEGREE  OF  CARE, 

instructions  as  to,  p.  707. 

DELAY, 

in  motion  to  strike  out  evidence,  p.  374. 

in  transportation,  question  for  jury   as  to,  p.   547. 

repetition  of  motions  for,  as  contempt,  p.  3. 

DELEGATION, 

of  judicial  functions  to  attorney,  p.  471. 
of  judicial  functions  to  deputy,  p.  469. 

DELIBERATIONS  OF  JURY, 

see  chapter  xxiv.,  pp.  713-729. 

duty  to  reconcile  seeming  conflicts,  p.  715. 
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DELIBERATIONS  OF  JVB.Y—i.continued). 

further  deliberation  on  dissent  by  juror  on  polling  of  jury,  p.  779. 
taking  documents  for  use  during,  p.  717. 
taking  documents  used  but  not  in  evidence,  p.  720. 
several  documents,  p.  724. 

DELIVERY, 

of  letter  mailed,  p.  450. 
question  for  jury  as  to,  p.  523. 

DEMURRER, 

motion  to  dismiss  as  equivalent  of,  p.  104. 

necessity  for  exception  to  ruling  on,  p.  338. 

refusing  leave  to  plead  over,  necessity  for  exception,  p.  339. 

to  test  sufiB,ciency  of  defense,  p.  125. 

waiver  by,  of  refusal  to  strike  out  pleadings  on  motion,  p.  125. 

what  is  a  decision  of,  p.  339. 

DEMURRER  TO  EVIDENCE, 

taking  case  from  jury  by,  see  chapter  xxii.,  pp.  581-617. 

alphabetical  table  showing  proper  practice,  pp.  585-594. 

after  final  close  of  case,  p.  600. 

allowing  further  testimony  during  arguing  of,  p.  165. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  606. 

by  defendant,  pp.  598-603. 

different  inferences  from  evidence,  p.  609. 

interested  testimony,  p.  611. 

plaintiff's  course  to  defeat  motion  for,  p.  603. 

rules  of  decision  on  motion  for,  pp.  606-615. 

scintilla  of  evidence,  p.  607. 

sufficiency  of  evidence,  p.  607. 

test  of  right,  pp.  594-598. 

time  for,  pp.  598-600. 

DENIAL, 

distinguished  from  new  matter,  p.  136. 

of  hostility   or   bias   of   witness   on    cross-examination,   impeachment 
after,  p.  269. 

DE  NOVO, 

trial,  compelling  election  between  inconsistent  counts  on,  p.  120. 

DEPENDENCE, 

of  juror  on  party,  as  ground  for  challenge,  p.  83. 

DEPOSITIONS, 

admissibility  of  to  impeach  witness,  p.  253. 
necessity  for  laying  foundation,  p.  243. 
right  to  explain,  p.  240. 
calling  witness's  attention  to,  to  refresh  recollection,  p.  210. 
comments  by  counsel  on  form  of,  p.  (124. 
effect  of  opportunity  to  take  on  right  to  postponement,  pp.  34,  35. 
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DEPOSITIONS—  (continued) . 

fixing  date  of  amendment  in,  p.  19. 

impeachment  of,  by  party  introducing,  p.  285. 

incompetency  of,  necessity  for  objection,  p.  344. 

in  Federal  courts,  p.  463. 

making  witness  one's  own  by  putting  in  evidence,  p.  276. 

necessity  for  objection  to  admission  of,  p.  314. 

not  put  in  evidence,  reading  from,  in  argument,  p.  625. 

objection  to,  necessity  for  exception,  p.  343. 

of  adverse  party,  right  to  show  contradictory  statements,  p.  280. 

permitting  adverse  party  to  read  whole  of,  p.  309. 

permitting  jury  to  take,  on  retiring,  p.  717. 

proof  of  subornation  of,  p.  460. 

reading  part  of,  p.  429. 

refusal  to  read  after  taking,  p.  313. 

right  to  read,  p.  429. 

taken  conditionally,  p.  429. 

showing  inability  to  have  witness  present,  p.  429. 
right  to  refresh  recollection  from,  p.  210. 
striking  out  of,  p.  374. 

on  discovery  of  witness's  incompetency,  p.   173. 
subornation  of,  p.  460. 
sufficiency  of  exception  to,  p.  364. 

DEPOSITOR, 

question  for  jury  as  to  negligence  of,  p.  579. 

DEPOT  GROUNDS, 

question  for  jury  as  to  whether  particular  point  is  within  limits  of, 
p.  511. 

DEPUTY, 

in  clerk's  office,  making  of  docket  entries  by,  p.  846. 

DERAILING  DEVICE, 

question  for  jury  as  to  railroad's  negligence  in  maintaining,  p.  643. 

DESCRIPTION, 

of  personal  property  in  verdict,  p.  758. 

DESERTER, 

cross-examination  to  show  that  witness  was,  p.  231. 
impeachment  of  witness  on  cross  examination  by  showing  that  he  wa» 
a  deserter,  p.  266. 

DESTRUCTION, 

of  document,  secondary  evidence,  p.  421. 

DETAILS, 

in  stating  evidence  in  instructions,  p.  687. 

DETESTATION, 

privilege  against  answering  questions  exposing  to,  p.  186. 
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DIAGRAM, 

use  of  in  argument,  p.  628. 
use  of,  in  opening,  p.  H9. 

DIARY, 

use  of,  to  refresh  recollection,  p.  215. 

DICTIONARY, 

use  of,  by  jury  during  deliberation,  p.  724. 

DIFFERENT  INFERENCES, 

necessity  for  submitting  question  to  jury  in  case  of,  p.  605. 

DILIGENCE, 

allegations  as  to,  in  affidavit  for  continuance,  p.  47. 

as  essential  to  withdrawal  of  juror  for  absence  of  evidence,  p.  489. 

effect  of  lack  of,  on  right  to  continuance,  p.  21. 

In  attempting  to  find  lost  original  document,  p.  420. 

in  procuring  evidence  for  which  postponement  is  sought,  pp.  37-41. 

under  statutes,  p.  39. 
question  for  jury  as  to,  pp.  510,  511. 
second  application  for  continuance  not  showing  requisite  diligence,  p. 

36. 
to  secure  testimony  of  nonresident  witness,  p.  35. 

DIRECT  EVIDENCE, 

submission  to  jury  when  met  by  circumstantial  evidence,  p.  612. 

DIRECT  EXAMINATION, 

effect  on,  of  loss  of  cross-examination,  p.  217. 

by  illness  or  death  of  witness,  p.  217. 

striking  out  direct,  in  case  of,  p.  218. 
how  far  cross-examination  limited  by,  p.  220. 
of  adverse  party,  p.  216. 
of   hostile   witness,   p.   283. 

refusal  to  permit  detail  of  entire  conversation  referred  to,  on,  p.  216. 
scope  of,  p.  216. 
time  for  objecting  to  evidence  received  on,  p.  320. 

DIRECTION  OF  VERDICT, 

taking  case  from  jury  by  motion  for,  see  chapter  xxii.,  pp.  581-617. 

alphabetical  table  showing  proper  practice,  pp.  585-594. 

allowing  further  testimony  after  request  for,  p.   165. 

assuming  truth  of  adversary's  evidence  on  motion  for,  p.  608. 

effect  of  motion  for,  p.  499. 

effect  of  omission  to  ask,  p.  749. 

exception  to  general  term  from  refusal  of,  p.  867. 

for  fatal  objection  disclosed  in  counsel's  opening,  p.  152. 

in  case  of  different  inferences,  p.  609. 

in  case  of  expert  testimony,  p.  614. 

in  case  of  interested  testimony,  p.  611. 

in  case  of  several  defendants,  p.  601. 
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DIRECTION  OF  VERDICT— {continued) . 
in  case  of  several  plaintiffs,  p.  601. 

in  case  of  uncontradicted  evidence  of  specific  fact,  p.  614, 
motion  by  both  parties  for,  p.  605. 
necessity  for  exception,  p.  348. 
special  verdict,  p.  796. 
on  defendant's  motion,  pp.  598-603. 
on  plaintiff's  motion,  p.  603. 
on  ground  of  variance,  p.  602. 
particularity  of  exception  to,  p.  355. 
plaintiff's  course  to  defeat  motion  for,  p.  603. 
refusing  to  allow  argument  to  jury  in  case  of,  p.  619. 
right  to  have  jury  polled,  p.  776. 
rules  of  decision  on  motion  for,  pp.  606-615. 
subject  to  opinion  of  court,  p.  616. 

setting  aside,  p.  869. 
submission  to  voluntary  nonsuit  after,  p.  483. 
sufficiency  of  evidence,  p.  607. 
test  of  right,  pp.  594-598. 
time  for,  pp.  598-600. 
when  improper,  p.  1. 

where  affirmative  testimony  is  met  by  negative,  p.  613. 
where  direct  is  met  by  circumstantial  evidence,  p.  612. 
where  existence  of  partnership  is  in  doubt,  p.  512. 
where  facts  are  undisputed,  p.  582. 

DIRECTNESS, 

in  special  verdict,  p.  812. 

DISAGREEMENT  OF  JURY, 
coercion  to  prevent,  p.  736. 
inquiry  into  cause  of,  p.  731. 
time  for  discharge  in  case  of,  p.  731. 

DISBARMENT, 

cross-examining  attorney  as  to,  p.  232. 
of  counsel  by  trial  judge,  p.  2. 

DISBURSEMENTS, 

payment  of  as  condition  of  granting  continuance,  pp.  55,  56. 

DISCHARGE, 

of  juror,  pp.  96-102. 

of  servant,  question  for  jury  as  to  rightfulness  of,  p.  516. 
as  to  sufficiency  of  cause  for,  p.  527. 

DISCHARGED  EMPLOYEE, 

proof  of  discharge  to  show  hostility  as  witness,  pp.  256,  270. 

DISCHARGE  OF  JURY. 

amendment  of  verdict  after,  p.  789. 

as  proper  mode  of  taking  case  from  jury,  p.  593. 
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DIBCHAEGE  OF  JVRY— (continued). 

continuance  by  operation  of  law  on,  p.  14. 

effect  of  verdict  after,  p.  843. 

for  misconduct,  necessity  for  exception  to  refusal,  p.  341. 

on  reduction  in  number,  p.  784. 

time  for,  on  disagreement,  pp.  737  et  seq. 

when  proper,  p.  491. 

DISCLAIMER, 

of  answer  to  question,  p.  368. 

of  damages,  as  reason  for  excluding  evidence,  p.  311. 

DISCLOSURE, 

of  proposed  evidence,  see  Offer  of  Evidence. 

by  witness,  privilege  against,  see  Privilege  of  Witness. 

of  fact  of  evidence  for  which  postponement  is  sought,  p.  50. 

DISCONTINUANCE, 

see  Dismissal;  Voluntary  Nonsuit. 

DISCOVERY, 

physical  examination,  see  Physical  Examination, 
examination  of  adversary  before  trial,  p.  432. 
necessity  for  exception  to  refusal  of,  p.  338. 
postponement  to  obtain,  p.  37. 

DISCREDITING  WITNESS, 

see  Impeachment  of  Witness. 

DISCREPANCIES, 

in  testimony  of  witness,  effect,  p.  751. 

DISCRETION  OF  COURT, 

generally,  p.  1. 

allowing  use  of  map  in  opening,  p.  149. 

ordering  exceptions  to  appellate  division,  p.  866. 

permitting  nunc  pro  tunc  entry  of  judgment,  p.  861. 

physical  examination  of  plaintiff,  p.  394. 

proceeding  in  defendant's  absence,  p.  3. 

stopping  trial  for  sickness,  p.  493. 
As  to  postponement. 

granting  postponement,  pp.  7  et  seq. 

imposing  conditions  on  grant  of  continuance,  p.  55. 

setting  aside  agreement  to  postpone,  p.  63. 
As  to  pleadings. 

election  between  counts,  p.  118. 

permitting  reading  of  pleadings  in  opening,  p.  151. 

striking  out  pleadings,  pp.  124-126. 

frivolous  or  sham  pleadings,  pp.  124,  125. 
As  to  jury  generally. 

allowing  documents  to  be  taken  by  jury  on  retiring,  p.  717. 

allowing  counsel  to  address  jury,  p.  619. 
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DISCRETION  OF  COVKT.— {continued). 

communications  to  jury  after  retiring,  p.  735. 

discharge  of  juror,  p.  491. 

form  of  questions  submitted  to  jury,  p.  831. 

hearing  argument  as  to  admissibility  of  evidence  before  jury,  p.  322. 

length  of  argument  to  jury,  p.  621. 

number  of  counsel  to  address  jury,  p.  G20. 

permitting  view  by  jury,  pp.  402,  403. 

polling  jury,  p.  776. 

separation  of  jury  during  recess  of  court,  p.  713. 

after  finding  verdict  during  adjournment,  p.  713. 

withdravifal  of  jury  during  offer  of  evidence,  p.  304. 
As  to  selection  of  jury. 

acceptance  of  juror  who  has  formed  opinion,  p.  87. 

examination  of  juror,  p.  73. 

exclusion  of  juror,  p.  71. 

order  of  peremptory  challenges,  p.  92. 

setting  aside  or  excusing  juror,  pp.  96,  97. 
As  to  talcing  case  from  jury. 

giving  peremptory  instruction  as  to  specific  fact,  p.  682. 

granting  motion  to  dismiss  or  for  judgment  on  pleadings,  pp.  108,  109. 

permitting  voluntary  nonsuit,  p.  484. 

refusing  to  direct  verdict,  p.  599. 

reopening  case  to  prevent  nonsuit,  p.  603. 

voluntary  dismissal  where  counterclaim  interposed,  p.  487. 

withdrawing  juror,   pp.   487,   489. 

granting  costs  as  condition  of,  p.  493. 
As  to  order  of  proof. 

generally,  p.  154. 

allowing  reopening,  p.  165. 

each  side  exhausting  case  in  turn,  p.  156. 

different  items  of  each  party's  evidence  in  chief,  p.  167. 
where  instrument  is  lost,  p.  169. 

testimony  in  rebuttal,  p.  160. 
As  to  evidence. 

conditional  admission  of  evidence,  p.  329. 

giving  evidence  through  interpreter,  p.  236. 

striking  out  evidence,  pp.  368,  371,  372. 

withdrawal  of  evidence,  p.  367. 
As  to  witnesses  generally. 

comments  to  witness,  p.  474. 

exclusion  of  witnesses,  p.  180. 

limiting  number  of  witnesses,  p.  182. 
Examination  of  witnesses. 

allowing  cross-examination  at  large,  p.  164. 

allowing  preliminary  cross-examination  as  to  competency  of  expert,  p. 
172. 

extent  of  cross-examination  to  discredit  witness,  p.  229. 
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DISCRETION  OF  COVRT— {continued) . 

form  of  question  calling  for  expert  witness,  p.  197. 
leading  questions,  p.  203. 

on  cross-examination,  p.  206. 

to  one's  own  witness,  p.  205. 
permitting  further  oral  examination  of  adversary  at  trial,  p.  432. 
permitting  recalling  of  witness,  p.  162. 

immediately  after  consultation  with  counsel,  p.  178. 
scope  of  redirect  examination,  p.  233. 
time  of  reputation  admitted  to  impeach  witness,  p.  264. 
As  to  instructions. 
comments  by  counsel  on  instructions  previously  settled,  p.  632. 
giving  further  instructions  to  jury,  p.  730. 
instructions  in  absence  of  request,  p.  640. 
instructions  to  disregard  evidence  improperly  admitted,  p.  691. 
requests  for  instructions,  p.  644. 
summing  up,  in  charge,  p.  685. 
whether  charge  should  be  in  writing,  p.  654. 
As  to  verdict. 

permitting  argument  on  question  of  correcting  verdict,  p.  789. 
putting  special  questions  to  jury,  p.  827. 
setting  aside  verdict  as  against  evidence,  p.  594. 
special  verdict,  p.  796. 

form  of,  p.  816. 
withdrawing  special  question  to  jury,  p.  834. 

DISCRETION  OF  JURY, 

amount  of  recovery,  p.  769. 
finding  general  or  special  verdict,  p.  806. 
making  special  findings,  p.  826. 
returning  special  verdict,  p.  795. 

DISCRIMINATING  RATE, 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  508. 

DISHONOR, 

privilege  against  answering  questions  exposing  to,  p.  186. 

DISINTERESTEDNESS, 

of  jurors,  examination  as  to  test,  p.  70. 

DISMISSAL, 

of  complaint,  see  Complaint,  etc. 
see  also  Compulsory  Nonsuit;   Voluntary  Nonsuit, 
of  witness  by  trial  judge,  p.  477. 
Of  action. 

after  obtaining  postponement,  p.  63. 

after  verdict,  for  want  of  jurisdiction,  p.  869. 

construction  of  all  facts  alleged  in  complaint  and  in  opening  on  motion 

for  dismissal,  p.  153. 
effect  of  counterclaim  on  plaintiff's  right  of,  p.  485. 
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DISMISSAL—  ( continued ) . 

for  fatal  objection  disclosed  in  counsel's  opening,  p.  152. 
for  want  of  jurisdiction  of  parties,  withdrawal  of  motion,  p.  106. 
for  inability  of  witness  to  understand  language,  p.  236. 
for  plaintiff's  failure  to  appear,  p.  3. 
necessity  for  exception,  pp.  338,  339,  348. 
of  action  by  justice,  mandamus  to  compel,  p.  44. 
right  to,  on  counsel's  opening,  p.  103. 
waiver  of  motion  for,  p.  109. 
)/  party. 
application  to  postpone  by  party  as  to  whom  case  has  been  dismissed, 

p.  9. 
as  against  one  or  more  co-defendants,  p.  851. 
as  to  parties  not  served,  p.  13. 
by  amendment  as  ground  for  continuance,  pp.  17,  18. 
of  joint  defendant,  necessity  for  exception,  p.  338. 

DISOBEDIENCE, 

question  for  jury  as  to  agent's  liability  for,  p.  516. 

question  for  jury  as  to  reasonableness  of  servant's  justification  for,  p. 

516. 
of  order  excluding  witnesses,  p.  180. 
effect  of,  on  credibility,  p.  182. 

DISORDERLY  PERSONS, 

exclusion  of,  from  trial,  p.  4. 

DISQUALIFICATION, 

of  juror,  see  Impaneling  the  Jury. 

DISREGARDING  EVIDENCE, 
instructing  jury  as  to,  p.  689. 

DISREPUTABLE  CHARACTER, 

impeachment  of  witness  by  proof  of  being,  p.  268. 

DISSENT, 

by  juror  from  verdict,  p.  779. 

DISTURBING  THE  PEACE, 

impeachment  of  witness  fined  for,  p.  266,, 

DIVORCE, 

impeachment  of  adversary  when  called  as  witness,  p.  284. 
question  for  jury  as  to  annulment  of  marriage  by,  p.  513. 

DOCKET  BOOKS, 

for  entering  and  recording  judgment,  p.  847. 

DOCKET  ENTRIES, 

by  deputy  in  clerk's  office,  p.  846. 


INDEX.  923 

DOCKETING, 

of  judgment  as  ministerial  act,  p.  845. 

on  holiday,  p.  858. 

necessity,  p.  847. 
of  judgment  roll,  as  entry  of  judgment,  p.  844. 

DOCUMENTS, 

see  also  Best  and  Secondary  Evidence;  Memoranda;  Pleadings;  Stenog- 
rapher's Notes, 
authentication  of,  p.  418. 

comments  by  counsel  on  failure  to  put  in  evidence,  p.  622, 
corroboration  of  impeached  viritness  by,  p.  286. 
counter  proof  as  to  competency  of,  p.  321. 
cross-examination  to  show  privileged  character,  p.  321. 
date  of,  p.  428. 

denial  of  time  to  search  for,  p.  162. 
duty  of  judge  to  interpret,  p.  496. 
envelope  as  part  of  res  gestce,  p.  449. 
explaining  failure  to  produce,  p.  433. 
general  offer  of,  effect,  p.  308. 

indorsement  included  in,  p.  308. 

necessity  for  introducing  vfhole  of,  p.  308. 

of  part  of  series  or  complex  document,  p.  309. 

reading  of  remainder  by  adverse  party,  p.  308. 
introducing  in  evidence  on  cross-examination,  p.  156. 
necessity  for  formal  offer  of,  p.  300. 
necessity  for  objection  to  imperfect  document,  p.  314. 
necessity  for  showing  materiality  of  absent  documentary  evidence  for 

which  postponement  is  asked,  p.  41. 
notice  to  produce,  p.  431. 

inspection  on,  p.  431. 

right  of  party  producing  to  put  in  evidence,  p.  431. 
not  in  evidence,  use  of  in  argument,  p.  628. 
partly  incompetent,  necessity  for  showing,  p.  301. 
permitting  jury  to  take  on  retiring  documents  used  but  not  in  eviden(se, 

p.  720. 
permitting  jury  to  take  to  room  during  deliberation,  p.  717. 
postponement  for  absence  of,  p.  36. 

necessity  for  showing  materiality  of,  p.  41. 
presumption  from  refusal  to  produce,  p.  699. 
producing  on  notice,  p.  430. 

production  on  argument  of  document  proving  itself,  p.  629. 
question  for  court  as  to  authenticity,  p.  327. 

reading  of,  during  argument  though  not  actually  read  before,  p.  628. 
reading  of,  in  opening,  p.  149. 
receiving  in  evidence,  p.  430. 

other  document  referred  to,  p.  430. 
reference  to  in  opening,  p.  149. 
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DOCUMENTS—  (coJitwuetZ) . 
refusal  to  produce,  p.  431. 
rejection  of  mutilated  document,  p.  308. 
right  of  court  to  comment  on  absence  of,  p.  699. 
sending  all  out  with  jury  during  deliberation,  p.  724. 
submitting  to  judge  to  determine  admissibility,  p.  303. 
suspending  cross-examination  for  purpose  of  introducing,  p.  164. 
what  entitles  adversary  to  see,  p.  430. 
withdrawal  of,  after  reading,  p.  367. 

DOG, 

necessity  for  killing,  as  question  for  jury,  p.  505. 
question  for  jury  as  to  viciousness  of,  p.  525. 

DOLLARS, 

omission  of  word  in  verdict,  p.  743. 

DOLLAR  SIGN, 

use  of,  instead  of  word  dollars  in  verdict,  p.  743. 

DOMICIL, 

as  mixed  question  of  law  and  fact,  p.  497. 
question  for  jury  as  to  change  of,  p.  523. 

DOUBLE  DAMAGES, 

mode  of  allowing,  p.  710. 

DOWRESS, 

protection  of,  against  nunc  pro  tunc  entry  of  judgment,  p.  862. 

DRIVING, 

question  for  jury  as  to  contributory  negligence  in,  p.  549. 

DRUNKENNESS, 

excusing  juror  because  of,  p.  102. 
oflfer  to  prove  indictment  of  plaintiff  for,  p.  300. 
question  for  jury  as  to,  pp.  518,  535. 

question  for  jury  as  to  proper  care  towards  intoxicated  passenger,  p. 
547. 
Of  loitness. 

impeachment  by  evidence  aa  to  general  character  for,  p.  268. 

cross-examination  as  to,  p.  228. 

proof  of,  to  impeach  witness  on  collateral  matter,  p.  270. 

DUE  COURSE  OF  BUSINESS. 

presumption  of  receipt  of  letter  duly  mailed,  p.  450. 

DUE  DILIGENCE, 
see  Diligence. 

DUE  PROCESS, 

refusal  of  continuance  on  admission  as  to  testimony  of  absent  witness 
as  denial  of,  p.  4. 
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DUMB, 

sec  Deaf  Mute. 

DURESS, 

allegation  as  to,  to  secure  right  to  open  and  close,  p.  138. 
question  for  jury  as  to,  p.  522. 

DURING  PROGRESS  OF  TRIAL. 
wliat  is,  p.  351. 


E. 

EARNINGS, 

proof  of,  to  show  damages  from  injury,  p.  449. 

EFFECT, 

question  for  jury  as  to,  p.  503. 

EJECTION, 

of  passenger,  question  for  jury  as  to  negligence  in,  p.  547. 

EJECTMENT, 

evidence  of  improvements  in,  p.  159. 

right  to  open  and  close,  p.  137. 

stating  amount  of  recovery  in  verdict,  p.  763. 

sufficiency  of  verdict  in,  p.  759. 

ELECTION, 

allowing  change  of,  at  close  of  evidence,  p.  619. 
as  to  cause  of  action  in  address  to  jury,  p.  618. 
compelling,  necessity  for  exception,  p.  341. 
motion  to  compel,  pp.  116-123. 

inconsistent  causes  of  action  or  defense,  p.  118. 

time  for  objection,  p.  121. 

waiver  of  objection,  p.  121.- 

misjoinder,  p.  122. 

exception  to  ruling,  p.  122. 

necessity  for  exception,  p.  338. 
question  for  jury  as  to,  p.  523. 

ELECTION  DAY, 

docketing  judgment  on,  p.  859. 

ELECTOR, 

doubt  as  to  being,  as  ground  for  challenge  to  juror,  pp.  74,  75. 

ELECTRIC  CAR, 

cross-examination  as  to  proper  method  of  stopping,  p.  231. 

ELECTRICITY, 

question  for  jury  as  to  negligence  as  to,  p.  564. 

ELECTRIC  PLANT, 

experiment  to  show  manner  of  operating,  p.  408. 
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ELEVATORS, 

question  for  jury  as  to  negligence  and  contributory  negligence  as  to,  p. 
543. 

EMBEZZLEMENT, 

impeachment  of  witness  by  proof  of  indictment  for,  p.  266. 

EMINENT  DOMAIN, 

as  question  for  court,  p.  501. 
limiting  number  of  witnesses,  p.  183. 
necessity  for  taking,  as  question  for  jury,  p.  501. 
permitting  view  by  jury,  p.  401. 

EMOTION, 

expression  of  as  evidence,  p.  434. 

indulgence  shown  to  witness  overcome  with,  p.  176. 

EMPLOYEE, 

see  Master  and  Servant. 

ENGLISH  LANGUAGE, 

ignorance  of,  as  disqualifying  juror,  p.  74. 
excusing  juror  for  imperfect  knowledge  of,  p.  96. 

ENROLMENT, 

of  judgment,  sufiBciency,  p.  854. 

ENTERING  JUDGMENT, 

see  chapter  xxviii.,  pp.  841-864. 

as  completion  of  judgment,  p.  841. 

authority  and  duty  as  to,  p.  845. 

by  clerk,  p.  845. 

compelling  nunc  pro  tunc  entry,  p.  864. 

correction  of  entry,  p.  860. 

distinction  between  rendition  and  entry,  p.  844. 

in  what  book,  p.  847. 

order  book,  p.  855. 
necessity  for,  p.  843. 
necessity  for  notice,  p.  847. 

to  fix  time  to  move  for  new  trial,  p.  847. 
pending  stay,  p.  857. 
right  to  compel  by  mandamus,  p.  864. 
right  to  enjoin,  p.  864. 
stay  of,  p.  *S57. 
time  for,  p.  856. 
time  for  signing  entry,  p.  855. 

ENTIRE  CHARGE, 

exception  to,  p.  712. 

ENTIRE  CONVERSATION, 
putting  in  evidence,  p.  432. 
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ENTIRE  DOCUMENT, 

necessity  for  introducing  in  evidence,  p.  308. 

ENTIRETY, 

considering  cause  according  to,  p.  639. 

ENTIRE  WRITING, 

putting  in  evidence,  p.  432. 

ENTRAPPING, 

impeachment  of  own  witness  in  case  of,  p.  279. 

ENTRIES, 

in  account  books,  competency  of,  p.  411. 

estoppel  to  contradict  by  producing,  p.  277. 
in  family  Bible,  as  evidence  of  pedigree,  p.  453. 
memoranda  as  evidence  of  fact  noted,  p.  451. 
of  verdict,  correction  of,  p.  788. 

in  minutes  of  court,  p.  842. 
reading  under  guise  of  refreshing  recollection,  p.  212. 

ENVELOPE, 

as  evidence,  p.  449. 

EQUITABLE  JUDGMENTS, 

separate  judgment  books  for,  p.  848. 

EQUITY, 

objection  that  cause  of  action  is  not  equitable,  p.  105. 

EQUIVOCAL  MATTER, 

striking  out,  from  pleading,  p.  124. 

ERASURE, 

modification  of  requested  instruction  by,  p.  652. 
question  for  jury  as  to  time  of  making,  p.  530. 

ERRONEOUS  INSTRUCTION, 

disobedience  of  by  jury,  p.  751. 

ERROR  PROCEEDINGS, 

institution  of,  as  ground  for  continuance,  p.  10. 

ESCAPING  GAS, 

question  for  jury  as  to  contributory  negligence,  p.  564. 

ESSENTIAL  FACTS, 

necessity  for  finding,  in  special  verdict,  p.  800. 

ESTOPPEL, 

judgment  as,  p.  841. 

to  contest  conclusion  of  law  admitted  in  pleading,  pp.  378,  385. 

to  contradict  entries  in  corporate  books  of  account  by  producing,  pt 

277. 
•to  contradict  part  of  adversary's  pleading  by  offering  in  evidence,  p. 

381. 
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ET  AL., 

use  of  expression  in  verdict,  p.  758. 

EVASIVENESS, 

in  answer,  as  ground  for  judgment  for  plaintiff,  p.  112. 

examination  of  evasive  witness,  by  court,  p.  179. 
EVIDENCE, 

admissions,  see  Admissions. 

as  to  bias  of  juror,  p.  90. 

best  and  secondary  evidence,  see  Beat  and  Secondary  Evidence. 

bill  of  particulars  as  limiting,  p.  423. 

burden  of  proof,  see  Burden  of  Proof. 

by  photograph,  p.  453. 

calling  witness  to  prove  ground  of  challenge,  p.  74. 

circumstantial,  see  Circumstantial  Evidence. 

comments  by  counsel  on,  pp.  622-624. 

comments  by  trial  judge  on,  p.  474. 

conforming  verdict  to,  p.  748. 

cumulative  evidence,  see  Cumulative  Evidence. 

declarations,  see  Declarations. 

demurrer  to,  see  Demurrer  to  Evidence. 

documentary  evidence,  see  Documents. 

effect  of  defendant's  failure  to  introduce  on  right  to  open  and  close, 
p.  143. 

explaining  omission  of,  p.  433. 

explanations  as  to  tampering  with  witness  or  juror,  p.  460. 

finding  facts  not  sustained  by,  p.  806. 

former  testimony,  see  Former  Testimony. 

impeachment  of,  see  Impeachment. 

instructions  on,  see  Instructions. 

introducing  in  evidence  paper  used  to  refresh  recollection,  p.  215. 

judicial  notice,  see  Judicial  Notice. 

law  of,  in  Federal  courts,  p.  463. 

misuse  of,  on  argument,  p.  629. 

objections  to,  see  Objections. 

offers  of,  see  Offers  of  Evidence. 

opinion  evidence,  see  Opinion  Evidence. 

order  of  presenting,  see  Order  of  Proof. 

parol  evidence,  see  Parol  Evidence. 

pleading  as,  see  Pleading, 
(.postponement  for  absence  of,  see  Absence  of  Witnesses. 

postponement  for  failure  of,  p.  21. 

presumptions,  see  Presumptions,  p.  51. 

privileged  communications,  see  Privileged  Communicationa. 

reading  of,  to  jury,  p.  715. 

rehearsing  of,  in  opening,  p.  149. 

res  jresta.  see  Res  GestcB. 

scintilla  of,  see  Scintilla  of  Evidence. 
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EVIDENCE—  ( continued) . 

secondary  evidence,  see  Best  and  Secondary  Evidence. 

stating  as  facts  in  argument,  matters  not  in  evidence,  p.  625. 

stating  of,  in  special  verdict,  p.  800. 

stenographic  notes  of,  see  Stenographic  Notes. 

striking  out  of,  see  Striking  Out. 

sufficiency  of,  to  show  incapacity  as  juror,  p.  99. 

supplying  from,  substantial  omissions  in  special  verdict,  p.  822. 

uncontradicted  evidence,  see  Uncontradicted  Evidence. 

useful  authorities  on,   topically  arranged   in   alphabetical  order,   see 
chapter  xvi.,  pp.  409-467. 

use  of  pleading  as,  see  Pleadings. 

verdict  subject  to  opinion  of  court  on  questions  of,  p.  617. 

view  by  jury,  see  View. 

withdrawal  of,  p.  367. 
Admission  or  exclusioti. 

form  of  exception,  p.  353. 

necessity  for  exception,  p.  342. 

sufficiency  of  exception,  pp.  356,  363. 

in  examination  of  jurors,  right  to  exception,  p.  74. 

exclusion  as  ground  for  postponement,  p.  23. 

exclusion  by  stipulation  as  to  facts,  p.  457. 

exclusion  of  plaintiflf's  evidence,  as  equivalent  to  nonsuit,  p.  588. 

surprise  by  admission  of,  as  ground  for  postponement,  p.  22. 
Competency,  materiality,  and  relevancy. 

of  declarations,  see  Declarations. 

absence  of  incompetent  or  irrelevant  evidence  as  ground  for  postpone- 
ment, p.  42. 

as  to  precautions  after  accident,  p.  433. 

as  to  which  party  speaks  truth,  p.  455. 

cross-examining  as  to,  p.  321. 

first  objecting  on  appeal  to  inadmissibility  under  pleading,  p.  320. 

question  for  court  as  to,  p.  496. 

remoteness,  p.  455. 

similar  frauds,  p.  442. 

sufficiency  of  general  allegations  as  to,  in  affidavit  for  postponement, 
pp.  49,  50. 
Hearsay  evidence. 

absence  of  as  ground  for  postponement,  p.  42. 

redirect  examination  on,  p.  235. 
Weight,  sufficiency,  and  conclusiveness. 

generally,  p.  427. 

as  question  of  law  or  fact,  pp.  497,  49^9. 
expert  testimony,  p.  498. 

comments  by  counsel  on,  p.  622. 

court's  expression  of  opinion  on,  p.  691. 

expression  of  opinion  by  judge  as  to,  p.  475. 

instructions  as  to,  p.  694. 
Abbott.  Civ.  ,Tur.  T.— 59. 
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EVIDENCE—  ( continued) . 

of  expert  testimony,  pp.  498,  704. 

of  opinion  evidence  as  to  value,  p.  771. 

of  pleading,  p.  379. 

of  X-ray  photograph,  p.  466. 

raising  question  of,  by  motion  for  nonsuit,  etc.,  pp.  585-594. 

refusal  in  instructions  to  express  opinion  on,  694. 

to  authorize  submission  to  jury,  p.  607. 

to  support  verdict,  p.  748. 

EVIDENTIAL  FACTS, 

as  distinguished  from  ultimate  facts,  p.  800. 

EXACT  SCIENCE, 

books  of  as  evidence,  p.  425. 

EXAMINATION, 

by  jury,  see  View. 

of  jurors,  see  Impaneling  the  Jury, 
order  of,  see  Order  of  Proof. 
Of  witnesses. 

see  chapter  viii.,  pp.  171-237. 

answers,  p.  207. 

by  court,  p.  178. 

by  judge  in  absence  of  counsel,  p.  3. 

control  of  court  over,  p.  176. 

over  extent  of,  p.  178. 
corroboration  of  impeached  witness,  see  Corroboration, 
cross-examination,  see  Cross-examination, 
deaf  and  dumb  witnesses,  p.  236. 
direct  examination,  see  Direct  Examination, 
duty  to  protect  witness,  p.  176. 
exclusion  of  witnesses  during,  p.  180. 

expert's  refusal  to  testify  unless  specially  compensated,  p.  194. 
hypothetical  questions,  see   Hypothetical  Questions. 
impeachment  of  witness,  see  Impeaelirient. 
interpreter,  see  Interpreter, 
leading  questions,   see  Leading  Questions. 
limiting  number  of  witnesses,  p.  182. 
oath  or  affirmation,  p.  174. 
of  adversary  examined  before  trial,  p.  432. 
of  expert  witness,  see  Expert  Witness, 
on  document  not  put  in  evidence,  p.  432. 
permitting   witness   to   be   called   from    stand    for   consultation   with 

counsel,  p.  177. 
postponement  of  plaintiff's  examination,  p.  164. 
privilege  of  witness,  see  Privilege  of  Witness, 
questions,  generally,  p.  195. 

assuming  facts  not  proved,  p.  196. 

calling  for  expert  opinions,  p.  197. 
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EXAMINATION—  ( continued ) . 
re-cross-examination,  p.  235. 

when  allowed,  p.  235. 

discretion  as  to  allowing,  p.  235. 
redirect  examination,  see  Ke-Examination. 
to  remove  incompetency  established  aliunde,  p.  173. 
to  test  competency,  p.  172. 
use  of  memoranda  to  refresh  recollection,  p.  209. 

right  for  purpose  of  cross-examination  to  inspect  paper  used,  p.  214. 
use  of  scientific  books  on,  p.  208. 

EXCAVATIONS, 

question  for  jury  as  to  negligence  as  to,  p.  564. 

EXCEPTIONS, 

bill  of,  see  Bill  of  Exceptions, 
see  chapter  xil.,  pp.  335-366. 
by  whom  taken,  p.  349. 

preservation  of,  on  refusal  of  continuance,  p.  60. 
to  appellate  division,  p.  866. 

to  exclusion  of  oral  evidence,  necessity  for  offer  to  save,  p.  298. 
Bight  to. 

in  Federal  courts,  p.  463. 

to  admission  or  exclusion  of  evidence  in  examination  of  jurors,  p.  74. 

to  allowance  of  reopening,  p.  165. 

to  correction  of  verdict,  p.  789. 

to  counsel's  statement  as  facts  in  argument  of  matters  not  in  evidence, 

p.  625. 
to  further  instructions  to  jury,  p.  730. 
to  improper  remarks  of  counsel  in  opening,  p.  150. 
to  incidental  remarks  by  judge,  p.  478. 
to  mere  offer  of  evidence,  p.  305. 
to  overruling  of  challenge  to  jurors,  p.  90. 
to  refusal  of  continuance,  p.  57. 
to  refusal  of  right  to  begin,  pp.  145,  146. 
to  refusal  of  right  to  address  jury,  p.  619. 

to  ruling  on  motion  to  dismiss  or  for  judgment  on  pleadings,  p.  108. 
to  ruling  on  motion  for  judgment  of  insufficiency  of  answer,  p.  115. 
to  ruling  on  motion  to  compel  election,  p.  122. 

to  setting  aside  of  verdict  taken  subject  to  opinio.,  of  court,  p.  869. 
Sufficiency  of. 

anticipatory  note  of  intended  exception,  p.  354. 

exceptions  in  gross,  p.  356. 

definiteness  in  specifying  error,  p.  362. 

form  of,  p.  353. 

particularity  and  definiteness,  p.  355. 

to  evidence,  pp.  356,  363. 

to  instructions,  pp.  358,  363. 

to  refusal  or  failure  to  instruct,  p.  361. 


'J33  index. 

EXCEPTIONS—  (eo««in«e(J) . 
stipulation  as  to,  p.  354. 
to  charge,  p.  712. 
to  variance  from  request,  p.  712. 
Necessity  for. 
on  appeal  from  justice,  dismissal,  p.  336. 
on  motion  to  dismiss,  p.  338. 
on  motion  for  judgment  on  pleadings,  p.  338. 
ruling  not  concerning  conduct  of  trial,  p.  338. 
to  amend,  p.  338. 
to  conduct  of  trial  judge,  p.  341. 
to  improper  comments  of  judge,  p.  475. 
to  conduct  of  counsel,  p.  341. 

to  decision  on  application  for  change  of  venue,  p.  338. 
to  decision  on  demurrer,  p.  338. 
to  deposition,  p.  343. 

to  dismissal,  nonsuit,  direction  of  verdict,  etc.,  p.  348. 
to  evidence  and  witnesses,  pp.  336,  342. 
to  instructions  and  charges,  pp.  336,  344. 
to  juries  and  jurors,  p.  342. 
to  motion  to  strike  out  evidence,  p.  343. 
to  order  denying  postponement,  p.  338. 
to  order  denying  right  of  trial  by  jury,  p.  338. 
to  question  incidentally  involved,  p.  335. 
to  refusal  of  continuance,  p.  60. 
to  rejection  of  evidence,  p.  297. 
to  rejection  of  plea,  p.  338. 
to  require  an  election,   p.   338. 
to  review  on  appeal,  p'.  335. 

to  rulings  made  during  trial,  generally,  p.  340. 
to  strike  out  pleadings,  p.  338. 
to  verdict,  p.  347. 
to  view  by  jury,  p.  344. 
Time  for. 

time  of  taking,  p.  350. 

to  admission  or  rejection  of  evidence,  p.  351. 
to  instruction,  p.  712. 

EXCESSIVE  VERDICT, 
allowance  of,  p.  768. 
objection  to,  p.  767. 

EXCHANGES, 

judicial  notice  of  customs  of,  p.  447. 

EXCISE  LAWS, 

impeachment  of  witness  by  proof  of  conviction  of  violating,  p.  264. 

EXCLAMATIONS, 

of  pain,  admissibility,  p.  434. 
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EXCLUDED  EVIDENCE, 

comments  on,  in  argument,  p.  626. 

EXCLUSION, 

of  evidence,  see  Evidence, 
of  jurors,  see  Impaneling  the  Jury, 
of  tliird  persons  from  trial,  p.  4. 
of  witnesses,  p.  180. 

permitting  testimony  by  witness  violating  order  for,  p.  180, 

EX  CONVICT, 

corroboration  of,  p.  289. 

EXCURSION  TICKET, 

referring  to  ordinary  ticket  to  refresh  recollection  as  to,  p.  212. 

EXCUSING  JUROK, 

power  of  court  as  to,  pp.  96-102. 

time  or  stage  of  case,  p.  99. 

sufficiency  of  showing,  p.  99. 

on  motion  of  court  or  against  consent  of  party,  p.  100. 

harmless  error,   p.   100. 

excusing  persons  from  jury  list  or  venire,  p.  101. 

resumption  of  trial  after  substituting  juror,  p.  102. 

EXECUTION, 

presumption  of  adequacy,  p.  423. 

EXECUTORS  AND  ADMINISTRATORS, 

attesting  witness  becoming  interested  as,  p.  459. 
delay  of,  in  applying  for  continuance,  p.  27. 

filing  supplemental  account  in  proceeding  for  distribution  as  ground 
for  continuance,  p.  23. 

EXEMPLARY  DAMAGES. 

necessity  that  judgment  specify  amount  of,  p.  851. 

EXEMPTION, 

from  giving  criminating  testimony,  see  Privilege  of  Witness, 
from  jury  duty,  pp.  74-76. 

EXHAUSTING, 

evidence  in  turn,  p.  156. 
subjects,  p.  161. 
witnesses,  p.  161. 

EXHIBIT, 

marking  of  document  as,  p.  300. 

permitting  jury  to  take  with  them  on  retiring,  p.  718. 

EXHIBITION, 

see  chapter  xv.,  pp.  390-408. 
of  chattel,  p.  396. 
•?f  person,  p.  390. 
identity,  p.  390. 
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EXHIBITION—  ( continued ) . 

age,  legitimacy,  paternity,  p.  390. 
personal  injuries,  p.  393. 
plaintiff's  leg  to  jury,  p.  2. 

EX  PARTE  ORDERS, 
for  judgment,  p.  847. 
necessity  for  exception,  p.  338. 

EXPECTANCY  OF  LIFE, 

erroneous  statement  as  to,  as  ground  for  withdrawing  juror,  p.  490. 
tables  showing  as  evidence,  p.  425. 

EXPEDITION, 

of  trial,  duty  of  court  as  to,  p.  2. 

EXPERIENCE, 

application  of,  by  jurors  in  reaching  verdict,  p.  725. 

EXPERIMENT, 

in  presence  of  jury,  p.  407. 

on  ground  viewed  by  jury,  p.  406. 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  209. 

EXPERT  WITNESS, 

hypothetical  question  to,  see  Hypothetical  Question. 

asking  as  to  suflSeiency  of  skill  or  experience  to  give  opinion,  p.  174. 

as  to  resemblance  between  persons,  p.  391. 

as  to  result  of  accounting,  p.  411. 

conclusiveness  of  testimony  of,  p.  498. 

construction  to  be  given  testimony  of,  p.  704. 

cross-examination  of,  pp.  174,  223. 

exclusion  of,  during  trial,  p.  181. 

impeachment  by  proof  of  contradictory  statements,  pp.  248,  249,  25L 

instruction  as  to  testimony  of,  p.  704. 

limiting  number  of,  p.  183. 

as  to  value,  pp.  183,  184. 
necessity  for  interpreter  being,  p.  237. 
necessity  for  submitting  testimony  of  to  jury,  p.  614. 
preliminary  cross-examination  of,  as  to  credibility,  p.  174. 
preliminary  examination  of,  p.  172. 
proof  that  X-ray  photographs  were  taken  by,  p.  467. 
questions  calling  for  expert  witness,  p.  197. 
question  for  court  as  to  qualification,  pp.  326,  496. 
re-examination  of,  p.  234. 

refreshing  recollection  by  reference  to  standard  authorities,  p.  208. 
refusal  to  testify  unless  specially  compensated,  p.  194. 

extra  compensation,  p.  194. 
where  preliminary  preparation  is  required,  p.  194. 
right  of  court  to  question  as  to  competency,  p.  173. 
statements  by,  on  complex  transactions,  p.  412. 
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EXPERT  WITNESS— (oo»i«i«Med). 

testimonj'  by  other  witnesses  as  to  competency  of,  p.  173. 
testimony  by,  to  sltill  of  other  expert,  p.  174. 
n^ing  medical  book  in  framing  questions  to,  p.  630. 

EXPLAXATION, 

see  also  Rebuttal. 

counter  explanations,  p.  C24. 

of  alleged  tampering  with  witness  or  juror,  p.  460. 

of  admission  in  pleading,  p.  380. 

of  contradictory  acts  or  statements  proved  to  impeach  witness,  p.  230. 

of  cross-examination,  on  re-examination,  p.  233. 

of  direct  examination,  on  cross-examination,  p.  220. 

of  document  first  actually  read  in  argument,  p.  628. 

of  entries  in  account  books,  p.  412. 

of  omission  of  evidence,  pp.  433,  624. 

of  pleadings  in  other  action,  p.  385. 

of  technical  terms  in  instructions,  p.  668. 

recalling  witness  for  purpose  of,  p.  162. 

EXPLANATORY  CHARGE, 

right  of  judge  to  give,  p.  652. 

EXPLOSION, 

question  for  jury  as  to  negligence  in  guarding  against,  p.  568. 

EXPLOSIVES, 

question   for   jury  as   to   negligence  as  to,   pp.   564,   572. 

EXPULSION, 

from  Masonic  lodge,  impeaching  y,'itness  by  proof  of,  p.  209. 

EXTRA  COMPENSATION, 
of  expert  witness,  p.   194. 

EXTRACT, 

from  adversary's  pleading,  right  to  read,  p.  382. 
adversary's  right  to  read  residue,  pp.  382,  432,  433. 
from  charge  to  jury,  definiteness  of  exception,  p.  358. 
from   document,  pp.  308-310. 
complex  document,  p.  309. 

EXTRINSIC  FACTS, 

reference  to,  in  special  verdict,  p.  807. 

EYE, 

exhibition  of  injury  to,  to  jury,  p.  394. 

F. 
FACTS, 

instructions  on,  see  Instructions. 

province  of  court  and  jury  on  questions  of,  see  Questions  of  Law  and 
Fact, 
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FACTS —  ( continued ) . 

after  suit  brought,  eTidence  of,  p.  433. 

directing  verdict  subject  to  opinion  of  court  in  case  of  contest  as  to, 

p.  617. 
extrinsic  evidence  of,  p.  447. 
sufficiency  of  evidence  of,  p.  447. 

FAILURE  OF  EVIDENCE, 

as  ground  for  postponement,  p.  21. 

FAILURE  TO  FIND, 

by  jury,  effect  of,  p.  836. 

FAIR  DEALING, 

impeachment  of  witness  by  proof  of  reputation  as  to,  p.  259. 

FALSE  IMPRISONMENT, 

right  to  open  and  close  in  action  for,  p.  131. 
setting  aside  verdict  for  inadequacy,  p.  771. 

FALSE  REPRESENTATIONS, 

impeachment  of  veitness  by  proof  of,  p.  250. 
question  for  jury  as  to,  p.  520. 

FALSE  SWEARING, 
see  also  Perjury. 

cross-examination  of  witness  as  to,  p.  232. 
impeachment  of  witness  by  proof  of  prosecution  for,  p.  289. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  269. 

FALSE  TOKEN, 

question  for  jury  as  to  efficacy  of,  to  deceive,  p.  520. 

FALSUS  IN  UNO, 

instruction  as  to,  p.  701. 

FAMILY, 

reference  to  in  argument,  p.  627. 

FAMILY  BIBLE, 

entries  in,  as  evidence  of  pedigree,  p.  453. 

FAST  DRIVING, 

questioning  witness  as  to  arrest  for,  for  purpose  of  impeachment,  p 
246. 

FATHER, 

exhibition  of  child  to  jury  to  show  resemblance  to,  p.  391. 

FEDERAL  COURT, 

applicability  of  rule  of  state  court  as  to  exceptions,  p.  336. 

compulsory  nonsuits  in,  p.  586. 

following  state  practice  as  to  view,  p.  402. 

how  far  cross-examination  limited  to  direct  in,  p.  220. 

mode  of  proof  in,  p.  463. 


INDEX.  937 

FEDERAL  COVRT.—  icontinuedT. 

order  of  proof  in,  p.  155. 

question  for  jury  in,  as  to  reasonableness,  p.  506. 
Continuance. 

discretion  as  to  granting  continuance  in,  p.  57. 

necessity   for   subpoenaing  witness   in   Federal   court   to   obtain   post- 
ponement, p.  33. 
Judicial  notice. 

laws  of  different  states,  p.  448. 

private  acts,  p.  449. 
Evidence. 

admissibility  in,  of  extracts  from  medical  works,  p.  425. 

complaints  of  pain,  admissibility  in,  p.  441. 
Instructions  and  remarks  'by  court. 

court's  expression  of  opinion  on  weight  of  evidence,  p.  C91. 

further  instructions  to  jury  in,  p.  735. 

as  to  presumption  of  fact,  p.  681. 

state  statutes  as  to,  p.  642. 
Findings  and  verdict. 

duty  to  direct  special  findings,  p.  829. 

duty  to  submit  special  verdict,  p.  797. 

form  of  verdict  in,   p.   742. 

joining  special  with  general  verdict  in,  p.  819, 

FEELING, 

evidence  of,  p.  434. 

experiment  showing  loss   of,   p.  407. 

FEES, 

of  jurors,  party  giving  additional,  p.  727. 
Of  mitness. 

necessity  of  tendering  to  procure  postponement,  p.  39. 
of  expert  witness,  p.  194. 

FELLOW  PASSENGERS, 

declarations  of,  admissibility,  p.  455. 

FELLOW  SERVANTS, 

question  for  jury  as  to  existence  of  relation,  p.  515. 

question  for  jury  as  to  nondelegable  nature  of  duties,  p.  516. 

relation  of,  as  mixed  question  of  law  and  fact,  p.  497. 

FELLOW  SERVICE, 

with  party,  as  disqualifying  juror,  p.  84. 

FELONY, 

see  Crime. 

FERTILIZER  FACTORY, 
view  of,  by  jury,  p.  403. 

FIGURES, 

question  for  jury  as  to  meaning  of,  p.  532. 


938 


INDEX. 


FILING, 

of  copy  of  account  sued  on,  p.  9. 

FINAL,  COSTS, 

application  for  additional  allowance  before  adjustment  of,  p.  871. 

FINAL  JUDGMENT, 
see  Judgment, 
signing  of,  by  clerk,  p.  844. 

FINANCIAL  CONDITION, 

comments  on  in  argument,  p.  620. 

FINDINGS, 

special  findings,  see  Special  Findings, 
in  special  verdict,  see  Special  Verdict, 
as  part  of  judgment  roll,  p.  853. 
certainty  as  to  in  verdict,  p.  758. 
power  of  court  to  make  its  own,  p.  750. 

FINDING  STOLEN  PROPERTY, 

impeaching  witness  by  proof  of  conviction  of,  p.  266. 

FIRE, 

question  for  jury  as  to  cause  of  spread  of,  p.  504. 
negligence  as  to,  p.  564. 
negligence  in  guarding  against,  p.  568. 

FIREMEN, 

exemption  of,  from  jury  duty,  p.  75. 

FIXTURES, 

question  for  jury  as  to  character  as,  p.  519. 

FLOATAGE, 

question  for  jury  as  to  sufficiency  of  stream  for,  p.  519. 

FLOOD, 

question  for  jury  as  to  whether  reasonably  to  be  anticipated,  p.  542. 

FOOD, 

question  for  jury  as  to  negligence  in  selling  unfit  article  for,  p.  569. 

FOOT, 

amputated,  exhibition  of,  to  jury,  p.  398. 

FOREIGN  COURT, 

reading  decision  of  in  argument,  p.  632. 

FOREIGN  INCORPORATION, 

invalidity  of,  as  law  question,  p.  502. 

FOREIGN  LANGUAGE, 

defining  technical  terms  from,  in  instructions,  p.  669. 
translation  of  by  interpreter,  p.  236. 
writing  of  verdict  in,  p.  744. 
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FOREIGN  LAW, 

construction  of,  as  function  of  court,  p.  528. 

judicial  notice  of,  p.  448. 

presumption  as  to,  p.  448. 

statute  of  frauds,  when  applicable,  p.  456. 

FOREIGN  WITNESS, 

postponement  for  absence  of,  see  Absence. 

FOREMAN  OF  JURY, 

effect  of  failure  to  sign  special  findings,  p.  815. 

jurors  speaking  through,  p.  744. 

necessity  that  copy  of  verdict  contain  signature  of,  p.  842. 

oral  giving  in  of  verdict  by,  p.  744. 

signing  of  verdict  by,  pp.  745,  746. 

FORFEITURE, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  184. 

FORGED  PAPER, 

question  for  jury  as  to  negligence  in  paying,  p.  579. 

FORGERY, 

impeachment  of  witness  by  proof  of,  pp.  264,  269. 
examination  as  to  prosecution  for,  p.  266. 

FORM, 

of  general  verdict,  p.  741. 
of  special  question  to  jury,  p.  831. 
of  special  verdict,  p.  799. 
discretion  as  to,  p.  816. 

FORMAL  CONCLUSIONS, 

to  special  verdict,  pp.  813,  817. 

FORMAL  PREPARATION, 
of  special  verdict,  p.  814. 

FORMER  DECLARATIONS, 

impeachment  of  witness  by  proof  of,  p.  238. 

FORMER  OPINION, 

at  variance  with  present,  impeachment  of  witness  by,  p.  246. 

FORMER  PROCEEDINGS, 

permitting  jury  to  take  record  of,  on  retiring,  p.  720. 
reference  to  in  argument,  p.  630. 

FORMER  RESIDENCE, 

impeachment  of  witness  by  proof  of  reputation  at,  p.  262. 

FORMER  TESTIMONY, 

admissibility  of,  to  impeach  witness,  p.-  254. 
necessity  for  laying  foundation,  p.  242. 
making  witness  one's  own  by  reading,  on  cross-examination,  p.  276. 
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FORMER  TESTIMONY—  ( continued ) . 
mode  of  proving,  pp.  207,  451. 

necessity  for  producing,  to  contradict  witness,  p.  230. 
proof  of,  by  stenographer's  minutes,  p.  456. 

authentication  of,  p.  456. 
question  for  court  as  to  inaccessibility  of  witness,  p.  327. 
refreshing  recollection  by  calling  attention  to,  p.  210. 

FORMER  TRIAL, 

permitting  counsel  to  read  charge  on,  p.  630. 
reference  to,  in  opening,  p.  148. 
reference  to,  in  argument,  p.  627. 

FOUNDATION, 

for  impeachment  of  witness,  see  Impeachment  of  Witness, 
for  secondary  evidence,  p.  421. 

of  contents  of  lost  paper,  p.  481. 
sufficiency  of,  to  admit  note,  p.  496. 

FOURTH  OF  JULY, 

docketing  judgment  on,  p.  859. 

FRANCHISE, 

construction  of,  as  function  of  court,  p.  528. 

FRATERNAL  SOCIETY, 

membership  in,  disqualifying  juror,  pp.  78,  85. 
juror  and  party  belonging  to  same,  p.  490. 

FRAUD, 

corroboration  of  witness  impeached  for,  p.  287. 
cross-examination  to  show  fraud  of  witness,  p.  231. 

latitude  of,  p.  220. 
evidence  of  similar  frauds  to  show,  p.  442. 
in  use  of  document,  p.  328.  , 

question  for  jury  as  to,  p.  520. 

FRAUD  OF  CREDITORS, 

question  for  jury  as  to,  pp.  520,  521. 

FRAUDS,  STATUTE  OF, 
see  Statute  of  Frauds. 

FRAUDULENT  INTENT, 

direction  of  verdict  in  case  involving,  p.  584. 
parol  evidence  as  to,  p.  453. 

FREE  MASONS, 

disqualification  of,  as  juror,  p.  85. 

impeachment  of  witness  by  proof  of  expulsion  from,  p.  269. 

FREE  PASS, 

asking  juror  as  to  effect  of  plaintiff's  riding  on,  p.  72. 
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FRIGHTENING  HORSES, 

by  unusual  noise  of  train,  question  for  jury  as  to,  p.  554. 
question  for  jury  as  to,  pp.  549,  552,  558. 

FRIVOLOUSNESS, 

judgment  on  pleadings  for,  pp.  306,  312. 
striking  out  frivolous  pleading,  pp.  124,  125. 
when  answer  is  frivolous,  p.  113. 

FULL  BENCH, 

reviewability  in,  of  discretion  as  to  granting  postponement,  p.  7. 

FUNERAL, 

attendance  of  counsel  at  mother's  funeral,  as  ground  for  continuance, 
p.  30. 

FURTHER  ARGUMENT, 

cutting  off  right  of,  by  waiver  of  right  to  reply,  p.  620. 

FURTHER  EVIDENCE, 

exclusion  of,  by  stipulation  aa  to  facts,  p.  457. 
reopening  case  to  allow,  p.  165. 

FURTHER  INSTRUCTIONS, 

see  chapter  xxv.,  pp.  730-740. 
after  retiring  to  deliberate,  p.  730. 
in  absence  of  counsel,  p.  481. 
inducing  agreement  by,  p.  736. 
manner  of  giving,  p.  732. 
necessity  for  exception  to,  p.  346. 
necessity  for  giving,  p.  713. 
on  Sunday,  p.  774. 
power  and  duty  of  giving,  p.  730. 
time  for  requesting,  p.  645. 
to  induce  jury  to  agree,  p.  736. 

FURTHER  QUESTIONS, 

determination  of,  after  verdict,  p.  869. 


G. 


GARNISHMENT, 

postponement  of  proceedings  in,  p.  12. 

GAS, 

(juestion  for  jury  as  to  negligence  as  to,  p.  564. 

GAS  FIXTURES, 

question  for  jury  as  to  nature  ot,  as  fixtures,  p.  519. 

GENERAL  CHARGE, 
see  Instructions. 
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GENERAL  EXCEPTIONS, 
to  evidence,  p.  356. 
to  instructions,  p.  358. 
to  refusal  or  failure  to  instruct,  p.  361. 

GENERAL  ISSUE, 

evidence  admissible  under,  p.  433. 

GENERALIZATION, 

in  instructions,  p.  663. 

GENERAL  QUESTIONS, 
to  witness,  p.  195. 

GENERAL  REPUTATION, 

impeachment  of  witness  by  proof  as  to,  p.  258. 

GENERAL  TERM, 

hearing  exceptions  in,  in  first  instance,  p.  866. 

GENERAL  VERDICT, 
see  Verdict. 

GENTOO, 

mode  of  swearing,  as  witness,  p.  175. 

GENUINENESS, 

of  letter,  question  for  jury  as  to,  p.  527. 

of  signatures,  cross-examination  of  witness  as  to,  p.  225. 

of  writing  used  for  comparison  of  handwriting,  p.  327. 

GIVEN, 

marking  instructions  as,  p.  653. 

GOOD  CHARACTER, 

corroboration  by  proof  of,  p.  286. 
cross-examination  of  witness  as  to,  p.  227. 
order  of  proof  of,  p.  159. 

GOOD  FAITH, 

in  offer  of  evidence,  p.  305. 

proof  of,  by  usage,  p.  465. 

question  for  jury  as  to,  pp.  520,  532.  534. 

showing  by  testimony,  p.  433. 

GOSPELS, 

use  of,  in  administering  oath  to  witness,  p.  174. 

GOVERNMENT  LETTER  BOX, 

presumption  of  receipt  of  letter  put  in,  p.  450. 

GRATUITY, 

question  for  jury  as  to  whether  payment  was,  p.  522. 

GROSS  MISTAKE, 

inadequacy  of  verdict  showing,  p.  769. 


IIYDES.  9-13 

GUARANTY, 

against  self-crimination,  see  Privilege  of  Witness. 

GUARDIAN, 

right  to  exclude  guardian  of  party  as  witness,  p.  3. 

GUARDIAN  AD  LITEM, 

verification  of  pleading  by,  p.  381. 

GUARDS, 

in  highway,  question  for  jury  as  to  absence  of  as  negligence,  p.  549. 

GUEST  AT  INN, 

as  gTound  for  challenging  juror,  p.  83. 

GUIDE, 

question  for  jury  as  to  whether  one  is,  p.  513. 


HABEAS  CORPUS  AD  TESTIFICANDUM, 

to  bring  up  person  for  purpose  of  being  seen  by  jury,  p.  390. 

HABITS  OF  OBSERVATION, 

cross-examination  of  witness  as  to,  to  test  credibility,  p.  228. 

HABITUAL  LITIGANT, 

cross-examination  of  witness  as  to  being,  p.  233. 
impeachment  of  witness  by  proof  of  being,  pp.  250,  269. 

HANDWRITING, 

competency  as  to,  p.  442. 

cross-examination  of  expert  witness  as  to,  p.  225. 

genuineness  of  writing  used  as  standard  for,  p.  327. 

instruction  as  to  receiving  with  caution,  opinion  evidence  as  to,  p.  705. 

of  attesting  witness,  proof  of,  p.  459. 

HARMLESS  ERROR, 

see  Prejudicial  Error. 

HARMONY, 

in  instructions,  p.  6CG. 

HEALTH, 

impeachment  of  witness  testifying  as  to,  p.  251. 

HEARSAY  EVIDENCE, 

as  ground  for  postponement,  p.  42. 
redirect  examination  on,  p.  235. 

HELPLESS  PASSENGER, 

question  for  jury  as  to  proper  care  toward,  p.  547. 

HIGHWAYS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and  Law. 
qualification  of  petitioners  for,  as  jurors,  p.  81. 
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WlGWW  AYS— (continued) . 

verdict  in  action  for  location  of  proposed  highway,  p.  760. 
view  of  changed  grade,  by  jury,  p.  404. 

HISTORY, 

books  of,  as  evidence,  p.  425. 

HOLDING  OPEN, 

holding  cause  open,  as  adjournment,  p.  C7. 
loss  of  justice's  jurisdiction  by,  p.  67. 

HOLIDAY, 

docketing  judgment  on,  p.  858. 
eflfect  of  postponement  to,  p.  64. 

HONESTY, 

impeachment  of  witness  by  proof  of  general  reputation  for,  p.  258. 

HOOK, 

imperfect,  exhibition  to  jury,  p.  397. 

HORSES, 

frightening  of,  see  Frightening  Horses. 

question  for  jury  as  to  negligence  in  leaving  unfastened,  p.  552. 

HOSTILITY  OF  WITNESS, 

declarations  to  show,  p.  256. 
direct  examination  of  hostile  witness,  p.  216. 
cross-examination   to  show  hostility,   p.   228. 
impeachment  by  proof  of  hostility,  p.  256. 

discharged  employee,  p.  257. 

hostility  denied  on  cross-examination,  p.  269. 

own  witness,  p.  283. 

of  adverse  party  as,  p.  284. 
impeaching  questions,  when  witness  is  hostile,  p.  205. 
leading  questions  to  hostile  witness,  p.  205. 

HOUSE  OF  ILL  FAME, 

impeachment  of  female  witness  by  proof  of  arrest  in,  p.  268. 
impeachment  of  witness  by  proof  of  keeping,  p.  268. 

HUNTING  PARTY, 

question  for  jury  as  to  contributory  negligence  at,  p.  537. 

HUSBAND  AND  WIFE, 

impeachment  of  witness  by  proof  of  illicit  intercourse  with  husband 

before  marriage,  p.  268. 
question  for  jury  as  to  bodily  and  mental  effect  of  bad  treatment  by, 

p.  517. 
verdict  against  wife  alone,  in  joint  action  against,  p.  756. 

HYMN  BOOK, 

use  of,  by  mistake,  in  swearing  witness,  p.  175. 
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HYPOTHETICAL  QUESTION, 

iissuinption  of  state  of  facts  in,  p.  199. 

baaed  on  opinion  of  otlier  expert,  p.  201, 

calling  for  expert  witness,  p.  197. 

form  of,  generally,  p.  199. 

length  of,  p.  202. 

on  cross-examination,  p.  226. 

to  expert,  p.  223. 
sufficiency  of  objection  to,  p.  31S. 

HYPOTHETICAL  STATEMENT, 

right  to  have  case  presented  io  jury  on,  p.  643. 
in  instructions,  pp.  683,  096. 

I. 
ICE, 

on  sidewalk,  question  for  jury  as  to  negligence,  p.  549. 

ID  CERTUM  EST  QUOD  CERTUM  KEDDI  PROTEST, 
as  applied  to  verdicts,  p.  766. 

IDENTIFICATION, 

marking  for,  p.  300. 

effect,  p.  430. 
of  parties  to  telephone  conversation,  p.  461. 

IDENTITY, 

proving  by  photograph,  p.  398. 

of  chattel,  exhibiting,  to  prove,  p.  396. 

of  person,  exhibition  of,  to  prove,  p.  390. 

IGNOMINY, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  268. 
privilege   against   answering  questions   exposing  to,   p.    186. 

IGNORANCE, 

cxcessiveness  of   verdict   showing,   p.   768. 

of  English  language  as  disqualifying  juror,  p.  74. 

of  local  usage,  evidence  of,  p.  465. 

of  privilege  as  witness,  p.  188. 

of  witness,  as  ground  for  permitting  leading  question,  p.  205. 

protecting  parties  from  unjust  verdicts  arising  from,  p.  750. 

IGNORING, 

of  evidence  in  instructions,  p.  688. 
of  issues  in  instructions,  p.  670. 

ILLEGAL  EVIDENCE, 
striking  out,  p.  368. 

ILLEGALITY, 

necessity  for  pleading,  p.  442. 

proof  of  concurrence  of  intent  in  illegal  agreement,  p.  445. 
Abbott,  Civ.  Jur.  T.— 60. 
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ILL  FEELING, 

impeachment  of  witness  by  proof  of,  p.  256. 
cross-examination  for  purpose  of  showing,  p.  230. 

ILLICIT  INTERCOUESE, 

impeachment  of  witness  by  proof  of,  witli  husband  before  marriage,  p. 
268. 

ILLNESS, 

evidence  of  statements  of  pain  during,  p.  434. 

hypothetical  question  as  to  aggravation  of,  p.  202. 
Of  party. 

as  ground  for  continuance,  pp.  25,  26. 

as  ground  for  withdrawal  of  juror,  p.  490. 

interruption  of  trial  by,  p.  493. 
Of  counsel. 

as  ground  for  continuance,  p.  28. 

as  ground  for  withdrawal  of  juror,  p.  493. 
In  family  of  party  or  counsel. 

in  party's  family,   as  ground  for  postponement,  p.   26. 

of  member  of  counsel's  family  as  ground  for  continuance,  pp.  28,  29. 
Of  judge  or  justice. 

interruption  of  trial  by,  p.  493. 

of  justice  of  the  peace  as  ground  for  postponement,  p.  66. 
Of  juror. 

as  ground  for  withdrawal  of  juror,  p.  490. 

effect  on  right  to  further  peremptory  challenges,   p.   95. 

excusing  juror  for,  pp.  96,  102. 

place  for  receiving  verdict,  p.  773. 
Of  ivitness. 

interruption  of  cross-examination  by,  p.  217. 

of  attesting  witness,  effect,  p.  458. 

preventing  presence,  p.  429. 

taking  testimony  of  sick  witness  outside  court  room,  p.  472. 

ILL  WILL, 

see  111  Feeling. 

IMMATERIAL  EVIDENCE, 

absence  of,  as  ground  for  postponement,  p.  41. 

IJBIATERIAL  FACTS, 

finding  of,  in  special  verdict,  p.  804. 

IMMATERIAL  MATTER, 

impeachment  of  witness  as  to,  p.  269. 

IMMATERIAL  QUESTIONS, 

submission  of,  to  jury,  p.  831. 

I.MMORAL  BOOK, 

impeachment  of  witness  by  proof  of  writing  or  reading,  p.  268. 
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IMMORALITY, 

impeachment  of  witness  by  proof  of,  p.  268. 
corroboration  of  witness  impeaclied  for,  p.  287. 
cross-examination  as  to,  p.  231. 

IMPANELING, 

of  jury,  see  Jury. 

IMPANELING  THE  JURY, 

irregularity  in  drawing,  summoning,  or  impaneling,  necessity' for  ex- 
ception, p.  342. 
court's  duty  to  preserve  impartiality  and  purity,  p.  96. 
postponement  to  permit  filling  jury  from  regular  panel,  p.  13. 
swearing  of,  outside  court  room,  p.  472. 
Examination  generally. 

asking  juror  as  to  acquaintance  with  counsel,  p.  71. 

as  to  facts  showing  bias  or  opinion,  p.  71. 

to  bias   after  announcing  satisfaction   with   jury,   p.   72. 

credit  he  would  give  to  testimony  of  Jew,  p.  72. 

interest  in  any  insurance  company,  p.  72. 

kinship  to  party,  p.  72. 

knowledge  of  case,  p.  71. 

to  membership  in  secret  societies  and  church  organizations,  p.  72. 

questions  tending  to  disgrace  or  disadvantage  of  juror,  p.  72. 

relation  with  interested  parties,  p.  71. 

whether  juror  is  man  of  family,  p.  72. 
cross-examination  of  prospective  jurors,  p.  70. 

examining  witness  on  voir  dire  as  to  contents  of  unproduced  writings, 
p.  172. 

testing  competency  of  witness,  p.  172. 
interrogating  jurors  as  to  impartiality,  pp.  69-74. 
latitude  allowed  in,  p.  71. 
questions  to  veniremen  on  examination,  p.  70. 
right  to  interrogate  jurors  as  to  qualifications,  pp.  69-74. 
Competency. 

incompetency  of  juror,  p.  69. 
general  disqualifications,  p.  74. 
acquaintance  with  party,  p.  84. 

with  counsel,  p.  85. 
affinity,  p.  81. 

business  relationship,  p.  83. 
color,  effect  of,  p.  74. 
common  employment,  p.  83. 
consanguinity,  p.  81. 
conversations  with  party,  p.  88. 
conviction  of  crime,  p.  74. 
dependence  on  party,  p.  83. 
doubt  as  to  being  elector,  p.  74. 
employee  of  defendant  in  other  suit  by  plaintiff,  p.  84. 
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IMPANELING  THE  JVRY— (cont^ued) . 

entry  of  names  on  general  list,  p.  75. 

exemption  from  jury  duty,  p.  74. 

fellow  service,  p.  84. 

formation  and  expression  of  opinion,  p.  86. 
as  to  incidental  question,  p.  87. 

ignorance  of  English  language,  p.  74. 

imperfect  knowledge  of  law,  p.  74. 

indebtedness  to  party,  p.  83. 

influence,  p.  '83. 

interest,  pp.  74,  78. 

as  taxpayer  or  resident,  pp.  74,  80. 

litigation,  p.  89. 

membership  in  church,  secret  society,  etc.,  pp.  78,  84,  490. 

obligation  to  party,  p.  83. 

prejudice  against  business  or  calling,  p.  88. 

prior  service  as  juror  in  same  case,  p.  76. 

prior  service  as  juror  in  other  case,  p.  77. 

relationship,  p.  81. 

tenant  of  party,  p.  84. 

necessity  for  having  name  on  assessment  roll,  p.  75. 

necessity  for  exception,  p.  342. 
Challenge  generally. 

challenge  to  array,  p.  69. 

calling  witness  to  prove  ground  of  challenge,  p.  74. 

common-law  right  to  challenge  jurors  for  cause  assigned,  p.  69. 

distinction  between  challenge  for  principal  cause  and  challenge  to  the 
favor,  p.  69. 

mode  of  trying,  p.  90.  , 

sufficiency  of,  p.  89. 

time  for,  p.  89. 
Peremptory  challenges. 

alternate  exercise  of  right,  p.  93. 

application  of  right  of,  to  struck  jury,  p.  92. 

as  a  privilege,  p.  92. 

asking  whether  juror  is  man  of  family  to  determine  whether  to  exer- 
cise, p.  72. 

effect  of  illness  of  juror  on  right  to  further  challenge,  p.  95. 

full  and  partial  answers  as  essential  to  exercise  of  right  of,  p.  70. 

nature  and  extent  of  right,  pp.  91-95. 

necessity  for  exhausting,  pp.  91,  100. 

necessity  for  showing  exhaustion,  p.  74. 

number  of,  pp.  94,  95. 

order  of,  p.  92. 

when  interposed,  p.  93. 
Excusing,  rejecting,  or  setting  aside. 

power  of  court  as  to,  pp.  96-102. 

time  or  stage  of  case,  p.  99. 
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IMPANELING  THE  JXmY—{contimied). 
sufficiency  of  showing,  p.  99. 

on  motion  of  court  or  against  consent  of  party,  p.  100. 
harmless  error,  p.  100. 

excusing  persons  from  jury  list  or  venire,  p.  101. 
resumption  of  trial  after  substituting  juror,  p.  102. 
necessity  for  exception,  p.  342. 
setting  aside  unfit  juror  on  joint  objection,  p.  69. 

IMPARTIALITY, 

of  juror,  see  Impaneling  the  Jury. 

IMPARTIAL  WITNESS, 

leading  questions  to,  on  cross-examination,  p.  206. 

IMPEACHED  TESTIMONY, 
instruction  as  to,  p.  700. 

IMPEACHING  WITNESS, 

as  to  character  or  reputation,  questions  to,  p.  259. 

form  of  question  to,  p.  255. 

inquiries  by,  as  to  reputation  of  witness,  p.  260. 

IMPEACHMENT, 

of  part  of  document  by  one  offering  it,  p.  308. 
of  admission  made  to  avoid  continuance,  p.  54. 
of  verdict,  p.  783. 
of  witness,  see  Impeachment  of  Witness. 

IMPEACHMENT  OP  WITNESS, 

corroboration  of  impeached  witness,  see  Corroboration, 
see  chapter  ix.,  pp.  238-296. 

as  to  collateral  and  immaterial  or  irrelevant  matter  brought  out  on 
cross-examination,  p.  269. 

hostility  or  bias,  p.  269. 

corrupt  motive,  p.  269. 
by  proof  of  hostility,  bias  or  interest  in  action,  pp.  256,  269. 

deed  of  land  to  show  interest,  p.  257. 

of  attorney  by  showing  interest,  p.  417. 
cross-examination  for  purpose  of,  p.  228. 
instruction  on  testimony  of  impeached  witness,  p.  700. 
leading  question  to  impeach  witness,  p.  205. 
By  proof  of  inconsistent  statements  or  acts. 

corroboration  in  case  of  proof  of,  see  Corroboration, 
impeachment  of  own  witness,  pp.  247,  274,  279. 

laying  foundation  for,  pp.  238,  274. 
Inconsistent  statements  or  conduct  generally,  pp.  24G-252. 
written  statements,  p.  252. 

affidavits,  p.  253.  • 

depositions,  p.  253. 

former  testimony,  p.  264. 
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IMPEACHMENT  OF  WITNESS— (coniiniied). 

letters,  p.  252. 

original  pleading,  p.  38]. 

pleadings  generally,  p.  254. 

tax  returns,  p.  252. 
laying  foundation,  pp.  238-246,  274. 

as  to  statements  in  writing,  p.  242. 

impeachment  of  party  without  laying  foundation,  p.  241. 

sufficiency  of,  p.  244. 

recalling  for  purpose  of,  p.  242. 
form  of  question  to  impeaching  witness,  p.  255. 
By  proof  as  to  character  and  reputation. 

by  proof  as  to  character  or  reputation  and  facts  affecting  them,  pp. 

258-269. 
general  reputation  for  truth  and  veracity  or  moral  character,  p.  258. 
necessity  for  laying  foundation,  p.  259. 
questioning  impeaching  witness,  p.  259. 
place   and   time   of   reputation,   p.   262. 
conviction,  p.  264. 
indictment,  p.  265. 

specific  acts  or  offenses  or  line  of  conduct,  p.  267. 
Laying  foundation. 

by  asking  as  to  knowledge  of  witness's  general   reputation   for  truth 

and  veracity,  p.  259. 
by  cross-examination  as  to  contradictory  statements,  p.  228. 
impeachment  of  own  witness,  necessity  for,  p.  274. 
for  impeaching  witness  by  proof  of  inconsistent  statements  or  acts, 
pp.  238-246. 

recalling  witness  for  purpose  of,  p.  242. 

sufficiency  of,  p.  244. 

where  witness  is  party  to  suit,  p.  241. 

for  impeachment  by  statement  in  writing,  p.  242. 
Own  witness. 

of  one's  own  witness,  pp.  274-286. 

right  to,  p.  274. 

by  evidence  as  to  character  for  truth,  pp.  274,  283. 

contradiction  of,  pp.  274,  279. 

surprise  permitting  contradiction,  p.  274. 

necessity  for  laying  foundation,  p.  274. 

compulsory  witness,  p.  282. 

attesting  or  subscribing  witness,  p.  282. 

hostile  or  unwilling  witness,  p.  283. 

opponent  as  witness,  pp.  283,  284. 

by  proof  of  subsequent  contradictory  statement  out  of  court,  jk 

247. 

• 

IMPERTINENT  MATTERS, 

reference  to,  in  oix^ning,  p.   149. 
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IMPOSING  CONDITIONS, 

on  allowing  nunc  pro  tunc  entry  of  judgment,  p.  859. 
on  granting  continuance,  pp.  55-57. 

costs,  p.  55. 
on  granting  voluntary  nonsuit,   p.   486. 

IMPRESSION, 

disqualifying  juror,  p.  86. 
right  to  testify  to,  pp.  207,  443. 

IMPRISONMENT, 

corroboration  of  witness  admitting,  p.  289. 
instructing  jury  as  to  effect  of  verdict  on,  p.  710. 

IMPROBABLE  EVIDENCE, 

as  ground  for  postponement,  p.  42. 

IMPROPER  ARGUMENTS, 

duty  of  trial  judge  to  stop,  p.  634. 
objection  by  adverse  counsel  to,  p.  633. 
Avithdrawal  of,  p.  635. 

IMPROPER  CONDUCT, 
see  Misconduct. 

IMPROPER  FINDINGS, 

in  special  verdict,  disregarding,  p.  804. 

IMPROPER  QUESTIONS, 

to  witness,  by  court,  p.  179. 

IMPROPER  RELATIONS, 

impeachment  of  witness  by  proof  of,  p.  268. 

IMPROPER  REMARKS, 

by  counsel  in  opening,  exception  to,  p.  150. 

by  counsel,  withdrawal  of  juror  for,  p.  488. 

by  witness  as  ground  for  withdrawing  juror,  p.  488. 

IMPROVEMENTS, 

evidence  of,  in  ejectment,   p.   359. 

IMPUTED  NEGLIGENCE, 

question  for  jury  as  to,  pp.  552,  562. 

INACCURACIES, 

in  instruction,  p.  663. 
invalidity,  p.  743. 

INADEQUATE  VERDICT, 

amendment  of,  see  Verdict, 
allowance  of,  p.  769. 

INADMISSIBLE  EVIDENCE, 

as  ground  for  postponement,  p.  50. 
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INCIDENTAL  QUESTION, 

as  to  admissibility  of  evidence,  p.  325. 
necessity  for  exception,  p.  325. 

INCIDENTAL  REMARKS, 

of  judge,  exception  to,  p.  478. 

INCOME, 

Proof  of,  to  show  damages  from  injury,  p.  449. 

INCOMPETENCY, 

of  juror,  see  Impaneling  Jury. 

INCOMPETENT  EVIDENCE, 

as  ground  for  postponement,  p.  42. 

admission  and  subsequent  withdrawal  of,  as,  p.  23. 
effect  of  offer  of  evidence  including,  p.  301. 
verdict  based  on,  p.  749. 

INCOMPETENT  MATTER, 

redirect-examination  on,  p.  234. 

INCOMPETENT  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  314. 

INCONSISTENCY, 

impeachment  of  witness  by  proof  of  inconsistent  statements,  see  Im- 
peachment of  Witness, 
between  causes  of  action,  p.  116. 

election  as  to,  p.  116. 
between  defenses,  p.  116. 

election  as  to,  p.  116. 
betAveen  special  findings,  p.  840. 
between  different  parts  of  special  verdict,  pp.  810,  811. 

correcting  by  amendment,  p.  824. 
between  general  and  special  verdict,  necessity  for  exception,  p.  340. 
between  special  findings  and  general  verdict,  pp.  808,  819,  820,  838. 
between  general  verdict  and  answers  to  interrogatories,  correcting  by 

motion  for  new  trial,,  p.  827. 
between  positive  testimony  and  physical  facts,  p.  612. 
instructions  as  to,  p.  666. 

INCORPORATION, 

question  for  jury  r  '  to,  p.  512. 

INCREASED  DAMAGES, 
mode  of  allowing,  p.  710. 

INCREDIBLE  FACT, 

instruction  as  to  testimony  to,  p.  702. 

INCRIMINATION, 

privilege  of  witness  against,  see  Privilege  of  Witness. 
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INDECENT  EVIDENCE, 

prohibition  against  publication  of,  p.  4. 

INDECENT  QUESTIONS, 

preventing  putting  of,  to  witness,  p.  376. 
putting  to  young  child  as  witness,  p.  177. 

INDEFINITENESS, 

in  pleading,  remedy  for,  p.  ]2C. 

INDEMNIFICATION, 

of  party  by  witness,  as  showing  interest,  impeaching  him,  p.  257. 

INDEMNITY, 

as  essential  to  depriving  witness  of  privilege,  p.  189. 

INDEMNITY  INSURANCE, 

asking  prospective  jurors  questions  suggesting  defendant's  protection 
by,  p.  71. 

INDEPENDENCE, 

of  special  verdict,  p.  809. 

INDEPENDENT  CONTRACTORS, 

question  for  jury  as  to  wlio  are,  p.  512. 

INDEXING, 

of  judgment,  necessity,  p.  847. 

INDICTMENT, 

against  witness,  cross-examination  as  to,  pp.  232,  266. 
impeachment  of  witness  by  proof  of,  p.  265. 

INDIRECT  FINDING, 
effect  of,  p.  840. 
when  special  finding  is,  p.  840. 

INDORSEMENTS, 

introduction  of,  with  document,  p.  308. 
parol  evidence  as  to,  p.  453. 

INDUCTIVE  SCIENCE, 

reading  book  of  in  argument,  p.  629. 
statements  in  books  of  as  evidence,  p.  424. 

INFAMOUS  CRIME, 

conviction  of,  as  disqualifying  juror,  p.  74. 

INFANT, 

admissions  in  pleading  verified  by  guardian  ad  litem,  p.  381. 

capacity  of,  for  contributory  negligence,  p.  539. 

exhibition  of,  to  jury,  p.  300. 

failure  of  representative  of,  to  object  to  evidence,  p.  314. 

oath  to,  as  witness,  p.  ]75. 

postponement  of  action  until  infant  arrives  at  age,  p.  27. 

presumption  of  jurisdiction  and  regularity,  as  against,  p.  448. 
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INFANT—  ( continued) . 

putting  indecent  questions  to,  as  witness,  p.  177. 

question  for  jury  as  to  infancy,  p.  513. 

question  for  jury  as  to  negligence  of  and  towards,  see  Questions  of 

Law  and  Fact, 
right  to  exclude  plaintiflf's  children,  p.  4. 
taking  judgment  in  favor  of,  in  name  of  next  friend,  p.  850. 

INFERENCE, 

see  Presumption. 

INFERENTIAL  FACTS, 

in  special  verdict,  pp.  800,  802. 

INFERIOR  COURTS, 

see  also  Justice  of  the  Peace, 
number  of  jurors  in,  p.  785. 

other  engagements  of  counsel  in,  as  ground  for  postponement,  pp.  30, 
31. 

INFIRM  WITNESS, 

leading  questions  to,  p.  205. 

INFORMALITY, 

in  general  verdict,  p.  742. 
in  special  verdict,  p.  809. 

INFORMATION, 

for  crime  as  disqualifying  juror,  p.  75. 

INFORMATION  AND  BELIEF, 

allegations  on,  in  affidavit  for  postponement,  p.  49. 
frivolousness  of  answer  denying,  p.  113. 
pleading  on,  use  of,  as  evidence,  p.  387. 

INJUNCTION, 

against  entry  of  judgment,  p.  864. 

INK, 

experiment  to  show  composition  of,  p.  407. 

INNKEEPERS, 

disqualification  as  juror,  of  guest  at  inn,  p.  83. 

question  for  jury  as  to  guest's  notice  of  existence  of  safe,  p.  525. 

question  for  jviry  as  to  negligence  of,  p.  578. 

INQUIRIES, 

by  impeaching  witness  as  to  reputation,  p.  260. 

by  third  person  in  consequence  of  reference,  admissibility,  p.  455. 

to  show  diligence  in  procuring  absent  testimony,  pp.  38,  47. 

1 XSANE  PERSON, 

failure  of  representative  of,  to  object  to  evidence,  p.  314. 

INSANITY, 

cross-examination  of  witness  as  to,  p.  224. 
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INSANITY— ■  (coniinttec?) . 

effect  of,  on  credibility,  as  jury  question,  p.  497. 

impeacliment  of  witness  testifying  as  to,  pp.  248,  251. 

hypothetical  question  as  to,  p.  202. 

opinion  as  to  whether  sviicide  is  evidence  of,  as  disqualifying  juror,  p. 

88. 
opinion  evidence  as  to,  p.  451. 
question  for  jury  as  to,  p.  517. 

INSOLENCE, 

of  trial  court  in  reproving  counsel,  p.  2. 

INSOLVENCY, 

of  defendant,  as  ground  for  voluntary  nonsuit,  p.  48G, 

INSPECTION, 

''y  jury,  see  View. 

of  buildings,  question  for  jury  as  to  negligence  in,  p.  562, 

of  document  produced  on  notice,  p.  431. 

of  paper  used  to  refresh  memory,  p.  214. 

of  proposed  question  to  jury,  p.  833. 

INSPECTOR, 

of  banks,  excusing  from  jury,  p.  98. 

INSTRUCTIONS, 

see  chapter  xxiii.,  pp.  637-712. 

argumentativeness,  p.  662. 

as  to  rules  of  law  to  be  followed  by  jury,  p.  750. 

certainty,  p.  662. 

clearness,  p.  662. 

comments  by  counsel  as  to,  p.  632. 

consideration   of,   in   entirety,   p.    639. 

consistency,  p.  666. 

contrary  to  law  when  given,  p.  113. 

counsel's  right  to  see,  p.  647. 

defining  and  explaining  technical  terms,  p.  608. 

definiteness,  p.  662. 

form  and  style,  generally,  p.  661. 

discretion  as  to,  p.  661. 
further  instructions,  see  Further  Instructions, 
harmony  between,  p.  666. 
office  of  generally,  p.  639. 

permitting  jury  to  take  with  them  on   retiring,  p.   720. 
power  of  court  to  give,  p.  640. 
state  statutes  as  to,  in  Federal  courts,  p.  642. 
to  witness  as  to  privilege,  p.  188. 

where  case  turns  on  doubtful  question  of  law,  p.  709. 
Requests  for. 

after  some  of   jiiry  have  left  the   jury  box,  p.   731. 
amended  or  substituted  requests,  p.  054. 
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INSTRUCTIONS—  ( continued) . 

by  jury  for  further  instructions,  p.  730, 

by  party  for  further  Instructions,  p.  730. 

complex  requests,  p.  650. 

counsel's  right  to  see  or  hear  adversary's  requests,  p.  647. 

limiting,  p.  651. 

indorsing  "given"  or  "refused,"  pp.  345,  051. 

failure  to  write  "given"  on  margin,  p.  365. 

modification  of,  pp.  646,  647,  651,  070. 
necessity  for  exception,  p.  345. 
oral  modification  of  written  charge,  p.  660. 

necessity  for,  p.  640. 

necessity  for  numbering,  p.  643. 

necessity  that  parties  sign,  p.  643. 

omission  of  material  issue,  right  to  refuse  or  modify,  p.  670. 

oral  requests,  p.  645. 

party's  right  to   request,   p.   643. 

qualifying,  p.  651. 

requiring  written  request,  p.  643. 

right  to  modify,  pp.  647,  651,  670. 

ruling  on,  p.  647. 

striking  out  defective  part,  p.  651. 

time  for,  p.  643. 

to  find  certain  way  as  to  particular  facts,  p.  682. 
Necessity  for  writing. 

charge  subsequently  reduced  to  writing,  p.  660. 

charge  taken  down  by  stenographer,  p.  659. 

direction  to  find  specially,  p.  828. 

discretion  as  to,  p.  654. 

further  instructions  to  jury,  p.  732. 

in  absence  of  request,  p.  642. 

necessity  for  exception  to  oral  instructions,  p.  345. 

numbering  paragraphs  of  charge,  p.  660. 

oral  explanations,  modifications,  additions,  etc.,  p.  660. 

requiring  charge  to  be  in  writing,  pp.   654-661. 

signing  charge,  p.  661. 

statutory  provisions,  p.  655. 

sufficiency  of  exception  to  oral  instructions,  p.  359. 

what  must  be  in  writing,  p.  658. 
As  to  issues  and  pleadings. 

as  to  separate  defenses,  p.  675. 

disparaging  defense,  p.  671. 

as  to  pleadings,  pp.  070-678. 

eliminating  issues,  p.  670. 

ignoring  issue,   p.   070. 

limiting  instructions  to  issues  raised,  p.  676. 

propriety  of  referring  to  pleadings,  p.  674. 

singling  out  issue,  p.  670. 
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INSTRUCTIONS— (coniinued). 
stating  issues,  p.  670. 

submitting  issue  cstablislied  by  uncontradicted  evidence,  p.  676. 
submitting  issue  raised  by  evidence  not  objected  to,  p.  676. 
submitting  to  jury  question  admitted  by  pleadings,  p.  676. 
superfluous  allegations,  p.  675. 
On  evidence  and  facts. 
generally,  pp.  676-709. 
against  misuse  of  evidence,  p.  696. 
alternative  propositions,  p.  696. 
assuming  specific  fact,  p.  682. 
as  to  affirmative  and  negative  testimony,  p.  696. 
as  to  burden  of  proof,  p.  680. 

unexplained  use  of  phrase  "burden  of  proof,"  p.  669. 
as  to  circumstantial  evidence,  p.  695. 
aa  to  construction  and  effect  of  vpriting,  p.  706. 
as  to  credibility  of  witnesses,  p.  701. 

witness  whose  testimony  is  partly  false,  p.  701. 
as  to  evidence  raising  presumption  of  fact,  p.  694. 
as  to  expert  testimony,  p.  704. 
as  to  extent  of  conflict  in,  p.  698. 
as  to  failure  to  produce  cumulative  evidence,  p.  700, 
as  to  impeach  testimony,  p.  700. 
as  to  incredible  fact,  p.  702. 
as  to  lack  of  evidence,  p.  689. 
as  to  omission  to  call  witness,  p.  698. 
as  to  presumption  of  fact,  p.  681. 
as  to  presumptions  of  law,  p.  681 . 
as  to  refusal  to  produce  document,  p.  699. 
as  to  requisite  cogency  of  evidence,  p.  707. 

civil  issue,  p.  707. 

as  to  crime,  p.  708. 
as  to  result  of  testimony,  p.  695. 
as  to  sufficiency  of  evidence,  p.  694. 
as  to  testimony  of  party,  p.  697. 

when  contradicted  by  himself,  p.  698. 
as  to  unimpeachcd  and  uncontradicted  testimony,  p.  700. 
as  to  weight  of  evidence,  p.  691. 

expert  testimony,  p.  498. 

expressing  opinion  on,  p.  691. 

of  particular  witness,  p.  695. 
conforming  to  facts  in  evidence,  p.  678. 

giving  undue  prominence  to  testimony  of  particular  witness,  p.  672. 
ignoring  evidence,  p.  688. 

instructions  sua  sponte  on  credibility  of  evidence,  p.  640. 
judge  of  Federal  court  expressing  opinion,  p.  682. 
limiting  to  evidence,  p.  676. 
on  right  to  disregard  evidence,  p.  684. 
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INSTRUCTIONS—  ( continued ) . 

stating  evidence  in  detail,  p.  685. 

stating  testimony  in  language  of  witness,  p.   688. 

summing  up  and  stating  evidence,  p.  685. 
discretion  as  to,  p.  685. 
As  to  verdict. 

as  to  answering  all  interrogatories  and  returning  as  special  verdict, 
p.  817. 

as  to  double  or  treble  damages,  p.  710. 

as  to  effect  of  verdict,  pp.  709,  710. 
on  costs,  p.  710. 
on  imprisonment,  p.  710. 

as  to  form  of  general  verdict,  p.  816. 

as  to  interest  on  actual  damages,  p.  700. 

as  to  preparation  of  special  verdict,  p.  818. 

that  jury  have  right  to  render  special  verdict,  p.  795. 

that  jury  may  modifj'  draft  of  special  verdict  submitted,  p.  815. 
Conformity  of  verdict  to. 

responsiveness  of  special  verdict  to,  p.  807. 

verdict  disobedient  to,  p.  751. 

correcting  verdict  to  conform  to,  p.  788. 
Exceptions  generally. 

exceptions  to  instructions,  p.  712. 

form  of,  p.  353. 

time  for  taking,  pp.  350,  712. 
Necessity  for  exceptions. 

giving  or  refusing,  p.  344. 

to  modification  of  instructions,  p.  345. 
8ii.fficiency  of  exceptions. 

charge  containing  independent  and  distinct  propositions,  p.  358. 

to  giving  or  refusing,  p.  363. 

to  oral  instructions,  p.  359. 

to  particular  proposition,  p.  358. 

to  portion  of  charge,  p.  358. 

to  variance  from  request,  p.  712. 

INSUBORDINATION, 

question  for  jury  as  to  justification  for  act  of,  p.  509. 

INSUFFICIENCY, 

of  answer,  see  Answer. 

of  complaint,  dismissal  for,  see  Dismissal. 

INSURABLE  GOOD  HEALTH, 
question  for  jury  as  to,  p.  517. 

INSURANCE, 

construction  of  policy  as  function  of  court,  p.  528. 
election  between  counts,  p.  119. 
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INSURANCE—  ( continued ) . 

impeachment   by   plaintiff  of   officer   of   defendant  called   as   witness, 
p.  284. 

impeachment  of  agent  by  proof  of  interest,  p.  257. 

parol  evidence  to  identify  beneficiary,  p.  453. 

reference  in  argument  to  defendant's  protection  by,  p.  C28. 

refreshing  recollection  as  to  goods  insured,  p.  211. 

right  to  open  and  close  in  action  on  policy,  p.  130. 
Selection  of  juror. 

asking  juror  as  to  whether  he  is  insured  by  specified  company,  p.  73. 

asking    jurors    questions    suggesting    defendant's    protection    by    in- 
demnity insurance,  p.  71. 

asking  prospective  juror   as  to   interest  in   any   insurance   company, 
p.   72. 

excusing  person  in  insurance  business  as  juror,  pp.  97,  100. 
Questions  of  law  and  fact. 

breach  of  conditions,  p.  529. 

cause  of  injury  or  death,  p.  503. 

compliance  with  conditions,  p.  530. 

insurable  good  health,  p.  517. 

predetermination  to  commit  suicide,  p.  522. 

prohibited  use  of  liquors,  p.  518. 

total  destruction  of  property,  p.  530. 

total   disability,   p.   517. 

truth  or  falsity  of  warranties,  p.  531. 

vacancy  or  nonoceupancy,  p.  519. 

waiver,    p.    524. 

whether  policy  was  wagering  contract,  p.  527. 

INTEGRITY, 

corroboration  by  proof  of  character  for,  p.  2S9. 

impeachment  of  witness  by  proof  of  general  reputation  for,  p.  258. 

INTEMPERANCE, 
see  Drunkenness. 

INTENT, 

fraudulent  intent,  see  Fraudulent  Intent, 
evidence   as  to,   p.   443. 

common-law  rule,  p.  443. 

rule  under  statutes,  p.  443. 
of  transaction,  evidence  of,  p.  445. 
parol  evidence  as  to,  p.  452. 
question  for   jury   as  to,   p.  522. 
to  apply  for  postponement,  p.  9. 

INTEREST, 

computing  in  verdict,  p.  705. 

failure  of  verdict  to  fix  rate  of,  p.  760. 

improper  allowance  of  in  verdict,  p.  772. 
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INTEREST—  ( continued) . 

on  actual  damages,  instruction  as  to,  p.  709. 
Of  juror. 

disqualifying  juror,  pp.  78-81. 

excusing  juror  for,  p.  97. 

in  pending  suit  as  ground  for  challenge  of  juror,  p.  74. 
Of  witness. 

of  witness,  p.  611. 

of  attesting  witness,  effect,  p.  458. 

asking  expert  reason  for,  on  re-examination,  p.  234. 

cross-examination   as  to,  to  test  credibility,  p.  228. 

examination  to  show,  p.  173. 

impeachment  of  witness  by  proof  of,  p.  256. 

impeachment  after  denial  of,  on  cross-examination, 

necessity  for  submitting  interested  testimony  to  jury,  p.  611. 

of  attorney,  competency  of,  p.  417. 

to  affect  credibility  of  witness,  p.  417. 

postponement  to  allow  making  interested  persons  parties,  p.  13. 

power  of  jury  as  to  adopting  testimony  of  interested  witness,  p.  751. 

who  is  an  interested  witness,  p.  611. 

INTERLINEATION, 

modification  of  requested  instruction  by,  p.  652. 

INTERLOCUTORY  JUDGMENT, 
signing  of,  by  clerk,  p.  844. 

INTERLOCUTORY  ORDERS, 

necessity  for  exception  to,  p.  338. 

INTERPLEADER, 

order  of  peremptory  challenges  by,  p.  93. 

INTERPRETER, 

.administration  of  oatli  to  witness  through,  p.  236. 

correction  of  testimony  through,  p.  236. 

deaf  and  dumb  person  as,  p.  237. 

deaf  mutes  giving  evidence  through,  p.  236. 

discretion  as  to  employing,  p.  236. 

examination  of  the  witness  through,  p.  236. 

impeaching  accuracy  of,  p.  236. 

INTERROGATION, 

to  discover  other  witnesses,  p.  446. 
to  proposed  jurors,  p.  69-74. 

INTERROGATORIES, 

see  also  Special  Interrogatories. 

right  to  postponement  for  adversary's  failure  to  answer,  p.  37. 

admissibility  of  to  impeach  witness,  p.  253. 

comments  by  counsel  on  form  of,  p.  624. 
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INTERRUPTION, 

by  adverse  counsel  in  argument,  p.  633. 

INTERVENTION, 

to  question  propriety  of  judgment,  p.  862. 

INTIMIDATION, 

inducing  agreement  of  jury  by,  p.  736. 

INTOXICATING  LIQUORS, 

cross-examination  as  to  use  of,  p.  228. 

drinking  of,  by  jury,  p.  726. 

excusing  juror  for  use  of,  p.  96. 

impeaching  witness  by  proof  of  conviction   of  violating  excise  laws, 

p.  264. 
prejudice  against  liquor  business  as  disqualifying  as  juror,  p.  88. 
question  for  jury  as  to  intoxicating  nature  of  beverage,  p.  518. 

INTOXICATION, 
see  Drunkenness. 

INTRODUCTORY  QUESTIONS, 
leading  witness  in,  p.  203. 

INVOLUNTARY  NONSUIT, 
see  Compulsory  Nonsuit. 

INVOLUNTARY  PROCEEDING, 
use  of  judgment  in,  p.  841. 

IRON  SAFE  CLAUSE, 

question  for  jury  as  to  waiver  of,  p.  525. 

IRRELEVANT  CONCLUSIONS, 

in  special  verdict,  disregarding,  p.  812. 

IRRELEVANT  EVIDENCE, 

power  of  court  to  strike  out,  p.  376. 

IRRELEVANT  MATTER, 

cross-examination  as  to,  p.  228. 
impeachment  of  witness  as  to,  p.  269. 
in  pleading,  motion  to  strike  out,  p.  123. 

reading  of  in  opening,  p.  151. 
re-examination  on,  p.  234. 
reference  to,  in  opening,  p.  149. 

IRRELEVANT  QUESTION, 
to  witness,  p.  196. 

IRRESPONSIVENESS, 

see  also  Responsiveness. 

of  answer,  instruction  to  disregard,  p.  368. 

striking  out,  p.  368. 
of  verdict  to  instructions,  p.  751. 
of  verdict  to  issues,  p.  754. 

Abbott,  Civ.  Jur.  T.— 61. 


962 


INDEX. 


ISOLATED  PARAGEAPHS, 

considering  charges  to  jury  according  to,  p.  639. 

ISSUES, 

instructions  on,  see  Instructions. 

withdrawal  of,  from  jury,  see  Taking  Case  from  Jury. 

findings   in  special  verdict  outside  of,   p.   747. 

necessity  that  case  be  at  issue,  p.  4. 

responsive  of  verdict  to,  p.  754. 

right  to  judgment  on  pleadings  where  material  issue  raised,  p.  107. 

right  to  postponement  for  amendment  materially  clianging,  p.  15. 

J. 

JAIL, 

proof  of  commitment  to,  as  impeachment,  p.  289. 

JEW, 

asking  juror  as  to  credit  he  would  give  to  testimony  of,  p.  72. 

JOINDER, 

of  causes  of  action,  pp.  116—119. 
of  defenses,  pp.  119-121. 

JOINT  DEFENDANTS, 

eflfect  of  granting  postponement  to  one,  p.  40. 
verdict  against  one  only,  p.  756. 

JOINT  EXCEPTION, 
sufficiency  of,  p.  349. 

JOINT  OBJECTION, 

to  unfit  juror,  p.  69. 

JOINT  PARTIES, 

postponement  to  permit  bringing  in  of,  p.  13. 

JOINT  TORT, 

verdict  against  one  defendant  only,  p.  756. 

JOKE, 

question  for  jury  as  to,  p.  525. 

JUDGE, 

absence  of,  see  Absence  of  Judge. 

action  on  own  motion,  see  Sua  Sponte. 

amendment  of  special  verdict  by  notes  of,  p.  824. 

application  to,  after  verdict,  see  Application  after  Verdict. 

as  witness,  competency,  p.  446. 

change  of  necessity  for  exception  to  ruling,  p.  341. 

direction  of  verdict  by,  see  Direction  of  Verdict. 

discretion  of,  see  Discretion. 

duty  of,  to  protect  witness,  p.  176. 

functions  of,  see  Questions  of  Law  and  Fact. 
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JUDGE —  ( continued ) . 

instructions  by,  see  Instructions;   Further  Instruction8. 
judicial  notice  by,  see  Judicial  Notice, 
mandamus  to  compel  entry  of  judgment  by,  p.  864. 
minutes  of,  as  evidence,  p.  451. 
presence  of  another  judge  at  trial,  p.  4. 

preventing  reading  of  document  to,  for  jury  to  hear,  p.  S04. 
proper  person  to  render  judgment,  p.  844. 
reception  of  verdict  by,  see  Verdict, 
stopping  trial  for  sickness  of,  p.  493. 
submission  of  documentary  evidence  to,  p.  303. 
substitution  of,  in  case  of  sickness,  p.  493. 
use  of  minutes  of,  by  jury  during  deliberation,  p.  724. 
which  judge  to  enter  judgment,  p.  84.5. 
Powers  of. 

examination  of  witness  by,  pp.  176,  178. 

calling  of  new  witness  by,  p.  179. 

judge's  control  over,  p.  176. 

leading  questions  by,  p.  179. 

private  conference  with  witness,  p.  179. 

questioning  witness  as  to  competency,  p.  173. 

recalling  of  witness  by,  p.  179. 

reluctant  or  evasive  witness,  p.   179. 

seeing  that  witness  comprehends  questions  asked,  p.  179. 
excluding  on  own  motion  evidence  offered  provisionally,  p.  308. 
indefinite  postponement  on  court's  own  motion,  p.  7. 
instruction  to  witness  by,  as  to  privilege,  p.   188. 
regulation  of  counsel's  argument  by,  p.  634. 
to  correct  verdict,  p.  788. 

to  decide  whether  answer  will  criminate  witness,  p.  191. 
to  instruct  jury  sua  sponte,  p.  640. 
to  put  special  questions,  p.  827. 
to  require  jury  to  correct  verdict,  p.  786. 
to  require  special  verdict,  p.  796. 
to  set  aside  or  excuse  juror,  pp.  96-102. 

time  or  stage  of  case,  p.  99. 

sufficiency  of  showing,  p.  99. 

on  motion  of  court  or  against  consent  of  party,  p.  100. 

harmless  error,  p.  100. 

excusing  persons  from  jury  list  or  venire,  p.  101. 

resumption  of  trial  after  substituting  juror,  p.  102. 
to  strike  out  evidence,  p.  376. 

on  own  motion,  p.  376. 
to  take  case  from  jury,  p.  582. 
to  withdraw  juror,  p.  487. 
Misconduct  of. 

absence  from  court  room,  see  Absence  of  .Judge, 
see  chapter  xviu.,  pp.  474-481. 
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JUDGE —  ( continued) , 
generally,  p.   1. 

comments  on  witnesses  or  their  testimony,  p.  474. 
complaint  of  consumption  of  time,  p.  476. 
communicating  with  jury  not  in  open  court,  p.  478. 
entering  jury  room,  p.  478. 
exception  to  incidental  remark,  p.  478. 
necessity  for  exception,  p.  341. 

absence  from  court  room,  p.  341. 

remarks  of,  p.  341. 
time  for  exceptions,  p.  350. 
remarks  to  counsel,  pp.  474,  477. 

JUDGE'S  NOTES, 

amendment  of  special  verdict  on  appeal  by,  p.  824. 
reference  to,  to  supply  omission,  p.  162. 

JUDGMENT, 

arrest  of,  see  Arrest  of  Judgment. 

as  an  estoppel,  p.  841. 

as  part  of  judgment  roll,  p.  853. 

clerk's  minutes  as  temporary  record  of,  p.  853. 

distinguished  from  decree,  p.  858. 

docketing  of,  as  ministerial  act,  p.  845. 

entry  of,  see  Entering  Judgment. 

formality  in  written  evidence  of,  essential  to,  p.  841. 

for  more  than  demanded  in  complaint,  p.  865. 

in  what  book  recorded,  p.  847. 

motion  to  strike  out,  necessity  for  exception,  p.  336. 

necessity  that  judgment  be  final  to  obtain  review  of  ruling  on  motion 

to  postpone,  p.  61. 
on  the  pleadings,  see  Pleadings. 

on  special  findings  inconsistent  with  general  verdict,  pp.  819,  820 
on  special  verdict,  irresponsive  to  pleadings  or  charge,  p.  807. 
relief  from,  for  mistake,  inadvertence,  or  excusable  neglect,  p.  352. 

to  supply  omitted  exceptions,  p.  352. 
rendition  of  by  court  on  undisputed  state  of  facts,  p.  582. 
reversal  of,  after  refusal  to  adjourn,  p.  58. 
right  to  open  and  close  in  action  on,  p.  137. 
signing  and  date  of,  p.  854. 
signing  of,  by  clerk,  p.  844. 
time  for  recording,  p.  856. 

unsupported  by  pleadings,  necessity  for  exception,  p.  336. 
use  of,  in  collateral  proceeding,  p.  841. 
what  constitutes,  p.  849. 
what  judgment  must  show,  p.  850. 

JUDGMENT  BOOK, 

adjustment  of  costs  before  entry  in,  p.  851. 
necessity  for  entering  judgment  in,  p.  847. 
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JUDGMENT  ROLL, 

clerk's  minutes  as  temporary  record  pending  making  up  of,  p.  852 

docketing  and  filing  of,  as  entry  of  judgment,  p.  844. 

duty  to  prepare,  p.  846. 

failure  of  clerk  to  sign,  p.  855. 

filing  special  verdict  as  part  of,  p.  842. 

form  of,  p.  853. 

minute  by  clerk  on  back  of,  p.  856. 

presumption  of  adequacy  of,  p.  423. 

what  constitutes,  p.  853. 

JUDICIAL  NOTICE, 

of  what  facts,  pp.  446,  447. 

of  corporate  business,  p.  446. 

of  days  of  week,  p.  446. 

of  facts  shown  by  almanac,  p.  446. 

of  facts  within  judge's  knowledge,  p.  446. 

of  fidelity  of  photograph,  p.  400. 

of  notary's  seals,  p.  452. 

JUDICIAL  RECORDS, 
see  Records. 

JURIDICAL  DAYS, 

what  acts  must  be  performed  on,  p.  857. 

JURISDICTION, 

dismissing  after  verdict  for  want  of,  p.  869. 

of  justice  of  the  peace,  ouster  of  by  postponement,  pp.  64-67. 

withdrawal  of  motion  to  dismiss  for  want  of,  p.  lOG. 

JURISDICTIONAL  FACTS, 
presumption  of,  p.  447. 

in  inferior  court,  p.  447. 
in  court  of  general  jurisdiction,  p.  447. 
sufiicienoy  of  evidence  of,  p.  447. 

JURISPRUDENCE, 

of  states,  judicial  notice  of,  in  Federal  court,  p.  448. 

JURY, 

arguing  as  to  admissibility  of  evidence,  before,  p.  322. 
attendance  of  party  on  circuit  court  as  juror,  as  ground  for  continu- 
ance in  justice's  court,  p.  24. 
communication  with,  by  judge,  p.  478. 
corroboration  of  witness  by  testimony  of  juror,  p.  294. 
counsel's  address  to,  see  Argument  of  Counsel, 
custody  of,  see  Custody  of  Jury, 
deliberations  of,  see  Deliberations  of  Jury, 
discharge  of,  see  Discharge  of  Jury, 
foreman  of,  see  Foreman, 
giving  instruction  in  response  to  question  by  juror,  p.  644. 
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JURY —  ( continued ) , 

illness  of  juror,  as  ground  for  withdrawal  of  juror,  p.  490. 
impaneling  of,  see  Impaneling  the  Jury, 
instructions  to,  see  Instructions;  Further  Instructions, 
judgment  on  special  findings  inconsistent  with  general  verdict  as  vio- 
lation of  right  of  trial  by,  pp.  8a,  819. 
misconduct  of,  see  Misconduct, 
number  of,  p.  746. 
offer  of  evidence  in  hearing  of,  p.  303. 

discretion  as  to  permitting  withdrawal,  p.  304. 
partiality  of,  see  Partiality, 
passion  of,  see  Passion. 

place  for  receiving  verdict  where  juror  is  ill,  p.   773. 
polling  of,  see  Polling  Jury, 
prejudice  of,  see  Prejudice, 
presence  of  on  opening  sealed  verdict,  p.  791. 
proof  of  tampering  with  juror,  p.  460. 
(lueslions  for,  see  Questions  of  Law  and  Fact, 
requiring  counsel  to  impanel,  in  absence  of  client,  p.  3. 
right  of,  to  act  on  own  knowledge  of  facts,  p.  724. 
to  pass  on  admissibility  of  evidence,  p.  325. 
right  to  postponement  for  purpose  of  obtaining,  p.  14. 
right  to  trial  by,  see  Eight  to  Jury  Trial, 
separation  of,  see  Separation  of  Jury, 
special  findings  by,  see  Special  Findings, 
special  interrogatories  to,  see  Special  Interrogatories, 
special  Questions  to,   see   Special  Questions, 
special  verdict  by,  see  Special  Verdict, 
taking  case  from,  see  Taking  Case  from  Jury, 
use  of  juror's  minutes  of  testimony  during  deliberation,  p.  724. 
using  testimony  of  to  correct  verdict,  p.  789. 
verdict  of,  see  Verdict, 
correction  of  verdict  by,  see  Verdict, 
view  by,  see  View, 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 

JURY  LIST, 

excusing  persons  from,  p.  101. 

JURY  ROOM, 

effect  of  judge  entering,  p.  478. 

judge  going  to,  to  give  further  instructions,  p.  736. 
permitting  stenographer  to  enter  to  read  notes  to  jury,  p.  716. 
taking  case  from  jury  after  retirement  to,  p.  584. 

JUSTICE  OF  THE  PEACE, 

as  witness,  competency,  p.  446. 

compelling  election  between  inconsistent  counts  on  appeal,  p.  120. 

dismissal  of  appeal  from,  necessity  for  exception,  p.  336. 
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JUSTICE  OF  THE  FVIACE— {continued) . 

number  of  jurors  In,  action  before,  p.  785. 
power  of  to  charge  jury,  p.  640. 
Adjournment  iy. 
generally,  pp.  24,  25. 

attendance  of  party  on  circuit  court  as  juror  as  ground  for,  p.  24. 
discretion  or  power  as  to  permitting  opposition  to  application  for,  p. 

52. 
engagement  of  counsel  before,  as  ground  for,  pp.  30,  31. 
failure  to  specify  time  and  place,  p.  67. 
granting  of,  without  aflfidavit,  p.  44. 
ouster  of  jurisdiction,  by,  pp.  64-67. 

holding  cause  open,  p.  67. 
to  Thanksgiving  Day,  eflfect,  p.  64. 

JUSTIFICATION, 

right  to  open  and  close  under  plea  of,  pp.  137,  138. 


K. 
KEKOSENE, 

question  for  jury  as  to  adulteration  of,  p.  518. 

KINSHIP, 

inquiring  into  juror's  relationship  to  party,  p.  72. 

KISSING  BIBLE, 

on  administering  oath  to  witness,  pp.  174,  175. 

KNOWLEDGE, 

see   also   Ignorance;    Notice. 

of  facts,  right  of  jurors  to  act  on,  p.  724. 

question  for  jury  as  to,  p.  525. 

KORAN, 

swearing  Mohammedan  upon,  as  witness,  p.  175. 

L. 

LABOR  DAY, 

effect  of  postponement  to,  p.  64. 

LABOR  UNIONS, 

asking  jurors  as  to  prejudice  against,  p.  72. 

LANDLORD  AND  TENANT, 

disqualification  of  tenant,  as  juror,  pp.  83,  84. 

excusing  juror  for  expressed  hostility  to  landlords,  p.  97. 

question  for  jury  as  to  landlord's  liability  for  tenant's  injuries,  p.  562. 

LANGUAGE, 

proof  of  usage  of,  p.  465. 
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LARCENY, 

cross-examining   witness    as   to    indictment   for,    for   purpose    of    im- 
peachment, p.  267. 
impeachment  of  witness  by  proof  of,  pp.  264,  269. 

LAW, 

conclusions  of,  see  Conclusions  of  Law. 
duty  of  jury  to  take  from  court,  p.  751. 

necessity  for  finding  facts  implied  by,  in  special  verdict,  p.  803. 
of  other  jurisdiction,  p.  448. 
judicial  notice  of,  p.  448. 
presumption  as  to,  p.  448. 
presumption  of,  shifting  burden  of  proof,  p.  428. 
province   of   court   and   jury   on   questions   of,    see   Questions   of   Law 

and   Fact, 
statement  of,  in  opening,  p.  150. 
stating  or  reading  in  argument,  p.  631. 

LAW  AGENT, 

absence  of,  as  ground  for  postponement,  p.  27. 

LA^A'  AND  ORDER  LEAGUE, 

qualification  of  members  of,  as  jurors,  p.  79. 

LAW  BOOKS, 

permitting  jury  to  take  with  them  on  retiring,  p.  724. 
reading  from  in  argument,  p.  631. 

LAW  COMMISSIONERS, 

number  of  jurors  in  court  of,  p.  785. 

LAW  OF  THE  CASE, 

instructions  as,  p.  751. 

LAYMAN, 

complaints  of  pain  to,  admissibility,  p.  434. 

LEADING  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  28. 
illness  of,  as  ground  for  continuance,  p.  29. 

LEADING  QUESTIONS, 
by  court,  p.  179. 

discretion  of  court  as  to,  p.  203. 
introductory  questions,  p.  203. 
on  cross-examination,  p.  206. 

questions  necessarily  leading  from  nature  of  inquiry,  p.  203. 
reversible  error   as  to,  p.   203. 
submission  of,  to  jury,  p.  831. 
to  adverse  witness,  p.  217. 
to  one's  own  witness,  p.  205. 
discretion  as  to,  p.  205. 
what  are,  p.  202. 
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LEAVE, 

to  amend  pleading,  p.  379. 

LEGAL  HOLIDAY, 

docketing  judgment  on,  p.  858. 
effect  of  postponement  to,  p.  64. 

LEGAL  PRESUMPTION, 

shifting  of  burden  of  proof  by,  p.  428. 

LEGAL  PROXIMITY, 

question  for  jury   as  to,   p.   505. 

LEGAL  SERVICES, 

opinion  evidence  as  to  value  of,  p.  465. 

LEGISLATURE, 

attendance  of  counsel  ou   session  of,  as  ground  for  continuance,   pp. 
3],  32. 
affidavit  as  to,  p.  48. 

LEGITIMACY, 

of  child,  proof  of,  by  showing  to  jury,  p.  391. 

LENGTH, 

of  argument  to  jury,  p.  621. 

LETTER  BOOK, 

as  evidence,  p.  449. 

LETTER  BOX, 

presumption  of  receipt  of  letter  put  in,  p.  450. 

LETTER  CARRIER, 

presumption  of  receipt  of  letter  given  to,  p.  450. 

LETTERS, 

client's  failure  to  receive  letter   from   attorney  as  ground  for   post- 
ponement, p.  25. 
showing  inability  to  have  witness  present  from,  p.  429. 
As  evidence. 

generally,  p.  449. 

as  connected  part  of  correspondence,  p.  461. 

introducing  part  of  correspondence  in  evidence,  p.  309. 

refreshing  recollection  from,  p.  213. 

to  impeach   witness,  p.   252. 

admissibility  of  answers  to,  in  explanation,  p.  240. 
necessity  for  laying  foundation,  p.  243. 
to  prove  tampering  with  witnesses,  p.  460. 

LIBEL  AND  SLANDER, 

interest  disqualifying  juror  in  action  for,  p.  79. 

limiting  number  of  witnesses   as   to  plaintiff's   reputation  in   action 

for,  p.  183. 
order  of  introducing  proof  of  good  character,  p.  159. 
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LIBEL  AND  SLANDER— (coMtmued). 

pleading  truth  as  republication,  p.  379. 

question  for  jury  as  to  actionability,  p.  532. 

question  for  jury  as  to  justification,  p.  534. 

question  for  jury  as  to  proper  exercise  of  privilege,  p.  532. 

right  to  open  and  close  in  action  for,  pp.  131,  137. 

setting  aside  verdict  in,  for  inadequacy,  p.  771. 

stating  amount  of  recovery  in  verdict,  p.  763. 

withdravring  ease  from  jury,  in  action  of,  p.  584. 

LIBERAL  CONSTRUCTION, 
of  special  verdict,  p.  822. 

LIFE  TABLES, 

as  evidence,  p.  425. 

LIGHTING, 

question  for  jury  as  to  negligence  In  death  by,  p.  565. 

LIGHTS, 

in  highway,  question  for  jury  as  to  absence  of  as  negligence,  p.  549. 

LIMITATION  OF  ACTIONS, 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  188. 

LIMITED  PARTNERSHIP  ACT, 

question  for  court  as  to  right  to  protection  of,  p.  512. 

LIMITING, 

evidence  by  bill  of  particulars,  p.  423. 
number  of  witnesses,  p.  182. 

time  for  exception,  p.  350. 

necessity  for  exception,  p.  341. 

LINEMAN, 

question  for  jury  as  to  negligence  of,  p.  507. 

LIQUOR  BUSINESS, 

prejudice   against   disqualifying  as   juror,   p.   88. 

LITIGATION, 

disqualification  as  juror  by,  pp.  74,  89. 

LOCALITY, 

proof  of  usage  of,  p.  465. 

LOCAL  PRACTICE, 

to  regard  instructions  as  excepted  to,  p.  347. 

LOCUS  IN  QUO, 

view  of,  by  jury,  p.  401. 

LOGS, 

question  for  jury  as  to  abandonment  of,  p.  524. 
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LOSS, 

from  personal  injuries,  proof  of,  p.  449. 
question  for  jury  as  to  cause  of,  p.  503. 

LOST  INSTRUMENT, 

memorandum  of,  as  evidence  of  contents,  p.  450. 
order  of  proving  contents  of,  p.  169. 
secondary  evidence  of  contents,  p.  420. 


M. 


MAILING, 

of  postpaid  notice  of  protest,  p.  450. 

MALICE, 

in  libel,  question  for  jury  as  to,  pp.  532,  534. 

MALICIOUS  PROSECUTION, 

question  for  jury  as  to  correctness  of  counsel's  advice,  p.  534. 
question  for  jury  as  to  probable  cause  for,  p.  509. 
right  to  open  and  close  in  action  on,  p.  137. 
setting  aside  verdict  for  inadequacy,  p.  771. 

MALPRACTICE, 

exhibition  of  person  to  jury  in  action  for,  p.  393. 

BIANDAMUS, 

motion  to  quash  writ,  necessity  for  exception,  p.  338. 

to  compel  dismissal  of  action  after  continuance  by  justice,  p.  44. 

to  compel  entry  of  judgment,  p.  864. 

MANUFACTURED  ARTICLE, 

privilege  against  disclosing  ingredients  of,  p.  185. 

MAP, 

competency  of,  as  question  for  court,  p.  326. 
permitting  jury  to  take  with  them  on  retiring,  p.  724. 
postponement  for  purpose  of  examining,  p.  489. 
use  of,  in  opening,  p.  149. 

MARKING, 

of  document,  as  exhibit,  p.  300. 

of  instructions,  as  "given"  or  "refused",  p.  653, 

MARRIAGE, 

evidence  of,  p.  453. 

question  for  jury  as  to  existence  of,  p.  513. 

MARRIED  WOMAN, 

conclusiveness  on,  of  admissions  by  counsel,  p.  414. 


972  INDEX. 

MASON, 

disqualification  of,  as  juror,  p.  85. 

impeachment  of  witness  by  proof  of  expulsion  of,  p.  269. 

MASTER  AND  SERVANT, 

disqualification  of  servant,  as  juror,  pp.  83,  84. 

employee  of  bondsmen,  p.  84. 
excusing  servant  as  juror,  p.  97. 
fellovr  servants,  see  Fellow  Servants. 

impeachment  of  witness  by  proof  of  discharge  from  employment,  p.  256. 
Question  for  jury. 

condonation  of  servant's  misconduct,  p.  517. 

existence  of  relation,  p.  513. 

negligence  of  and  towards,  see  Questions  of  Law  and  Fact. 

reasonableness  of  servant's  justification  for  disobedience,  p.  516. 

rightfulness  of  discharge,  p.  516. 

sufiiciency  of  cause  of  discharge,  p.  527. 

whether  act  was  within  scope  of  employment,  p.  514. 

MATE, 

question  for  jury  as  to  justification  for  insubordination  of,  p.  509. 

MATERIAL  FACTS, 

findings  of,  in  special  verdict,  p.  804. 
outside  of  issues,  in  special  verdict,  p.  807. 

MATERIALITY, 

necessity  for  showing  materiality  of  evidence  for  which  postponement 

is  sought,  p.  46. 
of  evidence,  necessity  for  showing,  p.  307. 
of  false  representation,  question  for  jury  as  to,  p.  521. 

MATHEMATICAL  CALC:ULATIONS, 
as  evidence,  p.  425. 
sufficiency  of  verdict  requiring,  pp.  761,  766. 

MAXIM, 

falsus  in  uno,  p.  701. 

id  eertum  est  quod  certum  reddi  potest,  p.  766. 

res  ipsa  loquitur,  pp.  539,  565. 

utile,  per  inutile  non  vitiatur,  p.  747. 

MAYOR, 

as  justice  of  the  peace,  p.  65. 
refusal  of  postponement  by,  p.  65. 

MECHANICAL  EXPERIMENTS, 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  209. 

MECHANICS, 

admissibility  of  book  on,  p.  425. 
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MECHANICS'  LIEN, 

postponement  of  action  to  enforce,  p.  13. 
sufficiency  of  verdict  in  action  to  enforce,  p.  760. 

MEDICAL  ATTENDANT, 

complaints  of  pain  to,  admissibility,  p.  440. 

MEDICAL  BOOKS, 

hypothetical  question  based  on  assumed  truth  of  extracts  read  from, 

p.  200. 
reading  of,  in  argument,  p.  629. 
statements  in,  as  evidence,  p.  424. 
use  of,  on  examination  of  witness,  p.  208. 

MEDICAL  EXAMINATION, 

compelling  one  suing  for  personal  injuries  to  submit  to,  p.  393. 

MEMORANDA, 

admissibility  of,  p.  450. 

as  evidence  of  contents  of  lost  paper,  p.  451. 

as  part  of  contract,  p.  328. 

by  jury,  of  counsel's  argument,  p.  622. 

of  decision  as  part  of  judgment,  p.  849. 

permitting  jury  to  take  with  them,  on  retiring,  p.  721. 

use  of,  in  argument,  p.  628. 

use  of,  to  refresh  recollection,  see  Refreshing  Recollection. 

MEMORY, 

refreshing,  see  Refreshing  Recollection. 

MENTAL  CAPACITY, 

opinion  evidence  as  to,  p.  451. 

MENTAL  CONDITION, 

question  for  jury  as  to,  p.  517. 

ilEKCANTILE  AGENCY, 

question  for  jury  as  to  care  used  by,  p.  533. 

MERITS, 

affidavit  to,  on  application  for  continuance,  p.  45. 

MESSAGE, 

by  telegraph,  p.  4G1. 
by  telephone,  p.  461. 

MILK, 

question  for  jury  as  to  adulteration  of,  p.  518. 

MINOR, 

see  Infant. 

MINUTE  BOOK, 

entry  of  judgment  in,  p.  848. 
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MINUTES, 

see  also  Notes. 

as  record  evidence  of  judgment,  p.  863. 

as  temporary  record  of  judgment,  p.  853. 

by  clerk  on  back  of  each  judgment  roll,  p.  856. 

by  jury  of  counsel's  argument,  p.  622. 

entry  of  verdict  in,  p.  842. 

of  counsel,  use  of  by  jury  during  deliberation,  p.  724. 

of  judge  or  referee  as  evidence,  p.  451. 

of  judge,  amending  special  verdict  by,  p.  824. 

of  judge  or  juror,  use  of  by  jury  during  deliberation,  p.  724. 

of  stenographer,  proving  former  testimony  by,  p.  456. 

authentication  of,  p.  456. 
proof  of  former  testimony  by  to  impeach  witness,  p.  255. 
sending  to  jury  on  request,  p.  479. 

MISCARRIAGE, 

form  of  hypothetical  question  as  to  cause  of,  p.  201. 

MISCONDUCT, 

conduct  generally,  see  Conduct, 
of  judge,  see  Judge, 
reproof  of,  by  trial  judge,  p.  1. 
of  officer  in  charge  of  jury,  p.  727. 
Of  party. 

during  view  by  jury,  p.  726. 
paying  additional  fees  to  jurors,  p.  727. 
Of  counsel. 
in  opening,  exception  to,  p.  150. 
playing  cards  with  jurors,  p.  727. 
withdrawal  of  juror  for,  p.  488. 
Of  jury. 

inspecting  child  during  recess  of  court,  p.  392. 

partiality,  see  Partiality. 

passion,  see  Passion. 

prejudice,  see  Prejudice. 

sending  out  for  refreshments  during  deliberation,  p.  726. 

setting  aside  verdict  for,  p.  726. 

waiver  of,  p.  726. 

what  constitutes,  p.  726. 

casual  conversation  with  party  or  agent,  p.  726. 

drinking  intoxicants,  p.  726. 

unauthorized  view,  p.  726. 

view  generally,  p.  406. 
Of  witness. 

as  ground  for  withdrawing  juror,  p.  488. 

MISDEMEANOR, 

impeachment  of  witness  by  proof  of  being  charged  with,  p.  266. 
impeachment  of  witness  by  proof  of  being  fined  for,  p.  266. 
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MISJOINDER, 

as  ground  for  nonsuit,  p.  601. 

election  between  counts,  because  of,  p.  122. 

of  causes  of  action,  p.  105. 

waiver  of,  p.  122. 
of  defenses,  p.  122. 
of  parties  plaintiff,  waiver  of,  p.  105. 

MISNOMER, 

excluding  juror  because  of,  p.  99. 

MISREPRESENTATIONS, 

question  for  jury  as  to,  p.  520. 

MISSTATEMENT, 

of  evidence,  in  argument  to  jury,  p.  625. 

MISTAKE, 

correction  of  verdict  on  ground  of,  p.  786. 

inadequacy  of  verdict  showing,  p.  769. 

in  destroying  document,  secondary  evidence,  p.  421. 

in  reaching  verdict,  p.  748. 

in  summoning  wrong  witness,  as  ground  for  postponement,  p.  39. 

of  counsel  or  party  as  ground  for  continuance,  p.  23,  24. 

requiring  jury  to  correct  verdict  for,  p.  786. 

MISTRIAL, 

by  setting  aside  juror  after  taking  of  evidence,  p.  102. 

MISUSE, 

of  evidence,  instructions  as  to,  p.  696. 

in  arguing  to  jury,  p.  629. 
of  terms  in   instructions,  p.   663. 

MIXED  BLOOD, 

showing  child  to  jury  to  prove,  p.  391. 

MIXED  QUESTION  OF  LAW  AND  FACT, 
who  to  decide,  p.  497. 

MODEL, 

permitting  jury  to  take  with  them  on  retiring,  p.  719. 

MODIFICATION, 

of  requested  instruction,  pp.  646,  647,  651,  670. 
definiteness  of  exception,  p.  362. 

necessity  for  exception,  p.  345. 

oral  modification  of  written  charge,  p.  660. 
of  special  interrogatories,  power  of  jvidge,  p.  831. 
on  re-examination  of  testimony  elecited  on  cross-examination,  p.  233. 

MOHAMMEDAN, 

•node  of  swearing  as  witness,  p.  175. 


976  INDEX. 

MONOPOLY, 

question  for  jury  as  to  existence  of,  p.  528. 

MOON, 

admissibility  of  almanac  to  show  time  of  rising,  p.  426. 

MORAL  CHARACTER, 

cross-examination  as  to  specific  facts  affecting,  p.  228. 
cross-examination  of  witness  as  to,  p.  227. 

impeachment  of  witness  by  proof  of  general  reputation  for,  p.  258. 
impeachment  of  witness  by  proof  of  specific  acts  or  offenses  affecting, 
p.  267. 

MORAL  TURPITUDE, 

impeachment  of  witness  by  proof  of  conviction  of  crime  involving,  p. 
264. 
particular  instances  of,  p.  268. 

MORMON, 

competency  of,  as  juror,  p.  85. 

MORPHINE  HABIT, 

cross-examination  as  to  addiction  to,  p.  229. 

proof  of,  to  contradict  witness  on  immaterial  matter,  p.  271. 

MORTGAGE, 

offer  of,  in  evidence,  p.  309. 

MOTION, 

action  on  court's  own  motion,  see  Sua  Sponte. 

for   compulsory  nonsuit,   see   Compulsory   Nonsuit. 

for  dismissal,  see  Complaint,  etc..  Dismissal. 

for  postponement,  see  Postponement. 

for  judgment  on  the  pleadings,  see  Pleading. 

to  compel  clerk  to  enter  judgment,  p.  864. 

to  compel  election,  pp.  116-123. 

inconsistent  causes  of  action  or  defense,  pp.  116-121. 

time  for  objections,  p.  121. 

waiver  of  objection,  p.  121. 

misjoinder,  p.  122. 

exception  to  ruling,  p.  122. 
to  direct  verdict,  see  Direction  of  Verdict, 
to  dismiss  action,  see  Dismissal, 
to  dismiss  complaint,  see  Complaint,  etc. 
to  exclude  incompetent  evidence,  p.  320. 
to  make  more  definite  and  certain,  pp.  126-128. 

waiver  of,  p.  127. 

time  for,  p.  127. 

striking  from  file,  p.  127. 

special  demurrer  as  remedy,  for  indefinitenoss  and  uncertainty,  p. 
127. 
to  strike  out  evidence  or  pleading,  see  Striking  Out. 
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MOTIVES, 

impeachment  of  witness  by  evidence  to  show,  p.  272. 
impeachment  of  witness  by  proof  of  corrupt  motives,  p.  269. 
right  to  testify  as  to,  p.  451. 
of  party,  p.  443. 

MOTORMAN, 

direct  examination  of,  in  action  against  company,  p.  217. 

MUNICIPAL  CORPORATIONS, 

qualifications  as  juror  of  member  of  city  council,  p.  81. 

MUNICIPAL  COURT, 

postponement  of  action  in,  p.  30. 

MUNICIPAL  ORDINANCE, 

impeachment  of  witness  by  proof  of  conviction  under,  p.  264. 
offered  in  evidence,  objecting  on  appeal,  p.  318. 
reasonableness  of,  as  mixed  question  of  law  and  fact,  p.  497. 

as  question  for  jury,  p.  506. 
right  to  open  and  close  in  action  for  penalty  for  violation  of,  p.  133, 

MUTE, 

see  Deaf  Mute. 

MUTILATED  DOCUMENT, 
rejection  of,  p.  308. 

N. 

NAME, 

exclusion  of  juror  for  misnomer,  p.  99. 

NARRATIVE, 

giving  of  testimony  in  narrative  form,  p.  176. 
of  past  fact  as  res  gestw,  p.  456. 

NATURAL  LAWS, 

refusal  to  credit  testimony  opposed  to,  p.  498. 

NECESSITY, 

question  for  jury  as  to,  pp.  505-509. 

NEGATIVE, 

burden  of  proof  as  to,  p.  426. 

NEGATIVE  TESTIMONY, 

corroboration  of  witness  as  to  character  by,  p.  295. 

instructions  as  to  relative  weight  of,  p.  696. 

submission  to  jury  when  affirmative  testimony  met  by,  p.  613. 

NEGLIGENCE, 

evidence  of  custom  as  to,  p.  464. 
in  demanding  production  of  papers,  p.  37. 

questions  of  law  and  fact  as  to,  see  Questions  of  Law  and  Fact. 
Abbott,  Civ.  Jur.  T.— 62. 
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XEW  PARTY, 

right  to  continuance  to  make  up  issues  on  appearance  of,   p.   20. 

NEW  TRIAL, 

see  also  Setting  Aside  Verdict. 

correcting  special  verdict  by,  p.  826. 

first  raising  exception  on  motion  for,  p.  352. 

denial  of,  form  of  exception,  p.  353. 

necessity  for  notice  of  entering  judgment  to  fix  time  to  move  for,  p. 

847. 
power  of  judge  to  grant,  p.  749. 
Grownds  for. 

allowing  disqualified  juror  to  sit,  p.  82. 
disqualification  of  juror,  p.  77. 

improper  limitation  of  length  of  argument  to  jury,  p.  621. 
inadequacy  of  damages,  p.  769. 
judge's  communications  with  jury,  p.  478. 
jury's  disobedience  of  court's  direction  as  to  verdict,  p.  586. 
misconduct  of  counsel,  p.  342. 
misconduct  of  jury,  p.  726, 

reading  stenographic  notes  to  jury  in  absence  of  counsel,  p.  716. 
submitting  confused  and  misleading  issues  to  jury,  p.  809. 
surprise  at  evidence  introduced,  p.  489. 
presence  of  children  with  plaintiff,  p.  4. 
verdict  against  preponderance  of  evidence,  p.  751. 
verdict  not  stating  separately  amount  of  principal  and  of  interest,  p. 
766. 

XEW  YORK  CITY  COURT, 

necessity  for  exception  in,  pp.  336,  347. 

NEW  YORK  COMMON  PLEAS, 

necessity  for  exception  on  appeal  to,  pp.  337,  347. 

NEXT  FRIEND, 

taking  judgment  in  favor  of  minor  in  name  of,  p.  850. 

NOMINAL  DAMAGES, 

effect  of,  on  right  to  nonsuit,  p.  615. 

right  to  dismiss  where  plaintiff  entitled  to,  p.  104. 

NONENUMERATED  MOTION, 

as  remedy  for  refusal  of  continuance,  p.  62. 

NONEXPERTS, 

credibility  of  testimony  of,  as  question  for  jury,  p.  498. 
question  for  court  as  to  qualification  of,  p.  490. 

NON  OBSTANTE  VEREDICTO, 

where  special  findings  are  inconsistent  with  general  verdict,  pp.  819, 
820. 
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NONOCCUPANCY, 

question  for  jury  as  to,  p.  519. 

NONPREJUDICIAL  ERROR, 
see  Prejudicial  Error. 

NONRESIDENT  WITNESS, 

postponement  for  absence  of,  see  Absence. 

NONSUIT, 

compulsory  nonsuit,  see  Compulsory  Nonsuit, 
voluntary  nonsuit,  see  Voluntary  Nonsuit. 

NOON, 

evidence  as  to  meaning  of,  p.  465. 

NORTHAMPTON  TABLES, 
as  evidence,  p.  425. 

NOTARY, 

offer  of  protest  of,  in  evidence,  p.  309. 
seal  of,  judicial  notice  of,  p.  452. 

NOTES, 

see  Bills  and  Notes;  Minutes. 

NOTICE, 

by  court  to  counsel,  of  taking  up  of  hearing,  p.  3. 

direction  in  decree  for  notice  to  covmsel,  p.  4. 

of  amendment  preventing  surprise,  p.   18. 

of  application,  to  postpone,  p.  9. 

of  motion  to  strike  out  pleading,  p.  125. 

of  nunc  pro  tunc  entry  of  judgment,  p.  859. 

of  protest,  mailing  as  evidence  of  receipt,  p.  450. 

of  taking  of  X-ray  photograph,  p.  466. 

question  for  jury  as  to,  p.  525. 

to  defendant  that  case  would  be  taken  up  on  pleadings,  p.  3. 

to  enter  judgment,  necessity,  p.  847. 

to  produce  writing,  pp.  419,  430. 

to  substitute  counsel,  p.  4. 

NOTORIOUS  COUNTERFEITER, 

impeachment  of  witness  by  proof  of  being,  p.  269. 

NUISANCE, 

existence  of,  as  question  for  jury,  p.  502. 
view  by  jury  to  determine,  p.  403. 

NUMBER, 

of  counsel  to  address  jury,  p.  620. 
of  jurors,  p.  782. 
of  peremptory  challenges,  p.  94. 
of  witnesses,  limiting,  p.  182. 

necessity  for  exception,  p.  341. 
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NUMBERING, 

paragraphs  of  charge,  p.  660. 
requested  instructions,  p.  643. 
special  interrogatories  for  special  verdict,  p.  817. 

NUNC  PRO  TUNC, 

entry  of  judgment,  p.  859. 
compelling,  p.  864. 

NUNCUPATIVE  WILL, 

exclusion  of  witnesses  in  suit  to  establish,  p.  181. 

NURSE, 

complaint  of  pain  to,  admissibility,  p.  440. 


O. 

OATH, 

asking  impeaching  witness  whether  he  would  believe  witness  under,  p. 
259. 

impeachment   of   witness   by   statement   under,    necessity   for    laying 
foundation,  p.  243. 

failure  to  make  statutory  oath  as  to  diligence  to  procure  desired  evi- 
dence, p.  47. 

necessity  that  oral  statements  to  procure  continuance  be  under  oath, 
p.  44. 
Of  jury. 

objection  on  appeal  to  failure  to  swear  jurors,  p.  69. 

re-examining  juror  after  jury  is  sworn,  p.  99. 
Of  witness. 

generally,  p.  174. 

administering  through  interpreter,  p.  236. 

duty  of  counsel  to  see  that  witness  is  sworn,  p.  174. 

on  recalling  witness  on  later  day,  p.  174. 

OBEDIENCE, 

of  verdict  to   instructions,  p.  751. 

OBJECTIONS, 

comments  by  counsel  on,  p.  624. 
necessity  for,  preceding  exception,  p.  337. 
to  delay  in  filing  statement  of  account  sued  on,  p.  9. 
to  excessive  award  in  verdict,  waiver,  p.  767. 
to  mode  of  administering  oath  to  witness,  p.  174. 
to  proposed  question  to  jury,  p.  833. 

to  ruling  on  defendant's  motion  to  dismiss,  waiver  of,  p.  105. 
nonprejudicial  error,  p.  331. 
to  improper  comments  of  judge,  p.  475. 
To  pleadings. 

to  improper  matter  in  pleading,  waiver  of,  p.  123. 
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OBJECTIONS—  ( continued) . 

to  inconsistency  between  counts,  time  for,  p.  121. 
to  sufficiency  of  complaint,  waiver  of,  pp.  105,  106. 
To  evidence. 
as  "incompetent,  irrelevant  and  immaterial,"  p.  317. 
authorities  in  support  of  strict  rules,  p.  330. 
deciding  question  on  evidence  then  in,  p.  326. 
evidence  admissible  against  coparty,  p.  315. 
evidence  partly  admissible,  p.  317. 
evidence  improperly  admitted,  p.  689. 
first  raising  on  appeal,  p.  316. 
general  objection,  p.  325. 
necessity  for,  pp.  314,  689. 
opening  door  by  admitting  incompetent  evidence  against  objection,  p. 

313. 
repeating  objections,  p.  322. 
right  to  call  for  ground  of,  p.  320. 
ruling  on,  see  chapter  XI.,  pp.  325-334. 
substance  of,  p.  315. 

substituting  new  ground  on  appeal,  p.  316. 
time  for,  p.  319. 
waiving  objections,  p.  323. 

OBSCENE  PHOTOGRAPHS, 

exhibition  of,  to  jury,  p.  397. 

OCCUPANCY, 

question  for  jury  as  to,  p.  525. 

OCCUPATION, 

question  for  jury  as  to,  p.  513. 

ODD  FELLOWS, 

disqualification  of,  as  juror,  pp.  78,  85. 

OFFEKS  OF  EVIDENCE, 

see  chapter  x.,  pp.  297-324. 
calling  for  disclosure,  p.  305. 
before  swearing  witness,  p.  305. 
before  putting  question,   p.   306. 
in  hearing  of  jury,  p.  303. 

discretion  as  to  permitting  withdrawal  during  offer,  p.  304. 
necessity  for,  pp.  298,  357. 

to  save  exception  to  exclusion  of  oral  evidence,  p.  298. 
to  make  matter  evidence,  p.  300. 
offer  of  introductory  evidence,  p.  300. 

where  offer  would  be  useless,  p.  298. 
necessity  for  objection,  p.  314. 
opening  door  for  adversary,  p.  311. 

by  errors  without  objection,  p.  311, 
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OFFERS  OF  EVIDENCE— (con timterf). 

by  error  against  objection,  p.  313. 

by  offer  or  challenge,  p.  313. 
opening  door  for  one's  self,  p.  313. 
precluding  offer  by  admitting  fact,  p.  310. 
repeating  offer,  p.  303. 
retracting,  p.  313. 
ruling  on,  see  chapter  xi.,  pp.  325-334. 

how  question  tried,  p.  325. 

conditional  admission,  p.  325. 
showing  relevancy  or  materiality  of  evidence,  p.  307. 

promise  to  connect,  p.  307. 
statement  of  purpose,  p.  306. 
substance  of,  generally,  p.  300. 
clearness  and  certainty,  p.  300. 
confining  to  statement  of  answer  expected,  p.  300. 
enlarging  by  statement  of  purpose,  p.  300. 
including  both  competent  and  incompetent  evidence,  p.  301. 
to  let  other  party  introduce  incompetent  evidence,  p.  313. 
without  putting  question,  p.  304. 
without  producing  witness,  p.  305. 
Of  document. 
effect,  p.  430. 
necessity  for  offering  whole  of,  p.  308. 

adverse  party's  right  to  read  remainder,  p.  308. 
of  part  of  series  or  complex  document,  p.  309. 
submitting  to  judge  to  determine  admissibility,  p.  303. 

OFFICERS, 

excusing,  as  jurors,  p.  96. 

in  charge  of  jury,  misconduct  of,  p.  727. 

of  court,  exemption  of,  from  order  excluding  witnesses,  p.  180. 

of  corporation,  admissibility  of,  p.  428. 

presumption  of  discharge  of  duty  by,  pp.  447,  452. 

qualification  of,  as  juror,  p.  75. 

question  for  jury  as  to  nature  of  act  of,  p.  514. 

OFFICIAL  REPORTER, 
see  Stenographer. 

OLD  TESTAMENT, 

swearing  Christian  on,  as  witness,  p.  175. 

OMISSION, 

of  evidence,  explanation  of,  p.  433. 

of  issue,  in  instructions,  p.  670. 

recalling  witness  to  supply,  p.  162. 

to  administer  oath  to  witness,  acquiescence  in,  p.  175. 

to  call  witness,  instructions  on,  p.  698. 

to  find,  in  special  verdict,  effect,  p.  813. 
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OPEN  COURT, 

agreement  in,  as  to  objections  applying  to  other  testimony,  p.  323. 
communications  between  judge  and  jury  not  in,  pp.  474-481. 
giving  further  instructions  in,  p.  732. 

OPENING, 

see  chapter  vi.,  pp.  148-153. 

duty  of  one  having  to  introduce  entire  evidence,  p.  156. 
effect  of  waiver  of  right  to  reply  to  argument  on,  p.  620. 
Limits  of. 

generally,  pp.   148-151. 
exception,   p.  150. 

irrelevant  and  impertinent  matters,  p.  149. 
rehearsing  evidence,  p.  149. 
stating  the  law,  p.  150. 
Right  to  open. 

see  chapter  v.,  pp.  129-147. 

who  entitled  to,  pp.  129-134. 

effect  of  admissions  generally,  pp.  134-139. 

sufficiency  of  admissions,  pp.  134-139. 

necessity  for  admitting  quantum  of  damages,  p.  139. 

necessity  for  incorporating  in  pleadings,  p.  140. 

admissions  offered  at  trial,  pp.  141-143. 

admissions  not  made  by  all  of  defendants,  p.  143. 

defendant's  failure  to  introduce  evidence,  p.  143. 

time  for  making  admissions,  p.  144. 

time  for  request  to  open  and  close,  p.  144. 

effect  of  reply  to  restore  right  to  plaintiff,  p.  144. 

refusal  of  right,  pp.  145,  146. 

duty  to  begin,  p.  146. 

waiver  of,  p.  147. 

right  of  party  holding  affirmative,  p.  619. 

OPENING  THE  DOOR, 

for  incompetent  evidence  by  introducing  similar  evidence,  p.  311. 

by  error  against  objection,  p.  313. 

by  offer  or  challenge,  p.  313. 

without  objection,  p.  311. 
for  one's  self,  p.  313. 

OPINION, 

cross-examination  of  witnesses  to,  p.  223. 
expression  of,  by  trial  judge,  p.  475. 

in  examining  witness,  p.   179. 

in  instruction,  p.  695. 
of  appellate  court,  reading  of  in  argument,  p.  630. 
of  judge,  as  part  of  judgment,  p.  849. 
on  weight  of  evidence,  expression  of.  in  charge,  p.  691. 
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OPINION—  ( continued ) . 

question  for  jury  as  to  whether  statement  was  expression  of,  p.  520. 
verdict  subject  to  opinion  of  court,  p.  616. 

setting  aside,  p.  869. 
Of  juror. 

examining  as  to  formation  of,  p.  71. 

excusing  for,  p.  96. 

formation  and  expression  of  disqualifying  as  juror,  pp.  86-88. 

as  to  incidental  question,  p.  87. 
interrogating  as  to  general  opinion  of  jurors'  duties,  p.  70. 

OPINION  EVIDENCE, 

opinion  of  expert  witness,  see  Expert  Witness. 

as  to  handwriting,  p.  442. 

as  to  mental  capacity,  p.  451. 

as  to  value  and  damages,  p.  465. 

conclusiveness  of,  p.  771. 
going  into  details  in  instructions  on,  p.  687. 
impeachment  of  witness  giving,  p.  251. 
opinions  in  scientific  books  as  evidence,  p.  425. 

preliminary  examination  of  witness  to  test  competency  to  give,  p.  172. 
question  for  court  as  to  qualification  to  give,  p.  496. 
testimony  as  to  impression,  p.  443. 
weight  of,  pp.  704,  771. 

OPPONENT, 

see  Adverse  Party. 

ORAL  ADMISSION, 

effect  of,  on  right  to  open  and  close,  p.  141. 
to  restore  plaintiff's  right,  p.  144. 

ORAL  AGREEMENT, 

see  Statute  of  Frauds. 

admissibility  of  document  referred  to  in,  p.  430. 

for  continuance,  p.  63. 

ORAL  DEMXJRRER, 

for  indefiniteness  and  uncertainty  in  pleading,  p.  128. 

ORAL  EVIDENCE, 
see  Parol  Evidence. 

ORAL  INSTRUCTIONS, 

necessity  that  instruction  be  in  writing,  see  Instructions, 

ORAL  MOTION, 

to  dismiss  complaint,  p.  105. 

ORAL   OFFER, 

of  evidence,  p.  303. 

ORAL  VERDICT, 

validity  of,  p.  744. 
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ORDER  BOOK, 

entering  judgment  on,  p.  855. 

ORDER  FOR  JUDGMENT, 
as  judgment,  p.  849. 

ORDER  OF  PROOF, 

see  chapter  vii.,  pp.  154-170. 

rebutting  evidence,  p.  156. 

necessity  for  each  side  in  turn  exhausting  case,  p.  1S6. 

anticipatory  rebuttal,  p.  158. 

right  of  rebuttal,  p.  159. 

defendant's  right  of  reply,  p.   160. 

recalling  witnesses,  p.   161. 

limits  of  cross-examination,  generally,  p.  163. 

limits  of  cross-examination  of  party,  p.  163. 

cross-examination  at  large  in  discretion  of  court,  p.  164. 

cross-examination  of  several  defendants,  p.  164. 

of  presenting  counterclaim,  p.  164. 

reopening,  p.  165. 

as  between  different  items  of  each  party's  evidence  in  chief,  p.  167. 

discretion  as  to,  p.  167. 

where  competency  of  evidence  depends  on  proof  of  other  facts, 
p.  168. 

where  secondary  evidence  of  lost  instrument  is  desired,  p.  169. 
discretion  of  court,  p.  154. 

evidence  out  of  order,  necessity  for  exception,  p.  342. 
preliminary   cross-examination   to   test   competency   to   give   opinion, 

p.  172. 
recalling  witness  in  case  of  surprise,  p.  166 
reopening,  refusal,  necessity  for  exception,  p.  343. 
statutes  controlling,  p.  154. 

ORDINANCE, 

see  Municipal  Ordinance. 

ORE  TENUS, 

delivery  of  verdict  by  foreman,  p,  744. 

ORIGINAL, 

loss  or  destruction,  secondary  evidence  of,  p.  420. 
Answer. 

admissibility  of,  to  impeach  witness,  p.  254. 
consent  to  judge's  reading  to  jury,  p.  481. 
joint  answer  against  one  defendant,  p.  387. 
Complaint. 

verified  by  guardian  ad  litem  on  information  and  belief,  admissibility 
against  infant,  p.  381. 
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OTHER  SUIT  PENDING, 

continuance  on  ground  of,  p.  10. 

OTHER  WITNESSES, 

interrogating  own  witness  to  discover,  p.  446. 

OUSTER, 

of  justice's  jurisdiction  by  postponement,  pp.  64-67. 

OWN  MOTION, 

see  Sua  Sponte. 

OWN  WITNESS, 

impeachment  of,  see  Impeachment  of  Witness. 


P. 

PAIN, 

evidence  of  statements  of,  p.  434. 

PANEL, 

of  jurors,  see  Impaneling  the  Jury. 

PAPERS, 

duty  of  judge  to  interpret,  p.  496. 

permitting  jury  to  take  on  retiring,  pp.  718,  720. 

PARALYSIS, 

experiment  to  show,  p.  407. 

PARDON, 

corroboration  of  witness  by  proof  as  to,  p.  289. 

effect  of  equitable  right  to,  on  privilege  as  witness,  p.  188. 

effect  of,  on  right  to  claim  privilege  as  witness,  p.  188. 

PARENT  AND  CHILD, 

question   for   jury   as   to    imputing   parent's   negligence   to   child,   pp. 
553,  562. 

PAROL  EVIDENCE, 

parol  as  secondary  evidence,  see  Best  and  Secondary  Evidence. 

of  custom  or  usage,  p.  464. 

proving  judgment  by,  p.  863. 

question  for  court  as  to  admissibility  of,  p.  326. 

to  vary  or  explain  writing,  p.  452. 

receipt,  p.  454. 
sufBciency  of  objection  to,  p.  318. 

PARTIAL  DEFENSE, 

right  to  open  and  close  in  case  of,  p.  132. 

PARTIALITY, 

disclosure  of,  by  verdict  against  evidence,  p.  748. 
cxcessiveness  of  verdict  showing,  p.  768. 
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PARTICULARITY, 

in  exceptiona,  p.  355. 

PARTICULARS, 

bill  of,  see  Bill  of  Particulars. 

PARTNERSHIP, 

counsel's  admission  of,  p.  413. 

disqualification  of  partner  as  juror,  pp.  83,  84, 

oral  evidence  of  trust  in  land  of,  p.  463. 

question  for  jury  as  to  existence  of,  p.  512. 

question  for  court  as  to  right  to  protection  of  limited  partnership 

act,  p.  512. 
verdict  against  one  partner  only,  p.  757. 

PARTY, 

absence  of,  as  ground  for  postponement,  see  Absence  of  Party. 

adverse  party,  see  Adverse  Party. 

affidavit  for  postponement  by,  p.  45. 

agreement  to  postponement  by,  p.  62. 

conversation  by  juror  with,  p.  726. 

conversations  with,  disqualifying  as  juror,  p.  88. 

cross-examination  of,  on  application  for  continuance,  p.  52. 

granting  nonsuit  for  defect  of  parties,  p.  601. 

illness  in  family  of,  as  ground  for  postponement,  p.  26. 

illness  of,-  as  ground  for  postponement,  p.  25. 

for  withdrawal  of  juror,  p.  490. 
insane  party,  failure  of  representative  to  object  to  evidence,  p.  314. 
limiting  number  of  witnesses  as  to  character  of,  p.  183. 
meaning  of  word  within  rule  as  to  peremptory  challenges,  p.  95. 
misjoinder  of  plaintiffs  as  ground  for  nonsuit,  p.  601. 

waiver  of  misjoinder,  p.  105. 
mistake  of,  as  ground  for  continuance,  pp.  23,  24. 
necessity  for  exception  by,  p.  349. 
necessity  that  judgment  show,  p.  850. 
negligence  of,  in  entering  judgment  preventing  nunc  pro  tunc  entry,  p. 

861. 
nunc  pro  ttmc  entry  of  judgment  on  death  of  party  after  verdict,  p. 

859. 
postponement  for  purpose  of  bringing  in,  pp.  12,  13. 
postponement  for  want  of  preparation  of,  p.  20. 
postponement  to  permit  service  of  other  parties,  p.  13. 
presence  of,  at  trial,  p.  3. 
presumption  of  absence  of,  p.  339. 

presumption  of  knowledge  of  character  of  own  witnesses,  p.  275. 
prevailing  party,  certainty  of  verdict  as  to,  p.  TBS. 
reference  to  family  of,  in  argument,  p.  627. 
reference  to  verdict  to  aid  in  description  of,  p.  852. 
request  by,  for  instructions,  see  Instructions. 
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PARTY—  ( contimied) . 

right  to  continuance  to  make  up  issues  on  appearance  of  new  party, 

p.  20. 
right  to  take  case  from  jury,  pp.  585-594. 
showing  hostility  of  witness  to,  p.  28?. 

cross-examination  to  show,  p.  230. 
stopping  trial  for  illness  of,  p.  494. 
substitution  of  necessity  for  exception,  p.  338. 
treating  jurors,  p.  726. 
Consent  of. 
to  clerk's  reception  of  verdict,  p.  774. 
to  communications  between  judge  and  jury,  p.  481. 
to  further  instructions,  p.  735. 
to  opening  sealed  verdict  in  judge's  absence,  p.  775. 
to  verdict  subject  to  opinion  of  court,  p.  617. 
As  mtness. 

exemption  of,  from  operation  of  order  excluding  witnesses,  p.  180. 
impeachment  of,  as  witness,  p.  243. 

by  proof  of  inconsistent  statements  or  acts,  p.  241. 

necessity  for  laying  foundation,  p.  241. 

recalling  for  purpose  of  laying,  p.  242. 
instructions  as  to  testimony  of,  p.  697. 

when  his  is  the  only  evidence,  p.  697. 

when  contradicted  by  himself,  p.  698. 
necessity  for  submitting  testimony  of,  to  jtiry,  p.  611. 
precluding  from  testifying  in  own  behalf  by  limiting  number  of  wit- 
nesses, p.  183. 
question  for  jury  as  to  credibility  of,  as  witness,  p.  498. 
rig^it  to  testify  as  to  motive,  p.  451. 
to  intent,  p.  443. 

common-law  rule,  p.  443. 

rule  under  statutes,  p.  443. 

PASS, 

asking  juror  as  to  effect  of  plaintiff's  riding  on,  p.  72. 

PASSENGERS, 
see  Carriers. 

PASSION, 

excessiveness  of  verdict  showing,  p.   768. 
inadequacy  of  verdict  showing,  p.  769. 

PATENT, 

limiting  number  of  witnesses  as  to  utility  of,  p.  184. 

PATERNITY, 

showing  child  to  jury  to  prove,  p.  391. 

PAUPER  AFFIDAVIT, 

admissibility  of  to  Impeach  witness,  p.  254. 
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PAYMENT, 

effect  of  plea  of,  on  right  to  open  and  close,  p.  132. 
question  for  jury  as  to,  p.  524. 
as  to  nature  of,  p.  522. 

PEACH  CIDER, 

question  for  jury  as  to  intoxicating  nature  of,  p.  518. 

PECUNIARY  INTEREST, 

impeachment  of  witness  by  proof  of,  p.  256. 

PEDIGREE, 

declarations  or  acts  of  others  as  evidence  of,  p.  453. 
entries  in  Bible  as  evidence  of,  p.  453. 

PENALTY, 

privilege  of  witness  against  answering  questions  subjecting  to,  p.  184. 
right  to  open  and  close  in  action  for,  p.  133. 

PENITENTIARY, 

corroboration  of  witness  admitting  confinement  in,  p.  289. 
impeachment  of  witness  by  proof  of  confinement  in,  p.  267. 

PENSION  LAWS, 

impeachment  of  witness  by  proof  of  conviction  for  violation  of,  p.  264. 

PEREMPTORY  CHALLENGE, 
see  Impaneling  the  Jury. 

PEREMPTORY  INSTRUCTION, 

allowing  further  testimony  after  request  for,  p.  165. 

alphabetical   table   of   cases   by   states   showing   proper   practice,   pp. 

585-594. 
as  to  specific  fact,  p.  682. 
for  plaintiff,  propriety,  p.  604. 
request  by  both  parties  for,  p.  605. 

taking  case  from  jury  by,  see  chapter  xxii.,  pp,  581-617. 
where  improper  evidence  admitted  without  objection,  p.  690. 

PERFECT  TITLE, 

question  for  jury  as  to,  p.  502. 

PERJURY, 

cross-examination  of  witness  as  to,  p.  232. 
impeachment  of  witness  by  proof  of  prosecution  for,  p.  289. 
by  proof  of  expulsion  from  Masonic  lodge  for,  p.  269. 

PERSON, 

physical  examination  of,  see  Physical  Examination. 

PERSONAL  INJURY, 

evidence  of  statements  of  pain  after,  p.  434. 

experiment  to  show  extent  of,  p.  407. 

physical  examination  of  plaintiff,  see  Physical  Examination. 

proof  of  damages  from,  p.  449. 
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PERSONAL  mjVRY— {continued). 

question  for  jury  as  to  cause  of,  p.  503. 

reference  in  argument  to  defendant's  protection  by  insurance,  p.  628. 

PERSONAL  PROPERTY, 

suiBciency  of  description  of,  in  verdict,  p.  758. 

PERSONAL  STATUS, 

question  for  jury  as  to,  p.  512. 

PETITION, 

see  Complaint,  Declaration,  and  Petition. 

PHOTOGRAPH, 

competency  of,  pp.  398,  453. 

as  question  for  court,  p.  326. 

showing  fidelity  of,  p.  401. 
obscenity  of,  exhibition  to  prove,  p.  397. 
of  putative  father,  exhibiting  child  to  show  resemblance  to,  p.  392. 

PHYSICAI.  CONDITIONS, 

question  for  jury  as  to,  p.  518. 

PHYSICAL  EXAMINATION, 
exhibition  of  person,  p.  390. 

identity,  p.  390. 

age,  legitimacy,  paternity,  p.  390. 

personal  injuries,  p.  390. 
of  one  suing  for  personal  injuries,  pp.  2,  393. 

testimony  of  physician  examining,  p.   393. 

exhibiting  wounds  to  jury,  p.  393. 
out  of  presence  of  objecting  party,  p.  3. 

PHYSICAL  INABILITY, 

of  party  as  ground  for  continuance,  p.  26. 

PHYSICIAN, 

certificate  of   party's   illness  by,   presented  on   motion  for   postpone- 
ment, p.  26. 
examination  by,  of  one  suing  for  personal  injuries,  p.  393. 
As  witness. 

compensation  of,  p.  195. 

complaints  of  pain  to,  admissibility,  p.  434. 

cross-examination  as  to  reputation  of,  for  skill,  p.  227. 

examination  of,  p.  224. 

form  of  hypothetical  question  to,  pp.  201,  202. 

impeachment  of,  as  witness  to  testator's  sanity,  pp.  248,  251. 

by  proof  of  inconsistent  statements,  p.  249. 
weight  of  testimony,  p.  498. 

PLACE, 

for  receiving  verdict,  p.  773. 

justice's  failure  to  specify  place  to  which,  cause  is  adjourned,  p    67. 
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PLACE —  ( continned ) . 

of  reputation  of  witness  sought  to  be  impeached,  p.  262. 
of  trial,  p.  2. 

PLAINTIFF, 

coplaintiffs,  see  GoplaiutifiFs. 

compulsory  nonsuit  against,  see  Compulsory  Nonsuit. 

course  of,  to  defeat  motion  for  nonsuit,  etc.,  p.  603. 

limits  of  opening  of,  pp.  148-151. 

motion  by,  for  verdict,  p.  603. 

pleadings  of,  see  Complaint,  etc.,  Reply. 

right  to  open  and  close,  see  chapter  v.,  pp.  129-147. 

voluntary  nonsuit,  see  Voluntary  Nonsuit. 

PLAT, 

competency  of,  as  question  for  court,  p.  326. 

PLEA, 

necessity  for  exception  to  rejection  of,  p.  338. 

PLEADINGS, 

see  also  Complaint;  Answer;  Demurrer. 

affidavit  of  defense,  see  Affidavit  of  Defense. 

amendment  of,  see  Amendment. 

as  part  of  judgment  roll,  p.  853. 

conformity  of  verdict  to,  p.  762. 

considering  contents  of,  together,  on  application  to  take  case  from  jury, 

p.  606. 
cross-examination  as  to  statements  in,  contrary  to  testimony,  p.  230. 
demurrer,  see  Demurrer. 
frivolous  pleading,  see  Frivolous  Pleading, 
instructions  as  to,  see  Instructions. 

legal  effect  or  sufficiency  of,  as  question  for  court,  p.  528. 
liberal  construction  of,  on  motion  to  dismiss,  p.  104. 
motion  on,  see  Motion. 

necessity  for  objection  that  evidence  is  inadmissible  under,  p.  315, 
not  stating  cause  of  action,  necessity  for  exception,  p.  336. 
permitting  jury  to  take  with  them,  on  retiring,  p.  720. 
reference  to,  in  counsel's  argument,  p.  624. 
leference  to,  in  judgment,  p.  852. 
reply,  see  Reply, 
responsiveness  of  verdict  to  issues  raised  by,  p.  754. 

of  special  verdict  to,  p.  807. 
striking  out,  see  Striking  Out. 
supplemental  pleading,  see  Supplemental  Pleading, 
use  of,  see  chapter  xiv.,  pp.  378-389. 

variance  between  verdict  and  express  admissions  in,  p.  755. 
verdict  in  excess  of  amount  asked  in,  p.  767. 
Election  betioeen  counts  of. 

inconsistent  causes  of  action,  pp.  116-110. 
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PLEADINGS —  ( continued) . 

inconsistent  defenses,  pp.  119-121. 
time  for  objections,  p.  121. 
waiver,  p.  121. 
misjoinder,  p.  122. 
exceptions  lo  ruling,  p.  123. 
As  ewden.c. 

admissibility  of,  to  impeach  witness,  p.  254. 
as  record  evidence  of  judgment,  p.  863. 
necessity  for  putting  in  evidence,  p.  385. 
offered  in  evidence,  right  to  rebut  admissions  in,  p.  160. 
copy  not  best  evidence,  p.  389. 

pleading  of  one  party  admissible  against  another,  p.  383. 
Reading  to  jury. 

necessity  for  exception,  p.  341. 
reading  adversary's  pleading,  p.  378. 

allegations  in  verification  of  adversary's  pleading,  p.  382. 

contradicting  part,  p.  381. 

mere  extract  from,  p.  382. 

adversary's  right  to  read  residue,  p.  382. 

in  other  action  after  amendment,  p.  387. 

permitting  amendment  of,  p.  379. 

original  after  amendment,  pp.  380,  387. 

showing  personal  sanction,  p.  381. 
reading  one's  own  pleading,  p.  384. 

by  counsel  in  opening,  p.  151. 

matters  in  issue,  p.  384. 

matter  admitted,  p.  384. 
reading  pleadings  in  other  action,  p.  385. 

competency  as  against  stranger,  p.   386. 

original,  after  amendment,  p.  387. 

right  to  rebut,  explain,  or  qualify,  p.  385. 
Judgment  on. 

for  insufficiency  of  complaint,  pp.  103-110. 

admission  by,  of  truth  of  pleadings,  p.  104. 

liberal  construction  of  complaint  on,  p.  104. 

motion  precluded  if  material  issue  raised,  p.  107. 

motion   precluded   if   defect   in   complaint   is   not   misleading   be- 
cause apparent,  p.  107. 

action  against  several  defendants,   p.   108. 

specifying  ground,  p.  103. 

exception  to  ruling,  p.   108. 

amending  to  defeat  motion,  p.  109. 

when  motion  to  be  made,  p.  110. 

taking  allegations  of  complaint  as  true  motion  for,  p.  104. 

for  frivolousness  of  complaint,  p.  106. 

because  of  admitted  defense,  p.  111. 
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PLEADINGS—  ( continued) . 

for  insufficiency  of  answer  or  because  of  admitted  cause  of  action,  pp. 
112-n6. 

answer  denying  all  material  allegations  of  petition,  p.  114. 

test  of  sufficiency,  p.  115. 

when  motion  to  be  made,  p.  115. 

waiver  of  right  to  move,  p.  135. 

exception  to  ruling,  pp.  115,  116. 

for  frivolous  or  evasive  answer,  p.  112. 
for  want  of  verification,  p.  106. 
necessity  for  exception  to  motion  for,  p.  338. 

PLEDGE, 

question  for  jury  as  to  pledgee's  negligence,  p.  578. 

POCKET  MEMORANDUM, 

use  of,  to  refresh  recollection,  p.  215. 

POLICE, 

cross-examination  as  to  discharge  or  compulsory  resignation,  p.  232. 

POLLING  JURY, 

consequence  of  juror's  dissent,  p.  779. 

definition  of  term,  p.  776. 

mode  of,  p.  778. 

object  of,  p.  776. 

right  to,  p.  776. 

right  of  juror  to  dissent,  p.  779. 

time  for  requesting,  p.  778. 

POLLUTION, 

question  for  jury  as  to  compensation  for,  p.  501. 

POLYGAMY, 

belief  in,  as  aflfecting  competency  as  juror,  p.  85. 

POSITIVENESS, 

evidence  of  reason  for,  p.  453. 

POSITIVE  TESTIMONY, 

instructions  as  to  relative  weight  of.  p.  696. 
Submission  of  to  jury. 

when  met  by  beliefs  or  impressions,  p.  G12. 
when  met  by  circumstantial  evidence,  p.  612. 
when  met  by  inconsistency  of  physical  facts,  p.  612» 
when  met  only  by  conclusion  of  law,  p.  613. 

POSTEA, 

as  part  of  judgment  roll,  p.  853. 
embodying  verdict  in,  p.  842. 
what  may  be  included  in,  p.  854. 
Abbott,  Civ.  Jur.  T. — 03. 
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POSTOFFICE, 

excusing  postmaster  from  struck  jury,  p.  98. 
presumption  of  receipt  of  letter  put  in,  p.  450. 

POSTPOlSfEMENT, 

affidavit  for,  see  Affidavit, 
application  for,  see  chapter  ii.,  pp.  5-67. 
as  result  of  withdrawing  juror,  p.  491. 
by  agreement  or  consent,  pp.  62,  63,  488. 

by  justice  of  the  peace,  p.  66. 
by  justice  of  the  peace,  pp.  64-67. 
failure  to  specify  time  and  place,  p.  67. 
holding  case  open,  p.  67. 
by  reason  of  law,  pp.  63,  64. 
to  next  term,  p.  63. 
extension  by  legal  holiday,  p.  64. 
discretion  of  court  as  to,  pp.  7  et  seq. 

of  justice  in  permitting  opposition  to  motion,  p.  52. 
eflfeet  of,  on  right  to  withdraw  approval  of  juror,  p.  94. 
materiality,  competency,  relevancy,  etc.,  of  evidence  sought,  pp.  41,  42. 
mistrial  by,  after  taking  of  evidence,  p.  102. 
motion  for,  when  unprepared  with  rebutting  evidence,  p.  489. 
necessity  for  application  and  order,  p.  7. 
necessity  for  motion,  p.  20. 
necessity  for  exception  to  denial  of,  p.  338. 
notice  of  application,  p.  9. 
of  garnishment  proceedings,  p.  12. 
of  plaintiff's  examination,  p.  164. 
of  ruling  as  to  admissibility  of  evidence,  p.  322. 
on  court's  own  motion,  p.  7. 
probability  of  securing  desired  evidence,  p.  43. 
I'eception  of  verdict  during,  p.  773. 
refusal  of,  on  admission  of  what  it  is  stated  absent  witness  would 

testify,  p.  4. 
remedy  for  refusal,  pp.  57-62. 

exception  and  review  of  ruling,  pp.  57-60. 
necessity  for  exception,  p.  60. 
preservation  of  exception,  pp.  60,  61. 
sufficiency  of  specification  of  error,  p.  61. 
necessity  that  judgment  be  final,  pp.  61,  62. 
time  for  application  for,  p.  8. 
who  may  apply  for,  p.  9. 

withdrawal  of  juror,  see  Withdrawal  of  Juror. 
Grounds  for. 

absence  of  counsel,  see  Absence  of  Counsel, 
absence  of  documentary  evidence,  p.   36. 

absence  of  incompetent,   hearsay,   irrelevant,   immaterial,  cumulative, 
improbable  or  secondary  evidence,  p.  42. 
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POSTPONEMENT—  ( continued ) . 

absence  of  party,  see  Absence  of  Party. 

absence  of  witness,  see  Absence  of  Witnesses. 

amendment  of  pleading,  contents  of  affidavits  on  application  for,  p.  48. 

examination  of  map,  p.  489. 

illness  of  counsel  or  member  of  his  family,  p.  28. 

illness  of  party,  p.   25. 

illness  in  party's  family,  p.  26. 

matters  affecting  cause  of  action,  p.  10. 

matters  of  process  or  bringing  in  parties,  p.  12. 

service  too  recent  before  term,  p.  12. 

perfecting  or  serving  process,  p.  13. 

amendment,  p.  13. 

serving  or  bringing  in  parties,  p.  13. 
matters  pertaining  to  pleadings  or  issues,  p.  15. 

amendment  of  pleadings  generally,  pp.  15-17. 

statutory  amendment  of  pleading,  effect  of  previous  notice,  18,  19. 

failure  to  ask  for  postponement,  p.  19. 

giving  defendants  time  to  rejoin,  p.  20. 

time  to  malie  up  issues  on  appearance  of  new  party,  p.  20. 
mistake  of  counsel  or  party,  pp.  23,  24. 

providential  or  unavoidable  cases,  p.  25. 

illness  of  party,  pp.  25,  26. 

illness  in  party's  family,  p.  26. 

physical  inability  of  party,  p.  26. 

death  of  party,  p.  27. 
obtaining  jury,  p.  14. 
other  suit  pending,  p.  10. 
pending  settlement,  pp.  10,  11. 
proceedings  on  appeal,  p.  10. 
public  excitement  or  prejudice,  p.  14. 
seeking  discovery  and  production  of  paper,  p.  37. 
surprise  at  trial,  pp.  15,  17,  21. 

failure  of  evidence,  p.  21. 

in  case  of  amendment  to  defeat  motion  to  dismiss,  p.  109. 

being  misled  by  witness,  p.  22. 

by  admission  of  evidence,  p.  22. 

by  exclusion  of  evidence,  p.  23. 

requisites  of  aflBdavit,  p.  48. 

time  to  apply  for,  p.   9. 

waiver  of,  p.  23. 

contents  of  affidavit  on  application  for,  p.  48. 
trial  amendment,  p.  44. 

unexpected  continuance  of  other  cause  set  for  trial,  p.  20. 
unpreparedness  of  counsel,  p.  21. 

affidavit  as  to,  p.  49. 
unpreparedness  of  party,  p.  20. 
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POSTPONEMENT—  ( continued ) . 
Second  application. 

application  for,   p.   7. 

because  of  counsel's  illness,  p.  29. 

before  justice  of  the  peace,  p.  65. 

necessity  for  definitely  stating  nature  of  desired  evidence,  p.  50. 

ouster  of  justice's  jurisdiction  by,  p.  66. 

to  recall  witness  who  has  left  the  state,  p.  43. 
Third  application. 

requisites  of  affidavit  in  support  of,  p.  50. 

ouster  of  justice's  jurisdiction  by,  p.  65. 
Opposing  motion  for. 

generally,  pp.  51-55. 

presumptions,  p.  51. 

counter-affidavits,  pp.  51,  52. 

calling  party  making  affidavit  for  purpose  of  cross-examination,  p.  52, 

admitting  denied  facts,  pp.  52-55. 

effect  of  admission  on  weight  to  be  given  statement  in  application, 
p.   54. 

introduction   of  opposing  testimony  to  impeach   statement  in  appli- 
cation, p.  54. 

right  to  withdraw  admission  after  witness  comes  into  court,  p.  55. 
Imposing  conditions. 

generally,  pp.  55-57. 

disbursements,  p.  55. 

costs,  pp.  33,  55. 

payment  of  costs  within  fixed  time,  p.  56. 

necessity  for  immediate  payment  of  costs,  p.  56. 

stipulation  against  abatement,  pp.  56,  57. 

staying  another  suit,  p.  57. 
Temporary  adjournment  during  trial. 

during  deliberation  of  jury,  p.  734. 

of  court  on  Sunday  after  receiving  verdict,  p.  773. 

permitting  jury  to  separate  after  finding  verdict  during,  p.  713. 

separation  of  jury  during  temporary  adjournment,  p.  713. 

to  private  house,  p.  472. 

PRECAUTIONS, 

after  accident,  evidence  of,  p.  433. 

PREFERENCE, 

excessiveness  of  verdict  showing,  p.  768. 

PREJUDICE, 

against  business  or  calling  as  disqualifying  a.»  juror,  p.  88. 
examination  of  jurors  as  to,  pp.  71,  72. 
excessiveness  of  verdict  showing,  p.  708. 
disclosure  of  by  verdict  against  evidence,  p,   748, 
inadequacy  of  verdict  showing,   p,   709, 
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PREJUDICE—  { continued ) . 
Of  jury. 

arousing  in  counsel's  argument,  p.  626. 

as  ground  for  postponement,  p.  14. 

cross-examination  of  witness  to  show,  pp.  228,  229. 

refraining  from  expression  in  charge  calculated  to  excite,  p.  662. 

setting  aside  juror  for,  p.  96. 

PREJUDICIAL  ERROR, 

allowing  anticipatory  rebuttal  as  part  of  case  in  chief,  p.  159. 

awarding  right  to  open  and  close,  pp.  145,  146. 

judgment  awarding  nonsuit,  p.  486. 

misconduct  of  party  during  view,  p.  726. 

misstating  nature  of  cause  of  action  in  opening,  p.  151. 

permitting  jury  to  take  pleadings  with  them  on  retiring,  p.  712. 

reference  to  irrelevant  and  impertinent  matters  in  opening,  p.  150. 

separation  of  jury  without  consent  of  court,  p.  713. 
Errors  of  judge. 

absence  of  judge,  p.  468. 

judge's  remarks  disparaging  counsel,  p.  477. 

judge's  complaint  on  consumption  of  time,  p.  476. 
In  selection  of  jury. 

in  excusing  juror,  pp.  100,  101. 

in  excusing  persons  from  jury  list,  pp.  101,  102. 
Election  between  counts. 

requiring  election  between  counts  at  close  of  evidence,  p.  122. 
ruling  on  motion  to  compel  election,  p.  123. 
As  to  evidence. 

admission  of  improper  evidence  over  objection,  p.  330. 

admitting  evidence  on  undisputed  facts,  p.  333. 

allowance  of  leading  question,  p.  203. 

excluding  evidence  as  to  undisputed  fact,  p.  333. 

exclusion  of  rebutting  evidence,  p.   160. 

permitting    answer    to    hypothetical    question    assuming   unsupported 
fact,  p.  199. 

persistent  efforts  to  place  contents  of  letter  before  jury,  p.  304. 

refusal  to  strike  out  incompetent  evidence,  p.  370. 

submitting  competency  of  photograph  or  map  to  jury,  p.  320. 

unconditional   admission  of   evidence,   p.   329. 
As  to  instructions. 

failure  to  mark  instruction  "given"  or  "'refused,"  p.  653. 

inconsistent  and  unharmonious  instructions,  p.  666. 

instruction  expressing  judge's  personal  opinion,  p.  692. 

jury's  disobedience  of  erroneous  instruction,  p.  751. 

misstating  evidence  in  instructions,  p.  688. 

oral  charge  to  jury,  p.  655. 

in  absence  of  request  for  written  charge,  p.  642. 

reference  to  pleadings  in  instructions,  p.  674. 
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PREJUDICIAL  ERROR— (cowHwed). 
Argument   to  jury. 

in  argument  to  jury,  p.  636. 
allusions  in  argument  to  former  trial,  p.  627. 
As  to  verdict. 

failure  to  find  on  issues  not  submitted  to  jury,  p.  756. 

interfering  with  discretion  of  jury  as  to  rendering  general  or  special 

verdict,  p.  837. 
omission  of  special  verdict  to  find  essential  fact,  p.  800. 
sealing  up  as  sealed  verdict  paper  stating  inability  to  agree,  p.  726. 
submission  of  interrogatories  not  calling  for  ultimate  facts,  p.  805. 

PRELIMINARY   EXAMINATION, 
of  expert  witness,  p.  172. 

PRELIMINARY  QUESTIONS, 

to  impeachment  of  witness,  see  Impeachment  of  Witnesses. 

as  to  competency  of  evidence,  p.  327. 

as  to  sufficiency  of  evidence  to  go  to  jury,  p.  583. 

to  question  of  law  as  question  for  covirt,  p.  496. 

relevancy  of,  p.  195. 

PREPARATION, 

right  to  continuance  for  want  of,  pp.  20,  2] . 
of  special  verdict,  p.  814. 

PREPONDERANCE  OF  EVIDENCE, 

weight  of  evidence  generally,  see  Evidence, 
proof  of  crime  by,  in  civil  action,  p.  708. 
InstructioTis  as  to. 
meaning  of,  p.  669. 
necessity  for  proof  of  case  by,  p.  680. 
proof  of  civil  issue  by,  p.  707. 

PRESENCE, 

see  also  Absence. 

of  third  persons  at  trial,  p.  4. 

PRESENT  SUFFERING, 

statements  of,  admissibility,  p.  434. 

PRESIDENT, 

of  corporation,  exclusion  of,  as  witness  during  trial,  p.  181. 

PRESS  COPY, 

of  letter  as  evidence,  p.  449. 

PRESUMPTION, 

as  to  harmlessness  of  excluding  competent  jurors,  p.  101. 

as  to  qualification  of  jurors  whose  names  are  on  general  list,  p.  75. 

as  to  relative  weight  of  affirmative  and  negative  testimony,  p.  696. 

burden  of  proof,  see  Burden  of  Proof. 

from  date  of  document,  p.  42^^ 
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PRESUMPTION—  ( continued ) . 

from  facts  found  in  special  verdict,  pp.  800,  802,  803. 

from  failure  to  call  witness,  p.  699. 

from  refusal  to  produce  document,  p.  699. 

in  favor  of  applicant  for  continuance,  p.  51. 

of  adequacy  of  instrument,  p.  423. 

of  consent  to  communications  between  judge  and  jury,  p.  481. 

of  counsel's  acquiescence  in  continuance,  p.  62. 

of  death  from  absence,  question  for  jury  as  to,  p.  500. 

of  husband's  agency  for  wife,  p.  417. 

of  innocence,  p.  427. 

of  jurisdictional  facts,  p.  447. 

of  juror's  presence  at  opening  of  sealed  verdict,  p.  792. 

of  motive  or  intention,  p.  443. 

of  negligence  from  broken  electric  wire  in  street,  p.  550. 

of  party's  absence,  p.  339. 

of  party's  consent  to  further  instructions,  p.  735. 

of  performance  of  official  duty,  p.  452. 

of  proper  indorsement  by  clerk  on  judgment  abstract,  p.  856. 

of  surprise  from  amendment  of  pleading,  p.  17. 

of  timely  entry  of  judgment,  p.  856. 

on  appeal,  see  Appeal. 

question  for  jury  as  to,  p.  500. 
of  negligence,  pp.  535  et  seq. 

that  party  knows  character  of  own  witnesses,  p.  275. 

that  pleading  was  made  under  pleader's  instructions,  p.  388. 

submitting  case  to  jury  where  different  inferences  may  be  drawn,  p. 
609. 
Instructions  as  to. 

instructions  as  to  presumption  of  fact,  in  Federal  Court,  p.  682. 

instruction  that  evidence  raises  presumption  of  fact.  p.  694. 

necessity  for  stating  presumptions  of  law  in  instructions,  p.  681. 
As  to  verdict. 

in  favor  of  general  verdict,  p.  838. 

in  favor  of  special  as  against  general  verdict,  p.  820. 

nonexistence  from  failure  of  special  verdict  to  find,  p.  813. 

PREVAILING  PARTY, 

certainty  of  verdict  as  to,  p.  756. 
necessity  that  judgment  show,  p.  850. 

PREVIOUS  TESTIMONY, 
see  Former  Testimony. 

PRICE   LISTS, 

consulting,  to  refresh  recollection,  p.  212. 

PRINCIPAL  AND  AGENT, 
see  Agency. 
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PRINCIPAL  AND  SURETY, 

disqualification  as  juror  of  employee  of  sureties,  p.  84. 
disqualification  as  juror  of   surety  on  prosecution  bond   of  plaintiff 
in  similar  action,  p.  79. 

PRIOR  CONVICTION, 

of  crime,  eross-examlnation  as  to,  p.  232. 

PRIVATE  ACT, 

judicial  notice  of,  p.  449. 

PRIVATE  CONFERENCE, 

by  counsel  with  witness,  p.  177. 
by  court  with  witness,  p.  179. 

PRIVILEGED  COMMUNICATIONS, 
as  ground  for  postponement,  p.  50. 
cross-examination  to  show  privileged  character,  p.  321. 
exclusion  of,  by  court  on  own  motion,  p.   376. 
giving  facts  to  counsel  for  purpose  of  pleading,  p.  381. 
question  for  court  as  to  privilege,  p.  327. 
question  for  jury  as  to,  p.  532. 
waiver  of  objection  to,  p.  324. 

PRIVILEGE  OF  WITNESS, 

claiming  privilege  as  admission,  p.  612. 

conclusiveness  of  witness's  statement  as  to  incriminating  nature  of  an- 
swer, p.  191. 

instructing  witness  as  to,  p.  188. 

necessity  for  absolute  indemnity,  p.  189. 

necessity  for  disclosing  entire  transaction  where  part  disclosed,  p.  187. 

necessity  for  witness  claiming  privilege,  p.  187. 

not  to  give  criminating  evidence,  p.  184. 

personal  nature  of,  p.  186. 

requiring  witness  to  show  how  answer  will  criminate  him,  p.   191. 

showing  by  other  testimony  how  answer  cannot  incriminate  witness, 
p.  192. 

waiver  of,  p.  186. 

when  protected  from  effect  of  disclosure,  p.  188. 

PROBABILITY, 

question  for  jury  as  to,  p.  510. 

PROBABLE  CAUSE, 
certificate  of,  p.  870. 
question  for  jury  as  to,  p.  509. 

PROBATIVE  FACTS, 

sufficiency  of  special  verdict  finding,  p.  800. 

PROCEEDINGS  IN  ERROR, 
see  Error  Proceedings. 
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PROCESS, 

permitting  jury  to  take  with  them  on  retiring,  p.  720. 
postponement  for  recent  service  of,  pp.  12,  13. 

PRO  CRASTINATION, 
in  trial,   p.  2. 

PRODUCTION, 

of  attesting  witness,  p.  457. 

of  chattel,  right  to  compel,  p.  396. 

of  document  on  notice,  p.  430. 

of  document,  refusal  of,  p.  431. 

of  papers,  postponement  to  obtain,  p.  37. 

PROMISE  NOT  TO  PROSECUTE, 

effect  of,  on  privilege  of  witness,  p.  188. 

PROMISE  TO  CONNECT, 

apparently  irrelevant  evidence,  p.  307. 

PROMISSORY  NOTES, 
see  Bills  and  Notes. 

PROOF, 

generally,   see  Evidence. 

burden  of,  see  Burden  of  Proof. 

order  of,  see  Order  of  Proof. 

special  verdict  finding  facts  not  sustained  by,  p.  806. 

PROPONENT, 

exclusion  of,  as  witness  during  trial,  p.   181. 

PROSTITUTE, 

impeachment  of  witness  by  proof  of  being,  pp.  259,  269. 

PROTECTION, 

of  privilege  of  witness,  see  Privilege  of  Witness. 

PROTRACTED  EXAMINATION, 
of  witness,  arresting,  p.  178. 

PROVINCE  OF  COURT  AND  JURY, 
see  Questions  of  Law  and  Fact. 

PROXIMATE  CAUSE, 

question  for  jury  as  to,  p.  503. 

PRURIENT  EVIDENCE, 

prohibition  against  publication  of,  p.  4. 

PUBLICATION, 

as  evidence,  prohibition  against,  p.  4. 

of  summons,  postponement  for  incompleteness  of,  p.  13. 

PUBLIC  EXCITEMENT, 

as  ground  for  postponement,  p.  14. 
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rUBLIC  HATRED, 

privilege  against  answering  questions  exposing  to,  p.  186. 

PUBLIC  IGNOMINY, 

privilege  against  answering  questions  exposing  to,  p.  186. 
PUBLIC  POLICY, 

as  question  for  court,  p.  501. 

as  to  interest  of  jurors,  p.  79. 

PUBLIC  PROSTITUTE, 

impeachment  of  witness  by  proof  of  being,  pp.  259,  269. 

PUBLIC  TRIAL, 

necessity  for,  p.  2. 

PUBLIC  USE, 

as  question  for  court,  p.  501. 

PUNITIVE  DAMAGES, 

necessity  for  judgment  specifying  amount  of,  p.  851. 

PURPOSE, 

of  proposed  evidence,  statement  of,  p.  306. 

PUTATIVE  FATHER, 

exliibition  of  child  to  show  resemblance  to,  p.  391. 


QUAKER, 

mode  of  swearing  as  witness,  p.  176. 

QUALIFICATION, 

of  jurors,  see  Impaneling  the  Jury, 
of  pleadings  in  other  action,  p.  385. 
of  requested  instructions,  p.  651. 

QUESTION, 

question  for  jury,  see  Question  for  Jury, 
special,  see  Special  Questions. 
To  witness. 
hypothetical  questions,  see  Hypothetical  Questions, 
leading  questions,  see  Leading  Questions, 
preliminary  questions,  see  Preliminary  Questions, 
form  of,  to  impeaching  witness,  p.  255. 
general  question  touching  costs  and  various  issues,  p.  195. 
compound  question  part  only  of  which  is  proper,  p.  195. 
argumentative  questions,  p.   195. 
assuming  facts  not  proved,  p.  196. 
calling  for  expert  witness,  p.  197. 
calling  for  expected  answer  before  putting,  p.  306. 
offer  of  evidence  without  putting,  p.  304. 
written  questions,  p.  236. 
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QUESTION  AND  ANSWER, 

giving  of  testimony  by,  p.  177. 

QUESTIONS  OF  LAW  AND  FACT, 

distinguishing  between,  in  instructions,  p.  693. 

functions  of  court  and  jury  generally,  p.  495. 

in  Federal  courts,  p.  506. 

invading  province  of  jury  in  instructions,  pp.  683,  693. 

instructions  assuming  facts,  p.   683. 
question  of  fact  preliminary  to  law  questions,  p.  496, 
abandonment,  p.  523. 

of  master's  employment,  p.  514. 
acceptance,  p.  523. 
admissibility  of  evidence,  p.  325. 
adulteration,  p.  518. 
assent,  p.  522. 

assumption  of  risk  by  employee,  p.  569. 
railroad  employee,  p.  575. 
belief,  p.  525. 

bodily  or  mental  condition,  p.  517. 
capacity,  p.  512. 
cause  and  effect,  p.  503. 

proximate  cause,  p.  503. 
character  of  occupancy  of  property,  p.  525. 
character  of  way  used  by  public,  p.  519. 
common  enterprise,  p.  513. 
compensation  for  polluting  water,  p.  501. 
condonation  of  servant's  misconduct,  p.  517. 
delivery,  p.  523. 
diligence,  p.  510. 

of  telegraph  company,  p.  578. 
duress,  p.  520. 

duties  of  corporate  directors,  p.  512. 
effect  of  bad  treatment  by  husband  or  wife,  p.  517. 
election,  p.  523. 
eminent  domain,  p.  501. 
fixtures,  p.  519. 
incorporation,  pp.  502,  512. 
infancy,  p.  513. 
inferences,  p.  500. 
insurable  good  health,  p.   517. 
intent,  p.  522. 
intoxication,  p.   518. 
intoxicating  nature  of  beverage,  p.  518. 
invalidity  of  foreign  incorporation  as  defense,  p.  502. 
justification  for  insubordinate  act,  p.  509. 
knowledge,  p.  525. 
legal  proximity,  p.  505. 
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iJUESTIONS  OF  LAW  AND  FACT— {continued). 
libel  or  slander,  p.  532. 

justification  for  publication,  p.  534. 

question  of  malice,  p.  534. 
malicious  prosecution,  p.  532. 

correctness  of  coujisel's  advice,  p.  534. 
measure  of  damages,  p.  502. 
mental  perceptions,  p.  525. 
mental  purpose,  p.  522. 
nature  of  officer's  act,  p.  514. 
necessary  supplies  for  undertaking,  p.  509. 
necessary  work  for  Sunday,  p.  509. 
necessity,  p.  505. 

for  taking,  p.  501. 
nonoccupancy,  p.  519. 
occupation,  p.  512. 

personal  liability  of  disobedient  agent,  p.  516. 
personal  status,  p.  512. 
physical  conditions  and  qualities,  p.  518. 

adulteration,  p.  518. 
predetermination  to  commit  suicide,  p.  522. 
presumptions,  p.  500. 
probable  cause,  pp.  505,  509. 
probability,  p.  510. 

of  frightening  of  horse,  p.   552. 
proving  of  perfect  title,  p.  502. 
proximate  cause,  p.  503. 
public  policy,   p.   501. 
public  uses,  p.  501. 
purpose,  p.  522. 
ratification,  p.  514. 
receipt  of  letter  duly  mailed,  p.  450. 
relation  between  parties  to  contract,  p.  512. 

of  fellow  servants,  p.  515. 

of  master  and  servant,  p.  513. 
rightfulness  of  servant's  discharge,  p.  516. 
right  to  protection  of  limited  partnership  act.  p.  512. 
right  to  read  Bible  in  public  schools,  p.  501. 
separation  of  white  and  colored  school  children,  p.  501. 
stream  as  public  highway,  p.  519. 
total  disability  of  insured,  p.  517. 
undue  influence,  p.  520. 
vacancy,  p.  519. 
validity  of  release,  p.  522. 
volition,  p.  523. 
waiver,  p.  523. 
waters  as  water  course,  p.  519. 
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QUESTIONS  OF  LAW  AND  FACT— (continued). 

weight  and  sufficiency  of  evidence  and  credibility  of  witness,  pp.  497, 
499. 
expert  evidence,  p.  498. 
evidence  opposed  to  natural  laws,  p.  498. 
pleading,  p.  379. 

what  are  fixtures,  p.  519. 
Contracts  and  writings. 

construction,  p.  526. 

of  insurance  policies,  p.  528. 
of  statutes,  p.  528. 

goods  included  in  policy,  p.   530. 

insured's  ownership  of  property,  p.  530. 

legal  suificiency,  p.  527. 

meaning  of  expression  "noon"  and  "standard  time,''  p.  530. 

meaning  of  mark  on  writing,  p.  528. 

meaning  of  terms  of  art  or  science,  p.  532. 

nature  of  traffic  agreement  between  competing  carriers,  p.  528. 

reception  of  mailed  notice  and  proofs  of  loss,  p.  530. 

sufficiency  of  pleadings,  p.  528. 

total  destruction  or  total  loss,  p.  530. 
Eadstence. 

oi  agency,  p.  513. 

of  alleged  common  error,  p.  501. 

of  marriage,  p.  513. 

of  nuisance,  p.  502. 

of  partnership,  p.  512. 
Fraud. 

generally,  p.  520. 

of  creditors,  p.  520. 

reliance  on  false  representation,  p.  520. 
Matters  as  to  carriers  generally. 

mode  of  carrying  goods,  p.  510. 

relation  of  passenger,  p.  511. 

time  for  removal  of  goods  at  destination,  p.  511. 

whether  building  was  passenger  depot,  p.  511. 

whether  point  is  within  depot  grounds,  p.  511. 

whether  railroad  is  carrier,  p.  510. 
Negligence  generally. 

as  to  banks  and  commercial  paper,  p.  579. 

as  to  compressed  air,  p.  566. 

as  to  condition  of  buildings  or  grounds,  p.  562. 

as  to  escaping  gas,  p.  564. 

as  to  explosives,  p.  564. 

as  to  fire,  water,  electricity,  or  other  dangerous  thing,  p.  564. 

as  to  street  railways,  p.  558. 

care  towards  intoxicated  person,  p.  535. 

cause  of  injury  by,  p.  503. 
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QUESTIONS  OF  LAW  AND  ¥  ACT— (continued) . 

in  selling  unfit  food,  p.  569. 

in  use  of  automobiles,  p.  553. 

leaving  horse  unfastened  in  street,  p.  552. 

on  innkeepers,  telegraph  companies  and  bailees  or  agents,  p.  578. 

of  pledgee,  p.  578. 

passenger   elevators,   p.   543. 
Negligence  as  to  highways. 

generally,  p.  548. 

absence  of  lights,  guards,  or  barriers,  p.  549. 

danger  from  overhanging  objects,  p.  549. 

danger  from  vaults  beneath,  p.  549. 

ice  and  snow  on  walks,  p.  548. 

in  use  of  automobiles,  p.  553. 

knowledge  of  defect  on  part  of  public  authorities,  p.  548. 

loose  boards  in  sidewalk,  p.  550. 

obstruction  of  crossing  by  train,  p.  554. 
Negligence  of  carriers. 

generally,  p.  540. 

care  towards  helpless,  infirm,  or  intoxicated  passengers,  p.  547. 

carriers  by  special  contract,  p.  543. 

in  ejecting  passengers,  p.  547. 

speed  of  trains  at  station,  p.  541. 

stops  for  passengers,  p.  541. 
Negligence  of  railroads. 

generally,  p.  554. 

as  to  necessary  signals,  p.  556. 

blocking  street  by  train,  p.  554. 

failure  to  avoid  collision,  p.  557. 

failure  to  give  signal  at  crossing,  p.  554. 
necessity  for  additional  signals,  p.  556. 

frightening  team  by  unusual  noise,  p.  554. 

in  not  discovering  or  preventing  injury  to  child,  p.  561. 
Negligence  toward  servants. 

generally,  p.  569. 

infant  servant,  pp.  570,  572. 

in  furnishing  particular  brand  of  fuse,  p.  500. 

railroad  employees,  p.  575. 
Negligence  toward  children. 

on  street  cars  or  tracks,  p.  561. 

toward  infant  employees,  pp.  570-575. 
Imputed  negligence. 

generally,  pp.  552,   562. 

of  parent  or  custodian  of  child,  p.  561. 
Gontrihuiory  negligence. 

in  carrying  on  work  in  or  near  street,  p.  553. 

in  going  near  electric  wires,  p.  506. 

in  guarding  against  fire  or  explosion.   |i.  568. 
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QUESTIONS  OP  LAW  AND  FACT— {continued). 

in  hitching  horse  near  bee  hive,  p.  568. 

in  regard  to  automobiles,  p.  553. 

in  respect  to  leaking  gas,  p.  567. 

intoxication  as  contributing  to  injury,  p.  535. 

of  bank  depositor,  p.  579. 

of  ferry  man,  p.  568. 

of  guest  at  hotel,  p.  578. 

of  persons  walking  or  driving  on  street  car  tracks,  p.  559. 
Contributory  negligence  on  highioay. 

as  to  automobiles,  p.  553. 

in  driving,  p.  549. 

at  excessive  speed,  p.  549. 
on  wrong  side  of  road,  p.  549. 
Gontriiutory  negligence  of  passenger. 

generally,  p.  540. 

crossing  tracks  or  passing  trains  at  stations,  p.  541. 

in  emergency,  p.  545. 

in  getting  on  or  off  moving  train,  p.  544. 

of  rejected  passenger,  p.  547. 

of  person  on  boat,  p.  568. 

projecting  part  of  body  past  line  of  ear,  p.  544. 

riding  in  unsuitable  place,  p.  544. 
Contributory  negligence  as  to  railroads. 

generally,  p.  554. 

assuming  safety  from  raised  gates,  p.  554. 

crossing  railroad  tracks,  pp.  554,  556. 
close  to  train,   p.   556. 

letting  animals  at  large  near  railroad  track,  p.  557. 

looking  and  listening  for  approaching  trains,  p.  554. 

using  path  along  railroad  track,  p.  554. 
Contributory  negligence  of  servant. 

generally,  p.   569. 

effect  of  master's  orders,  pp.  574,  577. 

infant  servants,  p.  574. 

railroad  employees,  p.  575. 
Contributory  negligence  of  children. 

generally,  p.  539. 

as  to  attractive  premises,  p.  563. 

fourteen  year  old  boy,  p.  568. 

infant  servants,  p.   574. 

on  cars  or  tracks,  p.  561. 
on  highway,  p.  551. 
Reasonableness. 

generally,  pp.   505,   509,   516,   548. 

in  Federal  court,  p.  506. 

mixed  question  of  law  and  fact,  p.  497, 

of  carrier's  regulations,  p.  506. 
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QUESTIONS  OF  LAW  AND  FACT— (continued). 
of  discriminating  rate,  p.  508. 
of  ilovvage  rights,  p.  505. 

of  justification  for  servant's  disobedience,  p.  51d 
of  time  for  bringing  action  on  policy,  p.  508. 
of  time  for  passenger  to  leave  depot,  p.  511. 
of  time  for  removing  grov?ing  timber,  p.  507. 

QUOTIENT  VERDICT, 
validity  of,  p.  781. 

K. 

RADIOGRAPHS, 

admissibility  of,  p.  466. 

RAILROAD  CROSSING, 

question  for  jury  as  to  negligence  at,  see  Questions  of  Law  and  Fact, 
view  of,  by  jury,  p.  403. 

RAILROADS, 

as  carriers,  see  Carriers. 

judicial  notice  of  usages  of  business,  p.  447. 

right  to  continuance  because  of  inconvenience  of  having  employees  at 

trial,  p.  34. 
Questions  for  jury. 
as  to  negligence  and  contributory  negligence,  see  Questions  of  Law  and 

Fact, 
negligence  of  or  towards  employees,  p.  575. 
whether  particular  point  is  within  limits  of  depot  grounds,  p.  511. 

RAILROAD  TICKET, 

refreshing  recollection  as  to,  p.  212. 

RAPE, 

attack  on  character  authorizing  corroboration,  p.  290. 

RATE, 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  508. 

RATIFICATION, 

establishing  agency  by  proof  of,  p.  416. 
question  for  jury  as  to,  p.  514. 

READY  FOR  TRIAL, 

efifect  of  announcement  of,  on  right  to  continuance,  p.  26. 

REAL  PARTY  IN  INTEREST, 

parol  evidence  to  explain,  p.  453. 

REASON, 

for  positiveness,  evidence  of,  p.  453. 

REASONABLE  CAUSE, 
certificate  of,  p.  870. 
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REASONABLE  DOUBT, 

necessity  for  proving  crime  beyond,  in  civil  action,  p.  708. 

REASONABLENESS, 

({uestion  for  jury  as  to,  see  Questions  of  Law  and  Fact. 

REBUTTAL, 

anticipatory,  as  part  of  case  in  chief,  p.  158. 
by  proving  ignorance  of  local  usage,  p.  465. 
by  witness  who  has  violated  rule  excluding  witnesses,  p.  182. 
cumulative  evidence  in,  p.  157. 

of  document  first  actually  read  in  argument,  p.  628. 
of  evidence  of  corporate  officer  called  as  witness  by  other  party,  p.  285. 
of  immaterial  evidence  admitted  without  objection,  p.  311. 
of  pleadings  in  other  action,  p.  385. 
of  secondary  evidence,  p.  423. 
on  cross-examination,  p.  220. 

on   re-examination,   of   adverse    inferences   from   evidence   on   cross  ex- 
amination, p.  233. 
order  of  introducing  rebutting  evidence,  p.   156. 
recalling  witness   for,   p.   161. 
receiving  evidence  in  chief  during,  p.  156. 
right  of,  p.  159. 

before  taking  case  from  jurj',  p.  600. 
what  admissible  in,  p.  159. 
what  is  rebutting  evidence  within  rule  as  to  order  of  proof,  p.  1.30. 

RECALLING   WITNESS, 

discretion  as  to  allowing,  p.  161. 

for  purpose  of  laying  foundation  for  impeachment,  p.  242. 

in  case  of  surprise,  p.  166. 

permitting,  immediately  after  consultation  with  counsel,   p.    1 73. 

RECEIPT, 

after  bringing  of  suit,  admissibility,  p.  433. 
conclusiveness  of,  p.  454. 
parol  evidence  to  vary,  p.  454. 
warehouse  receipts,  see  Warehouse  Receipts. 

RECEIVER, 

estoppel  of,  to  contradict  entries  in  corporate  books  of  account  by 
producing,  p.  277. 

postponement  of  ancillary  suit  as  condition  of  postponement  of  pri- 
mary suit,  p.  57. 

qualification  as  juror  of  creditor  in  fund  for  which  receiver  sues,  p.  75. 

RECEPTION, 

of  evidence,  order  of,  see  Order  of  Proof, 
of  verdict,  see  Verdict. 

RECESS  OF  COURT, 
see  Postponement. 

Abbott,  Civ.  ,Tur.  T.— 64. 
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RECITALS, 

of  jurisdictional  facts,  p.  447. 

RECOLLECTION, 

refreshing,  see  Refreshing  Recollection. 

RECONVENTION, 

eflFect  of  plea  in,  on  right  to  voluntary  nonsuit,  p.  487. 

RECORD, 

on  appeal,  see  Appeal, 
impeachment  of  witness  by,  p.  274. 

of  conviction,  necessity  for  proving  use  of,  to  impeach  witness,  p.  264. 
of  former  suit,  permitting  jury  to  take  on  retiring,  p.  720. 
showing  jurisdictional  facts  by,  p.  448. 
Of  judgment. 

generally,  p.  843. 

clerk's  minutes  as  temporary  record,  p.  853. 

in  what  book,  p.  847. 

signing  of,  p.  854. 

time  for,  p.  856. 

RECORD  BOOK, 

entry  of  judgment  in,  p.  848. 

RECORDED  VERDICT, 
amendment  of,  p.   790. 

RECORDING, 

of  judgment,  p.  841. 
Of  verdict. 

clerk's  duty  as  to,  p.  842. 

effect  of  clerk's  failure  to  record  verdict,  p.  843. 

necessity  for  requesting  polling  of  jury  before,  p.  778. 

RECOUPMENT, 

negligence  or  deficiency  in  quantity,  as  ground  for,  p.  135. 

RECOVERY, 

amount  of,  in  verdict,  see  Verdict. 

RECROSS-EXAMINATION, 
when  allowable,  p.  235. 

discretion  as  to  allowing,  p.  235. 

REDUNDANT  MATTER, 

in  pleading,  motion  to  strike  out,  p.  123. 

RE-EXAMINATION, 
of  juror,  p.  99. 
Of  witness. 

calling  out  entire  conversation  on,  p.  234. 

discretion  as  to,  p.  233. 

explaining  on,  circumstances  attending  conviction,  p.  234. 
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EE-EXAMINATION—  (con  tin«B(J) . 
opening  case  to  permit,  p.  166. 
purpose  of,  p.  233. 
right  to,  in  rebuttal,  p.  161. 
scope  of,  p.  233. 

to   rebut   or   neutralize   adverse   inferences   from   evidence   on   cross- 
examination,  p.  233. 

REFEREE, 

answer  of,  as  evidence,  p.  454. 
findings  of,  as  part  of  judgment  roll,  p.  853. 

impeachment  of  witness  by  proof  of  contradictory  statements  on  col- 
lateral matter  before  appointment  of,  p.  270. 
minutes  of,  as  evidence,  p.  451. 

REFRESHING  RECOLLECTION, 

by  improper  means,  necessity  for  objection,  p.  315. 
by  inquiring  as  to  particular  circumstance,  p.  216. 
by  reference  to  standard  authorities,  p.  208. 
from  other  vpitness,  p.  451. 
of  jury  by  testimony  read,  p.  715. 
reference  to  documents  for,  in  opening,  p.  149. 
Use  of  memoranda  for. 
right  to  use,  p.  209. 

necessity  that  writing  be  original,  p.  210. 
necessity  for  independent  recollection  of  facts,  p.  210. 
discretion  of  court  as  to,  p.  210. 
surorise  as  ground  for,  p.  210. 

right,  for  purpose   of  cross-examination,   to  inspect   paper   used  for, 
p.  214. 

REFRESHMENTS, 

sending  out  for,  during  deliberations  of  jury,  p.  726. 

REFUSAL, 

by  jury  to  find,  effect  of,  p.  836. 
of  party  to  testify,  as  admission,  p.  612. 
to  produce  document,  presumptions  from,  p.  699. 
Of  postponement. 

exceptions,  necessity  for,  pp.  60,  338. 

preservation  of,  p.  60. 

right  to,  p.  57. 
review  of  ruling,  p.  57. 

necessity  that  judgment  be  final,  p.  61. 
specification  of  error,  sufficiency,  p.  61. 

REFUSED, 

marking  instructions   as,   p.   653. 

REGULATIONS, 

as  essential  to  qualification  of  juror,  p.  75. 
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REGULATIONS, 

of  carrier,  question  for  jury  as  to  reasonableness  of,  p.  506. 

REITERATION, 

of  offer  of  evidence  in  jury's  hearing,  p.  304. 

REJECTION, 

of  evidence,  see  Evidence. 

REJOINDER, 

right  to  time  for,  after  overruling  motion  to  make  reply  more  specific, 
p.  20. 

RELATION, 

question  for  jury  as  to,  p.  512. 

of  master  and  servant,  p.  513. 
of  principal  and  agent,  p.  513. 

RELATIONSHIP, 

as  showing  interest  of  witness,  p.  611. 
impeachment  of  witness  by  proof  of,  p.  258. 
Of  juror. 

disqualification  of  juror  for,  pp.  79,  81. 

degree  to  which  relationship  disqualifies,  pp.  81,  82. 
excusing  juror  for,  pp.  96,  97. 
inquiring  into  juror's  relationship  to  party,  p.  72. 

RELEASE, 

of  excess  of  verdict  over  amount  demanded,  p.  865. 
question  for  jury  as  to  validity  of,  p.  522. 

RELEVANCY, 

of  evidence,  see  Evidence. 

RELIEF, 

affirmative  relief,  see  Affirmative  Relief. 

RELIGIOUS  SOCIETY, 

asking  prospective  juror  as  to  membership  in,  p.  72, 
cross-examination  as  to  expulsion  from,  p.  232. 
membership  in,  disqualifying  juror,  pp.  78,  85. 

RELUCTANT  WITNESS, 

examination  of,  by  court,  p.  179. 

leading  questions  to,  p.  205. 

right  to  impeach  own  witness,  p.  280. 

REMARKS, 

retaliatory  remarks  in  argument,  p.  633. 
By  trial  judge. 

necessity  for  exception,  p.  341. 
time  for  taking  exception,  p.  350 
to  counsel,  pp.  474,  477. 
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KEMITTITUE, 

for  excess  in  yerdict,  p.  768. 

of  excess  of  judgment  over  amount  demanded  in  complaint,  p.  865. 

of  interest  improperly  allowed,  p.  772. 

REMOTENESS, 

of  reputation  of  witness  sought  to  be  impeached,  p.  262. 
rejection  of  evidence  for,  p.  455. 

KENDITION  OP  JUDGMENT, 
see  Judgment. 

RENEWAL, 

of  exception,  necessity  for,  p.  343. 

of  objection  to  evidence,  necessity,  p.  322. 

of  motion  for  nonsuit  or  direction  of  verdict   v.  598. 

RENTS, 

right  to  open  and  close  in  avowry  for,  p.  130. 

REOPENING, 

discretion  as  to,  pp.  157,  165. 

permitting  reading  of  document  during  argument,  p.  628. 

to  defeat  motion  for  nonsuit,  etc.,  p.  603. 

REPETITION, 

of  fully  answered  questions  to  witness,  p.  178. 
of  motions  for  delay  as  contempt,  p.  3. 
of  objection  to  evidence,  p.  322. 
of  oflFer  of  evidence,  p.  303. 

REPLEVIN, 

application  to  postpone  in,  by  attaching  creditor  after  dismissal  as 

to  him,  p.  9. 
failure  to  find  on  particular  issue,  p.  756. 
requiring  election  in,  necessity  for  exception,  p.  341. 
sufficiency  of  verdict  in,  p.  758. 

REPLY, 

defendant's  right  of,  after  plaintiff's  rebuttal,  p.  160. 

effect  of,  to  restore  plaintiff's  right  to  open  and  close,  p.  144. 

judgment  on  pleadings  for  insufficiency  of,  pp.  Ill,  112. 

plaintiff's  right  to,  in  argument,  p.  142. 

right  to  time  for  rejoinder  after  overruling  motion  to  make  reply  more 

specific,  p.  20. 
what  evidence  admissible  on,  p.  161. 

REPORT, 

of  viewers,  admissibility  of,  to  impeach  witness,  p.  252. 

REPORTER, 

see  Stenographer. 
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REPUTATION, 

comments  by  judge  as  to,  p.  476. 
cross-examination  of  witnesses  to,  p.  226. 
corroboration  of  witness  by  proof  of,  p.  286. 
limiting  number  of  witnesses  as  to,  p.  183. 
hn-peaohment  of  witness  by  proof  of. 
generally,  258. 

general  reputation  for  truth  and  veracity  or  moral  character,  p.  258. 
necessity  for  foundation,  p.  259. 
place  and  time  of  reputation,  p.  262. 
proof  of  conviction,  p.  264. 
proof  of  indictment,  etc.,  p.  265. 
questioning  impeaching  witness,  p.  259. 
specific  acts  or  oflfenses  or  line  of  conduct,  p.  267. 

REQUEST, 

for  instructions,  see  Instructions. 

for  leave  to  prepare  application  of  postponement,  p.  7. 

for  special  interrogatories,  p.  828. 

for  special  verdict,  p.  797. 

for  submission  of  certain  specific  facts  for,  p.  815. 

necessity,  p.  815. 

time  for  making,  p.  797. 

RESEMBLANCE, 

exhibition  of  child  to  show,  p.  391. 

RESERVED  CASE, 

verdict  subject  to  opinion  of  court,  pp.  616,  617. 
setting  aside,  p.  869. 

RES  GESTAE, 

acts  and  declarations  of  strangers,  p.  455. 
complaints  as  to  pain,  p.  434. 
conversation  preceding  acts,  p.  455. 
declarations  separated  from  occasion,  p.  455. 
declarations  under  impulse  of  occasion,  p.  455. 
letters  and  envelopes  as,  p.  449. 

envelope  containing  letter,  p.  449. 
narration  of  past  fact,  p.  456. 

RESIDENCE, 

effect  of,  on  competency  as  juror,  p.  80. 

evidence  of,  as  part  of  case  in  chief,  p.  159. 

excluding  juror  because  of,  p.  97. 

impeachment  of  witness  by  proof  of,  p.  250. 

necessity  for   giving  residences   of   desired  witnesses   in   affidavit   for 

postponement,  p.  50. 
of  informants,  necessity  for  giving  in   affidavit  for  postponement  on 

information,   p.   40, 
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RES  IPSA  LOQUITOE, 

as  raising  question  for  jury,  p.  539. 
question  for  jury  under  rule  of,  p.  565. 

RESPONSIVENESS, 

of  special  verdict  to  pleadings  or  charge,  p.  807. 

of  verdict  to  instructions,  p.  751. 

of  verdict  to  issues,  p.  754. 

of  witness's  answer  to  question,  p.  207. 

RESTATING  TESTIMONY, 

CD  re-examination  of  witness,  p.  162. 

RETALIATORY  STATEMENTS, 
in  argument,  p.  633. 

RETIREMENT, 

custody  of  jury  during,  see  Custody  of  Jury, 
deliberation  of  jury  during,  see  Deliberations  of  Jury, 
submission  to  voluntary  nonsuit  after,  p.  484. 

RETRACTION, 

of  witness  or  question,  p.  313. 

RETURN, 

amendment  of,   to   show  valid   service   as  ground  for   postponement, 
p.  13. 

REVERSIBLE  ERROR, 
see  Prejudicial  Error. 

REVISED  STATUTES, 

permitting  jury  to  take  with  them  on  retiring,  p.  724. 

RIGHT  TO  CLOSE, 
see  Closing. 

RIGHT  TO  JURY  TRIAL, 

judgment   on   special   findings    inconsistent   with    general   verdict    as 

violation  of,  p.  819. 
necessity  for  exception  to  denial  of,  p.  338. 
statutory  nonsuit  as  violation  of,  p.  587. 

RIGHT  TO  OPEN, 
see  Opening. 

ROAD, 

qualification  as  juror  of  petitioner  for,  p.  81. 

ROBBERY, 

cross-examining   witness   as    to    indictment   for,    for   purpose   of    im- 
peachment, p.  267. 

ROENTGEN   RAYS, 

exhibition  of  photograph  by,  p.  399. 
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RUBBER  STAMP, 

question  for  jury  as  to  negligence  in  keeping,  p.   580. 

RULE, 

putting  witnesses  under,  p.   180. 

RULES  OF  DECISION, 

on  application  to  take  case  from  jury,  pp.  606-615. 

RULES  OP  LAW, 

for  guidance  of  jury,  instructions  as  to,  p.  750. 

when  doubtful,  p.   709. 
necessity  that  statements  of,  be  written,  p.  658. 

RULING, 

exception  to,  see  Exceptions. 

comments  by  counsel  on,  p.  624. 

on  offers  of,  and  objections  to,  evidence,  see  chapter  xi.,  pp.  325-334. 

on  requests  for  instructions,  pp.  647-654. 

S. 
SALE, 

question  for  jury  as  to  breach  of  warranty,  p.  529. 
right  to  open  and  close  in  action  for  goods  sold,  p.  139. 

SAMPLES, 

exhibitions  of,  to  jury,  p.  397. 

SANITY, 

see  Insanity. 

SAUCER, 

use  of,  in  swearing  Chinese  witness,  p.  176. 

SAVINGS  BANK, 

question  for  jury  as  to  negligence  of,  p.  580. 

SAW  MILL, 

view  of,  by  jury,  p.  403. 

SCANDALOUS  MATTER, 

in  pleading,  motion  to  strike  out,  p.  123. 

SCARS, 

examination  of,  by  jury,  p.  394. 

SCHOOLS, 

question  for  jury  as  to  propriety  of  reading  Bible  in,  p.  501. 
question  for  jury  as  to  separate  schools  for  colored  children,  p.  501. 

SCIAGRAPH, 

admissibility  of,  p.  466. 

SCIENCE, 

question  for  jury  as  to  meaning  of  terms  of,  p.  532. 
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SCIENTIFIC  BOOKS, 
iis  evidence,  p.  424. 
almanac,  p.  426. 
exact  science,  p.  425. 
history,  etc.,  p.  425. 
inductive  science,  p.  424. 
medical  works,  p.  424. 

permitting  jury  to  take  with  them  on  retiring,  p.  724. 
reading  of,  in  argument,  p.  629. 
to  corroborate  witness,  p.  294. 
use  of,  on  examination  of  witness,  p.  208. 

SCIENTIFIC  PRINCIPLES, 

setting  aside  verdict  as  contrary  to,  p.  702. 

SCINTILLA  OF  EVIDENCE, 

obsolescence  of  doctrine,  p.  607. 

submitting  case  to  jury  in  case  of,  pp.  584,  597. 

SCIRE  FACIAS, 

to  revive  judgment,  postponement  of,  p.  13. 

SCOTCH  COVENANTOR, 

mode  of  swearing  as  witness,  p.  175. 

SEAL, 

of  corporation,  presumption  from,  p.  428. 
of  notary,  judicial  notice  of,  p.  452. 

SEALED  VERDICT, 

.announcement  or  reading  of,  p.  842. 

correction  of,  by  jury,  p.  786. 

disclosure  of  nature  of,  by  jury,  p.  726. 

effect  of  accidental  unsealing,  p.  791. 

opening  of,  in  absence  of  judge,  p.  775  . 

power  to  direct  jury  to  return,  p.  795. 

power  to  require  jury  to  correct,  p.  786. 

power  of  jury  to  correct,  p.  785. 

punishing  juror  for  dissenting  from,  p.  780. 

right  to  have  jury  polled,  p.  776. 

signing  of,  p.  791. 

time  for  opening,  p.  791. 

waiver  of  right  to  poll  jury  by  consent  to,  p.  776. 

SECONDARY  EVIDENCE, 

see  Best  and  Secondary  Evidence. 

SECOND  POSTPONEMENT, 
see  Postponement. 

SECRET, 

.    trade  secrets,  see  Trade  Secrets. 
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SECRET  SOCIETY, 

asking  prospective  juror  as  to  membership  in,  p.  72. 
disqualification  as  juror  by  membership  in,  p.  85. 

SECURITY  FOR  COSTS, 

necessity  for  exception,  p.  340. 

SELECTION  OF  JURY, 

see  Impaneling  the  Jury. 

SELECTMEN, 

admissibility  of  record  of,  to  impeach  witness,  p.  252. 

SELF-CRIMINATION, 

privilege  of  witness  against,  see  Privilege  of  Witness. 

SENIOR  COUNSEL, 

absence  of,  as  ground  for  continuance,  p.  28. 

SEPARATE  DEFENSES, 

instructing  jury  to  render  separate  verdict  on,  p.  675. 

SEPARATE  VERDICTS, 

on  separate  defenses,  p.  675. 

SEPARATION  OF  JURY, 

after  sealing  verdict,  p.  791. 

on  adjournment  during  progress  of  trial,  p.  713. 

without  consent  of  court,  p.  713. 

SERVANT, 

see   Master   and   Servant. 

SERVICE, 

of  summons,  postponement  for  recency  of,  p.  12. 
of  summons,  postponement  to  procure,  p.  13. 

SET-OFF, 

see  Counterclaim;   Recoupment. 

SETTING  ASIDE  JUDGMENT, 

pending  exceptions  to  general  term,  p.  867. 

SETTING  ASIDE  VERDICT, 
see  also  New  Trial, 
chance  verdict,  p.  781. 
discretion  of  court  as  to,  p.  594. 
for  inadequacy,  p.  769. 
for  irregularity  in  polling  jury,  p.  779. 
for  refusal  to  poll  jury,  p.  776. 
quotient  verdict,  p.  782. 
third  verdict,  p.  749. 
verdict  contrary  to  law.  p.  751. 
verdict  taken  subject  to  opinion  of  court,  p.  809. 
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SETTLEMENT, 

see  Compromise  and  Settlement 

SEVERAL  DEFENDANTS, 
see  Codefendants. 

SEVERAL  DOCUMENTS, 

sending  all  out  with  jury  during  deliberation,  p.  724. 

SEVERANCE, 

of  issues,  p.  138. 

SHAM  PLEADING, 

striking  out,  pp.  124,  125. 

SHERIFF, 

right  to  postponement  to  bring  in  makers  of  bond  as  parties,  p.  13. 

SHOOTING, 

reasonableness  of  excuse  for,  as  question  for  jury,  p.  505. 

SHORTHAND  REPORTER, 
see  Stenographer. 

SICKNESS, 
see  Illness. 

SIDEWALKS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and 

Law. 
question  for  jury  as  to  whether  obstruction  of,  is  nuisance,  p.  502. 

SIGNALS, 

question  for  jury  as  to  negligence  in  regard  to,  p.  554. 

SIGNATURES, 

cross-examination  of  experts  as  to  genuineness  of,  p.  225. 

of  foreman  to  verdict  copied  in  judgment,  p.  842. 

to  charge,  p.  661. 

to  requested  instructions,  p.  643. 

SIGNATURE  STAMP, 

question  for  jury  as  to  negligence  in  keeping,  p.  579. 

SIGNING, 

of  record  of  judgment,  p.  854. 

of  special  finding  by  foreman  of  jury,  p.  815. 

of  verdict,  p.  745. 

sealed  verdict,  p.  791. 

«IGNS, 

deaf  mutes  giving  evidence  by,  p.  236. 

SIMILAR  ACTS  AND  FACTS, 
proof  of  agency  by,  p.  416. 
impeaching  witness  by  proof  of,  p.  250. 
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SIMILAR  STATEMENTS, 

corroboration  of  witness  by  proof  of,  p.  286. 

SIMPLICITY, 

in  instructions,  p.  662. 

SINGLENESS, 

of  questions  submitted  to  jury,  p.  832. 
of  special  verdict,  p.  809. 

SINGLING  OUT  ISSUES, 
in  instructions,  p.  670. 

SKILL, 

of  expert  witness,  see  Expert  Witness. 

SLANDER, 

see  Libel  and  Slander. 

SLEEPING  CAR, 

Question  for  jury  as  to  sufficiency  of  watch  over,  p.  548. 

SLEEPING  CAR  PORTER, 

question  for  jury  as  to  carrier's  liability  for  assault  by,  p.  515. 

SLIGHT  OPINION, 

qualification  of  juror  forming,  p.  87. 

SNOW, 

on  sidewallc,  question  for  jury  as  to  negligence,  p.  549. 

SOCIAL  INTIMACY, 

asking  young  child  as  to,  when  testifying,  p.  177. 

SPECIAL  BAIL, 

calling  another  juror  by  commissioner  of,  p.  102. 

SPECIAL  DEMURRER, 

to  reach  defective  statement  of  material  averment,  p.  124. 

SPECIAL  FINDINGS, 

see  also  Special  Interrogatories;    Special  Questions;   Special  Verdict. 

generally,  see  chapter  xxvii.,  B,  pp.   827-840. 

distinguished  from  special  verdict,  p.  639. 

effect  of  failure  to  find,  pp.  813,  836. 

failure  of  foreman  of  jury  to  sign,  p.  815. 

inconsistency  between,  pp.  810,  840. 

inconsistency  with  general  verdict,  pp.  808,  819,  820,  840,  898. 

jury's  failure  or  refusal  to  find,  pp.  813,  836. 

party's  right  to  have  general  verdict  rendered   also,   p.   837. 

sufBcieney  of,  p.  835. 

unsupported  by  evidence,  p.  749. 

SPECIAL  INTERROGATORIES, 

see  also   Special  Findings;   Special   Questions;    Special  Verdict, 
calling  for  categorical  answers,  p.  Sl-i 
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SPECIAL  INTERROGATORIES—  ( continued) . 
clearness  and  conciseness  of,  pp.  809,  812. 
correcting  when  inconsistent  with  general  verdict,  p.  827. 
for  special  verdict,  numbering  of,  p.  817. 
framing  special  verdict  by  means  of,  p.  817. 
inconsistency  between  answers  to,  pp.  810,  840. 
necessity  for  calling  for  finding  of  single  fact  only,  p.  810. 
necessity  for  signature  to,  p.  745. 
not  calling  for  ultimate  facts,  p.  805. 
on  matters  covered  by  other  interrogatories,  p.  804. 
presumption  in  favor  of,  as  against  general  verdict,  p.  820. 
propriety  of  court's  revising,  p.  815. 

requiring  answer  to,  in  addition  to  general  verdict,  p.  819. 
requisites  of,  p.  804. 

state  statutes  as  to  in  the  Federal  courts,  p.  643. 
submission  of,  to  counsel,  p.  833. 
sufficiency  of  answer  to,  p.  835. 
time  for  submitting  to  jury,  p.  830. 
withdrawal  of,  p.  834. 

SPECIAL  LIST, 

exhaustion  of,  before  calling  additional  jurors,  p.  102. 

SPECIAL  QUESTIONS, 

see  also   Special  Findings;    Special  Interrogatories;    Special   Verdict. 

generally,  see  chapter  xxvii.,  B,  pp.  827-840. 

distinguished  from  special  verdict,  p.  639. 

cxclusiveness  of,  when  wholly  inconclusive,  p.  809. 

inconsistency  of  answers  to,  with  general  verdict,  p.  838. 

insisting  on  answers  to,  p.  834. 

insisting  on  general  verdict  when  special  questions  are  answered,  p.  837. 

inspection  of,  p.  833. 

nature  and  form  of,  p.  831. 

necessity  for  calling  for  finding  of  single  fact  only,  p.  810. 

objections  to,  p.  833. 

on  immaterial  fact,  failure  to  answer,  p.  804. 

power  of  court  to  put,  p.  827. 

requiring  correction  of  verdict  by  answering,  p.  787. 

submission  of,  as  basis  of  special  verdict,  pp.  797,  814. 

sufficiency  of  answer  to,  p.  835. 

time  for  putting,  p.  830. 

withdrawal  of,  pp.  833,  835. 

SPECIAL  VERDICT, 

see  also  Special  Findings;  Special  Interrogatories;   Special  Questions, 
generally,  see  chapter  xxvii.,  A.  pp.  793-827. 
construction  of,  p.  821. 

reasonable  construction,  p.  801. 
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SPECIAL  VEnmCfF— (continued). 
correction  of,  pp.  823-827. 

by  amendment,  p.  823. 

by  new  trial,  p.  826. 

by  rejecting  surplusage,  p.  823. 

by  venire  de  novo,  p.  825. 

denial  of  venire  de  novo  where  verdict  suflBcient  after  rejecting 
surplusage  in,  p.  747. 
defectiveness  of,  p.  808. 
definition  of,  pp.  639,  794. 
distinguished  from  special  questions,  p.  639. 
effect  of,  p.  814. 
formal  conclusion  of,  p.  817. 
formal  preparation,  p.  814. 
form  of,  p.  816. 

discretion  as  to,  p.  816. 

instructions  as  to,  p.  818. 
inconsistency  with  general  verdict,  pp.  808,  810,  820,  838. 
indirect  findings,  p.  840. 
informality  in,  p.  809. 

instruction  as  to  effect  of  answers  in,  p.  818. 
insufficiency  of,  p.  808. 

necessity  for  deciding  exact  point  in  issue,  p.  754. 
office  of,  p.  795. 

power  of  judge  to  require,  p.  796. 
preparation  of,  p.  814. 
presumption  in  favor  of,  p.  820. 
recording  of,  p.  842. 

remedy  where  finding  in  is  against  preponderance  of  evidence,  p.  751. 
right  to  general  verdict  as  well,  p.  837. 
right  to  judgment  on,  against  general  verdict,  p.  820. 
right  of  jury  to  render,  p.  795. 
stating  amount  of  recovery  in,  pp.  761,  764. 
surplusage  in,  p.  747. 
time  for  requesting,  p.  797. 
union  of  special  with  general  verdict,  p.  819. 
Statement  of  facts  and  issues. 
generally,  pp.  798-814. 
general  rules,  p.  798. 
admitted  facts,  p.  803. 
clearness  and  directness,  p.  812. 
definiteness  and  certainty  required,  p.  808. 
disregarding  matters  outside  issues,  p.   823. 
effect  of  omission  to  find,  p.  813. 

facts  as  distinguished  from  conclusions  of  law,  p.  802. 
facts  as  distinguished  from  evidence,  p.  800. 
facts  implied  by  law,  p.  803. 
facts  not  sustained  by  proof,  p.  806. 
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SPECIAL  YEKDICT— [continued). 
findings  outside  of  issues,  p.  806. 
formal  conclusions,  p.  813. 
immaterial  facts,  p.  804. 
inconsistency,  pp.  808,  810. 

limitation  to  material  and  litigated  issues,  p.  799. 
reference  to  extrinsic  facts,  p.  807. 
responsiveness  to  pleadings  or  charge,  p.  807. 
singleness  and  independence,  p.  809. 
subdivision  of  issues,  p.  811. 
uncontroverted  facts,  p.  803. 

SPECIFIC  ACTS, 

corroboration  in  case  of  attack  by  proof  of,  p.  289. 
impeachment  of  witness  by  proof  of,  p.  267. 

SPECIFICATION  OF  ERROR, 
in  exceptions,  p.  362. 
to  review  ruling  and  application  for  continuance,  p.  61. 

SPECIFIC  PERFORMANCE, 

certainty  of  verdict  in  action  for,  p.  758. 

SPECTATORS, 

exclusion   of,   p.   4. 

SPEED, 

in  highway,  question  for  jury  as  to  negligence  in,  p.  549. 
of  street  car,  question  for  jury  as  to  negligence  in,  p.  558. 

SPEEDY  TRIAL, 

necessity  for,  p.  2. 

necessity  for  exception  to  grant  of  motion  for,  p.  338. 

right  to,  p.  7. 

STARVING  JURY, 

to  induce  agreement  on  verdict,  p.  737. 

STATE, 

right  to  require  service  of  witnesses  without   compensation,  p.   194. 

STATEMENT, 

of  account  sued  on,  p.  9. 

STATEMENT  OF  FACT, 

necessity  for  connecting  several  papers  relied  on,  p.  456. 

STATEMENTS, 

of  counsel,  permitting  jury  to  take  with  them  on  retiring,  p.  723. 

STATING  EVIDENCE, 

in  instructions,  pp.  685,  687. 

STATING  ISSUES, 

necessity  for,  in  instrvictions,  p.  670. 
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STATUTE  OF  FRAUDS, 
law  governing,  p.  456. 
oral  evidence  to  establish  trust,  p.  462. 

STATUTE  OP  LIMITATIONS, 

cross-examination  of  witness  as  to  pleading,  p.  232. 
effect  of,  on  right  to  claim  privilege  as  witness,  p.  188. 

STATUTES, 

construction  of,  as  function  of  court,  p.  528. 

duty  of  judge  to  interpret,  p.  496. 

parol  evidence  as  to,  p.  452. 

reading  to  jury  as  part  of  charge,  p.  657. 

STAY, 

entry  of  judgment  pending,  p.  857. 
of  entry  of  judgment,  p.  857. 

STAYING  ANOTHER  SUIT, 

as  condition  of  postponement,  p.  57. 

STENOGRAPHER, 

noting  of  exceptions  by,  p.  366. 

proving  former  testimony  by,  to  impeach  witness,  p.  254. 

stipulation  for  entry  of  exceptions  by,  p.  354. 

taking  down  of  oral  charge  by,  p.  659. 

STENOGRAPHER'S  NOTES, 

jury's  right  to  have  them  read,  p.  715. 
proving  former  testimony  by,  p.  456. 

authentication  of,  p.  456. 

to  impeach  witness,  p.  255. 
reference  to,  to  supply  omission,  p.  162. 
refreshing  recollection  from,  p.  214. 

STIPULATION, 

against  abatement  on  granting  continuance  for  party  dangerously  ill, 

p.  56. 
as  to  competency  of  witness  as  to  value,  effect,  p.  224. 
as  to  exceptions,  p.  354. 
as  to  facts,  effect,  p.  457. 

extending  time  to  answer  or  demur,  effect,  p.   127. 
for  entry  of  verdict  by  clerk,  p.  471. 
for  postponement,  p.  62. 

STOCKHOLDERS, 
see   Corporations. 

STOPPING  THE  CASE, 

generally,  see  chapter  xix.,  pp.  482-494. 
sickness  interrupting  trial,  p.  493. 
voluntary  nonsuit,  see  Voluntary  Nonsuit, 
withdrawal  of  juror,  see  Withdrawal  of  Juror. 
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STREET  RAILWAYS, 

question  for  jury  as  to  negligence,  p.  558. 

contributory  negligence  on  trades,  p.  559. 
contributory  negligence  of  children,  p.  561. 
negligence  towards  children,  p.  561. 

STRIKING  OUT, 

defective  parts  from  requested  instructions,  p.  651. 

of  deposition,  p.  374. 
Evidence. 

generally,  see  chapter  xiii.,  pp.  367-377. 

after  adversary's  omission,  p.  371. 

after  omitting  to  object,  p.  368. 

after  unsuccessful  objection,  p.  372. 

depositions,  p.  374. 

evidence  apparently  competent  when  offered,  p.  321. 

evidence  becoming  illegal  after  giving  of,  p.  368. 

for  failure  to  supply  defects,  p.  308. 

incompetent  evidence,  p.  320. 

instructions   on   refusal,   p.   690. 

irresponsive  answer,  pp.  207,  308. 

motion  for,  p.  368. 
delay  in,  p.  374. 
form  of,  p.  375. 

necessity  for   exception,   p.   343. 

on  discovery  of  incompetency  of  witness,  p.  173. 

power  of  court,  p.  376. 

specifying  evidence  in,  p.  375. 

specifying  grounds  in,  p.  375. 

sufficiency  of  exception  to,  p.  356. 

where  part  of  evidence  is  admissible,  p.  373. 

where  right  to  cross-examination  is  lost,  p.  213. 
Pleadings. 

generally,  pp.  123-126. 

discretion  of  court,  p.  126. 

indefinite  or  uncertain  allegations  in  complaint,  p.  106. 

motion  to  make  more  definite  and  certain,  p.  127. 

necessity  for  exception,  p.  338,  340. 

of  demurrer,  necessity  for  exception,  p.   338. 

of  denials,  effect  on  right  to  open  and  close,  p.  141. 

of  unverified  answer,  p.  115. 

taking  facts  well  pleaded  as  true,  p.  123. 

time  for  motion,  p.  123. 
Verdict. 

finding  of  imdisputed  facts  from  special  verdict,  p.  804. 

immaterial  part  of  special  verdict,  p.  805. 

material  finding  from  verdict,  p.  750. 
from  special  verdict,  p.  824. 
Abbott,  Civ.  Jur.  T.— 65. 
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STRUCK  JURY, 

excusing  postmaster  from,  p.  98. 
right  to  peremptory  challenges  in,  p.  92. 

SUA  SPONTE, 

amendment  of  verdict  by  reducing  amount,  p.  789. 
excusing  juror,  p.  100. 
grant  of  nonsuit,  p.  493. 
instructions  to  jury,  p.  640. 

involuntary  nonsuit  or  direction  of  verdict,  p.  .585. 
stopping  of  improper  argument  of  counsel,  p.  634. 
submitting  special  questions  to  jury,  p.  828. 
vacation  of  verdict  contrary  to  law,  p.  752. 

SUBDIVISION  OF  ISSUES, 
in  special  verdict,  p.  811. 

■  SUBillSSION  OF  CASE  TO  JURY, 
see  Taking  Case  from  Jury. 

see  also  Special  Findings;    Special  Interrogatories;    Special  Verdict, 
by  instructions,  see  Instructions, 
discretion  as  to  submitting  special  issues,  p.  796. 
for  purpose  of  special  verdict,  p.  814. 

SUBMISSION  TO  VOLUNTARY  NONSUIT, 
see  Voluntary  Nonsuit. 

SUBPCENA. 

effect  of  neglect  to  subpoena  absent  witness  on  right  to  postponement 

pp.  32-34. 
issuance  of,  as  showing  diligence  to  obtain  evidence,  p.  39. 

SUBPOENA  DUCES  TECUM, 

effect  of  appearance  in  court  of  witness  served  with,  after  grant  of 
continuance,  p.  34. 

SUBSCRIBING  WITNESS, 
impeachment  of,  p.  282. 
interest  of,  after  attestation,  effect,  p.  459. 
to  prove  execution  of  instrument,  p.  457. 

death  of,  p.  458. 

interest  or  incompetency  of,  p.  458, 

illness  of,  p.  458. 

temporary  absence  of,  p.  458. 
to  will,  cross-examination  of,  p.  225. 

SUBSTITUTED  PETITION. 

as  ground  for  postponement,  p.  16. 

SUBSTITUTED  REQUEST, 
for  instructions,  p.  654. 
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SUBSTITUTION, 

of  judges,  in  case  of  sickness,  p.  493. 

of  juror  resuming  trial  after,  p.   102. 

of  party  plaintiff,  necessity  for  exception,  p.  338. 

SUDDEN  DEATH, 

of  witness,  as  ground  for  postponement,  p.  36. 

SUDDEN  ILLNESS, 

of  party,  as  ground  for  postponement,  p.  26. 

SUFEICIENCY, 

of  evidence,  see  Evidence. 

SUICIDE, 

insured's  predetermination  to  commit,  question  for  jury  as  to,  p.  522. 
opinion  as  to  whether  suicide  is  evidence  of  insanity  as  disqualifying 
juror,  p.  88. 

SUIT, 

other  suit  pending  as  ground  for  continuance,  p.  10. 

SUMMARY  PROCEEDING, 

necessity  for  bill  of  exceptions  in,  p.  336. 

SUMMING  UP, 

in  charge  to  jury,  p.  685. 

SUMMONS, 

as  part  of  judgment  roll,  p.  853. 
postponement  for  recency  of  service  of,  p.  12. 

SUNDAY, 

effect  of  postponement  to,  p.  64. 

exclusion  of,  in  computing  time,  p.  859. 

question  for  jury  as  to  necessary  work  on,  p.  509. 

reception  of  verdict  on,  p.  773. 

rendition  of  judgment  on,  p.  858. 

SUPERFLUOUS  ALLEGATION, 

effect  of  failure  to  prove,  p.  675. 

SUPERIOR  COURT. 

other  engagements   of  counsel   in,   as   ground   for  postponement,   pp. 
30,  31. 

SUPPLEMENTAL  ACCOUNT, 

filing  of,  as  ground  for  continuance,  p.  23. 

SUPPLEMENTAL  AFFIDAVIT, 

to  support  application  for  continuance,  p.  44. 

SUPPLEMENTAL  PLEADING, 

filing  of,  as  ground  for  postponement,  p.  15. 
necessity  for  exception  to  ruling  as  to,  p.  340. 
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SURPLUSAGE, 

in  special  verdict,  pp.  805,  823. 
in  verdict,   pp.   747,  764,  766. 

improper  allowance  of  interest  as,  p.  772. 
striking  out  identical  cause  of  action  as,  p.  H6. 

SURPRISE, 

as  ground  for  postponement,  see  Postponement, 
as  ground  for  vpithdrawing  juror,  p.  488. 
at  unexpectedly  adverse  testimony,  p.  210. 
impeacliment  of  own  witness  in  case  of,  p.  278. 
permitting  leading  questions  to  own  witness  for,  p.  205. 
reopening  case  where  party  taken  by,  p.  166. 

SURREBUTTAL, 

evidence  admissible  on,  p.   161. 
necessity  for  allowing,  effect  of,   p.   160. 

SUSPENSION  OF  JUDGMENT, 

pending  exceptions  to  appellate  division,  p.  86(}. 

SUSTAINING  WITNESS, 
competency  of,  p.  286. 

SWEARING, 
see  Oath. 

SYMPATHY, 

attempt  to  arouse  in  counsel's  argument,  p.  626. 


T. 

TABULATIONS, 

reading  in  evidence  statistics  of,  in  scientific  works,  p.  209. 

TAKING  CASE  FROM  JURY, 

see  chapter  xxii.,  pp.  581-617. 

as  to  one  of  several  coplaintiffs,  p.  601. 

by  compulsory,  nonsuit,  see  Compulsory  Nonsuit. 

by  direction  of  verdict,  see  Direction  of  Verdict. 

by  demurrer  to  evidence,  see  Demurrer  to  Evidence. 

by  voluntary  nonsuit,  see  Voluntaiy  Nonsuit. 

by  withdrawal  of  juror,  see  Withdrawal  of  Juror. 

mode  of  applying  for,  pp.  598-606. 

motion  by  both  parties  for  verdict,  p.  605. 

motion  by  one  of  several  codefendants,  p.  601. 

plaintiff's  course  to  defeat  motion  for,  p.  603. 

plaintiff's  motion  for  verdict,  p.  603. 

power  of  court,  p.  582. 

right  of  party,  p.  585. 

alphabetical  table  of  states  showing  proper  practice,  pp.  .■)85-.'i!)4. 
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TAKIXG  CASE  FROM  JVRY— (continued). 
right  to  take  case  from  jury,  pp.  582-.'i98. 
test  of  right  to  go  to  jury,  p.  594. 
time  for  defendant's  application,  pp.  598-600. 

after  final  close  of  case,  p.  600. 

after  full  cross-e.\amination,  p.  600. 

after  strict  cross-examination,  p.  599. 
Rules  of  decision. 

affirmative  testimony  met  only  by  negative,  p.  613. 
considering  contents  of  pleading  together,  p.  606. 
different  inferences,  p.  609. 
expert  testimony,  p.  614. 

general  rule  as  to  assuming  truth  of  adversary's  evidence,  p.  606. 
interested  testimony,  p.  611. 

meeting  direct  by  circumstantial  evidence,  p.  612. 
mode  of  taking  case  from  jury,  p.  615. 
nominal  damages,  p.  615. 

party's  admission  by  failure  to  testify,  p.  612. 
positive  testimony  met  only  by  conclusion  of  law,  p.  613. 
sufficiency  of  evidence,  p.  607. 
uncontradicted  evidence  of  specific  fact,  p.  614. 
Verdict  subject  to  opinions  of  court. 
generally,  pp.  616,  617. 
contest  as  to  facts,  p.  617. 
determining  amount,  p.  617. 
effect  of  consent,  p.   617. 
questions  of  evidence,  p.  617. 
setting  aside,  p.  869. 
when  may  be  directed,  p.  616. 

TALESMEN, 

disqualification  of,  for  service  as  juror  in  other  case,  p.  78, 
excusing  of,  from  jury,  p.  102. 
peremptory  challenge  of,  p.  94. 

TAMPERING, 

with  witness  or  juror,  proof  of,  p.  460. 
by  adverse  party,  p.  460. 
by  agent  of  adverse  party,  p.  460. 
right  to  explain,  p.  460. 

TANGIBLE  OBJECTS, 

permitting  jury  to  take  with  them  on  retiring,  p.  719. 

TAXPAYER, 

exclusion  of,  as  juror,  p.  98. 
interest  as  disqualifying  juror,  p.  80. 
necessity  for  jurors  being,  pp.  74,  75. 

TAX  RETURNS, 

admissibility  of,  to  impeach  witness,  p.  252. 
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TEARS, 

shedding  of,  in  action  for  death  as  ground  for  discharging  jury,  p.  494. 

TECHNICAL  TERMS, 

in  instructions,  defining  and  explaining,  p.  668. 
in  pleading,  right  to  give  to  jury,  p.  674. 

TELEGRAMS, 

announcing   party's   inability  to   attend   as   ground   for   continuance, 

p.  25. 
as  connected  part  of  correspondence,  p.  461. 
as  primary  evidence,  p.  461. 
excusing  absent  juror  on  receipt  of,  p.  99. 

TELEGRAPH  COMPANIES, 

question  for  jury  as  to  negligence  of,  p.  578. 

TELEPHONE, 

message  by,  how  proved,  p.  461. 

TEMPORARY  SUSPENSION, 

nf  trial  for  absent  witness,  p.  39. 

TENANT, 

see  Landlord  and  Tenant. 

TERM, 

receiving  verdict  after  expiration  of,  p.  773. 

TERMS, 

on  granting  voluntary  nonsuit,  p.  486. 

TERRITORY, 

judicial  notice  of  laws  of,  p.  448. 

TESTIMONY, 
see  Evidence. 

THANKSGIVING  DAY, 

docketing  judgment  on,  p.  859. 
effect  of  adjournment  to,  p.  64. 

THEFT, 

cross-examining  witness  as  to  indictment  for,  for  purpose  of  impeach- 
ment, p.  267. 

THIRD  PERSONS, 

acts  and  declarations  of,  admissibility,  p.  455. 
reference  to,  answer  as  evidence,  p.  454. 
right  of,  to  address  jury,  p.  619. 

THIRD  POSTPONEMENT, 
see  Postponement. 

THIRD  VERDICT, 

power  of  trial  iv.<^^e  to  set  aside,  p.  749. 
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THREATS, 

inducing  agreement  of  jury  bj-,  p.  736. 

TIMBER, 

question  for  jury  as  to  reasonableness  of  time  for  removal,  p.  507. 

TIME, 

complaint  by  judge  of  consumption  of,  p.  476. 

computation  of,  pp.  465,  530,  857. 

failure  to  specify  time  to  which  cause  is  adjourned  by  justice,  p.  67. 

for  application  to  postpone,  pp.  8,  39. 

for  challenge  to   juror,  pp.  89,  93. 

for  correction  of  verdict  by  jury,  p.  785. 

for  deliberation  of  jury,  length  of,  p.  715. 

for  entry  and  record  of  judgment,  p.  856. 

for  exceptions,  pp.  350,  712. 

for  keeping  jury  together  to  induce  agreement,  p.  736. 

for  making  admission  entitling  defendant  to  open  and  close,  pp.  142, 

143. 
for  making  admissions  or  request  to  open  and  close,  p.  144. 
for  motion  for  judgment  on  pleadings,  pp.  110,  115. 
for  motion  to  dismiss,  p.  110. 
for  motion  to  strike  out  evidence,  pp.  369,  374. 
for  motion  to  strike  out  improper  matter  in  pleading,  p.  123. 
for  motion  to  strike  out  pleading,  p.   125. 

for  nonsuit,  direction  of  verdict  or  demurrer  to  evidence,  pp.  598-000. 
for  objecting  to  indefiniteness  and  uncertainty  in  pleading,  p.  127. 
for  objection  to  evidence,  p.  319. 
for  official  authentication  of  act,  p.  418. 
for  opening  sealed  verdict,  p.  791. 
for  peremptory  challenge,  p.  93. 
for  receiving  verdict,  p.  773. 
for  requesting  instructions,  p.  731. 
for  requesting  special  verdict,  p.  797. 
for  request  that  instructions  be  written,  p.  643. 
for  requiring  election  between  counts,  p.  121. 
for  ruling  on  order  in  which  counsel  shall  address  jury,  p.  620. 
for  signing  judgment,  p.  855. 
for  submitting  special  questions  to  jury,  p.  830. 
for  view  by  jury,  p.  406. 
necessity   for   notice   of   entering   judgment   to   fix   time   to   move   for 

new  trial,  p.  847. 
of  excluding  juror,  p.  99. 

of  postponement  by  justice  of  the  peace,  pp.  64-67. 
of  reputation  of  witness  sought  to  be  impeached,  p.  262. 
presumption  of,  from  date,  p.  428. 
proof  of  custom  as  to  mode  of  reckoning,  p.  465. 
reasonableness  of,  as  question  for  jury,  pp.  506,  511. 
system  for  reckoning,  pp.  465,  530. 
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TIME —  ( continued ) . 

to  apply  for  additional  allowance,  p.  871. 
to  assail  petition  for  insufficiency,  p.  105. 
to  object  to  competency  of  witness,  p.  172. 
to  request  polling  of  jury,  p.  778. 
to  submit  to  voluntary  nonsuit,  p.  482. 

TOTAL  DISABILITY, 

question  for  jury  as  to,  p.  517. 

TOTAL  LOSS, 

question  for  jury  as  to,  p.  531. 

TRACTION  ENGINE, 

question  for  jury  as  to  anticipating  crossing  of  bridge  by,  p.  549. 

TRADE, 

proof  of  usage  of,  p.  465. 

TRADE   FIXTURES, 

question  for  jury  as  to  tenant's  right  to  remove,  p.  520. 

TRADEMARK, 

privilege  against  disclosing  ingredients  of  manufactures  in   action  to 
restrain  use  of,  p.  185. 

TRADE  SECRET, 

privilege  of  witness  against  disclosure  of,  p.  184. 

TRAFFIC  AGREEMENT, 

monopolistic  nature  of,  as  mixed  question  of  law  and  fact,  p.  497. 
question  for  jury  as  to  monopolistic  nature  of,  p.  528. 

TRANSCRIPT, 

from  books  of  original  enti-y,  admissibility,  p.  421. 

of  reporter's  notes,  use  of,  to  impeach  witness,  p.  255. 

on  appeal,  setting  out  motion  to  compel  election  in,  p.  122. 

TRANSIENT  WITNESS, 

postponement  for  absence  of,  p.  34. 

TREATING, 

of  jurors  by  party,  p.  726. 

TREBLE  DAMAGES, 

mode   of   allowing,   p.    710. 
sufficiency  of  verdict  for,  p.  762. 

TRESPASS, 

disqualification  of  juror  in  action  of,  p.  77. 

sufficiency  of  verdict  "for  the  plaintiffs"  in  action  of,  p.  760. 

verdict  for  inadequate  damages  in,  p.  770. 

TRESPASS  TO  TRY  TITLE, 

right  to  open  and  close  in  action  on,  p.  137. 


INDEX.  1033 

TRIAL, 

absence  of  judge  during,  p.  468. 

argument  of  counsel,  see  Argument. 

demurrer  to  evidence,  see  Demurrer  to  Evidence. 

direction  of  verdict,  see  Direction  of  Verdict. 

eflFect  of  admissions  offered  at,  on  right  to  open  and  close,  p.  141. 

exceptions,  see  Exceptions. 

examination  of  adversary  before,  p.  432. 

former  trial,  see  Former  Trial. 

instructions,  see  Instructions. 

objections,  see  Objections. 

of  challenge  to  juror,  p.  90. 

outside  of  court  room,  p.  472. 

questions  of  law  and  fact,  see  Questions  of  Law  and  Fact. 

resumption  of,  after  substituting  juror,  p.  102. 

right  to  jury  trial,  see  Eight  to  Jury  Trial. 

sending  minutes  of,  to  jury,  p.  479. 

sickness  interrupting,  p.  493. 

special  findings,  see  Special  Findings. 

special  interrogatories,  see  Special  Interrogatories. 

special  questions,  se  Special  Questions. 

special  verdict,  see  Special  Verdict. 

striking  out  evidence,  see  Striking  Out. 

verdict,  see  Verdict. 

TRIAL  JUDGE, 
see  Judge. 

TRUST, 

oral  evidence  to  establish,  p.  462. 

TRUSTEE  PROCESS, 
see  Garnishment. 

TRUSTY, 

corroboration  of  exconvict  by  proof  of  having  been,  p.  289. 

TRUTH, 

corroboration  of  witness  by  proof  of  reputation  for,  p.  286. 
cross-examination  of  witness  as  to  reputation  for,  p.  226. 
impeachment  of  character  of  adversary  for,  p.  284. 
impeachment  of  witness  by  proof  of  general  reputation  for,  p.  258. 
own  witness,  p.  274. 

proof  of  specific  acts  or  offenses  affecting,  p.  267. 
of  evidence,  question  based  on  hypothesis  of,  p.  199. 

TRUTHFULNESS, 

interrogating  witnesses  to  test,  p.  177. 

TURNTABLE, 

evidence  of  precautions  after  accident  on,  p.  434. 
question  for  jury  as  to  negligence  in  regard  to,  p.  563. 
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TURPITUDE, 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  268 

TWELVE  MEN, 

necessity  for  verdict  by,  782. 

TYPOGRAPHICAL  ERROR, 
in  instructions,  p.  668. 


U. 


ULTIMATE  FACTS, 

as  distinguished  from  evidential  facts,  p.  800. 
jury's  duty  to  determine  inferences  from,  p.  802. 
submitting  interrogatories  not  calling  for,  p.  805. 

UNANIMITY, 

of  jurors,  p.   782. 

UNCERTAINTY, 

as  to  finding  or  recovery,  p.  758. 

in  offer  of  evidence,  p.  300. 

in  pleading,  remedy  for,  p.  126. 

in  special  verdict,  p.  808. 

in  verdict  as  to  prevailing  parties,  p;  756. 

UNCHASTITY, 

impeachment  of  female  witness  by  proof  of,  p.  268. 

UNCONTRADICTED  EVIDENCE, 
right  to  nonsuit,  etc.  on,  p.  614. 
right  of  jury  to  disregard,  p.  700. 
submitting  to  jury  issue  established  by,  670. 

UNCONTROVERTED  FACTS, 

finding  of,  in  special  verdict,  p.  804. 

UNDERSTANDING, 

as  to  what  agreement  was,  testimony  as  to,  p.  207. 

UNDERTAKING, 

to  procure  continuance  before  justice  of  the  peace,  p.  66. 
to  procure  postponement  by  justice  of  the  peace,  p.  66. 

UNDISCLOSED  PRINCIPAL, 

question  for  jury  as  to  waiver  of  right  to  sue  as,  p.  524. 

UNDISPUTED  TESTIMONY, 

when  testimony  undisputed,  p.  582. 

UNDUE  INFLUENCE, 

question  for  jury  as  to,  p.  522. 

UNDUE  INTIMACY. 

impeachment  of  witness  by  proof  of  particular  acts  of,  p.  268. 
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UNIMPEACHED  TESTIMONY, 

right  of  jury  to  disregard,  p.  700. 

UNITED   STATES, 

question  for  court  as  to  disallowance  of  claim  against,  p.  327. 

UNITED  STATES  COURTS, 
see  Federal  Courts. 

UNLIQUIDATED  DAMAGES, 

right  to  open  and  close  in  action  for,  pp.  131,  139. 

UNPEEPAKEDNESS, 

see  Want  of  Preparation. 

UNVERIFIED  PLEADING, 

offer  of,  in  evidence  by  adverse  party,  p.  380. 

UNWILLING  WITNESS, 

direct  examination  of,  p.  216. 
impeachment  of,  p.  283. 

UPLIFTED  HAND, 

administering  oath  to  witness  with,  pp.  174,  175. 

USAGE, 

see  Custom. 

USE, 

reasonableness  of,  as  question  for  jury,  p.  .305. 

USEFUL  AUTHORITIES  ON  EVIDENCE, 

arrangement  In  alphabetical  order,  see  chapter  xvi.,  pp.  409-467. 

USURY, 

impeachment  of  witness  on  collateral  matter  relating  to,  p.  270. 
question  for  jury  as  to,  p.  514. 

UTILE  PER  INUTILE  NON  VITIATUR, 

as  applied  to  surplusage  in  verdict,  p.  747. 

V. 

VACANCY, 

question  for  jury  as  to,  p.  519. 

VACATING  ORDER, 

for  view  by  jury,  p.  405. 

VACATING  VERDICT, 

see  Setting  Aside  Verdict. 

VALUE, 

conclusiveness  of  witness's  opinion  as  to,  p.  771. 
cross-examination  of  witnesses  to,  p.  22.3. 
limiting  number  of  witnesses  as  to,  p.  183. 
opinion  evidence  as  to,  465. 
verdict  allowing  inadequate  amount,   see   \"eidict. 
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VARIANCE, 

between  special  verdict  and  issues,  p.  806. 

between  verdict  and  express  admissions  in  pleadings,  p.  755. 

from  request  for  instruction,  exception  to,  p.  712. 

grant  of  nonsuit  in  case  of,  p.  601. 

instructions  where  no  objection  to  variance  made,  p.  677. 

mode  of  taking  advantage  of,  p.  315. 

necessity  for  objection,  p.  315. 

VAULTS, 

beneath  highway,  question  for  jury  as  to  negligence  as  to,  p.  549. 

VENDOR'S  LIEN, 

refusal  of  postponement  of  action  to  foreclose,  p.  14. 

VENIRE, 

excusing  persons  from,  p.  101. 

VENIRE  DE  NOVO, 

for  defectiveness  of  special  verdict,  pp.  800,  809,  814,  825,  826. 
refusal  of,  where  special  verdict  is  sufficient  after  rejecting  surplusage, 
p.  823. 

VENIREMEN, 

see  Impaneling  the  Jury. 

VENUE, 

change  of,  see  Change  of  Venue. 

VERACITY, 

corroboration  of  witness  by  proof  of  reputation  for,  p.  286. 
cross-examination  of  witness  as  to  reputation  for,  p.  226. 
impeachment  of  witness  by  proof  of  general   reputation  for,  p.  258 
impeachment  of  witness  by  proof  of  specific  acts  or  offenses  affecting, 

p.  267. 
of  own  witness,  impeachment  of,  p.  283. 

VERBATIM, 

statement  of  testimony  in  instructions,  p.  688. 

VERBOSENESS, 

in  instructions,  p.   662. 

VERDICT, 

announcement  of,  before  recording,  p.  842. 
applications  after,  see  Applications  after  Verdict. 
as  part  of  judgment  roll,  p.   853. 
as  record  evidence  of  judgment,  p.  863. 
certainty  as  to  finding  or  recovery,  p.  758. 
certainty  as  to  prevailing  party,  p.  756. 
chance  verdict,  p.  781. 
compromise  verdict,  p.   781. 
conforming  to  evidence,  p    748 
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VERDICT—  ( continued) . 

custody  of  jury  while  reaching,  see  Custody  of  Jury. 

deliherations  of  jury  while  reaching,  see  Deliberations  of  Jury. 

direction  of,  see  Direction  of  Verdict. 

entry  of  judgment  on,  nunc  pro  tune,  p.  8o9. 

form  of,  p.  741. 

as  to  interest  and  damages,  p.  700. 

disregarding  technical  objections  to  want  of,  p.  755. 
general  verdict  and  its  incidents,  see  chapter  xxvi.,  pp.  741-792. 
inconsistency  between  special  findings  and  general  verdict,  pp.  346,  838. 
inducing  agreement  on,  p.  736. 
in  similar  ease,  reference  to,  in  argument,  p.  631. 
instructions  as  to  effect  of,  see  Instructions, 
judgment  on  special  finding  inconsistent  with  general  verdict,  pp.  819, 

820. 
misconduct  of  jury  rendering  void,  see  Misconduct  of  Jury, 
motion  for  nonsuit  after,  p.  868. 
necessity  for  exception  to,  p.   347. 

insufficiency  of  evidence  to  support,  p.  347. 

motion  to  set  aside,  p.  347. 

inconsistency  between  general  and  special,  p.  346. 
necessity  for  signing,   p.   745. 
number  of  jurors,  pp.  746,  782. 
obedience  to  instructions,  p.   751. 

on  former  trial,  permitting  jury  to  take  with  them  on  retiring,  p.  721. 
oral  or  written,  p.  744. 
power  of  jury  over,  before  recording,  p.  843. 
quotient  verdict,  p.  781. 
recording  of,  see  Recording, 
reference  to,  in  judgment,  p.  852. 
responsiveness  to  issues,  p.  754. 
right  of  court  to  disregard,  p.  750. 

right  to  general  verdict  where  special  questions  are  answered,  p.  837. 
sealed  verdict,  see  Sealed  Verdict, 
separate  verdicts  on  separate  defenses,  p.  675. 
setting  aside,  see  New  Trial;  Setting  Aside  Verdict, 
surplusage  in,  pp.  747,  766. 
unanimity  of  jurors,  p.  782. 

union  of  special  with  general  verdict,  pp.  819,  820. 
•what  is  a  general  verdict,  p.  794. 
Amount. 

allowing  excessive  damages,  p.   768. 
allowing  inadequate  damages,  p.  769. 

who  may  complain  of,  p.  772. 
allowing  more  than   demanded,  p.  767. 
certainty  as  to,  p.  758. 
correction  by  court  by  reducing,  p.  789. 
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VBRDICT— (continued) . 

improper  allowance  of  interest,  p.  772. 

quotient   verdict,  p.   781. 

stating  amount  of  recovery,  p.  761. 
computing  interest,  p.  761. 
Reception  of. 

generally,  pp.  773-781. 

absence  of  judge  at,  p.  471. 

delegation  of,  by  judge,  p.  774. 

polling  the  jury,  p.  776. 

when  request  to  poll  should  be  made,  p.  778. 

mode  of  polling,  p.  778. 

right  and  consequence  of  dissent,  p.  779 

presence  of  parties,  p.  775. 

when,  where  and  by  whom  received,  p.  773. 
Amendment  of. 

generally,  pp.   785-791. 

after  discharge  of  jury,  p.  789. 

after  recording,  p.  843. 

argument  on  question  of,  p.   789. 

by  addition  of  interest,  p.  765. 

exception  to,  p.  789. 

for  purpose  of  conforming  to  instructions,  p.  788. 

inadequacy,  correction  of,  p.  787. 

of  sealed  verdict,  p.  792. 

power  of  court  to  correct,  p.  788. 

power  of  court  to  require  jury  to  correct,  p.  786. 

power  of  jury  to  correct,  p.  785. 
Subject  to  opinion  of  court. 

generally,  pp.  616,  617. 

contest  as  to  facts,  p.  617. 

determining  amount,  p.  617. 

effect  of  consent,  p.  617. 

questions  of  evidence,  p.  617. 

setting  aside,  p.  869. 

when  may  be  directed,  p.  616. 

VERIFICATION, 

affidavit  of,  as  evidence,  p.  382. 

judgment  on  pleadings  for  want  of,  pp.  106.  114. 

of  pleading,  adverse  party  offering  allegations  in,  p.  382. 

VERIFIED  PLEADING, 

in  other  action,  use  of,  as  evidence,  p.  387. 

VESTED  RIGHT, 

in  exemption  of  firemen  from  jury  duty.  p.  75. 

VICE  PRINCIPAL, 

question  for  jury  as  to  doing  of  nondelegable  duties  by.  p.  516. 
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VIEW   BY  JURY, 

generally,  see  chapter,  xv.,  pp.  390-408. 

generally,  p.  401. 

application  for,  p.  405. 

discretion  of  court,  p.  403. 

experiment  on  ground,  p.  406. 

misconduct  of  party  during,  p.  726. 

mode,  p.  406. 

necessity  for  exception  to  ru)ing,  p.  344. 

object,  p.  404. 

of  premises  outside  court  room,  p.  472. 

right  to,  p.  401. 

statutory  regulation  of,  p.  401. 

time  for,  p.  406. 

unauthorized  view,  pp.  406,  726. 

vacating  order,  p.  405. 

VIEWERS, 

admissibility  of  report  of,  to  impeach  witness,  p.  252. 

VOICE, 

identification  by,  of  parties  to  telephone  conversation,  p.  462. 

VOID  JUDGMENT, 

postponement  of  action  to  enforce,  p.  17. 

VOIR  DIRE, 

see  Impaneling  the  Jury. 

VOLITION, 

question  for  jury  as  to,  p.  523. 

VOLUNTARY  DESTRUCTION, 

of  document,  secondary  evidence,  p.  421. 

VOLUNTARY  NONSUIT, 
generally,  p.  482. 
after  verdict,  p.  868. 
common-law  rule,  p.  482. 
compulsory  nonsuit,  see  Compulsory  Nonsuit, 
defeating  motion  for  nonsuit,  etc.,  by  submitting  to,  p.  603. 
statutory  restrictions,  p.  482. 
where  defendant  demands  affirmative  relief,  p.  485. 

VULGAR  WORDS, 

requiring  witness  to  use,  p.  177. 

W. 
WAIVER, 

by  consenting  to  introduction  of  improper  testimony,  p.  314. 
by  consent  to  verdict  subject  to  opinion  of  court,  p.  617. 
bj'  failure  to  except  to  evidence  or' witnesses,  p.  342. 
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WAIVER—  ( con  tinned ) . 

by  failure  to  object  to  incompetent  evidence,  p.  320. 

by  failure  to  renew  objection  to  evidence,  p.  323. 

liy  insufficiency  of  objection  to  evidence,  p.  318. 

by  introducing  incompetent  kind  of  evidence,  p.  312. 

by   withdrawing   answer   and   demurring   to   petition    after   refusal   to 

postpone,  p.  34. 
of  denial  of  motion  to  dismiss,  p.  109. 
of  disqualification  of  juror,  pp.  76,  77,  80. 

of  exception  to  overruling  of  challenge  to  juror  for  cause,  p.  91. 
of  erroneous  discharge  of  juror  against  party's  consent,   p.   100. 
of  error  in  denying  motion  for  judgment  for  insufficiency  of  answer, 

p.  116. 
of  error  in  refusing  postponement,  p.  14. 
of  error  in  refusing  to  strike  out  pleadings,  p.  12,5. 
of  excessive  award  in  verdict,  p.  767. 
of  inconsistency  between  counts,  p.  121. 
of  indefiuiteness  and  uncertainty  of  pleading,  p.  127. 
of  juror's  misconduct,  p.  726. 

of  jury's  presence  at  opening  of  sealed  verdict,  p.  792. 
of  motion  for  nonsuit  or  direction  of  verdict,  p.  598. 
of  motion  to  dismiss  or  for  want  of  pleadings,  p.  103. 
of  motion  to  strike  out  improper  matter  in  pleading,  p.   123. 
of  objection  for  refusing  continuance,  p.   20. 
of  objection  that  amount  recovered  exceeds  demand,  p.  865. 
of  objection  that  communication  is  privileged,  p.  324. 
of  objection  to  communications  between  judge  and  jury,  p.  481. 
of  objection  to  evidence,  p.  323. 
of  objection  to  physical  examination,  p.   395. 
of  objection  to  sufficiency  of  complaint,  pp.  105,  106. 
of  privilege  of  witness,  p.  186. 

binding  effect  of,  on   subsequent  trial,   p.    187. 

previous  disclosure  as,  p.  187. 
of  reception  of  verdict  by  other  than  clerk,  p.  472. 
of  refusal  to  postpone,  p.  59. 

of  right  to  continuance  on  ground  of  surprise,  p.  23. 
of  right  to  general  verdict,  p.  837. 
of  right  to  have  evidence  struck  out,  p.  369. 
of  right  to  inspect  paper  used  to  refresh  recollection,  p.  215. 
of  right  to  move  for  judgment  for  insufficiency  of  answer,  p.  115. 
of  right  to  object  to  incompetent  evidence,  p.  313. 
of  right  to  open  and  close,  p.  147. 
of  right  to  poll  jury,  p.  776. 
of  right  to  reply  to  opening  argument,  p.  620. 
question  for  jury  as  to,  p.  523. 

WALKS, 

question  for  jury  as  to  negligence  as  to,  see  Questions  of  Fact  and 
Law. 
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WANT  OF  PREPARATION, 

of  counsel,  as  ground  for  postponement,  p.  21. 

affidavit  of,  p.  49. 
of  party  as  ground  for  postponement,  p.  20. 
as  ground  for  withdrawing  juror,  p.  489. 

WAREHOUSEMEN, 

<luestion  for  jury  as  to  negligence  of,  p.  578. 

WAREHOUSE  RECEIPT, 

parol  evidence  as  to,  p.  453. 

WARNING, 

to  servant,  question  for  jury  as  to  necessity  and  siifficiency,  p.  569. 

WARRANTY, 

question  for  jury  as  to  breach  of,  p.  529. 

WATERCOURSE, 

question  for  jury  as  to  whether  waters  are,  p.  519. 

WATERS,  QUESTIONS  FOR  JURY  AS  TO, 
ability  to  use,  as  public  highway,  p.  519. 
compensation  for  pollution  of,  p.  501. 
nature  of  waterway,  p.  519. 
negligence  as  to,  p.  564. 
reasonableness  of  use  of,  p.   505. 

WAY, 

question  for  jury  as  to  character  of,  p.  519. 

WEALTH, 

comments  on,  in  argviment,  p.  626. 

WEAPONS, 

impeaching  witness  by  proof  of  acquittal  of  charge  of  carrying,  p.  206. 

WEIGHT  OF  EVIDENCE, 
see  Evidence. 

WHOLE  CONVERSATION, 

putting  in  evidence,  p.  432. 

WHOLE  CORRESPONDENCE, 

introduction  of,  in  evidence,  pp.  309,  449. 

WHOLE  DOCUMENT, 

necessity  for  introducing  in  evidence,  p.  308. 

WIFE, 

right  to  exclude  plaintiff's  wife,  p.  4. 

WILLS, 

clerk's  duty  in  recording  verdict  establishing,  p.  842. 
cross-examination  of  subscribing  witness,  p.  225. 
election,  question  for  jury  as  to,  pp.  524,  525. 
Abbott,  Civ.  Jur.  T.— 66. 
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WILLS —  ( con  tinned ) . 

exclusion  of  proponent  during  trial,  p.  181. 
impeachment  of  subscribing  witness  to,  p.  282. 

limiting  number  of  witnesses  as  to  testator's  mental  condition,  p.  184. 
nuncupative,  exclusion  of  witness  in  suit  to  establish,  p.  181. 
right  to  open  and  close  in  contest  of,  p.  131. 
time  of  erasure,  question  for  jury  as  to,  p.  530. 
undue  influence,  question  for  jury  as  to,  p.   522. 
Testamentary  capacity. 
exhibition  of  testator's  photograph  on  issue  of,  p.  399. 
hypothetical  question  as  to  mental  capacity,  p.  202. 
Impeachment  of  witness  as  to  mental  capacity,  pp.  248,  251. 
opinion  evidence  as  to,  p.  451. 

WITHDRAWAL, 

necessity  for  charge  on  issue  withdrawn,  p.  670. 

of  admission  after  obtaining  right  to  open  and  close,   p.   143. 

of  approval  of  juror,  p.  94. 

of  ease  from  jury,  see  Taking  Case  from  Jury. 

of  defense,  evidence  in  rebuttal,  p.  160. 

of   evidence,   p.   367. 

evidence  injurious  to  excepting  party,  p.  3G7. 

from  jury,  p.   673. 

withdrav/al  of  own  evidence  favorable  to  adversary,  p.  3C8. 
of  improper  remarks  by  counsel,  p.  635. 

of  motion  to  dismiss  for  lack  of  jurisdiction  of  parties,  p.  30C. 
of  question  before  answer,  p.  313. 
of  special  questions,  pp.  833,  835. 
Of  juror. 

as  distinguished  from  nonsuit,  p.  492. 

costs,  p.   493. 

defeating  motion  for  nonsuit  by,  p.  603. 

effect  of  withdrawal,  continuance,  or  nonsuit,  p.  491. 

grounds    and   necessity,   p.    488. 

power  and  discretion  of  court,  p.  487. 

where  relief  against  stipulation  sought,  p.  457. 

WITNESSES, 

absence  of,  as  ground  for  postponement,  see  Absence  of  Witness, 
answer  of,  p.  207. 

as  to  testimony  of  other  witness  on  former  hearing,  p.  207. 

from  recollection,  p.  207. 

argumentative  answer,  p.  207. 

responsiveness  of,  p.  207. 

striking  out  irresponsive  answer,  p.  207. 
calling  for  disclosure  of  evidence  before  swearing,  p.  305. 
comments  by  counsel  on  failure  to  call,  p.  623. 
comments  by  trial  jvidge  on,  p.  474. 
contradiction  of,  see  Impeachnieiit  of  Witnesses. 
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WITNESSES—  ( continued ) . 

corroboration  of,  see  Corroboration. 

cross-examination  of,  see   Cross-examination. 

deaf  mutes,  mode  of  giving  testimony    p.  236. 

discliarging  juror  on  statement  that  he  did  not  believe  statement  of, 

p.  102. 
examination  of,  see  Examination, 
exclusion  of,  p.  180. 
excusing,  as  jurors,  p.  97. 
expert  witness,  see  Expert  Witness, 
fees  of,  p.  194. 

necessity  for  tendering  to  obtain  postponement,  p.  39. 
form  of  questions  generally,  p.  195. 

general  questions  touching  costs  and  various  issues,  p.  195. 

compound  question  part  only  of  which  is  proper,  p.  195. 

argumentative  questions,  p.  195. 

assuming  facts  not  proved,  p.  196. 

calling  for  expert  witness,  p.  197. 
hypothetical  question,  length  of,  p.  202. 

based  on  opinion  of  other  expert,  p.  201. 
impeachment   of,    see   Impeachment. 

improper  conduct  of,  as  ground  for  withdrawing  juror,  p.  488. 
instructions  on  omission  to  call,  p.  698. 
interpreter,  see  Interpreter. 

interrogating  own  witness  to  discover  conditional,  p.  446. 
leading  questions,  see  Leading  Questions, 
limiting  number   of,   p.   182. 

court's  power  to  limit   number   of,  p.   2. 

necessity  for  exception,  p.  341.         , 

time  for  exceptions  to,  p.  350. 
misleading  of  party  by,  as  ground  for  postponement,  p.  22. 
mode  of  administering  oath  or  affirmation,  p.  174. 
necessity  for  exception  stating  name  of,  p.  357. 
order  of  examination  of,  see  Order  of  Proof, 
permitting  recall  of,  immediately  after  consultation  with  counsel,  p. 

178. 
postponement  for  absence  of,  see  Postponement, 
privilege  of,  see  Privilege  of  Witness, 
proof  of  tampering  with,  p.  460. 
protection  of,  against  attacks  of  counsel,   p.   176. 
question  for  court  as  to  competency  of,  p.  325. 

interest  disqualifying,   p.   326. 

of  expert  witness,   p.   326. 
recalling  of,  discretion  as  to  allowing,  p.   161. 
recross-examination,  p.  235. 

discretion    as   to   allowing,   p.    235. 
re-cxamination   of,   see   Rc-oxamination. 
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WITNESSES—  ( continued ) . 

refreshing  recollection  of,  see  Refreshing  KecoUection. 

reproof  by  court  of  wanton  attack  on,  p.  2. 

right  to  confront,  pp.  4,  218. 

right  to  designate  particular  witnesses  by  name  in  instructions,  p.  701. 

right  to  exclude  witness  who  is  a  party,  p.  3. 

showing  inability  to  have  present,  p.  429. 

sick,  taking  testimony  of,  outside  court  room,  p.  472. 

subscribing  witness  as,  p.  457. 

Sufficiency  of  objection  to  evidence  of  transaction  of  deceased  person, 
p.  318. 

treating  of  jurors  by,   p.   726. 

unsworn,  identification  of,  by  other  witness,  p.  390. 
Competency. 

as  question  for  court,  p.  496. 

attesting  witness  incompetent  by  marriage,  p.  459. 

comments  by  counsel  on  bias  or  interest  of,  p.  622. 

effect  on,  of  disobedience  of  order  excluding  witnesses,  p.  182. 

examination  to  test,  p.  172. 

expert  witness,  see  Expert  Witness. 

judges  and  justices  of  the  peace,  p.  446. 

offer  of  evidence  showing,  p.  299. 

passing  on,  necessity  for  exception,  p.  342. 

striking  out  evidence  on  discovery  of  incompetency,  p.  173. 

who  is  an  interested  witness,  p.  611. 
Gredihility. 

aa  question  of  law  or  fact,  p.  497. 

comments  by  judge  on,  p.  474. 

consideration  of,  by  jury  in  deliberations,  p.  725. 

cross-examination  to  test,  pp.  174,  228. 

impeachment  of,  see  Impeachment  of  Witnesses. 

instructions  as  to,  see  Instructions. 

WORK  AND  LABOK, 

postponement  for  absence  of  witness  in  action  for,  p.  42. 

WRIT, 

permitting  jury  to  take  with  them  on  retiring,  p.  720. 

best  and  secondary  evidence  of,  see  Best  and  Secondary  Evidence. 

beyond  jurisdiction,  secondary  evidence  of,  p.  419. 

instruction  as  to  construction  and  effect  of,  p.  706. 

question  for  jury  as  to  genuineness  of,  p.  526. 

requiring  charge  to  be  in,  see  Instructions. 

WRITTEN  ANSWERS, 

deaf  mutes  giving  evidence  by,  p.  236. 

WRITTEN  INSTRUCTIONS, 
see  Instructions. 
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WRITTEN  QUESTIONS, 

deaf  mutes  giving  answers  to,  p.  23G. 

WRITTEN  STATEMENTS  TO  IMPEACH  WITNESS, 
generally,  p.  252. 
depositions  or  affidavits,  p.  253. 
former  testimony,  p.  254. 
letters,  p.  252. 
pleadings,  p.  254. 
report  of  viewers,  p.  252. 
tax  returns,  p.  252. 
necessity  for  laying  foundation,  p.   242. 

WRITTEN  VERDICT, 

necessity  for  writing,  p.  744. 

WRONGDOING, 

impeachment  of  witness  by  proof  of  specific  acts  of,  p.  267. 

WRONG  SIDE  OF  ROAD, 

question  for  jury  as  to  negligence  in  driving  on,  p.  549. 


X. 
X— RAY  PHOTOGRAPHS, 

admissibility  of,  pp.  359,  465. 
foundation  for,  p.  466. 
discretion  as  to,  p.  466. 


y. 

YELLOWS, 

question  for  jury  as  to  sufficiency  of  term  to  define  disease,  p.  532. 

YOUTH, 

of  witness,  as  ground  for  not  permitting  indecent  questions,  p.  177. 
of  witness,  as  ground  for  permitting  leading  questions,  p.  205. 


